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PREFACE 


The  first  volume  of  Fletcher's  Cyclopedia  of  Corporations 
was  published  in  1917.  This  supplement  is  designed  to  cover  all 
the  decisions  relating  to  corporations  up  to  1921,  including  not 
only  the  decisions  rendered  by  the  federal  and  state  courts  in  this 
country  but  also  the  late  English  and  Canadian  decisions.  In 
addition,  reference  has  been  made  to  the  late  notes  which  have 
appeared  in  the  several  sets  of  annotated  decisions,  as  well  as  to 
magazine  articles  relating  to  the  law  governing  corporations. 

The  rulings  relating  to  corporation  law  as  set  forth  herein  have 
been  obtained  by  a  page  to  page  examination  of  the  decisions 
handed  down  since  the  publication  of  this  work,  and  include  many 
statements  of  corporation  law  which  Cannot  be  found  elsewhere. 

In  this  supplement  the  law  is  classified  under  the  identical 
section  lines  used  in  the  original  text,  with  the  same  section  num- 
ber, except  where  the  matter  is  new  and  not  included  within  any 
of  the  original  section  lines,  in  which  case  a  new  section  line  has 
been  made  and  it  is  marked  "  [New]." 

The  supplement  is  intended  for  use  after  and  not  before  the 
original  text  has  been  consulted.  Having  found  the  section  in  the 
original  text  where  the  question  at  hand  is  considered,  all  that 
is  necessary  is  to  turn  to  this  supplement  and  ascertain  if  the 
section  line  as  originally  numbered  is  represented. 

The  reception  which  the  Cyclopedia  of  Corporations  has  met, 
as  indicated  by  its  sale  and  by  the  many  written  and  spoken 
words  of  commendation,  indicates  the  profession's  appreciation 
of  the  time,  labor  and  money  given  to  its  preparation.  It  has 
fully  sustained  the  only  sure  test  of  a  law  book — ^that  of  practical 
use.  The  publishers'  confidence  in  the  merits  of  the  work  ia 
further  justified  by  the  numerous  and  steadily  increasing  cita- 
tions and  quotations  of  it  by  the  courts,  state  and  federal  (not 
one  of  which  has  made  an  adverse  comment  or  criticism),  thus 
giving  it  the  stamp  of  approval  as  an  authoritative  presentation 
of  the  law  of  corporations. 

Clark  A.  Nichols. 
Chicago,  September,  1921. 
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II.   DEFINITIONS  AND  ATTRIBUTES 


§4.  Leading  definitions.    A  corporation  is  "an  artificial  en 
tity  existing  only  in  contemplation  of  the  law  of  its  creation. 


"  1 


§  5.  AttrilDutes — In  general.  Capital  stock  is  not  an  essential 
feature  of  a  business  corporation ;  ^  but  it  is  held  that  the  ex- 
istence of  capital  stock  and  provisions  for  its  transfer  are  an 
essential  element  of  corporate  existence,  in  case  of  a  bank.* 

§  12.  —  Transfer  of  membership.* 

HI.    THE  CORPORATE  FRANCHISE 

§  14.  Primary.^ 
§  15.  Secondary.^ 

rV.    DISTINGUISHED  FROM   OTHER  FORMS   OF   ASSOCIATED   BUSINESS 

§  16.  Partnerships.'  A  voluntary  unincorporated  association 
occupies  an  intermediate  position  between  a  partnership  and  a 

1  Joseph    T.    Eyerson    &    Son    v.  2  State    ex    rel.    Standard    Tank 

Shaw,  277  111.  524,  115  N.  E.  650.  Car  Co.  v.  Sullivan,  —  Mo.  — ,  221 

Many    quotations    of    definitions  S.  W.  728. 
of  a  corporation  are  set  forth  by  3  State  v.  Angle,  236  Fed.  644. 
Judge    Eay    in    deciding    that    a  i  See  §  25,  infra, 
lodge   of  Odd  Fellows   was  a  cor-  6  See  §  1148  et  seq.,  infra, 
poration    within    the     bankruptcy  6  See   §  1156  et  seq.,  infra. 
statute,  in  In  re   Carthage  Lodge  7  Difference      between      corpora- 
No.  365,  I.  0.  0.  F.,  230  Fed.  694,  tions  and  partnerships,  see  Haiku 
700-702.  Sugar  Co.  v.  Johnstone,  249  Fed. 


Ch.  1]      History  and  Geneeal  Consideeations         [§22 

corporation.^  A  Massachusetts  Trust  which  is  in  effect  no  more 
than  a  partnership  is  not  a  corporation,'  unless  so  declared  by- 
statute.^" 

§17.  Joint  stock  associations.^^  A  "joint  stock  association" 
is  not  a  corporation  although  it  has  most  of  its  attributes.!^  It 
is  not  a  citizen  and  its  status  in  the  federal  courts  must  be  judged 
by  the  citizenship  of  its  members. ^^ 

§  18.  Societies,  fraternities  and  clubs.  Clubs  are  usually  in- 
corporated but  generally  in  the  form  of  nonstock  corporations. 
A  voluntary  club  is  not  a  partnership,  for  the  reason  that  the 
members  are  not  associated  for  profit. 

§  19.  Basic  distinguishing  features — Domestic  associations. 

Calling  an  association  a  corporation,  in  a  statute  creating  it, 
does  not  make  it  a  corporation,  since  its  character  is  to  be  de- 
termined by  what  it  is  and  not  by  its  name.^*  A  department  of 
an  incorporated  college  is  not  itself  a  corporation. ^^ 

V.    CORPOEATE   ENTITY   IN   DEALING   WITH    THIRD   PERSONS 

§  22.  In  general.!^  A  corporation  is  a  distinct  legal  entity 
separate  and  apart  from  the  individual  stockholders  who  com- 
pose it.!''    However,  a  corporation  has  no  such  separate  entity 

103;  W.  T.  Eawleigh  Medical  Co.  13  Spencer    v.    Patey,    243    Fed 

V.    Bunning,    —    Neb.   — ,    176    N.  555. 

W.   85.  14Middleton   v.   Texas  Power   & 

Examples  of  "partnership  asso-  Light   Co.,   108   Tex.   96,  11   N.   C 

ciations,"  see  In  re  Caledonia  Coal  C.  A.  873,  185  S.  W.  556. 

Co.,    254   Ped.    742.  16  Dubuque    German    College    v 

8  See    Brotherhood    of    Eailroad  St.   Joseph 's   College,  —  Iowa  — , 
Trainmen    v.    Cooli,    —    Tex.    Civ.  169   N.   "W.   405. 
App.  — ,  221  S.  W.  1049.  16  Corporate  entity  and  interna- 

9  Baker-McGrew  Co.  v.  Union  tional  law,  see  article  in  29  Yale 
Seed  &  Fertilizer  Co.,  125  Ark.  146,  L.  J.   772-778,   815. 

188  S.  "W.  571.  Domestic     corporation    as    alien 

10  See  §  6059,  infra.  enemy  because  owned  by  subjects 

11  Joint  stock  company  distin-  of  an  enemy  state,  see  note  on 
guished  from  partnership,  see  ' '  Alien  enemies ' '  in  Ann.  Cas. 
Haiku  Sugar  Co.  v.  Johnstone,  249  1918  C  709,  710. 

Fed.  103.  17  Com.   v.   Muir,    170    Ky.    435, 

12Gifford    V.    Fargo,   106   N.   T.      186  S.  W.  194. 
Misc.  599,  176  N.  Y.  Suiip;  568. 


§22]  Peivate  Cobpoeations  [Ch.  1 

as  will  permit  it  to  act  counter  to  the  unanimous  desire  of  its 
stockholders.!^ 

The  fact  that  the  greater  portion  of  the  stock  is  held  by  one 
person  does  not  affect  corpoiate  entity,!^  nor  does  the  fact  that 
one  person  is  the  sole  stockholder  in  a  corporation.^"  But  where 
an  individual  owns  practically  all  the  stock  of  a  corporation 
and  controls  all  its  operations,  the  corporation  and  the.  indi- 
vidual are  in  proper  cases  regarded  by  the  courts  as  one  and  the 
same.^!  So  in  case  of  a  one-man  corporation,  it  is  held  he  may 
do  what  he  desires  with  the  corporate  assets,  and  no  one  but 
creditors  can  complain.*^ 

The  theory  of  separate  entity  of  a  corporation  is  not  disturbed 
by  the  ownership  of  a  large  part  or  all  of  its  stock  by  another 
corporation.^*  A  holding  company  owning  a  majority  of  the 
stock  of  another  company  is  a  separate  entity  just  the  same  as 
a  stockholder  owning  a  majority  of  the  stock  of  a  corporation.** 
A  "holding  company  has  a  separate  corporate  existence,  and  is 
to  be  treated  as  a  separate  entity,  unless  *  *  *  such  cor- 
porate existence  is  a  mere  sham,  or  has  been  used  as  an  in- 
strument for  concealing  the  truth,  or  where  the  organization 
and  control  are  shown  to  be  such  as  that  it  is  but  an  instru- 
mentality or  adjunct  of  another  corporation."** 

"Where  two  stockholders  acquired  all  the  stock  under  an  apcree- 
ment  to  distribute  the  net  earnings  twenty  per  cent  cs  dividends 
and  eighty  per  cent  to  one  of  the  stockholders  until  his  advances 

18  Pueblo  Foundry  &  Machine  21  In  re  Wilson 's  Estate,  85  Ore. 
Co.  V.  Lannon,  —  Colo.  — ,  187  604,  167  Pao.  580,  and  see  §  42, 
Pac.   1031.  infra. 

19  Macon  v.  Scandinavia  Belting  28  Scales  v.  Holje,  —  Cal.  App. 
Co.,  264  Pa.  384,  5  A.  L.  E.  1502,  — ,   183   Pac.  308. 

107  Atl.  750.  23  Atchison,   T.  &  S.  F.  Ey.   Co. 

The    fact    that    nearly    all    the  v.  Weeks,  248 'Fed.  970,  978;  Kar- 

stock  is  held  by   one  person   does  do    Co.    v.    Adams,    231    Fed.    950, 

not  destroy  corporate  entity;   and  964;   S.   G.  V.  Co.   of  Delaware   v. 

his  acts  of  usury,  it  seems,  are  not  S.  G.  V.  Co.  of  Pennsylvania,  264 

necessarily    acts    of   usury    of   the  Pa.  265,  107  Atl.   721. 

corporation.        Salvin      v.      Myles  24  Com.    v.    Muir,    170    Ky.    435, 

Eealty  Co.,  227  N.  T.  51,  6  A.  L.  186  S.  W.  194. 

E.    581,   124    N.    E.    94,    rev'g    on  25  Martin  v.  Development  Co.  of 

other  grounds  177  N.  Y.  App.  Div.  America,    240   Fed.   42. 
886,  163  N.  Y.  Supp.  1131. 

20  McMuUen    v.    Westinghouse  's 
Estate,  259  Pa.  281,  103  Atl.  57. 


Ch.  1]      HiSTOEY  AND  General  Considerations         [§23 

were  repaid  and  then  to  the  other  until  his  advances  were  re- 
paid, the  existing  corporate  entity  was  not  changed  by  such 
agreement  into  an  incorporated  partnership.*^ 

Similarity  or  even  identity  of  corporate  names  "does  not 
make  identities  of  corporations  formed  under  different  sovereign- 
ties."" 

The  fact  that  the  government  owns  a  majority  of  the  stock 
of  a  corporation  does  not  make  it  a  department  of  the  govern- 
ment.*' 

§23.  Contractual    powers     and     obligations — In    general. 

A  contract  between  stockholders  does  not  bind  the  corporation.*^ 
So  a  purchaser  of  property  from  a  corporation  is  not  released 
from  liability  for  the  balance  of  the  price  by  an  agreement  with 
a  stockholder  who,  with  his  wife,  owned  all  the  stock  of  the 
corporation.^"  "Where  two  or  more  persons  agree  that  a  cor^ 
poration  shall  do  a  certain  thing,  which  they  can  compel  it 
to  do  because  they  hold  a  majority  of  the  stock  or  otherwise, 
the  corporation  is  not  bound  by  their  agreement  but  they  bind 
themselves  individually  unless  it  is  expressly  agreed  that  the 
other  party  is  looking  to  the  corporation.^^ 

But  where  all  the  stockholders  make  an  agreement  with  one 
of  them,  and  he  acts  in  reliance  on  the  contract,  the  other  stock- 
holders are  estopped  to  deny  the  validity  of  the  contract  as  bind- 
ing the  corporation.**  So  it  is  held  that  the  fact  that  mill  prop- 
erties were  owned  by  a  corporation  does  not  limit  the  right  of 
the  sole  stockholder  to  nominal  damages  for  breach  of  a  con- 
tract relating  to  such  property,  on  the  theory  that  a  settlement 
and  accounting  of  the  affairs  of  the  corporation  would  be  neces- 
sary to  establish  actual  damages.*' 

26Cuppy    V.    Ward,    187    N.    T.  Co.,  —  Okla.  — ,  171  Pae.  1115. 
App.  Div.  625,  176  N.  Y.  Supp.  233.  30  Doughty    v.     Moors,    38     Cal. 

27  Knott      V.      Fisher      Vehicle  App.   48,   53,  175   Pae.   273,  275. 
Woodstock  &  Lumber  Co.  of  Erin,  '     31  Morse  v.  Tillotson  &  Wolcott 
Arkansas,  —  Mo.  App.  — ,  190  S.  Co.,  253  Fed.  340,  351,  1  A.  L.  K. 
W.  378.  1485. 

28  Commercial   Pacific  Cable   Co.  32  Woottou  Land  &  Fuel  Co.  v. 
V.  Philippine  Nat.  Bank,  263  Fed.  Ownbey,  265  Fed.  91. 

218,   and  see   §  2931,   infra.  33  Camp  v.  Gress,  250  U.  S.  308, 

29  In     re     Northrop-Bell     Oil     &       63   L.   Ed.   997,  rev'g  in  part  244 
Gas  Co.,  —  Okla.  — ,  171  Pae.  1116;      Fed.   121. 

Bell   V.    Northrop-Bell    Oil    &    Gas 


§  24]  Pbivate  CoEPOKATioisrs  [Ch.  1 

§24.  — Agency.  Stockholders  who  are  not  directors  or  of- 
ficers are  not  liable  to  creditors  of  the  corporation  for  the  illegal 
or  ultra  vires  acts  of  the  corporation. 8* 

§  25.  —  Acquisition  and  transfer  of  property — Title  to  prop- 
erty. Stockholders  do  not  own  the  corporate  property .^^  The 
title  to  corporate  property  is  vested  in  the  legal  entity  as  such 
and  not  in  its  stockholders.*®  Corporate  property  belongs  to 
the  corporation  and  not  to  its  stockholders,  prior  to  distribu- 
tion.''' Furthermore,  bonds  held  by  a  corporation  are  not  the 
property  of  a  stockholder  although  he  owns  all  of  the  stock.** 

§26.  — Transfers  and  conveyances.  Stockholders,  as  dis- 
tinguished from  the  corporation,  cannot  dispose  of  corporate 
assets.*'  They  cannot,  as  individuals,  sell  corporate  property.*' 
Even  though  a  stockholder  owns  practically  all  the  stock,  he 
cannot  convey  the  corporate  property  nor  use  the  assets  for 
his  own  benefit ;  *^  but  the  sole  stockholder  of  a  corporation 
which  has  forfeited  its  charter  may  convey  the  corporate  real 
property,  as  president,  and  no  one  but  creditors  can  complain.*^ 
A  stockholder  has  no  interest  in  the  good  will  of  the  corporation 
which  he  can  sell.** 

§  29.  —  Rights  of  action  as  to  property.** 

§31.  Torts.*^  Community  as  to  officers,  directors  and  stock 
of  two  companies  does  not  of  itself  make  one  liable  for  acts 

34  Hoggan   V.    Price    Eiver   Irri-  41  Sanborn-Cutting  Co.  v.  Paine, 

gation   Co.,  —  Utah  — ,  184  Pac.  244   Fed.    672. 

536.  42Ginaea  v.   Peterson,   262   Fed, 

36  Johnson  v.  Hay,  —  Kan.  — ,  904. 

190   Pac.   613.  43Wylie     v.     Wylie     Permanent 

36  Com.  V.  Muir,  170  Ky.  435,  Camping  Co.,  —  Mont.  — ,  187  Pac. 
186  S.  W.  194.  279. 

37  United    States    Trust    Co.    of  44  See   §4051   et  seq.,   infra. 
New  York  v.  Heye,  224  N.  Y.  242,  46  Corporate      identity     of     two 
120  N.  E.  645.  corporations  held   shown  so   as   to 

38  First  Nat.  Bank  of  Memphis,  render  one  liable  for  the  negli- 
Tennessee  v.  Towner,  239  Fed.  433.  gence   of   the  other,   in   Lilikis   v, 

39 Burke    Grain    Co.  v.    Stinch-      Bossi,  205  111.  App.  606. 
comb,  —  Okla.  — ,  173  Pac.  204. 

40  Robinson  v.  Taber,  198  Mich. 
767,  165  N.  W.   730. 
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of  infringement  committed  by  the  other.*^  A  general  manager 
who  owns  nearly  all  the  stock  is  not  liable  for  personal  injuries 
not  resulting  from  his  mismanagement,  misconduct  or  negli- 


§  33.  Actions— General  considerations.*^  If  all  the  corporate 
property  is  leased  with  rent  payable  to  the  stockholders,  the 
corporation  may  sue  for  the  rent.*'  The  fact  that  a  cor- 
poration received  part  of  the  money  sued  for  does  not  make 
stockholders  liable  therefor,  since  the  corporation  is  a  dis- 
tinct entity  from  the  shareholders.^" 

§34.  — Memljers  as  parties.  A  stockholder  who  owns  the 
majority  interest  is  not  a  necessary  party  to  a  suit  against  the 
corporation. ^1 

§  37.  —  Notice  to  members.^'' 

§  38.  —  Admissions  of  members.*' 

§39.  — Kesidenoe  and  citizenship  for  jurisdictional  pur- 
poses." 

§  40.  Statute  of  frauds.  A  promise  by  a  stockholder  to  an- 
swer for  or  pay  a  corporate  debt  is  within  the  statute  of  frauds.*" 
For  instance,  a  promise  by  stockholders  to  be  responsible  for 

46  Union  Sulphur  Co.  v.  Freeport  B2  See    §  2238,   infra. 

Texas  Co.,  251  Fed.  634,  661,  modi-  53  See    §  2175,   infra, 

fied  255  Fed.  961,  and  see   §  3340,  64  See  §  2957,  infra. 

™^''^-  '  55  Richardson  Press  v.  Albright, 

if  Sterns  Lumber  Co.  v.  John  H.  224  N.  Y.  497,  8  A.  L.  E.  1195,  121 

Siee    Co.,    260   Fed.    434,    and   see  N.  E.  362;  Friedliu  v.  Croekin,'  122 

§2536,  infra.  Va.   521,   95   S.   E.   432.     See   also 

48  See   also    §§  2925,   2936,   4050,  Alexander  v.  Dove,  230  Mass.  362, 
4051,  infra.  121  N."  E.  74,  and  §  4140,  note  10 

49  West  End  St.  By.  Co.  v.  Mai-  of  vd.  6. 

ley,  246  Fed.  625.  For   note    on    "validity   of   oral 

60  Southern    Cotton    Oil    Co.    v.      promise  by  stockholder  to  pay  debt 

Knox,  202  Ala.  694,  81  So.  656.  of   corporation,"   see   8   A.   L.   E. 

51  General     Inv.     Co.     v.     Lake      1198. 

Shore   &  M.   S.   Ry.   Co.,   250  Fed. 

160,   aff'g   226   Fed.    976,   and   see 

§3026,   infra. 
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rent  of  premises  leased  to  the  corporation  is  within  the  statute 
of  frauds  and  hence  must  be  in  writing. ^^ 

§  41.  Taxation.  It  is  said  that  ' '  this  principle  which  recog- 
nizes the  separate  entity  of  a  corporation  distinct  from  its  share- 
holders has  more  than  ordinary  significance  when  considered 
with  reference  to  matters  of  taxation."  And  it  was  held  that 
a  holding  company  is  not  exempt  from  taxation  on  stock  held 
in  a  foreign  corporation  merely  because  it  owns  a  majority  of 
such  stock  and  itself  fulfils  the  statutory  requirement  for  ex- 
emption.^' 

§42.  Disregard  of  corporate  entity — General  statement.^' 

In  affirmance  of  the  view  that  corporate  entity  will  not  be  dis- 
regarded except  in  extreme  eases,  it  is  said  that ' '  except  in  cases 
where  it  is  necessary  to  circumvent  fraud,  or  in  cases  which 
proceed  on  the  theory  of  estoppel,  or  those  where  it  is  sought  to 
take  possession  of  property  ostensibly  belonging  to  a  corporation 
entirely  controlled  and  owned  by  the  principal  debtor,  for  the 
purpose  of  protecting  the  creditors  of  the  latter,  as  well  as  the 
former,  it  will  be  found  that  the  instances  are  rare  indeed  where 
the  general  and  settled  rule  of  separate  corporate  entity  is  dis- 
regarded. "  ^*  In  any  event,  corporate  forms  should  not  be  dis- 
regarded at  the  instance  and  for  the  benefit  of  one  who  has 
done  the  corporation  a  wrong.^"  Equity  will  disregard  the  form 
of  a  corporation  and  treat  the  parties  as  partners  only  where  the 
interests  of  justice  require  and  the  facts  warrant  such  action.^^ 
However,  the  doctrine  of  corporate  entity  is  not  so  sacred  but 
that  in  condemnation  proceedings  by  a  corporation  the  court 
will  look  through  corporate  forms  to  ascertain  the  real  party 
in  interest.^* 

66Friedliii   v.    Croekin,   122    Va.  eOKardo  Co.  v.  Adams,  231  Fed. 

521,  95  S.  E.  432.  950,  967. 

S7Com.    V.    Muir,    170    Ky.    435,  61  Thomashef sky     v.     Edelstein, 

186  S.  "W.  194.  192  N.   T.   App.   Div.   868,   182   N. 

68  Disregarding    corporate    exist-  T.    Supp.    707. 

ence,  see  note  in  1  A.  L.  E.  610-  62  Kardo  Co.  v.  Adams,  231  Fed. 

617,  and  see  also  4  Minn.  L.  Eev.  950,  967. 
219-227;   8   Calif.  L.  Eev.  435-437. 

59Peekett    v.    Wood,    234    Fed. 
833,  838. 
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§43.  — Acts  of  members.  Where  the  parties  to  an  agree- 
ment  for  sale  of  stock  by  two  to  the  other,  own  all  the  stock 
of  a  corporation,  and  there  are  no  corporate  debts,  they  may 
'be  treated  as  partners  and  the  fiction  of  corporate  entity  dis- 
regarded, so  far  as  the  contract  is  concemed.^^  "Where  corporate 
officers  agreed  with  one  owning  nearly  all  the  stock,  to  not  create 
any  liabilities  against  the  corporation,  the  corporation  is  not 
liable  for  money  thereafter  advanced  to  the  corporation  by  such 
officers.^* 

An  interesting  proposition  is  whether  a  corporation  may  re- 
cover of  an  insurance  company  for  loss  by  fire  where  the  fire 
was  set  by  one  who  was  the  beneficial  owner  of  practically  all 
the  corporate  stock.  The  Illinois  Supreme  Court  decided  in  the 
negative.®* 

In  case  of  a  two-man  corporation,  it  is  generally  held  that 
corporate  entity  may  be  disregarded  at  least  to  the  extent  that 
contracts  binding  on  the  stockholders  will  be  deemed  binding 
on  the  corporation.^®  In  some  cases,  in  determining  the  rights 
of  stockholders  in  a  corporation  controlled  by  two  persons  in 
equal  degree,  the  law  as  applied  to  corporations  is  ignored  and 
the  parties  held,  as  to  their  rights  and  obligations,  as  indi- 
viduals.®'' But  the  rule  that  where  two  individuals  own  all 
the  issued  stock  of  a  corporation,  a  court  of  equity  will  dis- 
regard the  legal  fiction  that  a  corporation  is  a  separate  entity, 
where  justice  requires,  is  not  applicable  in  all  cases,  as  where 
there  is  an  existing  corporation  prior  to  a  purchase  of  its 
stock  by  two  persons.®*  Where  a  corporation  composed  of  hus- 
band and  wife  was  a  nominal  thing  created  for  the  more  con- 
es Komow  V.  Simplex  Cloth-Cut-  cashire  Pire  Ins.  Co.,  148  Fed.  683. 
ting  Maeh.   Co.,   109   N.   Y.   Misc.  66  Commercial    Security    Co.    v. 

358,  179  N.  Y.  Supp.  682.  Modesto    Drug   Co.,   —   Cal.   App. 

64  Newton  v.  Houston  Hot  Well      — ,  184  Pae.  964. 
Improvement     Co.,    —    Tex.     Civ.  67  Clark      v.      Schwaegler,      104 

App.  — ,  211  S.  W.  960.  Wash.  12,  175  Pac.  300;  Boothe  v. 

651).  I.  Pelseuthal  Co.  v.  North-  Summit  Coal  Min.  Co.,  55  Wash, 
ern  Assur.  Co.,  Ltd.,  of  London,  167,  19  Ann.  Cas.  1255,  104  Pac. 
284  111.   343,   1   A.   L.   E.   602,   120      207. 

N.  E.  268,  aff'g  205  111.  App.  610,  68  Cuppy    v.    Ward,    187    N.    Y. 

and    citing    Kirkpatrick    v.    Alle-      App.  Div.  625,  176  N.  Y.  Supp.  233, 
manuia  Fire   Ins.   Co.,   102   N.   Y.      and  see  dissenting  opinion  of  Ju8- 
App.  Div.  327,  92  N.  Y.  Supp.  466      tice   Shearn. 
and  Meily  Co.  v.  London   &  Lan- 
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venient  handling  of  their  property,  it  is  no  defense  to  an  action 
for  attorney's  fees  against  husband  and  wife  that  there  was 
no  proof  of  employment  by  the  corporation,  since  the  corporate 
entity  is  properly  ignored.®'  Where  there  are  no  creditors,  and 
only  three  stockholders  who  have  conducted  the  business  more 
as  a  partnership  than  a  corporation,  a  court  of  equity  has 
power  to  disregard  corporate  entity  and  hold  defendant  stock- 
holders liable  to  account  to  plaintiff  stockholder  directly,  in- 
stead of  to  the  corporation,  where  all  the  corporate  stock  has  been 
sold  and  the  proceeds  are  being  distributed.''''  Corporate  en- 
tity may  be  disregarded,  and  the  controversy  determined  with 
reference  only  to  rights  as  individuals,  where  two  tenants  in 
coumon  of  real  estate  incorporated  with  equal  division  of  stock 
and  directors  between  them;  and  iu  such  a  case  neither  tenant 
can  obtain  any  advantage  because  of  the  corporate  form 
adopted.''^ 

§44.  — Fraudtilent  acts.  The  doctrine  of  corporate  entity 
should  not  be  carried  so  far  as  to  enable  the  corporation  to  be- 
come a  means  of  fraud  or  a  means  to  evade  its  responsibili- 
ties.''^ Corporate  entity  will  be  disregarded  where  made  an  in- 
strument of  fraud''*  or  where  necessary  to  prevent  fraud."'* 
For  instance,  where  parties  engaged  in  business  incorporate  their 
business  and  are  using  the  corporation  as  a  cloak  to  accomplish 
some  fraudulent  purpose,  equity  will  disregard  the  corporate 
form  and  enforce  the  individual  liability  of  partners.''^  So 
equity  will  look  through  the  fiction  of  a  corporation  formed  for 
the  purpose  of  accomplishing  a  fraud  under  the  disguise  of  the 
fiction,  although  a  transfer  of  property  by  a  debtor  to  a  cor- 
poration organized  by  him  is  not  necessarily  fraudulent.''®  Like- 
wise, a  corporate  officer  cannot  claim  protection  for  his  personal 

69  Clark  V.  Schwaegler,  104  &  Suit  Co.,  —  Conn.  — ,  107  Atl. 
Wash.  12,  175  Pac.  300.  500. 

70  Gallagher  v.  Perot,  112  N.  T.  TlMacFadden  v.  Jenkins,  40  N. 
Misc.  717,  183  N.   Y.  Supp.  257.  D.  422,  169  N.  "W.  151. 

71  Cleveland-Cliffs  -Iron  Co.  v.  76  Thomashefsky  v.  Edelstein, 
Arctic  Iron   Co.,   261"  Fed.   15.  192  N.  T.  App.   Div.   368,   182  N. 

72  J.  J.  McCaskill  Co.  v.  United  Y.  Supp.  707. 

States,  216  U.   S.   504,  515,  54   L.  76  Marine  Nat.  Bank  v.  Swigart, 

Ed.   590.  262  Fed.  854. 

73  See   Winestine  v.  Eose   Cloak 
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interests,  in  case  of  his  fraud,  on  the  theory  that  the  entity  which 
perpetrated  the  fraud  was  the  corporation.'"  Where  a  corpora- 
tion is  owned  and  controlled  by  one  person  the  rule  of  separate 
entity  "can  never  be  made  use  of  for  purposes  of  evading  re- 
sponsibility or  as  a  means  of  distorting  or  hiding  the  truth  or 
of  covering  up  transactions."''* 

It  has  been  said  that  "it  is  only  in  case  of  bogus  or  dummy 
corporations,  where  it  is  necessary  to  disregard  a  pretended  eor-i 
poration  in  order  to  circumvent  fraud,  that  the  courts  will 
ignore ' '  the  rule  as  to  corporate  entity.'" 

§  45.  —  Agency  for  parent  corpora,tion.*"  In  determining 
corporate  identity  of  two  companies,  the  courts  "look  through 
corporate  forms,  and  this  disposition  is  shown  with  increasing 
firmness  as  the  interests  of  justice  require."*^  Where  stock 
ownership  is  resorted  to,  not  for  the  purpose  of  participating  in 
the  affairs  of  a  corporation '  in  the  normal  and  usual  manner, 
but  for  the  purpose  of  controlling  a  subsidiary  company  so  that 
it  may  be  used  as  a  mere  agency  or  instrumentality  of  the  own- 
ing company,  the  courts  will  not  permit  themselves  to  be  blinded 
by  mere  corporate  forms  but  will,  in  a  proper  case,  disregard 
corporate  entity  and  treat  the  two  corporations  as  one.*^  As 
said  by  Judge  Trieber  in  a  federal  case,  "whatever  may  have 
been  the  views  of  the  courts  in  the  early  days  of  corporate  ex- 
istence, when  there  were  but  few  corporations,  and  they  mostly 
confined  to  business  of  a  quasi  public  nature,  at  this  date  courts, 

77  Kay  v.  Piney  Coal  &  Coke  the  lessor  company  of  operating 
Co.,  —  W.  Va.  — ,  99  S.  E.  501.  a  railroad  leased  to  the  lessee  oom- 

78  Searchlight  Horn  Co.  v.  Amer-  pany.  Brooks-Scanlon  Co.  v. 
icau  Graphophone  Co.,  240  Fed.  Railroad  Commission,  144  La.  1086, 
745.  81   So.   727. 

79  Com.  V.  Muir,  170  Ky.  435,  Where  two  companies  are  prac- 
186  S.  W.  194.  tically  identical,  one  company  may 

80  See  also   §  22,  supra.  be    held   liable    for    the    value    of 
Liability  of  parent  company  for      property    delivered    to    the    other. 

debts  of  subsidiary,  see  article  in  Ivins  v.  Hub  Machine  Welding  & 
32  Harvard  L.  Eev.  424-428.  Contracting  Co.,  68  Pa.  Super.  Ct. 

81  Auglaize    Box    Board    Co.    v.      370. 

Hinton,   110   Ohio   St.   505,  126  N.  82  Chicago,   M.   &  .St.   P.   R.    Co. 

E.  881.  V.  Minneapolis  Civic  &  Commerce 

Two  corporations  may  be  in  ef-  Ass'n,   247   IT.    S.    490,    02   L.    Ed. 

feet  one,  so  as  to  cast  the  duty  on  1229,  aff'g  134  Minn,   169,  158  N. 
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and  especially  courts  of  equity,  will  look  behind  the  corporate 
fiction,  and  if  it  clearly  appears  that  one  corporation  is  mere'y 
the  creature  of  another,  the  latter  holding  all  the  stocli  of  tlie 
former,  thereby  controlling  it  as  effectively  as  it  does  itself,  it 
will  be  treated  as  the  practical  owner  of  the  corporation  when 
necessary  for  the  purpose  of  doing  justice. ' '  ^* 

An  excellent  statement  of  the  rule  as  to  corporate  entity  by 
Justice  Grace  of  the  North  Dakota  Supreme  Court  is  as  follows : 
"The  time  has  passed,  or  at  least  is  swiftly  passing,  when  courts 
are  confined,  in  their  analysis,  to  the  mere  form  and  entity  of  the 
corporation.  Courts  will  look  upon  the  corporation  as  a  legal 
entity  until  sufficient  reason  arises  to  look  beyond  the  mere 
form  and  entity  of  the  corporation.  If  the  corporation  is  so 
organized  that  it  can  bp  used  to  defeat  the  rights  of  innocent 
parties,  defeat  public  convenience,  or  cut  off  the  right  of 
redress,  or  of  action  against  it  or  against  other  corporations  of 
which  it  is,  in  effect,  an  agent,  a-  court  of  equity  will  look 


W.  817,  and  applying  rule  to 
ownership  of  terminal  company  by 
two  railroad  companies,  so  far  as 
charging  additional  switching 
charges  by  terminal  company  was 
concerned. 

Two  corporations  will  not  be  re- 
garded as  separate  and  distinct  en- 
tities, so  as  to  prevent  bankruptcy 
proceedings  of  the  one  being  ex- 
tended to  the  other,  where  not  so 
regarded  and  treated  in  their  op- 
eration by  their  directors,  as 
where  a  manufacturer  organizes 
two  corporations  and  transfers  to 
one  the  business  and  to  the  other 
the  real  estate  and  himself  man- 
ages both  as  a  part  of  the  manu- 
facturing business.  In  re  Loos- 
ehen  Piano  Case  Co.,  261  Fed.  93. 

Where  a  company  organizes  an- 
other company  in  another  state, 
and  manages  and  controls  it  for 
the  purpose  of  transacting  its 
business  in  such  state,  the  parent 
company  is  liable  on  contracts  or 
for  acts  of  the  subcorporation  the 
same  as  if  it  had  done  business  in 


its  own  name.  John  Church  Co. 
V.  Martinez,  —  Tex.  Civ.  App.  — , 
204  S.  W.  486. 

The  fact  that  the  stockholders 
and  directors  of  two  corporations 
are  entirely  separate  and  distinct 
does  not,  so  far  as  the  public  is 
concerned,  make  them  absolutely 
independent  concerns  where  the 
results  and  whole  compass  of  their 
work  and  the  effect  of  the  organi- 
zations is  to  accomplish  one  pur- 
pose. Advance-Eumely  Thresher 
Co.  v.  Geyer,  40  N.  D.  18,  168  N. 
"W.   731. 

83  United  States  v.  United  Shoe 
Machinery  Co.,  234  Fed.  127,  141. 
To  same  effect,  see  Dillard  &  Cof- 
fin Co.  v.  Eichmond  Cotton  Oil  Co., 
140  Tenn.  290,  204  S.  W.  758. 

For  an  illustration  of  a  case 
.  where  the  claim  that  a  corpora- 
tion was  but  an  adjunct  or  agency 
«f  another  corporation  and  there- 
fore legal  entity  should  be  disre- 
garded, was  rejected,  see  Peokett 
V.  Wood,  234  Fed.  833. 
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through  the  form  of  the  corporation  and  examine  the  substance 
of  it,  and  if  several  corporations  are  organized  for  a  common 
purpose,  it  will  look  through  the  forms  of  all  such  corporations 
to  the  substance  thereof,  and  the  fact  that  several  corporations 
are  organized  to  carry  out  a  common  purpose  will  not  prevent 
redress  to  an  injured  party,  though  the  corporation  which 
causes  the  injury  or  loss  claims  to  have  no  connection  with  the 
general  purpose  for  which  the  principal  corporation  is  organized. 
Its  legal  entity  will  not  alone  protect  it. ' '  ^* 

In  a  federal  caae,  Judge  Hollister  says  that  "from  an  ex- 
amination of  many  decisions,  we  venture  to  say  that  no  cor- 
poration acting  within  its  powers  has  been  held  liable  for  the 
debts  of  another  corporation  legally  organized,  because  it  con- 
trolled such  corporation  by  reason  of  ownership  of  its  stock, 
or  otherwise,  except  by  reason  of  contract  or  on  grounds  of 
agency,  or  of  estoppel,  or  because  the  controlled  corporation  has 
been  used  in  such  a  way  that  the  maintenance  of  its  character 
as  a  separate  and  distinct  entity  would  work  injustice."  ^^  The 
rule  that  distinct  corporate  existence  will  be  disregarded  where 
a  subsidiary  company  is  created  simply  as  an  "adjunct"  or  in- 
strumentality of  the  holding  company  is  subject  to  criticism 
if  the  word  "adjunct"  is  used  in  its  ordinary  sense.^® 

Identity  of  stock  ownership,  while  not  necessarily  destroying 
separate  corporate  entity  at  least  so  far  as  capability  of  con- 
tracting between  the  two  corporations  is  concerned,  is  impor- 
tant in  considering  the  practical  effect  of  intercorporate  dealings, 
especially  as  bearing  upon  the  duties  of  the  common  directors  and 
the  authority  of  the  stockholders  to  control  them.*'  Where  a  rail- 
road company  owned  all  the  stock  of  an  elevator  company  ex- 
cept qualifying  shares  for  directors,  and  its  acts  were  dictated 
and  controlled  by  the  railroad  company,  and  the  elevators  were 
operated  merely  as  a  facility  to  the  business  of  the  railroad 

84  Advanee-Eumely  Thresher  Co.  sicana  v.  Johnson,  251  U.  S.  68, 
V.  Geyer,  40  N.  D.  18,  168  N.  W.       88,  64  L.  Ed.  141. 

731.  Identity  of  stock  ownership  and 

85  New  York  Trust  Co.  v.  Car-  close  affiliation  in  management 
penter,  250  Fed.  668,  674.  does    not    necessarily    merge    cor- 

86  New  York  Trust  Co.  v.  Car-  porate  identity.  Corsicana  Nat. 
penter,   250   Fed.   668.  Bank  of  Corsicana  v.  Johnson,  251 

87  Corsicana   Nat.   Bank   of  Cor-       XT.  S.  68,  88,  64  L.  Ed.  141. 
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company,  the  latter  is  liable  for  negligence  of  the  elevator 
company.** 

Identity  of  officers  of  two  corporations  does  not  show  identity 
of  corporations.*^  Common  directors  and  officers  and  stock- 
holders does  not  make  one  corporation  liable  for  infringement 
by  another  corporation.^"  The  fact  that  two  corporations  have  a 
common  president,  or  in  certain  transactions  acted  one  for  the 
other,  does  not  make  them  one  and  the  same,  but  they  are  sep- 
arate entities  and  liable  alone  for  their  separate  contracts  and 
acts.^^  So  a  custom  acted  upon,  or  known  as  to  two  corpora- 
tions, cannot  make  them  one  corporation,  when  the  law  created 
them  two  separate  entities.^^ 

Although  all  the  property  of  one  corporation  is  transferred 
to  another,  the  two  are  distinct  legal  entities.^* 

Where  one  corporation  conducts  its  own  business  through  the 
instrumentality  of  another  and  in  its  name,  the  capital  in- 
vested therein  by  the  former  cannot  be  treated  as  a  loan 
to  the  latter  as  against  the  rights  of  third  persons,  nor  can  it 
share  as  a  creditor  in  the  assets  of  the  insolvent  subsidiary 
company.^* 

Corporate  entity  should  be  disregarded  so  as  to  hold  a  reor- 
ganized corporation  bound  by  an  injunction  against  the  old  cor- 
poration, where  the  new  corporation  was  controlled  by  officers, 
agents  and  stockholders  who  were  bound  by  the  injunction  be- 
cause of  their  relationship  to  the  old  corporation.®* 

This  rule  as  to  disregarding  corporate  entity  in  case  of  several 
corporations  was  applied  in  an  interesting  ease  in  North  Da- 
kota as  follows :  A  company  manufactured  machinery.    Another 

88  The  Willem  Van  Driel,  Sr.,  port  Texas  Co.,  251  Fed.  634,  661. 
252  Fed.  35.  91  Planters'  Oil  Co.  v.  Gresliam, 

89  F.  P.  McKay  Co.  v.  Savery  —  Tex.  Civ.  App.  — ,  202  S.  W. 
House  Hotel  Co.,  184  Iowa  260,  168  145. 

N.  W.  295.  92  Planters'  Oil  Co.  v.  Gresham, 

It  follows  that  the  fact  that  two  —   Tex.   Civ.  App.   — ,   202   S.   W. 

corporations     have      directors      or  145. 

other  officers  in  common  does  not  93  Osgood  v.   Tax   Commissioner, 

preclude  the  right  of  one  corpora-  —  Mass.  — ,  126  N.  E.  371. 

tion    to    sue    the    other.      G.    W.  94  S.   G.   V.   Co.   of   Delaware   v. 

Jones    Lumber    Co.    v.    Wisarkana  S.  G.  V.  Co.  of  Pennsylvania,  264 

Lumber   Co.,   125   Ark.    65,   187   S.  Pa.  265,  107  Atl.  721. 

W.    1068.  95  Farmers  Fertilizer  Co.  v.  Ruh, 

90  Union    Sulphur    Co.    v.    Free-  7   Ohio  App.  430. 
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company  was  organized  to  sell  the  manufactured  product.  The 
latter  company  sold  machinery  on  a  warranty  and  turned  over 
the  note,  given  for  the  price,  to  the  manufacturing  company. 
In  an  action  on  the  note,  a  breach  of  warranty  was  set  up  by 
the  purchaser.  It  was  held  that  the  two  corporations,  although 
having  different  stockholders  and  officers,  should  be  considered 
as  one  for  the  purpose  of  the  action,  and  that  the  defense  could 
be  set  up  against  the  manufacturing  corporation  which  was  not 
a  holder  in  due  course.^® 

VI.    THE    JURISTIC    PERSON   AND    ITS    INTERNAL    RELATIONS 

§50.  Oontracts.9^ 

§  51.  Transfers  and  conveyances.®^ 

§  52.  Actions.  A  corporation  owning  a  controlling  interest  in 
another  company  may  nevertheless  sue  the  latter,  without  regard 
to  motive.'' 

VII.    CONSIDERED   AS   A   PERSON,    RESIDENT   OR    CITIZEN 

§  54.  Person.  Whether  the  word  ' '  person ' '  as  used  in  a 
statute  includes  corporations  is  a  matter  of  intent,^  and  depends 
largely  on  the  context  and  the  extent  and  purpose  of  the  par- 
ticular law.^  In  England,  the  Interpretation  Act  provides  that 
the  word  "person,"  as  used  in  criminal  statutes,  shall,  unless 
the  contrary  intention  appears,  include  a  body  corporate.^  Gen- 
erally the  word  is  construed  as  including  corporations.*  For  in- 
stance, a  corporation  has  been  held  a  "person"  within  statutes 
granting  appeals ;  ^  within  an  income  tax  statute ;  ®  within  stat- 

96  Advance-Eumely  Thresher  Co.  3  Mouseir  Bros.,  Ltd.  v.  London 
V.  Geyer,  40  N.  D.  18,  168  N.  W.  &  North-Western  Ry.  Co.,  [1917  | 
731.  2  K.  B.   836. 

97  See   §4030  et  seq.,  infra.  4  Wilson    v.    Israel,    185    N.    Y. 

98  See   §  4032,  infra.  App.  Div.  816,  173  N.  Y.  Supp.  842. 

99  City  of  Toledo  v.  Toledo  Eail-  5  Patterson  v.  Baltimore  City, 
ways  &  Light  Co.,  259  Fed.  450.  127  Md.  233,  96  Atl.  458. 

1  State  ex  rel.  Miller  v.  Eeiter,  6  State  ex  rel.  Wisconsin  Trust 
140  Minn.  491,  168  N.  W.  714.  Co.  v.  Widule,  164  Wis.  56,  159  N. 

2  Wallace    v.    Moore,    178    N.    C.  W.   630. 
114,  100  S.  E.  237. 
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utes  of  limitation ; '  within  a  penal  statute  prohibiting  pool  halls 
in  certain  locations;*  within  a  statute  authorizing  any  person 
or  persons  to  act  as  relator  in  quo  warranto  proceedings ;  ^ 
and  within  a  statute  giving  a  mechanic's  lien  to  "all  persons" 
performing  labor,  etc.^"  On  the  other  hand,  it  has  been  held 
that  "any  person,"  as  used  in  a  criminal  statute,  does  not  in- 
clude corporations ;  ^^  and  that  the  provision  in  an  1887  statute 
that  no  "person"  shall  be  surety  on  more  than  one  license  bond 
applies  only  to  personal  sureties,  and  not  to  corporation  sureties, 
where  corporation  sureties  were  unknown  in  the  state  in  1887.^* 

A  corporation  is  a  "person"  within  the  provision  of  the  Fed- 
eral Constitution  relating  to  equal  protection  of  the  laws.^* 

For  the  reason  that  common  sense  requires  the  act  to  be  so 
construed,  the  word  "whoever"  in  the  Espionage  Act  included 
corporations.^* 

§  56.  Citizen,^^  Ordinarily  a  corporation  is  not  a  ' '  citizen ' ' 
within  the  meaning  of  statutory  provisions.^^  The  North  Caro- 
lina statute  giving  "any  citizen,"  and  "all  persons"  having  the 
intent  of  becoming  citizens,  the  right  to  make  entries  on  vacant 
state  land,  does  not  apply  to  railroad  companies,  or  at  least  does 
not  authorize  an  entry  except  where  required  for  the  purposes 
of  the  road.^' 


'Atchison,  T.  &  S.  F.  E.  Co.  v. 
Stamp,  290  111.  428,  125  N.  E.  381, 
railroad  company. 

8  Caraway  v.  State,  —  Ark.  — , 
219  S.  W.  736. 

9  State  ex  rel.  Northwestern 
Colonization  &  Improvement  Co. 
of  Chihuahua  v.  Huller,  23  N.  M. 
306,  1  A.  L.  E.  170,  168  Pac.  528. 

10  Wood  V.  lagrigg  Lumber  Co., 
—  Ind.  App.  — ,  123  N.  E.  702. 

H  Judge  Lynch  International 
Book  &  Publishing  Co.  v.  State,  84 
Tex.  Cr.  459,  208  S.  W.  526. 


12  State  ex  rel.  Miller  v.  Eeiter, 
140  Minn.  491,  168  N.  W.  714. 

IS  Bethlehem  Motors  Co.  v. 
riynt,  178  N.  C.  399,  100  S.  E.  693. 

14  American  Socialist  Society  v. 
United  States,  266  Fed.  212. 

15  See  also  §  387  et  seq.,  infra. 

16  Wallace  v.  Moore,  178  N.  C. 
114,  100  S.  E.  237. 

17  Wallace  v.  Moore,  178  N.  C. 
114,  100  S.  E.  237. 
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CHAPTER  2 
Classification  op  Corpoeations 

§  57.  Aggregate  and  sole  corporations. 

§  65.  Public  and  private  Qorporations — In  general. 

§  67.  —  Public  corporations  proper. 

§  68.  —  Private   corporations. 

§  71.  — Levee,  drainage,  reclamation  and  irrigation  districts. 

§  72.  — Educational  and  charitable  institutions. 

§  73.  Quasi  public  corporations. 

§  74.  The  United  States,  the  states  and  territories  as  corporations. 

§  77.  Quasi  corporations — Counties. 

§  81.  —  Public  officers  or  public  boards. 

§  84.  Statutory  classification  of  corporations — In  general. 

§  85.  —  Tests  for  ascertaining  class  of  corporation. 

§  87.  — "Mercantile"   or   "commercial"    corporations. 

§  88.  —  "  Manufacturing ' '  corporations. 

§  89.  — "Transportation"  and  "railroad"  corporations. 

§  91.  — "Business"   corporations. 

§  92.  — Corporations   for  "pecuniary  profit." 

§  93.  — "Moneyed"  corporations. 

§  94.  — ' '  Banking ' '    corporations — Trust    companies. 

§  96.  — "Insurance"    corporations. 

§  97.  —  Building  and  loan  associations. 

§  100.  ^ ' '  Charitable ' '  and  ' '  benevolent ' '   corporations. 

§101.  — "Eeligious"  corporations. 

'§  57.  Aggregate  and  sole  corporations.^ 

§  65.  Public  and  private  corporations — In  general.  Ordi- 
narily the  term  "corporation"  means  private  corporation,^  and, 
as  used  in  statutes,  does  not  include  municipal  corporations;® 
but  the  word  "corporation"  is  sometimes  used  as  including 
municipal  corporations.* 

1  See  §  22  et  seq.,  supra,  as  to  3  Boulder  v.  Stewardson,  — 
corporate   entity.  Colo.  — ,  189  Pac.  1. 

2  Feemster  v.  City  of  Tupelo,  —  4  See  Guild  v.  City  of  Newark, 
Miss.  — ,  83   So.  804.  87  N.  J.  Eq.  88,  99  Atl.  120. 
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§  67.  —  Public  corporations  proper.*  A  corporation  is  a  pub- 
lie  one  where  created  for  public  purposes  and  no  others.®  Acting 
in  a  proprietary  capacity  and  in  business  matters,  municipal 
corporations  are  governed  by  very  much  the  same  rules  as  private 
corporations.''  A  municipal  corporation  is  not  a  "private"  cor- 
poration with  respect  to  its  public  service  functions,  i.  e.,  when 
carrying  on  a  municipally  owned  public  utility.' 

§  68.  —  Private  corporations.    A  private  corporation,  as  dis 
tinguished  from  a  public  one,  is  one  formed  for  the  benefit  of  its 
stockholders  exclusively.® 

§  71.  — Levee,  drainage,  reclamation  and  irrigation  dis- 
tricts. An  irrigation  district  is  a  public  ^"  or  quasi  public  cor- 
poration.ii  A  drainage  district  was  held  in  Florida  to  be  in 
no  sense  a  private  corporation  but  a  "public  quasi  corpora- 
tion. "  ^2  In  another  state  it  is  held  that  a  drainage  district  is 
not  a  private  nor  a  municipal  corporation  but  is  a  mere  unin- 
corporated governmental  agency.^'  Eeelamation  districts  are, 
in  strictness,  not  corporations  at  all  but  merely  governmental 
agencies  to  carry  out  a  specific  purpose.^* 

§72.  — Educational  and  charitable  institutions.  Cornell 
University  is  a  private  corporation,  although  aided  by  the  state ; 
and  the  state  is  not  liable  for  negligence  of  one  in  the  employ 
of  the  university  department  of  agriculture.^* 

6  Other  definitions  of  public  cor-  10  J.   C.   Engleman   Land   Co.   v. 

porations,  see  Forbes  Pioneer  Boat  Donna    Irrigation    Dist.,    —    Tex. 

Line  v.  Board  of  Com'rs,  —  Fla.  Civ.  App.  — ,   209   S.  W.  428. 

— ,  82  So.  346.  11  American  Eio  Grande  Land  & 

6  Forbes  Pioneer  Boat  Line  v.  Irrigation  Co.  v.  Mercedes  Plan- 
Board  of  Com'rs,  —  Fk.  — ,  82  So.  tation  Co.,  —  Tex.  — ,  208  S.  W. 
346.  904. 

7Eau  Claire  Dells  Improvement  12  Forbes  Pioneer  Boat   Line   v. 

Co.  V.  Eau  Claire,  —  Wis.  — ,  179  Board   of   Com'rs,   —  Fla.   — ,    82 

N.  W.  2.  So,  346. 

8  City  of  Pasadena  v.  Railroad  is  Strawberry  Hill  Land  Corpo- 
Commission,  —  Cal.  — ,  192  Pae.  ration  v.  Starbuck,  124  Va.  71,  97 
25.  S.   E.   362. 

9  Forbes  Pioneer  Boat  Line  v.  14  Argyle  Dredging  Co.  v.  Cliaiii 
Board  of  Com'rs,  —  Fla.  — ,  82  bers,  —  Cal.  App.  — ,  181  Pac.  84. 
So.  346.  16  Green    v.    State,    107    N.    Y. 
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§  73.  Quasi  public  corporations.  The  possession  of  the  fran- 
chise to  be  a  corporation  does  not,  of  course,  of  itself,  constitute 
the  possessor  a  ' '  public  utility. ' '  ^®  An  irrigation  company,  not 
requiring  any  special  franchise,  is  held  not  a  ' '  public  utility, ' ' 
in  Louisiana ;  ^^  but  in  Texas  they  are  held  to  be  quasi  public 
service  companies.^*  An  ice  company  is  a  private  corporation 
and  not  a  quasi  public  one.'^  A  corporation  formed  to  supply 
light,  ice,  water  and  power  to  a  municipality  is  a  quasi  public 
corporation.*"  A  fire  insurance  company  is  not  a  quasi  public 
corporation  although  of  a  quasi  public  character.'^i  Cemetery 
corporations  "are  in  a  sense  quasi  public  service  corpora- 
tions. "2« 

A  mutual  water  company  organized  to  deliver  water  to  ap- 
propriators,  without  profit,  is  not  a  "public  service"  corpora- 
tion, although  it  may  be  classified  as  a  quasi  public  one.^^  Where 
practically  all  the  water  was  devoted  to  use  under  water  right 
certificates,  although  a  small  part  was  furnished  a  city  and  its 
inhabitants,  the  water  company  was  not  subject  to  regulation 
as  a  "public  service"  corporation.** 

§  74.  The  United  States,  the  states  and  territories  as  corpora- 
tions. The  state,  although  not  a  corporation  in  the  strict  sense 
of  the  term,  may  and  does  act  as  a  corporate  entity  in  a  broad 
sense  when  it  engages  in  the  promotion  and  construction  of  pub- 
lic enterprises.**  A  state  highway  commission  is  not  a  municipal 
corporation.*^ 

Misc.    557,   176    N.    Y.    Supp.    681,  ter,  —  Tex.   Civ.  App.  — ,  193   S. 

and  see   §§  3362,  33G3,  infra.  W.   773. 

16  State    ex   rel.    Coco   v.   River-  21  National  Union  Fire  Ins.   Co. 

side  Irrigation  Co.,  142  La.  10,  76  v.  Dickinson,  128  Ark.  367,  194  S. 

So.  216.  W.  254. 

Corporations  subject  to  jurisdie-  22  Bliss      v.      Linden      Cemetery 

tion  of  public  service  commissions,  Ass'n,  90  N.  J.  Eq.  404,  107  Atl. 

see   §  4379,  infra.  594. 

Instate    ex   rel.    Coco    v.    River-  23Eldredge  v.  Mill  Ditch  Co.,  90 

side  Irrigation  Co.,  142  La.  10,  76  Ore.  590,  177  Pae.  939. 

So.   216.  24  Allen  v.  Railroad  Commission, 

ISEdinburg     Irrigation     Co.     v.  179   Cal.   68,   8   A.  L.  R.   249,   175 

Paschen,  —  Tex.  Civ.  App.  — ,  223  Pac.  466. 

S.   W.   329.  25  Indianapolis     v.     Indianapolis 

19  Van  Valkenburgh  v.  Ford,  —  "Water  Co.,  —  Ind.  — ,  113  N.  E. 
Tex.  Civ.  App.  — ,  207  S.  W.  405.  369. 

20  Gulf   Pipe   Line    Co.   v.   Lasa-  26  Curtis  &  Hill   Gravel  &  Sand 
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§  77.  Quasi  corporations — Counties.  A  county  is  only  a 
quasi  corporation,  and  is  distinguishable  from  a  private  or  mu- 
nicipal corporation.^''  The  rules  governing  private  corporations 
do  not  apply  to  counties.^* 

§  81.  —  Public  oflacers  or  public  boards.  The  Chicago  Board 
of  Trade,  while  incorporated,  is  a  mere  voluntary  organization.^^ 

§  84.  Statutory  classification  of  corporations — In  general.*'' 

Telephone  corporations  are  often  held  governed  by  statutes  re- 
lating solely  to  ' '  telegraph ' '  companies.*^  In  some  states,  a  tele- 
phone company  cannot  be  created  under  that  name  but  only  as 
a  telegraph  company.'^  A  company  whose  purpose  is  to  main- 
tain an  electric  burglar  alarm  system  is  properly  incorporated, 
in  New  York,  under  the  "telegraph"  act.** 

A  town  maintaining  a  free  school  system  is  an  "educational 
corporation. ' '  ** 

Co-operative  corporations  are  recognized  as  a  separate  class 


Co.  v.  State  Highway  Commission, 
—  N.  J.  Eq.  — ,  111  Atl.  16. 

27  Breathitt  County  v.  Hagius, 
183  Ky.  294,  207  S.  "W.  713. 

To  same  effect,  see  Maclcenzie 
V.  Douglas  County,  91  Ore.  375. 
178   Pac.   350. 

28  Board  of  Com  'rs  v.  Osborne, 
104  Kan.   671,  180  Pac.   233. 

29  Turner  v.  Board  of  Trade  of 
Chicago,  244  Fed.  108. 

30  Canal  companies,  nature  of 
and  duties,  see  State  ex  rel.  West 
V.  Florida  Coast  Line  Canal  & 
Transportation  Co.,  73  Pla.  1006, 
L.  E.  A.  1917  F   776,  75  So.   582. 

What  constitutes  ' '  electrical 
corporation,"  as  defined  by  Pub- 
lie  Service  Commissions  Law,  see 
Public  Service.  Commission,  Sec- 
ond Dist.  V.  J.  &  J.  Eogers  Co.,  184 
N.  T.  App.  Div.  7D5,  172  N.  Y. 
Spp.  498. 

A  corporation  is  one  "organized 
for  printing"  where  printing  is 
its     principal     business.       Taylor- 


Critchfield  Co.  v.  Stuckart,  275  111. 
129,   113   N.   E.   895. 

31Coehranton  Tel.  Co.  v.  Public 
Service  Commission,  263  Pa.  506, 
107  Atl.  23,  distinguishing  City  of 
Eichmoud  v.  Southern  Bell  Tele 
phone  &  Telegraph  Co.,  174  V.  S, 
761,  43   L.   Ed.   1162. 

Telephone  business  as  "tele 
graph"  business,  see  State  Public 
Utilities  Commission  ex  rel.  Chi- 
cago Tel.  Co.  V.  Postal  Telegraph 
Cable  Co.,  285  111.  411,  120  N.  E, 
795. 

38  Coehranton  Telephone  Co.  v 
Public  Service  Commission,  70  Pa. 
Super.   Ct.  212. 

33  Holmes  Eleo.  Protective  Co 
V.  Williams,  228  N.  Y.  407,  127  N, 
E.  315,  rev'g  on  other  grounds 
181  N.  Y.  App.  Div.  687,  168  N. 
Y.  Supp.   746. 

34  In  re  Guiteras'  Estate,  113 
N.  Y.  Misc.  196,  184  N.  Y.  Supp. 
190. 
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of  corporations  by  statutes  in  several  states.^^  A  stone  quarry 
company  is  not  a  mechanical  corporation.^® 

§  85.  —  Tests  for  ascertaining  class  of  corporation.  Classifi- 
cation of  a  corporation  is  to  be  determined  by  inspection  of  its 
ebarter.^' 

§87.  — "Mercantile"   or  "commercial"   corporations.      A 

corporation  principally  engaged  in  performing  building  or  erec^ 
tion  contracts  is  neither  a  "manufacturing"  nor  a  "mercan- 
tile" corporation  within  the  New  York  tax  statutes. ^^ 


§88.  — "Manufacturing"  corporations.^^  A  corporation 
created  to  mine  fire  clay,  etc.,  with  the  right  to  prepare  for 
market  and  vend  the  product  of  the  mines,  was  held  not  en- 
gaged   in    "manufacturing,"    within    certain    tax    statutes.*" 


35  See  McClure  v.  Co-Operative 
Elevator  &  Supply  Co.,  105  Kan. 
91,  181  Pac.  573. 

A  co-operative  assoeiation,  sueli 
as  the  Minnesota  legislature  had 
in  mind  when  authorizing  incor- 
poration of  such  associations,  is  a 
' '  union  of  individuals,  commonly 
laborers,  farmers  or  small  capi- 
talists, formed  for  the  prosecution 
in  common  of  some  productive  en- 
terprise, the  profits  heing  shared 
in  accordance  with  the  capital  or 
labor  contributed  by  each." 
Mooney  v.  Farmers  Mercantile  & 
Elevator  Co.  of  Madison,  138  Minn. 
199,  164  N.  W.  804,  quoting  Pin- 
negau  v.  Noerenberg,  52  Minn. 
239,  18  L.  E.  A.  778,  38  Am.  St. 
Rep.   552,  53  N.   "W.  1150. 

Purpose  of  co-operative  corpora- 
tions and  how  different  from  ordi- 
nary business  corporations,  see 
Chaffee  v.  Farmers'  Co-Operative 
Elevator  Co.,  39  N.  D.  585,  168  N. 
W.    616. 

A  co-operative  packing  com- 
pany, although  its  articles  of  in- 
corporation were  in  form  those  of 


a  general  corporation,  was  held  to 
be  a  co-operative  corporation  so 
as  to  be  entitled,  under  the  1917 
statute  in  North  Dakota,  to  file 
amended  articles  and  thus  become 
a  co-operative  corporation.  Equity 
Co-Operative  Packing  Co.  v.  Hall, 
—  N.  D.  — ,  173  N.  "W.  796. 

36  Graff  v.  Minnesota  Flint  Eock 
Co.,  —  Minn.  — ,  179  N.  "W.  562. 

37  See    §  118,   infra. 

38  People  ex  rel.  Post  &  McCord 
V.  Cantor,  108  N.  Y.  Misc.  632,  178 
N.  Y.  Supp.  579,  which  sets  forth 
statutory  definition  of  mercantile 
corporation. 

39  See   also    §  87,   supra. 

Definition  of  manufacturing  cor- 
poration in  tax  statute,  see  Peo- 
ple ex  rel.  Post  &  McCord  v.  Can- 
tor,, 108  N.  Y.  Misc.  632,  178  N. 
Y.   Supp.  579. 

Company  as  manufacturing  cor- 
poration, see  also  Ballard  v.  Ham- 
mond Coca-Cola  Bottling  Co.,  147 
La.  580,  85  So.  597. 

40  Com.  V.  Welsh  Mountain  Min- 
ing &  Kaolin  Mfg.  Co.,  265  Pa. 
380,   108   Atl.   722. 
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Operating  a  stone  quarry  is  not  of  itself  manufacturing.*^  A 
corporation  furnishing  steel  structures  erected  in  place  on 
realty,  according  to  plans  of  engineers  or  architects,  is  neither 
a  manufacturing  nor  a  mercantile  corporation.*^ 

§89.  — "Transportation"   and  "railroad"   corporations.*^ 

Whether  street  railroad  companies  are  within  the  terms  of 
statutes  relating  to  "railroads"  depends  largely  on  the  nature 
and  terms  of  the  particular  statute.**  Interurban  electrics  are 
not  "railroads"  as  the  term  is  used  in  some  statutes,*^  although 
an  interurban  electric  railway  has  been  held  a  ' '  railroad ' '  within 
a  remedial  statute  requiring  railroads  to  fence  their  right  of 
way.*®  Interurban  railways  may  be  witliin  the  terms  of  a  statute 
relating  to  "railroads,"  although  street  railways  are  held  not 
included.*''  An  interurban  railroad  is  not  a  "street  railroad" 
as  that  term  is  used  in  some  statutes.**  A  railway  company 
operating  its  line  on  a  private  right  of  way  is  not  a  "street 
railway  company. "  *'  A  company  whose  tracks  lie  wholly 
within  a  single  city  and  whose  business  is  to  transfer  freights 
from  one  common  carrier  to  another  is  a  railroad  company.^" 
A  logging  railroad  is  a  "railroad"  within  a  statute  defining 
them  as  all  railways  operated  by  steam ;  ^^  but  tram  or  log  roads 

41  Graff  V.  Minnesota  Flint  Eock  235,  191  S.  W.  550.  See  Stem  v. 
Co.,  —  Minn.  — ,  179  N.  W.  562.  Nashville      Interurban     Ey.,      142 

42  People  ex  rel.  Post  &  MeCord      Tenn.  494,  221  S.  W.  192. 

V.  Cantor,  108  N.  T.  Misc.  632,  178  46  Texas  Elee.  Ey.  v.  Barton,  — 

N.  Y.  Supp.  579.  Tex.  Civ.  App.  — ,  213  S.  W.  689. 

43  Power  company  as  transpor-  47  Ft.  Smith  Lfight  &  Traction 
tatiou  company,  see  People  ex  rel.  Co.  v.  Phillips,  136  Ark.  310,  206 
Cayuga  Power  Corporation  v.  Pub-  S.  W.  453. 

lie  Service  Commission,  226  N.  Y.  48Bentler    v.    Cincinnati,    C.    & 

527,   124   N.   E.    105.  E.  E.   Co.,  180  Ky.  497,  L.  E.  A. 

44  South  Covington  &  C.  St.  E.  1918  E  315,  203  S.  W.  199;  Koehn 
Co.  V.  Com.,  181  Ky.  449,  205  S.  v.  Public  Service  Commission,  107 
W.   603.  N.  Y.  Misc.  151,  176  N.  Y.  Supp. 

Electric  street  or  suburban  rail-  147. 
way    as    within    statute    requiring  49  People  v.  Detroit  United  Ey., 

"railroad"     companies     to     fence  207  Mich.  143,  173  N.  W.  396. 
their    road,    see     Muskogee    Elec.  50  Savannah      Eiver      Terminals 

Traction  Co.  v.   Doering,  —  Okla.  Co.    v.    Southern   E.    Co.,    148    Ga. 

— ,  172  Pac.  793.  180,   96   S.  E.  257. 

45  North  Texas  Transfer  &  61  Crawford  v.  Mullins  Lumber 
Warehouse   Co.  v.  State,   108   Tex.  Co.,  110  S.  C.  318,  93  S.  E.  494. 
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used  for  private  purposes  are  not  "railroads"  within  taxing 
statutes.^* 

§91.  — "Business"  corporations." 

§92.  — Corporations  for  "pecuniary  profit."  ^  The  Amer- 
ican Medical  Association  is  not  a  corporation  for  pecuniary 
profit  .^^  A  by-law  of  a  mutual  co-operative  corporation  re- 
quiring members  to  pay  three  per  cent  of  gross  sales  to  the 
corporation  when  a  sale  is  made  to  any  one  other  than  the  cor- 
poration does  not  show  that  the  corporation  is  one  organized 
for  pecuniary  profit.^® 

The  right  of  a  corporation  to  hold  meetings  outside  the  state 
may  depend  on  whether  the  corporation  is  or  is  not  one  for 
pecuniary  profit.^'' 

§93.  — "Moneyed"  corporations.  A  moneyed  corporation 
is  a  corporation  organized  with  the  intention  to  accumulate 
wealth,^8  an(j  includes  an  investment  company .^^  A  corporation 
makiftg  it  a  business  to  lend  and  borrow  money,  and  deal  in 
negotiable  paper  and  securities,  is  a  moneyed  corporation.®"  A 
telephone  company  has  been  held  a  "moneyed  corporation" 
within  a  forgery  statute.®^  "Moneyed  institutions"  are  not 
confined  to  banks  and  savings  institutions.®* 

62  state  V.  Mississippi,  A.  &  W.  242  U.  S.  503,  61  L.  Ed.  460,  rev'g 

E.    Co.,   138   Ark.   483,   212   S.   W.  219  Fed.  31. 

317.  55  People     ex     rel.     Hoyne     v. 

53  "Business"    corrporations,    as  Grant,  283  111.  391,  119  N.  E.  344, 

distinguished     from      "moneyed"  aff'g  208  111.   App.  235. 

corporations,  under  Maryland  stat-  56  Ex     parte     Baldwin     CJounty 

utes,  see  Industrial   Corp.   of  Bal-  Producers'  Corporation,  — •  Ala.  — , 

timore  City  v.  State  Tax  Commis-  83  So.  69. 

sion  of  Maryland,  134  Md.  379,  106  67  People  ex  rel.  Hoyne  v.  Grant, 

Atl.   852.  283  111.  391,  119  N.  E.  344,  aff'g 

Change  of  transportation  corpo-  208  111.  App.  235. 

ration  to   business  corporation   by  58  Grice   v.   Anderson,  —   N.   C. 

amendment    of    articles    of    incor-  — ,  96  S.  E.  222. 

poration,  see  People  ex  rel.  Cayuga  69  Grice   v.   Anderson,  —   N.   C. 

Power  Corporation  v.  Public  Serv-  — ,  96  S.  E.  222. 

ice  Commission,  226  N.  Y.  527,  124  60  Grice   v.   Anderson,  —  N.   C. 

N.  E.  105.  — ,  96  S.  E.   222. 

.64 What    are    corporations    "or-  61  State    v.    Kennedy,    105   Kan. 

ganized     for     profit,"     see     Von  347,  184  Pae.  734. 

Baumbach    v.    Sargent    Land    Co.,  62  Industrial  Corp.  of  Baltimore 
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§  94.  —  "Banking"  corporations — Trust  companies.^*  A  cor- 
poration is  not  necessarily  a  trust  company  because  empowered 
to  act  as  registrar  and  transfer  agent  of  other  corporations.^* 
A  trust  company  is  not  a  banking  corporation  because  it  exer- 
cises some  of  the  functions  of  a  bank.^^ 

§96. — "Insurance"  corporations.^^  Corporations  engaged 
in  guaranty  and  surety  business  are  generally  classified  as  "in- 
surance" companies.®''  However,  an  incorporated  fraternal 
benefit  association  is  not  an  insurance  company  within  the  pro- 
visions of  the  Bankruptcy  Act.®*  Fraternal  benefit  societies  are, 
by  statute,  in  many  respects,  exempted  from  the  operation  of 
the  general  insurance  law  and  put  in  a  class  by  themselves.®' 

§  97.  —  BuilcUng  and  loan  associations.''''  Building  and  loan 
associations  do  not  ordinarily  come  within  statutes  relating  to 
banking.''^ 

§100. — "Charitable"    and    "benevolent"    corporations.''* 

An  institution  whose  main  purpose  is  educational  is  a  charity 


City  V.  State  Tax  Commission  of 
Maryland,  134  Md.  379,  106  Atl. 
852. 

63  Trust  companies,  statutory 
definition  of,  see  Tlniotn  Trust  Co. 
V.  Moore,  104  Wash.  50,  175  Pae. 
565. 

Trust  company  as  similar  to 
bank,  see  Skinner  v.  Schwab,  188 
N.  Y.  App.  Div.  457,  177  N.  T. 
Supp.  143. 

64  People  V.  National  Security 
Co.,  189  N.  Y.  App.  Div.  38,  177 
N.  T.  Supp.  838. 

65  People  V.  National  Security 
Co.,  189  N.  Y.  App.  Div.  38,  177 
N.  Y.   Supp.   838. 

66  Creation  of  fraternal  insur- 
ance companies  in  South  Dakota, 
see  Superior  Lodge,  Degree  of 
Honor  v.  Van  Camp,  40  S.  D.  142, 
166  N.  W.  545. 

A  company  engaged  in  indemni- 
fying its  ro,ember3  against  loss 
from  damages  inflicted  by  automo- 
biles is  an  "  insurance ' '  company. 


Emerson  v.  Western  Automobile 
Indemnity  Ass'n,  105  Kan.  242, 
182  Pac.  647. 

67  Greene  v.  National  Surety 
Co.,  186  Ky.  353,  217  S.  W.  117, 
tax  statutes. 

68  In  re  Grand  Lodge  A.  O.  TJ. 
W.,   232   Fed.   199. 

69  Hollingsworth  v.  Supreme 
Council  of  Royal  Arcanum,  175  N. 
C.  615,  Ann.  Cas.  1918  E  401,  96 
S.  E.  81. 

70  Nature  of  building  an^  loan 
associations,  and  what  are  ' '  like 
associations,"  see  Atlanta  Loan  & 
Saving  Co.  v.  Norton,  149  Ga.  805, 
102  S.  E.  536. 

Definition  of  building  and  loan 
association,  see  Holt  v.  Aetna 
Building  &  Loan  Ass'n,  78  Okla. 
307,  190  Pac.  872. 

VI  State  V.  Pelletier,  118  Me. 
257,  107  Atl.  828. 

72  Liability  for  torts,  see  §  3363, 
infra.  Exemption  from  taxation, 
see    §  4640,   infra. 
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although  it  may  have  stock  and  stockholders.'''*  Any  corporation 
is  within  the  term  "charitable"  or  "educational,"  within  the 
New  York  statute  exempting  them  from  the  provisions  of  the 
inheritance  tax,  when,  by  its  powers  or  usage,  it  is  charged  with 
administering  charitable  relief,  and  educating  its  people,  even 
though  it  exercises  other  public  functions.''*  A  corporation  is 
not  necessarily  a  charitable  one  because  created  under  the  statute 
relating  to  churches,  etc.''^  A  purpose  to  secure  either  the  pas- 
sage or  enforcement  of  laws  believed  to  be  for  the  public  weal 
does  not  make  a  corporation  having  that  for  its  object  a  benevo- 
lent or  charitable  one.''®  A  local  Y.  M.  C.  A.  is  not  necessarily 
a  charitable  corporation,  at  least  in  so  far  as  it  conducts  a 
school.''''  A  church  club  is  not  a  "benevolent  association"  where 
it  maintains  a  clubhouse,  rents  rooms,  serves  meals,  secures 
positions  for  members,  etc.,  and  its  only  benevolent  activities 
consist  in  securing  positions  for  a  few  and  furnishing  a  few 
free  meals.''*  A  fraternal  benefit  association  is  not  necessarily  a 
charitable  corporation.''^     A  corporation  organized  for  mutual 


Definition  of  a  charitable ,  or- 
ganization, see  Congregational 
Sunday  School  &  Publishing  So- 
ciety V.  Board  of  Review,  290  111. 
108,  125  N.  E.  7. 

Humane  Society,  Home  for  Des- 
titute and  Crippled  Children,  and 
Visiting  Nurse  Association,  held 
to  be  charitable  corporations  in 
Skinner  v.  Northern  Trust  Co.,  288 
111.  229,  123  N.  E.  289. 

Methodist  Episcopal  Home,  Ma- 
sonic Home,  and  Odd  Fellows' 
Home,  as  charities,  see  In  re  Chan- 
non's  Estate,  —  Pa.  — ,  109  Atl. 
756. 

Odd  Fellows'  Homes  as  charita- 
ble corpora.tions,  see  In  re  Sharp's 
Estate,  71  Pa.  Super.  Ct.  34. 

Whether  corporation  formed  by 
Catholic  orders  to  give  religious 
instruction  to  poor  children,  etc., 
was  properly  created  as  a  "benev- 
olent" corporation,  see  Society  of 
Helpers  of  Holy  Souls  v.  Law,  267 
Mo.  667,  186  S.  W.  718. 


Property  of  charitable  corpora- 
tion as  subject  to  mechanic's  lien, 
see  Horton  v.  Tabitha  Home,  102 
Neb.  677,  169  N.  W.  2,  434. 

73  Lightf  oot  V.  Poindexter,  — 
Tex.  Civ.  App.  — ,  199  S.  W.  1152. 

Cornell  University  as  charitable 
corporation,  see  Hamburger  v. 
Cornell  University,  99  N.  Y.  Misc. 
564,  166  N.  T.  Supp.  46. 

74  In  re  Bumham's  Estate,  112 
N.  T.  Misc.  560,  183  N.  T.  Supp. 
539. 

75  In  re  Dol's  Estate,  —  Oal.  — , 
187  Pac.  428. 

76  Corbin  v.  American  Industrial 
Bank  &  Trust  Co.,  —  Conn.  — ,  110 
Atl.  459. 

TTSusman  v.  T.  M.  C.  A.,  101 
Wash.  487,  172  Pac.  554. 

78  Methodist  Episcopal  Church 
Baraca  Club  v.  Madison,  167  Wis. 
207,  L.  E.  A.  1918  D  1124,  167  N. 
W.  258. 

79McCarty  v.  Cavanaugh,  224 
Mass.  521,  113  N.  E.  271. 
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assistance  in  ease  of  sickness  of  members  is  not  a  "charitable 
or  benevolent"  corporation.**  The  Modern  Woodmen  of  Amer- 
ica is  not  a  charitable  organization  but  is  an  insurance  corpora- 
tion conducted  on  the  assessment  plan  with  certain  social  and 
charitable  features.*^ 

Whether  a  hospital  is  a  charitable  corporation  is  to  be  de- 
termined not  only  from  its  powers  as  set  forth  in  its  charter 
but  also  by  the  manner  of  conducting  the  hospital ;  and  where, 
although  organized  for  charitable  purposes,  it  charged  the  same 
as  other  hospitals  and  had  received  no  charity  patients  for  thir- 
teen years,  it  is  not  a  charitable  corporation.*^  The  fact  that  a 
hospital  receives  pay  from  a  patient  does  not  of  itself  affect  its 
character  as  a  charitable  institution,*'  and  a  hospital  may  be  a 
charitable  corporation  although  most  of  its  patients  are  pay  pa- 
tients and  it  conducts  a  nurse 's  training  school.** 

§101.  — "Religious"  corporations.*^  The  mere  fact  that  a 
corporation  is  under  the  control  of  members  of  a  particular 
church  does  not  make  it  a  religious  corporation.*^ 


80  In  re  Dol's  Estate,  —  Cal.  — , 
187  Pac.  428. 

81  Morse  v.  Modern  Woodmen  of 
America,  166  Wis.  194,  Ann.  Cas. 
1918  D  480,  164  N.  W.  829. 

82  Stewart  v.  California  Medical 
Missionary  &  Benevolent  Ass'n, 
178  Cal.  418,  176  Pac.  46. 

Hospital  as  charitable  corpora- 
tion, see  generally  O'Brien  v.  Phy- 
sicians' Hospital  Ass'n,  96  Ohio 
St.  1,  L.  E.  A.  1917  F  741,  116  N. 
B.  975. 


83  O  'Brieu  v.  Physicians '  Hos- 
pital Ass'n,  96  Ohio  St.  1,  L.  E.  A. 
1917  r  741,  116  N.  E.  975. 

81  Lutheran  Hospital  Ass'n  of 
South  Dakota  v.  Baker,  40  S.  T>. 
226,  167  N.  W.  148. 

85  See   also    §  114,   infra. 

86  President  &  Council  of  Mt. 
St.  Mary's  College  v.  Williams, 
132  Md.  184,  103  Atl.  479. 
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CHAPTER  4 

Objects  for  Which  Coeporations  May  Be  Created 

§  112.  In  general. 

§  114.  Unlawful  or  injurious  purposes. 
§  115.  Attempt  to  incorporate  under  inapplicable  statute. 
§  117.  Number  of  purposes  for  which  corporations  may  be  formed. 
§  118.  How  character  of  a  corporation  is  determined. 
§  119.  Statement  of  objects  in  incorporation  paper. 
§  120.  Corporations  for  manufacturing  or  mechanical  purposes. 
§  124.  Corporations  for  benevolent,  charitable,  literary  or  educational  pur- 
poses. 
§  126.  Corporations  for  purposes  of  pecuniary  profit. 
§  127.  Corporations  for  owning  or  dealing  in  real  estate. 
§  130.  Corporations  for  the  practice  of  law  or  medicine. 

§  112.  In  general.^  A  company  was  properly  incorporated  in 
New  York  under  the  general  incorporation  act  of  1875  prohibit- 
ing incorporation  thereunder  for  carrying  on  the  business  of 
banking  or  trust  companies,  although  it  was  incorporated  to 
transact  the  business  of  registrar  and  transfer  agent  of  other 
corporations.^  A  company  created  to  "operate"  a  long  distance 
telephone  line  is  within  a  statute  relating  to  corporations  created 
for  the  purpose  of  "constructing"  and  "maintaining"  such  a 
line.^ 

A  corporation  may  be  "legally"  incorporated  although  one 
of  the  purposes  for  which  it  was  incorporated  was  an  unlawful 
corporate  purpose.* 

§  114.  Unlawful  or  injurious  purposes.^  Where  religious  cor- 
porations are  prohibited  except  to  hold  title  to  real  estate  for 

1  Eight  to  organize  a  paid  fire-  3  Bearing  Springs  Town-Site  Co. 
men's  relief  association  in  New  v.  Paducah  Tel.  Co.,  109  Tex.  452, 
Jersey,    see    Westcott    v.    Passaic      212   S.   W.   147. 

Paid    Firemen's    Belief   Ass'n,    91  4 Lewis     v.     "Woodbury     Dental 

N.  J.  L.  501,  103  Atl.  817.  Parlors    Co.,   106   N.   Y.   Misc.    78, 

2  People     V.    National     Security      175  N.  Y.  Supp.  269. 

Co.,   189  N.  Y.  App.   Div.   38,   177  5  A  military  company  cannot  be 

N.   Y.   Supp.   838.  incorporated  in  New  York  except 
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churches,  etc.,  a  corporation  cannot  be  formed  solely  for  the 
purpose  of  imparting  religious  instruction  to  poor  children.^ 
The  West  Virginia  Constitution,  so  far  as  it  prohibits  the  in- 
corporation of  "any  church  or  religious  denomination"  does  not 
apply  to  a  society  or  other  organization  acting  as  an  auxiliary 
thereto,  such  as  a  home  missionary  society.'' 

The  act  of  taking  out  a  corporate  charter,  although  approved 
of  by  the  state,  cannot  be  made  use  of  for  purposes  of  fraud, 
but  in  such  ease  equity  will  protect  property  rights  of  others.^ 
As  against  creditors  of  the  grantor,  a  fraudulent  grantee,  such 
as  a  family  corporation  organized  by  a  bankrupt  when  insolvent, 
stands  in  the  grantor's  place,  and  has  no  right,  by  way  of  sub- 
rogation, superior  to  that  possessed  by  the  grantor."  Although 
there  was  fraud  in  the  agreement  for  forming  a  corporation,  the 
fact  that  a  corporation  was  organized  and  issued  its  notes  does 
not  prevent  a  court  from  adjudicating  rights  between  the  parties 
themselves  independently  of  the  corporation.^"  Whether  the 
organization  of  a  corporation  was  a  fraud  on  the  state  because 
for  a  different  purpose  than  that  stated  in  the  charter  cannot 
be  raised  collaterally  but  only  by  the  state  in  quo  warranto 
proceedings.^^ 

An  agreement  between  promoters  to  organize  a  corporation, 
acquire  certain  property,  and  finance  the  proposition,  under 
which  one  is  to  secure  the  property  and  the  others  finance  the 
proposition,  the  former  to  take  one-fifth  and  the  latter  four- 
fifths  of  the  stock,  is  not  unlawful  as  against  public  policy  al- 
though the  par  value  of  the  stock  was  to  be  about  four  times  the 
value  of  the  property.^^ 

Creditors  dealing  with  a  supposed  corporation  are  chargeable 
with  notice  that  the  law  prohibited  such  corporations. ^^ 

through  the  governor.    In  re  Long  9  In  re  Liller,  253  Fed.   845. 

Beach  Defense  Guards,  100  N.  Y.  10  Goodspeed   v.    Law,    260    Fed. 

Misc.  584,  166  N.  Y.  Supp.  459.  497. 

G  Society    of    Helpers    of    Holy  11  La    Salle    v.    Hamilton    Nat. 

Souls  V.  Law,  267  Mo.  667,  186  S.  Bank,  204  HI.  App.  518. 

"W.    718.  12  Queen   v.   Beneseh,   191   N.  Y. 

V  Stump  V.  Sturm,  254  Fed.  535,  App.  Div.  83,  ISO  N.  Y,  Supp.  856. 

rev'g  239  Fed.  749.  13  Davis  v.  Allison,  109  Tex.  440, 

8  General   Film    Co.    of   Missouri  211  S.  W.  980. 
V.  General  Film  Co.  of  Maine,  237 
Fed.   64. 
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§  115.  Attempt  to  incorporate  tinder  inapplicable  statute.  A 
corporation  cannot  be  organized  as  a  mutual  co-operative  so- 
ciety for  farming  and  trucking,  under  the  Alabama  statutes, 
where  the  powers  set  forth  in  the  charter  are  far  in  excess  of 
those  authorized  by  said  statute.^*     ' 

§  117.  Nxunber  of  purposes  for  which  corporations  may  be 
formed.  In  defining  the  purposes  for  which  a  corporation  may 
be  formed,  the  use  of  the  word  "or"  will  not  be  construed  as 
limiting  the  creation  of  a  corporation  to  a  single  one  of  the  class 
of  improvements  mentioned,  where  to  do  so  would  be  absurd.^* 
A  college  is  not  created  for  two  distinct  purposes,  i.  e.,  educa- 
tional and  religious,  merely  because  the  charter  provides  that 
it  shall  be  under  the  charge  of  a  certain  religious  denomina- 
tion.i^ 

A  corporation  cannot  be  organized  in  the  District  of  Columbia 
for  more  than  one  object,  and  where  its  certificate  expresses  no 
primary  object,  and  no  such  object  is  deducible  from  the  lan- 
guage used  in  the  certificate,  but  the  certificate  expresses  a 
large  number  of  objects,  the  charter  is  voidable.^'' 

§  118.  How  character  of  a  corporation  is  determined.    The 

nature  and  purpose  of  a  corporation  is  to  be  found  in  its 
charter,^*  and  the  articles  of  incorporation  determine  the  class 
to  which  a  corporation  belongs.^^    The  purpose  of  a  corporation, 

14  Baldwin  County  Producers'  for  those  purposes."  Liglitfoot  v. 
Corporation  v.  Frishkorn,  —  Ala.  Poindexter,  —  Tex.  Civ.  App.  — , 
App.  — ,  81  So.  862.  199  S.  W.  1153. 

15  Bush  V.  State,  187  Ind.  339,  17  American  Elementary  Elee. 
119  N.  E.  417.  Co.  V.  Normandy,  46  App.  Cas.  (D. 

ISLightfoot    V.    Poindexter,    —  C.)   329,  339. 

Tex.  Civ.  App.  — ,  199  S.  W.  1152.  18  Corbin     v.     American     Indus- 

"The  mere  fact  that  an  institu-  trial  Bank  &   Trust  Co.,  —  Conn, 

tion    of    learning,    operated    under  — ,  110  Atl.  459. 

a  charter  granted  by  the  state,  is  The   purpose   for   which    a   eom- 

controUed   and   operated  by   a   re-  pany  is  organized  must  be  aseer- 

ligious     denomination,     does     not  tained  by  reference   to   the   terms 

mean  that  it  is  organized  and  op-  of   its    charter.      Taylor-Critchfield 

erated  for  religious  purposes,  when  Co.   v.   Stuckart,   275  111.   129,   113 

the   charter  plainly  states  that  it  N.  E.   895. 

is   organized   for   educational   pur-  19  Taylor  -  Critchfield        flo.        V. 

poses,  and  the  faicts  show     *     *     *  Stuckart,   275   111.   129,   113   N.   B. 

that  it  is  conducted  and  operated  895;  Bentler  v.  Cincinnati,  C.  &  E. 
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as  being  within  certain  statutes,  is  to  be  determined  solely  from 
its  charter,*"  and  its  essential  nature  cannot  be  affected  by  state- 
ments in  its  by-laws.*i 

§  119.  Statement  of  objects  in  incorporation  paper.22 

§  120.  Corporations  for  manufacturing  or  mechanical  pur- 


poses. 


23 


§  124.  Corporations  for  benevolent,  charitable,  literary  or 
educational  purposes.** 

§  126.  Corporations  for  purposes  of  pecuniary  profit.*^ 

§  127.  Corporations  for  owning  or  dealing  in  real  estate.  In 
Illinois,  a  corporation  cannot  be  created  to  acquire  and  hold  a 
piece  of  real  estate  as  an  investment.*^  At  common  law  a  cor- 
poration may  engage  in  the  real  estate  brokerage  business  but 
it  is  otherwise  under  the  Illinois  statute  although  an  Illinois 
corporation  may  engage  in  buying  personal  property.*'' 

§130.  Corporations  for  the  practice  of  law  or  medicine.** 


E.  Co.,  180  Ky.  497,  L.  R.  A.  1918 
E  315,  203  S.  W.  199. 

20  Mollvaine  v.  Foreman,  292 
111.  224,  126  N.  E.  794. 

21  Canyon  Creek  Irrigation  Dist. 
V.  Martin,  52  Mont.  339,  159  Pae. 
418. 

22  See   §  195,  infra. 


23  See   §88,   supra. 

24  See  §  100,  supra. 
26  See    §  92,   supra. 

26  Mcllvaine  v.  Foreman,  292  111. 
224,  126  N.  E.   749. 

27Zelir  V.  Zehr,  203  IH.  App. 
584. 

28  See  §§820,  822,  infra. 
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CHAPTER  5 
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§  132.  Who  are  promoters. 

§  133.  Eights  and  liabilities  of  promoters  inter  se. 

§  134.  Eelation  of  promoters  to   corporation   and   stockholders. 

§  135.  Secret  profits — In  general. 

§  137.  —  Sale  by  promoter  to  corporation. 

§  138.  —  Qualification  of  general  rules  as  to  sales. 

§139.  — Joint  and  several  liability. 

§  140.  —  Actions  against  promoters — Nature  and  form  of  remedy. 

§  141. Defenses. 

§  142. Parties. 

§  143. Limitations  and  laches. 

§  145. Burden  of  proof. 

§  146. Character  and  measure  of  relief. 

§  147. Commission  from  third  person. 

§  150.  Liability  of  corporation  on  promoters '  contracts — In  general. 

§  152.  —  Adoption  or  ratification  of  contracts. 

§  153.  —  Power  to  adopt  or  ratify  ultra  vires  contracts. 

§  154.  —  Mode  of  adoption  or  ratification  in  general. 

§  156.  —  Implied  adoption  or  ratification. 

§  158.  Personal  liability  of  promoters  on  contracts  executed  by  them — In 

general. 
§  159.  —  Effect  of  adoption  or  ratification  of  contracts  by  corporation. 
§  161.  Notice  to  or  knowledge  by  promoters. 

§  164.  Liability   of    corporation   for    services   and   expenses    of   promoters. 
§  165.  Liability  of  promoters  on  failure  to  create  corporation. 
§  166.  Subscriptions  to   stock  procured  by  promoters '   fraud. 

§132.  Who  are  promoters.  "Promoter"  is  a  term,  not  of 
law  but  of  business,  summing  up  a  number  of  operations 
familiar  to  the  commercial  word,  generally  those  by  which  a  cor- 
poration is  brought  into  being.^  Before  incorporation,  persons 
with  whom  a  promoter  makes  a  contract  for  their  services  are 
also  promoters.* 

1  Gates    V.    Megargel,    266    Fed.  2  Van  Zandt  v.  St.  Louis  Whole- 

811,   816,   approving   Whaley,   etc.,      sale  Grocer  Co.,  196  Mo.  App.  640, 
Co.  V.  Green,  5  Q.  B.  Div.  109.  190  S.  W.  1050. 
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§  133.  Eights  and  liabilities  of  promoters  inter  se.^     An 

agreement  between  promoters  whereby  one  is  to  furnish  a  cer- 
tain sum  of  money,  where  broken,  creates  a  cause  of  action 
based  on  contract*  Contracts  of  promoters  are  enforceable  be- 
tween them  as  stockholders  after  incorporation.^  Thus,  agree- 
ments between  incorporators  before  incorporation  that  the  busi- 
ness is  not  to  be  disposed  of  except  with  the  consent  of  all  the 
parties,  although  never  adopted  by  the  corporation,  are  valid 
and  enforceable  between  the  parties.®  Promoters'  contract  be- 
tween themselves  whereby  they  agree  to  elect  themselves  aa 
directors  at  a  certain  salary  is  not  fraudulent,  so  as  to  vitiate 
the  company's  contract  of  employment  with  one  of  them,  where 
he  did  not  act  as  a  director  in  making  it.'' 

Where  a  corporation  is  formed  to  perpetrate  a  fraud,  the 
promoters  cannot  enforce  rights  as  against  each  other,  since 
courts  will  not  aid  either  party  to  an  illegal  contract.*  An 
attempt  to  incorporate  by  an  evasive  compliance  with  the 
statute  is  a  fraud  which  cannot  be  enforced  as  between  the 
parties.^ 

§  134.  Relation  of  promoters  to  corporation  and  stockholders.^" 

A  promoter  is  not  an  "agent"  of  the  proposed  corporation,^* 
although  there  is  no  question  but  that  a  promoter  stands  in  a 
fiduciary  relation  to  the  corporation  and  to  subscribers  to  stock 
therein.**    It  does  not  follow  that  "all  moneys  belonging  to  or 

3  For  note  on  ' '  Validity  and  en-  9  AUf atlier    v.    Sehlicher,    86    N. 

foreeability,    inter    se,    of    agree-  J.  Eq.  1,  97  Atl.  491. 

ments   between   promoters   of   cor-  10  Sale  of  stock  by  promoter  at 

porations,"   see   L.   E.   A.   1918   E  less     than     subscription     price     as 

833.  binding  on   corporation,  see   §  567, 

*.Higgins  V.  Applebaum,  186  N.  infra. 

T.  App.  Div.  682,  174  N.  T.  Supp.  Syndicate     agreement     between 

807.  promoters      and      subscribers      to 

5  Castorland  Milk  &  Cheese  Co.  bonds  of  a  corporation  to  be  or- 
V.  Shantz,  —  N.  T.  Misc.  — ,  179  ganized,  see  Jermyn  v.  Searing, 
N.  T.  Supp.  131.  225  N.  Y.  525,  122  N.  E.  706. 

6  Higgins  V.  Applebaum,  186  N.  H  Reynolds  v.  Title  Guaranty 
T.  App.  Div.  682,  174  N.  T.  Supp.  Trust  Co.,  196  Mo.  App.  21,  189  S. 
807.  W.    33;    Cator    v.    Commonwealth 

7  Puller  V.  Eoyal  Casualty  Co.,  Bonding  &  Casualty  Ins.  Co.,  — 
271  Mo.  369,  196  S.  W.  755.  Tex.  — ,  216  S.  W.  140.' 

8  Allf  ather  v.  Sehlicher,  86  N.  12  American  Forging  &  Socket 
J.  Eq.  1,  97  Atl.  491.  Co.   v.   Wiley,   206  Mich.   664,   173 
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procured  by  a  promoter,  which  may  happen  to  have  been  han- 
dled or  dealt  with  by  him  during  the  promotion  of  the  corpora- 
tion, are  impressed  with  a  trust  in  its  favor. ' '  ^'  Promoters 
have  no  power  to  dispose  of  notes  given  for  stock  subscriptions 
until  all  the  stock  has  been  subscribed  and  the  stockholders  have 
elected  officers.^*  Promoters  who  own  the  property  which  is 
to  be  transferred  to  the  corporation  in  exchange  for  corporate 
stock,  or  a  portion  of  it,  may  agree  among  themselves  as  to  the 
amount  of  stock  that  shall  be  issued  for  the  property  and  how 
it  shall  be  apportioned  among  them,  and  subsequent  stockholders 
cannot  complain.^^ 

If  a  contract  between  promoters  and  the  corporation  was  pro- 
cured by  fraud,  the  corporation  may  sue  the  promoter  for  dam- 
ages or  for  an  accounting  or  it  can  rescind  the  contract  and 
recover  back  the  consideration  paid  even  from  third  persons  to 
whom  it  was  paid,  where  they  received  it  with  notice  of  the 
fraud.    Such  a  contract  is  voidable  and  not  void.^^ 

In  Illinois,  money  subscribed  for  capital  stock  of  a  life  insur- 
ance company  cannot  be  expended  by  promoters  in  forming 
the  corporation.^'' 

Where  a  promoter  has  not  conveyed  land  to  the  corporation 
as  agreed  on,  a  stockholder  cannot  sue  him  directly  to  reeover- 
money  paid  for  stock,  but  the  action  should  be  brought  by  the 
corporation.^' 

§  135.  Secret  profits — In  general.  A  promoter  cannot  specu- 
late because  of  his  position  nor  derive  any  secret  advantage 
from  it.^'  Secret  profits  he  cannot  retain.^"  If  promoters  secure 

N.    W.     515;     EeynoMa    v.    Title  16Arney  v.  Brittain  &  Co.,  185 

Guaranty  Trust  Co.,  196  Mo.  App.  Iowa  1114,   171   N.  "W.   697. 

21,    189    S.    "W.    33;    Goodman    v.  IV  Lang   v.    Blocki,    286    111.    91, 

White,    174   N.    C.    399,    93    S.    E.  121  N.  E.  163. 

906;  Ennis  v.  New  World  Life  Ins.  18  Stewart  v.  King,   85   Ore.   14, 

Co.,  97  Wash.  122,  165  Pae.  1091.  166  Pae.   55. 

13  Reynolds    v.    Title    Guaranty  19  American    Porging    &    Socket 

Trust  Co.,  196  Mo.  App.  21,  189  S.  Co.  v.   Wiley.  206  Mich.   664,   173 

W.  33.  N.  W.  515. 

l4Pierik    v.     Mueller     201    111.  20  Gregg  v.   Megargel,   248   Ped. 

App.  108.  960;  North  American  Coal  &  Coke 

IB  Eoberson  v.  Draney,  —  Utah  Co.  v.  O  'Neal,-  82  W.  Va.  186,  95 

— ,   178   Pae.   35.  S.  E.  822.     See  also  Gates  v.  Me- 
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a  greater  number  of  shares  than  other  stockholders  in  a  new 
corporation  organized  to  consolidate  two  existing  corporations, 
the  promoters  must  return  the  excess  shares.^^  The  fact  that 
the  promoters  were  the  only  stockholders  at  the  time  securities 
were  issued  to  them  does  not  prevent  such  securities  being  con- 
sidered secret  profits  as  to  subsequent  purchasers  of  stock  with- 
out notice  of  the  fraud.^^" 

When  promoters  made  an  optional  subscription  to  stock  in 
the  name  of  a  trustee  but  with  no  intention  of  enforcing  it  if 
the  company  was  not  a  success,  but  it  was  held  out  to  the  public 
as  a  binding  subscription  so  as  to  be  a  fraud  on  future  sub- 
scribers who  would  subscribe  on  the  strength  of  the  optional 
subscription,  the  transaction  comes  within  the  principle  of  the 
"secret  profits"  rule  for  the  reason  that  the  object  was  to 
reap  a  profit  in  the  future  at  the  expense  of  the  other  stock- 
holders.^* 

§  137.  —  Sale  by  promoter  to  corporation.  The  secret  profit 
rule  is  frequently  applied  to  such  sales.^*  Promoters  are  liable 
for  secret  profits  where  they  purchase  property  for  the  pur- 
pose of  the  contemplated  corporation  and  then  sell  it  to  the 
company  at  an  advance  without  a  full  disclosure  of  the  facts.** 
A  promoter  who  transfers  property  to  a  corporation  on  a  false 
statement  that  he  paid  more  for  it  than  he  actually  paid,  is,  it 
seems,  liable  to  the  corporation  for  the  difference.*®  Dealings 
between  a  promoter  and  the  corporation  must  be  open  and  fair, 
and  if  he  obtains  a  secret  profit  in  turning  over  mining  leases 
for  stock  of  the  company,  the  stock  may  be  annulled.*''  Another 

gargel,   266  Fed.    811;    Munson   v.  23  Ennis  v.  New  World  Life  Ins. 

Pishburn,  —  Cal.  — ,  190  Pac.  808.  Co.,  97  Wash.  122,  165  Pae.  1091. 

For  illustration   of  sale   of  safe  21  North  American  Coal  &  Coke 

to  promoter  at  fictitious  price,  the  Co.  v.  O'Neal,  82  W.  Va.  186,  95 

promoter    to    pocket    the    balance,  S.  E.   822. 

which  was  held  not  a  sale  to  such  25  Victor    Oil    Co.    v.    Drum,    — 

promoter  for  resale  so  as  to  waive  Cal.  — ,  193  Pac.  243. 

a   clause   as   to   retention   of   title  26  See  Hope  Min.  Co.  v.  Burger, 

until  payment,  see  Hall  v.  Amer-  37  Cal.  App.  239,  174  Pac.  932. 

ican     Bankers'     Safety     Co.,     116  27 Frame    v.    Mahoney,   —   Ariz. 

Miss.  606,  77  So.  526.  — ,  187  Pac.  584,  citing  Fletcher's 

21  Lyons    v.    Webster,    197    Ala.  Cyc.   Corp.   §§134,   135. 
654,  73  So.  337. 

22Beal   V.    Smith,   —    Cal.    App. 
— ,  189  Pac.  341. 
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illustration:  a  promoter  bought  an  interest  in  a  furniture  con- 
cern for  $4,000  and  transferred  it  to  the  corporation  for  $12,200, 
of  which  $8,200  was  in  the  corporate  stock  subscribed  for  at  par. 
The  promoter  was  also  a  director  and  his  son  and  another  were 
the  other  directors  who  between  them  owned  all  the  capital 
stock.  The  trustee  in  bankruptcy  was  held  entitled  to  recover 
$8,200  on  the  subscription.*'  For  a  sale  by  promoters  to  the 
corporation  to  be  valid,  the  corporation  must  be  represented 
by  an  independent  and  impartial  board  of  directors.*^ 

§  138.  —  Qualification  of  general  rules  as  to  sales.  There  is 
no  fraud  where  persons  holding  an  option  to  buy  land,  which 
they  paid  $500  for,  formed  a  corporation  and  put  in  the  land 
as  worth  $3,000  more  than  the  $9,500  they  had  agreed  to  pay 
for  it,  since  the  option  was  of  some  value.'" 

§  139.  —  Joint  and  several  liability.  Promoters  are  jointly 
and  severally  liable  for  the  full  amount  of  secret  profits  where 
they  all  participated  in  the  fraudulent  scheme.'^ 

§  140.  —  Actions  against  promoters — ^Nature  and  form  of 
remedy.  A  suit  in  equity  may  be  maintained  by  a  corpora- 
tion against  a  promoter  to  recover  stock  or  other  property  re- 
ceived by  him  in  violation  of  his  fiduciary  duty.'*  The  remedy 
in  equity  is  not  precluded  by  the  existence  of  a  remedy  at  law, 
since  the  remedy  at  law  is  far  less  full  and  complete." 

§  141. Defenses.    It  is  no  defense  to  an  action  against 

promoters  for  secret  profits  in  selling  land  to  the  corporation 
that  the  land  was  worth  what  it  sold  for.'*  The  illegality  of 
the  organization  of  the  corporation  is  not  available  to  pro-^ 
motors  as  a  defense.'^ 

28  Goodman  v.  "White,  174  N.  C.  Co.  v.  Wiley,  206  Mich.  664,  173 
399,  93  S.  E.  906.  N.  W.  515. 

29  See  Victor  Oil  Co.  v.  Drum,  33  McNabb  v.  Tampa  &  St.  P. 
—  Cal.  — ,  193  Pac.  243.  Land  Co.,  —  Ma.  — ,  83  So.  90. 

30Masberg     v.      Granville,     201  34  Victor    Oil    Co.    v.    Drum,    — 

Ala.   5,   75   So.  154.  Cal.  — ,  193  Pae.  243. 

31  Victor  Oil  Co.  v.  Drum,  —  35  American  Forging  &  Socket 
Cal.  — ,  193  Pac.  243.        '  Co.   v.   Wiley,   206  Mich.   664,   173 

32  American    Forging    &    Socket  N.  W.  515. 
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§142. Parties. ^^     The  corporation  was  held  the  proper 

party  plaintiff  where  it  was  the  one  suffering  the  injury.''' 
Ordinarily  the  corporation  rather  than  the  stockholders  is  the 
proper  party  to  sue,'*  and  the  corporation  may  sue  although  the 
injury  was  to  the  individuals  constituting  the  stockholders  be- 
fore thfe  corporation  was  formed.'^ 

Where  a  promoter  has  in  his  possession  shares  of  stock  of 
the  corporation,  placed  in  his  possession  for  the  purpose  of 
benefitiag  the  corporation,  and  although  he  has  never  paid 
for  the  stock  he  denies  the  trust  relation  and  asserts  ownership 
of  the  stock,  the  corporation  is  so  interested  that  it  is  the 
proper  party  to  sue  him  in  equity,  and  the  promoter  cannot 
deny  the  legality  of  the  organization  of  the  corporation.*" 

§  143. Limitations  and  laches."  An  action  against  pro- 
moters, for  fraud,  to  recover  secret  profts,  must  be  brought 
within  the  statutory  period  after  discovery  of  the  fraud;  but 
it  is  only  where  the  party  defrauded  should  plainly  have  dis- 
covered the  fraud  except  for  his  own  inexcusable  inattention 
that  he  will  be  charged  with  a  discovery  in  advance  of  actual 
knowledge  on  his  part.*^ 

§  145. Burden  of  proof.  The  burden  of  showing  a  dis- 
closure of  the  facts  to  subscribers,  on  a  resale  by  promoters  to 
the  corporation  at  an  advance,  is  on  the  promoters.*' 

§  146. Character  and  measure  of  relief.    In  equity  that 

kind  of  relief  will  be  granted  which  is  best  adapted  to  the  sit- 
uation, at  the  time  it  is  applied  for.** 

36  Proper     parties,     see      North  41  Laches  held  not  a  bar  in  Me- 

Ameriean     Coal     &     Coke     Co.     v.  Nabb  v.  Tampa  &  St.  P.  Land  Co., 

O'Neal,  82  W.   Va.   IOC,   95   S.   E.  —  Fla.  — ,  83  So.  90. 

822.  Delay    of    nearly    a    year    after 

STJarvis  v.  Great  Bend  Oil  Co.,  discovery  of  fraud  held  not  laches 

—  Okla.  — ,  168  Pac.  450.  barring   action    against    promoters 

SSMasberg     v.     Granville,     201  for  secret  profits,  in  Victor  Oil  Co. 

Ala.  5,  75  So.  154.  v.  Drum,  —  Cal.  — ,  193  Pac.  243. 

39McNabb   v.    Tampa    &    St.   P.  42  Victor    Oil    Co.    v.    Drum,    — 

Land  Co.,  —  Fla.  — ,  83  So.  90.  Cal.  — ,  193  Pac.  243. 

40  American    Forging    &    Socket  43  Victor    Oil    Co.    v.    Drum,    — 

Co.   V.   Wiley,   206  Mich.   664,   173  Cal.  — ,  193  Pac.  243. 

N.  W.  515.  44  American    Forging    &    Socket 
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§  147. Commission   from   third   person.     A   promoter 

empowered  to  buy  a  certain  house  and  lot  for  a  hospital  at  the 
lowest  bid,  agreed  with  the  owner  that  the  owner  should  pay 
the  promoter  a  commission.  Of  course  the  corporation  was 
entitled  to  recover  the  secret  profit  under  the  general  rule  as 
to  secret  profits.*^ 

§150.  Liability  of  corporation  on  promoters'  contracts — In 
general.*®  A  promoter's  contract  cannot  be  enforced  against 
the  corporation  unless  and  until  adopted  by  it.*'  A  corpora- 
tion is  not  liable  on  a  contract  made  with  a  promoter  before 
its  organization  unless  ratified  by  the  corporation  after  its 
organization.**  This  rule  as  to  nonliability  of  a  corporation  on 
contracts  of  promoters  applies  to  services  of  attorneys  rendered 
before  incorporation.*®  A  contract  made  with  promoters  before 
a  Missouri  corporation  is  authorized  to  commence  business, 
under  which  it  is  to  purchase  real  estate  mortgages  after  it  is 
authorized  to  do  business,  is  not  binding  on  the  corporation.^" 

§152.  — Adoption  or  ratification  of  contracts.  Contracts 
of  promoters  may  be  ratified  or  adopted  by  the  corporation 
when  organized,^^  provided  the  contract  is  not  illegal,^^  so  as 

Co.  V.   Wiley,  206  Mich.   664,  173  48  New  Illinois  Athletic  Club  v. 

N.  W.  515.  Genslinger,  211  111.  App.  220. 

45  Waynesville  Hospital  v.  Sut-  49Erd  v.  Eapid  Transit  Co.,  206 
phen,  175  N.  C.  94,  94  S.  E.  663.  111.   App.   351. 

46  Liability  on  promoters '  con-  50  Missouri  Fidelity  &  Casualty 
tracts,  see  article  in  3  Cornell  L.  Co.  v.  Scott  &  Seott,  —  Okla.  — , 
Q.  292-298.  178   Pac.    122. 

47  International  Agricultural  61  Stone  v.  Walker,  201  Ala.  130, 
Corporation  v.  Carpenter,  190  N.  L.  R.  A.  1918  C  839,  77  So.  554; 
Y.  App.  Div.  359,  179  IST.  Y.  Supp.  Smith  v.  Hutchinson  Box  Board 
819;  Wentwoi-th  v.  Northern  Pro-  &  Paper  Co.,  101  Kan.  274,  166 
dueing  Co.,  172  N.  Y.  Supp.  342;  Pac.  484. 

Fuller  V.   Stout,  —  Okla.  — ,  166  Eule  in  Connecticut  stated  and 

Pac.  898;   Cator  v.  Commonwealth  discussed  in  United  German  Silver 

Bonding   &    Casualty   Ins.    Co.,   —  Co.  v.  Bronson,  92  Conn.  266,  102 

Tex.  — ,  216  S.  W.  140.  Atl.   647. 

A   corporation  is  not  bound  by  62  Missouri  Fidelity   &   Casualty 

the  promise  of  a  promoter  to  pay  Co.  v.  Scott  &  Scott,  — '  Okla.  — , 

for  services.     Speedograph   Corpo-  178  Pae.  122. 

ration  v.  Maier,  —  N.  J.  Eq.  — ,  An    adoption    by    a    corporation 

111   Atl.   325.  of    a    contract    made    by   its    pro- 
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to  make  the  corporation  liable  on  the  contract.^'  In  regard  to 
the  Massachusetts  rule  to  the  contrary,  it  has  been  said: 
"Massachusetts  holds  that  unless  the  elements  of  a  new  con- 
tract are  present  there  can  be  no  recovery.  *  *  *  Logically 
followed  this  would  appear  to  eliminate  the  implied  adoption 
which  is  in  reality  an  application  of  the  doctrine  of  estoppel. ' '  ^* 
H(5wever,  a  company  still  in  process  of  organization  has  no 
power,  it  seems,  to  assume  a  debt  contracted  by  the  pro- 
moters.^^ 

Adoption  better  expresses  what  takes  place,  since  ratification 
presupposes  a  principal  existing  at  the  time  of  the  agent's 
action.^^ 

"The  law  has  placed  certain  safeguards  about  the  adoption 
of  the  contract  of  the  promoter  in  behalf  of  a  corporation  sub- 
sequently incorporated.  It  must  be  made  within  its  corporate 
powers,  for  its  benefit,  be  reasonable,  and  good  faith  must  have 
surrounded  its  making  and  its  adoption. ' '  ^"^ 

A  corporation  may,  in  good  faith,  ratify  or  adopt  agreements 
made  or  acts  performed  by  the  coirporators  respecting  organiza- 
tion expense,  appearing  to  be  reasonable  and  proper,  when  to 
do  so  in  no  way  impairs  either  the  capital  or  any  surplus  pro- 
vided for  by  the  charter. ^^ 

Although  attorney's  services  before  incorporation  were  ren- 
dered in  Missouri  where  the  rule  is  that  the  corporation  is  liable 
for  their  reasonable  value  where  impliedly  accepted  after  incor- 
poration, the  law  of  Illinois  governs  the  liability  of  an  Illinois 

moters     to    pay     for     services     in  Wilson   v.  Mears,   105   Wash.   296, 

shares  of  stock  is  not  invalidated  177  Pac.  815. 

because  the  par  value  of  the  stock  84  "United   German   Silver   Co.   v. 

is   greatly  in  excess   of  the   value  Brouson,    92    Conn.    266,    102    Atl. 

Off   the   services.     Morgan   v.   Bon  647. 

Bou  Co.,  222  N.  Y.  22,  118  N.  E.  BSEeynolds     v.    Union     Station 

203,    rev'g   165    N.    T.   App.    Div.  Bank   of  St.  Louis,  198  Mo.  App. 

89,  150  N.  Y.   Supp.  668.  323,  200  S.  W.  711. 

63  Castorland  Milk  &  Cheese  Co.  66  United   German   Silver   Co.   v. 

V.  Shantz,  —  N.  Y.  Misc.  — ,  179  Bronson,    92    Conn.    266,    102    Atl. 

N.     Y.     Supp.     131;     Wallace     v.  647. 

Eclipse    Pocahontas    Coal    Co.,    83  67  United   German   Silver   Co.   v. 

W.  Va.  321,  98  S.  E.  293;  McCul-  Bronson,    92    Conn.    266,    102    Atl. 

lough  V.  Clark,  81  W.  Va.  743,  95  647. 

S.   E.   787.  58Eoyal  Casualty  Co.  v.  Puller, 

Construction  of  particular  con-  194  Mo.  App.  588,  186  S.  W.  1099. 
tract  adopted  hy  corporation,  see 
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corporation  where'  any  implied  acceptance  must  have  occurred 
in  Illinois.^^ 

Adoption  by  the  corporation  of  contracts  of  promoters  car-' 
ries  with  it  the  obligations  and  burdens  imposed  by  the  con- 
tract.6« 

If  stock  is  to  be  delivered  in  pursuance  of  a  promoter's  con- 
tract with  a  third  person,  adopted  by  the  corporation,  for  a 
transfer  of  property  to  the  corporation,  the  contract  may  be 
specifically  enforced  against  the  corporation.^^ 

§  153.  —  Power  to  adopt  or  ratify  ultra  vires  contracts.^'' 

§  154.  —  Mode  of  adoption  or  ratification  in  general.    The 

ratification  of  acts  of  promoters  need  not  be  in  writing,  since 
it  is  an  original  undertaking  not  within  the  statute  of  frauds.®^ 
A  resolution  passed  at  a  stockholders'  meeting  merely  com- 
mending and  approving  generally  all  the  acts  of  the  promoters 
does  not  amount  to  a  ratification  of  a  contract  made  by  the 
promoters.^* 

§  156.  —  Implied  adoption  or  ratification.  The  adoption  or 
ratification  of  acts  of  promoters  may  be  implied  instead  of  ex- 
press, as  by  acceptance  of  benefits,^*  with  full  knowledge  of  the 

59  Erd  V.  Eapid  Transit  Co.,  206  66  Stone  v.  Walker,  201  Ala.  130, 
111.  App.  351.  L.  E.  A.  1918  C  839,  77  So.  554. 

60  City  of  Belfast  v.  Belfast  If  a  corporation,  -when  formed, 
Water  Co.,  115  Me.  234,  L.  E.  A.  accepts  the  benefits  of  previous 
1917  B  908,  98  Atl.  738.  contracts  made  in  its  name  or  for 

61  Wallace  v.  Eclipse  Pocahon-  its  benefit,  it  is  liable  thereon, 
tas  Coal  Co.,  83  W.  Va.  321,  98  S.  Plains  Iron  Works  Co.  v.  Hag- 
E.   293.  gott,  —  Colo.  — ,  188  Pac.  735. 

62  For  a  general  review  of  the  Employment  of  servants  by  a 
law  on  this  subject,  as  decided  by  promoter  is  ratified  by  permitting 
the  Connecticut  courts,  see  United  them  to  remain  in  their  position 
German  Silver  Co.  v.  Bronson,  92  after  incorporation  of  the  com- 
Conn.  266,  102  Atl.   647.  pany    and    the    acceptance    of   the 

63Hart:Toole    Furniture    Co.    v.  services.     Outing  Kumfy-Kab   Ca 

Shahan,  —  Tex.  Civ.  App.  — ,  220  v.  Ivey,  —  Ind.  App.  — ,  125  N. 

S.   W.   181,  citing  Fletcher's   Cye.  E.   234. 
Corp.   §  154.  Promoters '   contracts,   evidenced 

64  Missouri  Fidelity   &   Casualty  by  an  agreement  to  merge  various 

Co.  v.  Scott  &  Scott,  —  Okla.  — ,  firms,  are  binding  on  the  corpora- 

178  Pac.  122.  tion  on  its  acceptance  of  the  bene- 
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faets,^^  or  payments  on  the  contract.^''  Adoption  may  consist  of 
the  fact  that  the  directors  (the  same  persons  who  made  the  con- 
tract in  the  first  place)  recognize  the  contract  and  accept  the 
services  rendered  thereunder  for  a  number  of  years.^*  After  a 
water  company  has  acted  for  30  years  under  the  provisions  of  a 
promoters'  contract,  it  cannot  claim  that^  it  never  adopted  the 
contract.^® 

Where  the  organizers  of  a  corporation  become  its  stock- 
holders, and  they,  after  the  creation  of  the  corporation,  as  its 
officers,  accepted  the  benefit  of  services  contracted  for  by  them 
as  promoters,  there  is  an  adoption  of  the  contract  by  the  cor- 
poration.'" 

§  158.  Personal  liability  of  promoters  on  contracts  executed 
by  them — In  general.''^  Where  a  contract  with  promoters  is 
made  solely  on  behalf  of,  and  the  credit  extended  solely  to, 
the  corporation  then  in  process  of  formation,  and  which  shortly 
thereafter  secures  its  charter,  the  promoters  are  not  personally 
liable  on  the  contract.''*  Incorporators  who  purchased  prop- 
erty for  the  corporation  a  few  days  before  the  completion  of 
incorporation, — the  seller  understanding  that  the  purchase  was 
by  the  corporation, — are  not  personally  liable  because  of  a 
slight  misnomer  in  signing  the  corporate  name  to  notes,  etc., 

fits  thereof.     Nannizzi  v.   Caprile,  Leasing  Co.  v.   Campbell,  62  Colo. 

—  Cal.  App.  — ,  185  Pac.  673.  410,  163  Pac.  968. 

The    benefit    a    corporation    re-  69  City     of    Belfast     v.     Belfast 

eeived    from    services    rendered   is  Water  Co.,  115  Me.  234,  L.  E.  A. 

sufficient  consideration   to   support  1917  B  908,  98  Atl.  738. 

an     adoption     of     the     promoter's  70 Morgan   v.   Bon  Bon   Co.,   222 

contract,  for  such  services.     Hart-  N.  Y.  22,  118  N.  E.  205,  rev'g  165 

Toole  Furniture  Co.  v.  Shahan,  —  N.    Y.    App.    Div.    89,    150    N.    Y. 

Tex.  Civ.  App.  — ,  220  S.  W.  181,  Supp.   668. 

citing  Fletcher's  Cyc.  Corp.  p.  338.  71  Construction     if    lease    under 

66  Fairbanks,  Morse  &  Co.  v.  which  personal  liability  of  pro- 
Merchants'  &  Consumers'  Market  maters  was  to  end  when  a  certain 
House  Ass'n,  199  Mo.  App.  317,  sum  in  cash  was  paid  into  the 
202  S.  "W.  596;  Moriarity  v.  Meyer,  treasury  of  the  corporation,  as  to 
21  N.  M.  521,  L.  E.  A.  1916  E  whether  payment  in  property  was 
1165,  157  Pac.  652.  payment  in  cash,  oee  Ivy  v.  Bins- 

67  Galdieri  &  Co.  v.  Arthur  wanger  &  Co.,  141  Tenn.  568,  214 
Waist  Co.,  98  N.  Y.  Misc.  612,  163  S.  W.  74. 

N.  Y.  Supp.  154.  72  Carle  v.  Corhan,  —  Va.  — ,  103 

68  Expansion     Gold     Mining     &       S.   E.   699. 
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for  the  price.'"  If  promoters  agree  that  the  corporation  shall 
do  a  certain  thing  -Which  they  can  compel  it  to  do  because  they 
control  it,  the  corporation  is  not  bound  by  their  agreement  but 
they  bind  themselves  individually  unless  it  is  expressly  agreed 
that  the  other  party  is  looking  to  the  corporation  and  not  to 
the  promoters.''*  Incorporators  are  not  liable  individually 
merely  because  the  corporation  has  not  assets  sufScient  to  satisfy 
a  claim.''* 

If  the  promoters  agree  to  save  a  subscriber  to  stock  from  loss 
on  the  investment,  he  may  sue  them  for  the  amounts  advanced 
with  interest  where  the  stock  becomes  worthless.''® 

§  159.  —  Effect  of  adoption  or  ratification  of  contracts  by 
corporation.  There  is  a  novation  where  it  is  so  agreed  by  all  the 
parties.''"' 

§  161.  Notice  to  or  knowledge  by  promoters.  Notice  to  the 
promoters  is  notice  to  the  corporation  in  some  cases.  Thus 
notice  to  them  of  the  provisions  of  a  contract  made  for  and  on 
behalf  of  the  corporation  is  notice  to  the  corporation  accepting 
the  benefits  thereof.''^ 

§  164.  Liability  of  corporation  for  services  and  expenses  of 
promoters.''^  The  law  relating  to  compensation  of  promoters 
is  laid  dowii  as  follows  by  the  Connecticut  Court  of  Errors : 
"Unless  the  charter  or  statute  law  otherwise  provides,  and  the 
corporation  does  not,  subsequent  to  the  incorporation,  obligate 

73  Carle  v.  Corhan,  —  Va.  — ,  '7  Burress  v.  Montgomery,  23 
103  S.  E.  699.  Ga.  App.  590,  99  S.  E.  143. 

74  Morse  v.  Tillotson  &  Wolcott  78  Wallace  v.  Eclipse  Pocahontas 
Co.,  253  Eed.  340,  1  A.  L.  E.  1485.  Coal  Co.,  83  W.  Va.  321,  98  S.  B. 

75  J.   W.   Williams   Co.  v.   Leong  293. 

Sue  Ah  Quin,  —  Cal.  App.  — ,  186  79  That    embryo    insurance    com- 

Pac.  401.  pany  has  no  power  to  pay  commis- 

76  Vinton  v.  Pratt,  228  Mass.  sions  for  selling  stock,  in  Missouri, 
468,  L.  E.  A.  1918  D  343,  117  N.  see  Eeynolds  v.  Whittemore,  — 
E.  919.  Mo.  — ,  190  S.  W.  594. 

Contract  of  promoter  to   indem-  Construction    of   contract    as    to 

nify   against   loss   a   subscriber   to  commissions  for  sale  of  stack,  see 

stock  who  gave  a  note  is  a  valid  Kingsbury     v.     Eiverton- Wyoming 

and  enforceable  one.     Anderson  v.  Eefining  Co.,  —  Colo.  — ,  192  Pac. 

First  Nat.  Bank,  —  Tex.  Civ.  App.  503. 
— ,  191  S.  W.  836. 
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itself  to  pay,  it  is  under  no  obligation  to  pay  for  the  services  or 
expenses  incurred  in  promoting  its  incorporation.  *  *  * 
Where,  as  in  this  case,  there  is  no  contract,  but  simply  service 
performed  and  expenses  ineuiTcd  in  the  incorporation,  before 
the  corporation  should  be  charged  with  their  adoption,  they 
should  be  found  to  be  of  corporate  benefit,  reasonable  in  amount, 
and  incurred  under  circumstances  which  show  that  they  were 
not  in  fact,  nor  intended  to  be,  mere  gratuities.  The  corpora- 
tion has  no  choice  in  determining  upon  the  acceptance  of  these, 
hence  it  cannot  be  held  by  retaining  the  benefits  to  have  es- 
topped itself  from  denying  its  adoption  of  them  and  its  liability 
to  pay  for  them.  The  acts  and  conduct  from  which  the  adop- 
tion by  a  corporation  can  be  inferred  are  those  only  which  it 
may  voluntarily  accept  or  reject."*"  Generally  a  corporation 
is  not  liable  for  services  of  promoters,  and  the  mere  fact  of 
incorporating  and  proceeding  as  a  corporate  body  does  not 
show  an  acceptance  of  the  benefits  of  their  services  in  obtaining 
subscriptions  to  stock. *^ 

A  contract  for  compensation  for  procuring  stock  subscrip- 
tions is  not  invalid,  under  the  Texas  statute,  where  the  compen- 
sation is  not  to  be  paid  from  the  amounts  received  from 
subscribers.*^  Money  subscribed  for  capital  stock  of  an  insur- 
ance company  cannot,  in  Illinois,  be  expended  in  payment  of 
promotion  expenses.**  An  agreement  to  pay  a  promoter  money 
and  stock  for  procuring  persons  to  organize  a  corporation  to 
take  over  property  cannot  be  specifically  enforced  where  there 
is  a  want  of  consideration.** 

A  corporation  may,  where  there  is  no  statute  to  the  contrary, 
issue  stock  in  payment  of  the  services  of  promoters.*^    "Where 

80  United  German  Silver  Co.  v.  fer  &  Auto  Co.,  —  Tex.  Civ.  App. 
Bronson,    92    Conn.    266,    102    Atl.      — ,  220  S.  "W.  300. 

647.  83  Lang    v.    Bloeki,    286    111.    91, 

Eatifieation  by  stockholders  and  121  N.  E.  163. 

others    ai   payment    of    promotion  84  Plains     Iron     Works     Co.     v. 

expenses,  see  Liggett  v.   Eoanoke  Haggott,  —  Colo.  — ,  188  Pac.  735. 

Water  Co.,  —  Va.  — ,  101  S.  E.  55.  85  United   German   Silver   Co.  v. 

81  Yan  Zandt  v.  St.  Louis  Whole-  Bronson,  92  Conn.  266,  102  Atl. 
sale  Grocer  Co.,  196  Mo.  App.  640,  647. 

190    S.    W.    1050,    reviewing    the  If  a  corporation  votes  to  deliver 

question  of  liability  at  length.  a    certain    amount    of   stock    to    a 

82  Thannish    v.    Brewton    Trans-      promoter  for  his  services,  another 
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a  corporation  sues  promoters  to  recover  the  par  value  of  stock 
issued  to  'them  for  their  services,  it  thereby  recognizes  the 
issuance  of  such  stock  and  waives  the  objection  that  the  stock 
could  not  be  issued  except  for  cash.^®  If  a  promoter  is  promised 
shares  of  stock  in  case  the  corporation  was  organized,  he  can- 
not recover  the  value  thereof  where  the  corporation  was  never 
organized,  unless  the  failure  to  organize  was  due  to  the  acts  of 
the  persons  making  the  promise.*''  If  a  promoter  is  to  receive 
for  his  services  shares  of  stock,  but  the  number  of  shares  is 
not  specified,  and  the  parties  cannot  agree  as  to  the  amount 
of  stock  to  be  paid  him,  he  may  recover  in  money  the  reason- 
able value  of  his  services.** 

A  promoter  may  be  paid  any  amount  the  parties  in  interest 
agree  upon.*^  He  may  be  allowed  commissions  on  his  own  sub- 
scription to  stock  as  well  as  on  subscriptions  of  third  persons.®" 

A  promoter  who  betrays  his  trust  and  diverts  funds  received 
for  the  proposed  corporation  forfeits  his  right  to  compensation 
for  services.®^ 

A  contract  to  organize  a  company,  in  consideration  of  stock, 
means  an  incorporated  company.'^ 

In  settling  his  account  for  expenditures,  a  promoter  cannot 
represent  both  himself  and  the  corporation.®* 

§165.  Liability  of  promoters  on  failure  to  create  corpora- 
tion.®* Promoters  or  incorporators  who  receive  payments  of 
subscriptions  to  stock  of  a  proposed  corporation  are  personally 
liable  for  the  return  of  the  money  paid,  in  case  of  failure  to 

stockholder        cannot        complain.  91Venie  v.  Harriet  State  Bank, 

Decke    v.    Baker,    201    Mich.    608,  —  Minn.  — ,  178  N.  W.  170. 

167  N.  W.  908.  92  Kennedy  v.  Burns,  —  W.  Va. 

86  United   German   Silver   Co.   v.  — ,  101  S.  E.  156. 

Bronson,    92    Conn.    266,    102    Atl.  93  Lake   Harriet   State   Bank   of 

647.  Minneapolis   v.   Venie,    138   Minn. 

87  Gray  v.  Bullen,  50  Utah  270,      339,  165  N.  W.  225. 

167  Pae.  683.  94  Measure  of  damages  for  fail- 

88  Winch  v.  Warner,  —  N.  T.  ure  to  form  corporation  in  which 
App.  Div.  — ,  174  N.  Y.  Supp>  819.  plaintifE  was  to  receive  a  certain 

89  Decke  v.  Baker,  201  Mich.  amount  of  stock  for  a  cash  pay-; 
608,    167    N.    W.    908.  ment  and  devote .  his  time  to  the 

90Eoyal.  Casualty  Co.  v.  Puller,  business,  see  Brown  v.  Owingsj  112 
194  Mo.  App.  588,  186  S.  W.  1099.      S.  C.  499,  101  S.  E.  38. 
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perfect  the  corporation.®^  If  money  is  paid  promoters  for  stock, 
and  the  attempt  to  form  the  corporation  is  abandoned,  the 
subscribers  to  stock  may  sue  the  promoter  for  money  had  and 
received.®^  If  the  agreement  of  subscription  to  stock  provides 
that  five  dollars  a  share  shall  be  used  partly  for  organization 
purposes,  and  the  project  of  incorporation  fails,  the  promoters 
are  personally  liable  to  subscribers  for  any  sums  used  for  organ- 
ization expenses  in  excess  of  the  five  dollars  a  share.®' 

§166.  Subscriptions  to  stock  procured  by  promoters'  fraud. 

The  rule  as  to  fraud  applies  to  misrepresentations  by  a  pro- 
moter where  the  contract  has  been  adopted  by  the  corporation.'* 
A  promoter  who  knowingly  issues  or  sanctions  the  circulation 
of  a  false  prospectus  containing  untrue  statements  of  material 
facts  inducing  a  purchase  of  stock  in  the  corporation  is  liable 
to  a  purchaser  injured  thereby,  whether  or  not  the  promoter 
knew  of  the  falsity  of  the  statements.®''  An  incorporator  who 
signs  the  articles  of  incorporation  is  liable  to  a  creditor  who 
relies  on  false  statements  in  such  articles  as  to  the  value  of 
property  taken  in  payment  for  capital  stock  and  as  to  the 
amount  of  stock  paid  up,  after  the  corporation  is  insolvent.^ 
If  the  corporation  ratifies  the  subscription,  it  ratifies  the  fraudu- 
lent representations  of  the  promoter  in  obtaining  the  subscrip- 
tion.2 

The  Michigan  statute  requiring  representations  as  to  certain 
facts  to  be  in  writing,  to  be  actionable,  where  false  or  fraudulent, 
applies  to  representations  by  incorporators  as  to  the  credit  of 
the  corporation.' 

96  Greiger    v.     Salzer,     63     Colo.  signed    them,    for    damages.      Ver 

167,   165  Pae.   240.  Wys  v.  Vander  Mey,  206  Mieh.  499, 

96  Lang -V.    Blocki,    286    111.    91,  173  N.  W.  504. 

121  N.  E.  163.  99Bystrom  v.  Villard,  175  N.  Y. 

97Eaatburu    v.     Grove,     68     Pa.  App.    Div.    433,    162    N.    T.    Supp. 

Super.  Ct.  363.  100. 

98  Gator  v.  Commonwealth  Bond-  1  Ver  Wys  v.  Vander   Mey,   206 

ing  &  Casualty  Ins.  Co.,  —  Tex.  — ,  Mich.  499,  173  N.  W.   504. 

216   S.   W.   140.  2Cator  v.   Commonwealth  Bond- 
After    bankruptcy    of    the    com-  ing   &    Casualty  Ins.   Co.,   —  Tex. 

pany  a  person  who 'had  extended  — ,  216  S.  W.  140. 

credit  on  the  faith  of  untrue  state-  3  Ver   Wys   v.   Vander   Mey.,   206 

mentg  in  the  articles  of  incorpora-  Mich.  499,  173  N.  W.  504. 

tion,  may  sue  an  incorporator  who 
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CHAPTER  6 

Power  to  Create  Corporations 

§  168.  Power  of  state  legislature — In  general. 
§  171.  —  Form  of  incorporating  acts. 
§  175.  Power  of  Congress — In  general. 

§  168.  Power  of  state  legislature — In  general.  The  legis- 
lature has  power  to  create,  or  to  provide  for  creating^  corpora- 
tions to  execute  trusts,  manage  trust  funds,  and  act  as  executors 
or  administrators.^  The  legislature  may  "prescribe  the  con- 
ditions under  which  corporations  may  be  organized  herein,  and 
may  determine  the  territorial  limits  of  their  business  opera- 
tions. "  ^  A  corporation  cannot  complain  of  a  statute  in  exist- 
ence at  the  time  of  incorporation  and  the  acceptance  of  which 
was  made  a  condition  of  incorporation.* 

§  171.  — Ponn  of  incorporating  acts.  A  statute  entitled  "An 
act  to  define  co-operative  associations  and  to  authorize  their 
incorporation"  sufficiently  expresses  its  subject  in  its  title  al- 
though it  provides  that  restrictions  on  transfers  of  stock  may 
be  made  by  by-law.* 

§  175.  Power  of  Congress^In  general.^ 

1  Attorney  General  ex  rel.  Union  3  International  &  G.  N".  Ey.  Co 
Trust  Co.  V.  First  Nat.  Bank  of  v.  Anderson  County,  246  U.  S.  424, 
Bay  City,  192  Mich.  640,  159  N.  62  L.'  Ed.  807,  afE'g  —  Tex.  — 
W.  335.  174  S.  W.  305. 

2  Lukens  v.  International  Life  4  Chaffee  v.  Farmers  Co-Op.  Ele 
Ins.  Co.,  269  Mo.  574,'  191  S.  W.  vator  Co.,  39  N.  D.  585,  168  N.  W. 
418.  616. 

No  one  has  any  vested  right  in  5  Article    on    federnl    incorpora- 

the  privilege  of  organizing  a  cor-  tion,  see  17  Mich.  L.  ^      .  238-260 

poratlon,  and  hence  the  legislature  Article  on  nature  and  extent  of 

may  impose  such   conditions   as  it  power    to    create    federal    corpora 

deems    expedient    before    allowing  tions,  see  8  Georgetown  L.  J.  23-31 

it  to  commence  business.     Vale  v.  Legal     possibilities     of     federal 

Messenger,   184   Iowa   553,   168   N.  railroad   incorporation,   see   article 

"W.  281.  in  26  Tale  L.  J.  207-223. 
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CHAPTER  7 
Creation  Undek  General  Laws 

1.    MATTERS    TO   BE    CONSIDERED   BEFORE    INCORPORATING 

§  180.  In  general. 

II.  STATUTORY  REQUIREMENTS  IN  GENERAL 

§  181.  Preliminary  considerations. 
§  182.  Conditions  precedent. 
§  186.  Conditions  subsequent. 
§  189.  Surplusage. 

III.    INCORPORATION   PAPERS 

§  192.     In  general. 

§  193.  Contents — In  general. 

§  195.  —  Purpose  of  creation  and  nature  of  business. 

§  198.  —  Limitations  on  amount  of  indebtedness. 

§  202.  —  Statements   as  to   officers  and  agents. 

§  203.  —  Subscriptions   to   stock   and   payment   therefor. 

§  204.  —  Manner  of  carrying  on  business. 

§  207.  —  Additional  provisions  not  required  by  statute. 

§  208.  Signatures. 

§  210.  Acknowledgment   and   verification. 

§211.  Publication. 

§  212.  Powers  and  duties  of  officer  or  court. 

§  213.  Issuance  of  certificate  by  officer  or  court. 

§  215.  Piling  and  recording — General  rules. 

IV.    PEES 

§  225.  Necessity  for  paj'ment  and  amount. 

V.    CHARTER 

§  226.  What  constitutes. 

I.    MATTERS  TO  BE  CONSIDERED  BEFORE  INCORPORATING 

§  180.  In  general.    If  tlie  statute  provides  a  particular  method 
for  incorporating  certain  societies,  they  cannot  be  incorporated 
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Ch.  7]  Ceeation  Ustdeb  General  Laws  [§  182 

under  the  general  corporation  aet.^  A  charter  granted  under 
the  general  law  is,  in  all  respects,  the  equivalent  of  a  charter 
created  by  special  act  of  the  legislature.^ 

II.    STATUTORY  REQUIREMENTS  IN  GENERAL 

§  181.  Preliminary  considerations.'  The  right  to  incorporate 
depends  wholly  on  legislation.  Hence  if  the  statute  authorizing 
incorporation  is  unconstitutional  there  is  no  right  to  incorpo- 
rate.* If  a  company  attempts  to  incorporate  under  a  statute 
relating  only  to  a  certain  class  of  corporations,  but  the  powers 
conferred  by  the  articles  were  broader  than  the  statute  author- 
ized, the  corporation,  in  a  proper  case,  is  to  be  deemed  one  in- 
corporated under  the  general  statutes.* 

§  182.  Conditions  precedent.^  Issuance  of  certificates  of 
stock  is  not  necessary  to  the  creation  of  a  corporation.''  Prior 
to  obtaining  a  license  to  do  an  insurance  business,  an  insurance 
company  has  no  authority  to  transact  any  business  and  all  per- 
sons dealing  with  it  are  bound  to  take  notice  of  its  limited 
powers.* 

Charters  to  banks  are  often  made  dependent  upon  the  con- 
sent of  a  state  superintendent  of  banks  or  some  banking  board.® 

1  In  Pennsylvania,  societies  op-  handle  Packing  Co.,  —  Tex.  — , 
erating  on  the  supreme  and  subor-      213   S.  "W.  250. 

dinate   lodge   plan   must  be   incor-  In  Ohio,  the  mere  filing  of  the 

porated    under    the    1893    statute  articles   of  incorporation  does  not 

and  cannot  be  incorporated  under  create    a    corporation.        Parkside 

the  general  incorporation  act.    Ap-  Cemetery   Ass'n    v.    Cleveland,    B. 

plication     of    Pennsylvania    State  &   G.   Lake   Traction   Co.,   93   Ohio 

Camp,   P.    0.    of   A.,   261   Pa.   184,  St.    161,    Ann.    Cas.    1918    C   1051, 

104  Atl.  590.  112  N.  E.  596. 

2  In  re  Hanson 's  Estate,  38  S.  In  Missouri  a  corporation  cre- 
D.  1,  159  N.   W.  399.  ated  under  general  laws  comes  into 

3  Statutory  requirements  in  existence  when  the  certificate  of 
South  Carolina,  see  Meyer  v.  Brun-  incorporation  is  issued.  Williams 
son,  104  S.  C.  84,  88  S.  E.  359.  v.  Everett,  —  Mo.  —    200   S.   W. 

4  Eiddle      v.      Commissioner     of  1045. 

Banking  &  Insurance,  —  N.  J.  L.  7  J.    W.    Williams   Co.   v.   Leong 

— ,   100  Atl.   692.  Sue  Ah  Quin,  —  Cal.  App.  — ,  186 

5  Baldwin      County      Producers'  Pac.  401,  and  see  §§5,  12,  supra. 
Corporation  v.  Frishkorn,  —  Ala.  8  Eeynolds      v.      Union      Station 
App.   — ,   81    So.   862.  Bank   of  St.  Louis,  198   Mo.  App. 

6  Conditions  precedent  in  Texas,  323,  200  S.  W.  711. 

see  dicta  in  Stringf ellow  v.  Pan-  9  Mulkey  v.  Bennett,  95  Ore.  70, 
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§  186.  Conditions  subsequent.  Failure  to  complete  its  road 
within  the  specified  time  does  not  deprive  a  railroad  company 
of  the  title  to  land  purchased.^"  Whether  a  corporation  has 
violated  a  statutory  provision  that  it  must  "proceed  to  busi- 
ness" within  two  years  after  the  date  of  its  license  cannot  be 
raised  collaterally  but  only  by  the  state  in  quo  warranto  pro- 
ceedings.^^ 

A  railroad  company  whose  charter  expressly  or  impliedly 
requires  it  to  build  and  operate  its  whole  line,  may  be  required 
to  do  so;  but  if  the  charter  merely  authorizes  without  requir- 
ing construction  and  operation  of  the  road,  the  company  cannot 
be  compelled  to  complete  its  road  to  the  point  designated  as  the 
terminus  of  the  road.^^ 

§189.  Surplusage." 

III.    INCOEPOBATION   PAPERS 

§  192.  In  general.  In  ease  a  certificate  of  incorporation,  by 
mistake  of  the  attorney  preparing  it,  fails  to  limit  the  right  to 
vote  to  common  stockholders,  the  courts  may  reform  such  ar- 
ticles to  correspond  with  the  intention  of  the  parties.^* 

§  193.     Contents — In  general.^* 

§  195.  —  Purpose  of  creation  and  nature  of  business.^®    The 

186  Pac.  1115,  and  see  §  212,  infra.  14  Millspaugh     v.     Cassedy,     191 

In    some    states,    by    statute,    a  N.    ¥.   App.   Div.    221,   181   N.    Y. 

bank    cannot    commence    business  Supp.  276. 

until    a    certificate   is    granted   by  15  Contents   of   certificate   of  iu- 

the  state  superintendent  of  bank-  corporation    of    religious    societies 

in^.     "Vale  v.  Messenger,  184  Iowa  as   provided   for   by   Pennsylvania 

553,   168   N.   W.   281,   where  scope  statutes,  see  Application  for  Char- 

of     discretion     of     superintendent  ter   of   St.   Bartholomew's   Protes- 

stated.  tant    Episcopal    Church,    260    Pa.' 

10  Gulf   Lines   Connecting  E.   E.  284,   103  Atl.   826. 

of    Illinois  V.    Golconda    Northern  Statutory  ,form    of    application 

Ey.,  290  111.  384,  125  N.  E.  357.  for    a    charter    for    a   water    coni- 

11  La  Salle  v.  Hamilton  National  pany,  presented  to   public   service 
Bank,  204  111.  App.  518.  commission,        see       Pennsylvania 

12Eentler  v.  Cincinnati,  C.  &  E.  Power  Co.  v.  Public  Service  Com- 

E.  Co.,  180  Ky.  497,  L.  E.  A.  1918  mission,   66   Pa.   Super.   Ct.   448. 
E  315,  203  S.  W.  199.  le  See  also  vol.  1,  §  119. 

13  See   §  207,  infra.  Sufficiency  of  statement  of  pur- 
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purpose  for  which  a  corporation  is  created  must  be  ascertained 
by  referring  to  the  terms  of  its  charter.^' 

§  198.  —  Limitations  on  amount  of  indebtedness.^*  Articles 
of  incorporation  do  not  definitely  fix  the  debt  limit  where  they 
recite  the  indebtedness  shall  not  exceed  "the  amount  of  two 
thirds  of  the  shares  of  stock  actually  paid  up,"  where  the 
stock  paid  up  is  not  definitely  stated.^' 

§202.  — Statements  as  to  officers  and  agents.  It  is  some- 
times provided  in  articles  of  incorporation  that,  in  the  absence 
of  actual  fraud,  contracts  or  acts  of  or  by  a  majority  of  the 
directors  shall  not  be  invalid  or  voidable  because  some  or  all 
of  the  directors  are  interested,  and  that  no  director  shall  be 
incapacitated  from  voting  by  reason  of  such  interest'.*' 

§  203.  —  Subscriptions  to  stock  and  payment  therefor.   The 

articles  of  incorporation  of  a  water  company  may  provide  that 
stock  shall  be  issued  only  to  the  owners  of  land  entitled  to 
water,  that  the  stock  shall  be  transferable  only  with  the  land, 
and  that  such  stockholders  shall  have  the  first  right  to  the 
water.^i  Where  by-laws  can  be  enacted  only  by  the  directors, 
the  articles  of  incorporation  cannot  provide  that  no  one  shall 
hold  more  than  five  shares  of  stock,  the  by-laws  being  silent  in 
regard  thereto.** 

pose  of  corporation  for  reclaiming  19  Parsons  v.  Einard  Grain  Co., 

wet   and   overflowed   lands,   in   ar-  —  Iowa  — ,  173  N.  W.  276. 

tides   of   association,   see   Bush    v.  20  Whalen  v.  Hudson  Hotel  Co., 

State,  187  Ind.  339,  119  N.  E.  417.  183   N.  Y.  App.   Div.   316,   170   N. 

The    reason    for    requiring    this  Y.    Supp.    855,    holding,    however, 

statement    is    not    only   to    inform  that  such  a  provision  was  without 

the    sovereign   power   but    also    to  force,    as    contrary    to   public    pol- 

create  a  contract  between  the  in-  icy,   if   construed   as   validating   a 

corporators.       Eiley     v.     Callahan  transfer  of  all  the   common  stock 

Min.   Co.,   28  Idaho   525,   155   Pac.  to  certain  promoters  for  an  option 

665.  worth  much  less  than  the  par  value 

17  Taylor  -  Critchfield       Co.       v.  of  the  stock. 

Stuckart,   275   111.   129,   113   N.   E.  21  Riverside  Land  Co.  v.  Jarvis, 

895,  and  see  §  118,  supra.  174  Cal.  316,  163  Pac.  54. 

18  Such  a  provision  is  primarily  28  State   ex  rel.  Daubenspeck   v. 
for  the  benefit  of  the  stockholders.  Day,  —  Ind.  — ,  123  N.  E.  402. 
Douglass  v.  State  Bank  of  Orlan- 
do, —  Fla.  — ,  82  So.  593. 
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§  204]  Private  Coepobations  [Ch.  7 

§  204.  —  Manner  of  carrying  on  business.  The  omission  of 
articles  of  incorporation  of  a  fraternal  insurance  company  to 
"show  the  plan  of  business,"  as  required  by  the  South  Dakota 
statute,  is  cured  by  approval  of  the  articles  by  the  commissioner 
of  insurance  and  the  attorney  general.^^ 

§  207.  —  Additional  provisions  not  required  by  statute.  Un- 
authorized provisions  in  the  charter  are  surplusage  and  do  not 
affect  its  validity.^* 

Provisions  in  an  insurance  charter,  as  published,  are  not  notice 
to  a  stockholder  of  facts  which  the  charter  is  not  required  by 
statute  to  set  forth.^^  In  regard  to  a  life  insurance  company 
in  Illinois,  where  the  statute  sets  forth  what  the  proposed 
charter  shall  contain,  and  it  was  claimed  that  a  subscriber  to 
stock  was  bound  by  notice  that  his  money  could  be  used  for 
promotion  expenses  because  of  the  publication  of  the  charter 
providing  therefor,  the  supreme  court  said :  "If  the  publication 
of  a  copy  of  the  charter  is  intended  to  or  does  constitute  notice, 
the  matters  to  be  stated  therein  do  not  include  or  authorize 
any  provision  relating  tO  the  acts  or  authority  of  the  corpo- 
rators before  the  corporation  would  come  into  being,  and  the 
inclusion  of  such  matters  could  not'  operate  as  notice  to  any 
one.  "26 

Articles  of  incorporation  of  a  telephone  company,  so  far  as 
they  provide  that  no  one  shall  own  more  than' five  shares  of 
stock,  are  of  no  effect,  where  not  required  by  the  statute  and 

2S  Superior     Lodge,     Degree     of  dueerg '  Corporation,  —  Ala.  — ,  83 

Honor  v.  Van  Camp,  40  S.  D.  142,  So.   69. 

166  N.   W.   545.  In  Indiana,  it  is  held  that  "as 

24  Mcllvaine     v.     Foreman,     292  the   statute   under   which   appellee 

111.    224,    126    N.    E.    749;    Holmes  was    organized    does    not    require 

Elec.  Protective  Co.  y.  Armstromg,  that    the    articles    contain    such    a 

97  N.  Y.  Misc.  184,  162  N.  Y.  Supp.  specification     [that     'a    board     of 

770;   Aultz  V.  Zucht,  —  Tex.  Civ.  general     managers     consisting     of 

App.  — ,  209  S.  W.  475.  three      members'      shall      be      ap- 

Unauthorized  provisions  "are  to  pointed],   it   can   have   no    greater 

be  treated  as  surplusage."   Holmes  force  or  effect  than  as  r,  by-law." 

Elec.  Protective  Co.  v.  Armstrong,  Shaw  v.   Bankers'   Nat.   Life   Ins. 

97    N.    Y.    Misc.    184,    162    N.    Y.  Co.,  —  Ind.  — ,  112  N.  E.  16. 

Supp.   770.  25  Lang    v.    Blocki,    286    111.    91, 

Charter  powers  which  are  ultra  121  N.  E.   163. 

vires  will  be  treated  as  surplusage.  26  Lang    v.    Blocki,    286    111.    91, 

Ex    parte    Baldwin     County    Pro-  121  N.  E.  163. 
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where  the  decision  of  such  questions  is  vested  by  statute  in  the 
board  of  directors.^'' 

§  208.  Signatures.^*  It  is  not  illegal  for  an  attorney  to  pro- 
cure disinterested  persons  to  sign  a  certificate  of  incorporation 
with  the  understanding  that  when  the  charter  is  granted  the 
subscription  is  to  be  assigned  to  the  real  owners.*' 

§  210.  Acknowledgment  and  verification.  Signatures  of  ad- 
ditional signers  of  the  articles  of  association  need  not  be 
acknowledged.*" 

§  211.  Publication.  Where  a  statute  provides  that  upon  filing 
with  the  secretary  of  state  proof  of  publication  of  the  articles 
of  incorporation,  "its  corporate  organization  shall  be  com- 
plete," the  filing  of  such  proof  creates  a  de  jure  corporation 
although  no  capital  stock  is  subscribed  or  paid  for,  no  books 
kept,  no  by-laws  adopted,  and  no  meetings  held  or  officers 
elected.*^ 

§  212.  Powers  and  duties  of  officer  or  court.  In  New  York, 
a  proposed  membership  corporation  to  further  the  culture  and 
national  aspirations  of  Catalonia  was  refused  a  charter  be- 
cause the  declared  purposes  "if  carried  out  to  their  ultimate 
completion  might  result  detrimentally  to  American  interests. ' '  ** 
In  Texas,  the  secretary  of  state  may  refuse  to  issue  a  charter 
where  he  is  not  satisfied  as  to  the  subscription  or  payment  for 
stock  or  the  value  of  a  patent  turned  in  as  part  payment  for 
the  stock.** 

The  discretion  of  the  commissioner  of  banking,  in  refusing  a 
charter  to  a  bank,  will  not  be  interfered  with  except  in  a  clear 
case  of  abuse  of  discretion.**    Mandamus  does  not  lie  to  com- 

27  state  ex  rel.  Daubenspeek  v.  31  Moe  v.  Harris,  —  Minn.  — , 
Day,  —  Ind.  — ,  123  N.  E.  402.  172  N.  W.  494. 

28  In  Missouri,  the  articles  must  32  Application  of  Cdtalonian  Na- 
be  signed  by  all  of  the  stockhold-  tionalist  Club  of  New  York,  112 
ers  at  the  time  at  the  inoorpora-  N.  Y.  Misc.  207,  184  N.  Y.  Supp. 
tion.     Williams  v.  Everett,  —  Mo.  132. 

— ,  200  S.  W.  1045.  33  Beach    v.    McKay,    108    Tex. 

29Schmitt    V.    Kulamer,    —    Pa.  224,  191  8.  W.  557. 

— ,  110  Atl.  169.  34  State  v.   Hill,  —  W.  Va.  — , 

30  Bush   V.   State,   187  Ind.   339,  100   S.   E.  286. 

119  N.  E.  417.  Duty  of  banking  board  to  grant 
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pel  the  superintendent  of  banks  and  trust  companies  to  issue 
a  certificate  to  a  trust  company  authorizing  it  to  commence 
business,  where  there  is  some  basis  for  a  refusal  on  the  ground 
that  the  corporation  was  formed  for  other  purposes,  which  is 
a  statutory  ground  for  refusal.'^ 

§213.  Issuance  of  certificate  by  ofiicer  or  court.  In  Mis- 
souri, a  corporation  comes  into  existence  when  the  certificate 
of  incorporation  is  issued. ^^ 

§  215.  Piling  and  recording — General  rules.*''  The  secretary 
of  state  will  be  presumed  to  have  done  his  duty  by  filing  a  cer- 
tificate of  incorporation.**  Recording  of  the  charter  is  neces- 
sary in  Pennsylvania  as  a  condition  to  corporate  existence,  and 
until  such  recordation  there  is  liability  of  the  stockholders  for 
corporate  debts  as  if  partners.*' 

IV.    FEES 

§  225.  Necessity  for  payment  and  amount.*"  In  Illinois  the 
statute  requiring  payment  of  fees  on  filing  articles  of  incorpo- 
ration, in  case  of  consolidation,  was  repealed,  so  far  as  rail- 
roads are  concerned,  by  the  provision  of  the  Public  Utilities 
Act  requiring  payment  of  a  certain  per  cent  on  the  issuance 
of  stoek.*^     For  the  purpose  of  paying  a  fee  in  Michigan,  the 

charter  to  bank  as  mandatory,  see  38  People    v.    National    Security 

State   ex   rel.   Woolridge   v.   More-  Co.,  189   N.  Y.   App.   Div.   38,  177 

head,  100  Neb.  864,  L.  E.  A.  1917  N.  Y.  Supp.  838. 

D   310,   161   N.  W.   569.  39  Campbell   v.    Beaman,    68   Pa. 

36  Farmers'  Loan  &  Trust  Bank  Super.   Ct.   30. 

V.  Hirning,  —  S.  D.  — ,  172  N.  W.  40  A  packing  company  was  lield 

931.  a       "co-operative"       corporation 

36  Williams  v.  Everett,  —  Mo.  within  the  North  Dakota  statutes 
— ,  200  S.  W.  1045.  See  also  §  182,  as  to  fees  for  filing  amended 
supra.  articles    of    incorporation    in    case 

37  See    also    §  2949,   infra.  of     co-operative     corporations,     in 
In   Ohio   the   mere   filing   of   ar-      Equity    Co-operative    Packing    Co. 

tides  of  incorporation  in  due  form  v.   Hall,  —  N.   D.  — ,   173   N.   W. 

does     not     create     a     corporation.  796. 

Parkside  Cemetery  Ass  'n  v.  Cleve-  41  New    York    Cent.    E.    Co.    v. 

land,  B.   &   G.  Lake   Traction   Co.,  Stevenson,  277  111.  474,  115  N.  E. 

93    Ohio    St.    161,   Ann.    Cas.    1918  633. 

C  1051,  112  N.  E.  596. 
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no  par  value  stock  of  a  Delaware  corporation  must  be  taken 
at  the  par  value  of  $100  as  required  by  the  Delaware  statutes.*^ 

Filing  amended  articles  of  incorporation  whereby  the  capital 
stock  was  more  than  doubled,  the  corporate  life  extended  over 
75  years,  and  the  name  changed,  does  not  create  a  new  corpo- 
ration so  far  as  the  duty,  in  Kentucky,  to  pay  an  organization 
tax  is  concerned.*^  Amending  the  articles  of  incorporation  by 
increasing  the  amount  of  capital  stock  is  not  an  "increase  of  its 
powers"  within  the  Kentucky  statute  so  as  to  make  it  liable 
for  an  organization  tax  on  the  original  stock  as  well  as  on  the 
increase.** 

Building  and  loan  associations  cannot  escape  payment  of  fees 
on  filing  an  amendment  increasing  the  amount  of  their  capital 
stock,  as  provided  for  by  statute  relating  to  corporations  gen- 
erally, on  the  theory  that  they  have  no  regular  capital  stock 
or  that  such  stock  is  an  uncertain  or  varying  amount.*^ 

v.    CHARTER 

§226.  What  constitutes.  The  charter  of  a  company  consists 
of  its  articles  of  incorporation  and  the  general  statutes'  under 
which  the  organization  takes  place.*® 

42  Detroit  Mortg.  Corporation  v.  44  Greene  v.  LoTjisville  E.  Co., 
Vaughan,  211  Mich.  320,  178  N.  W.       184  Ky.  91,   211   S.  W.  418. 

697.  46  State  ex  rel.  Equitable  Build- 
On  amending  its  charter  ehang-  ing,  Loan  &  Savings  Ass'n  v.  Ams- 
ing  common  stock  of  $10  par  value  berry,  — ■  Neb.  — ,  178  N.  W.  828. 
to  no  par  value,  a  Delaware  cor-  46  Wegener  v.  Wegener,  —  Ohio 
poration  must  pay,  in  Michigan,  a  St.  — ,  126  N.  E.  892. 
franchise  fee  on  the  stock  comput-  The  charter  consists  of  the  ar- 
ing  it  at  the  par  value  of  $100  a  tides  of  incorporation  ' '  and  the 
share  as  required  by  the  Delaware  laws  of  the  state  under  which  such 
statutes.  Detroit  Mortg.  Corpora-  corporation  has  been  created."  la 
tion  V.  Vaughan,  211  Mich.  320,  re  Hanson's  Estate,  38  S.  D.  1, 
178  N.  W.'  697.  159  N.   W.  399. 

43  Com.  V.  Belknap  Hardware  &,  Powers  and  privileges  contained 
Manufacturing  Co.,  182  Ky.  155,  in  articles  of  incorporation,  per- 
206  S.  W.  277,  overruling  earlier  missible  under  the  statutes,  are  a 
Kentucky  cases  so  far  as  they  part  of  the  charter.  In  re  Han- 
hold  a  contrary  rule.  See  also  son's  Estate,  38  S.  D.  1,  159  N. 
Louisville    Gas    &    Electric    Co.   v.  W.  399. 

Bosworth,  169  Ky.  824,  185  S.  W. 
125. 
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CHAPTER  8 
Creation  Under  Special  Acts 

§  228.  Constitutional  prohibitions  against  special  acts. 

§  231.  Corporations  within  prohibition. 

§  233.  What  constitutes   creation   of   corporation. 

§  236.  What    constitutes    granting   or   conferring   of    corporate   powers    or 

privileges. 
§  239.  Acceptance  of  charter — Necessity. 
§  243.  —  Time. 
§  245.  —  Formal  acceptance. 

§  228.  Constitutional  prohibitions  against  special  acts.^  Where 
there  is  an  existing  general  law  for  the  incorporation  of  rail- 
way companies,  it  is  a  violation  of  the  state  constitution  to  en- 
act a.  special  law  relating  thereto.^  The  power  to  organize  as 
a  corporation  under  a  special  statute  is  terminated  by  the  adop- 
tion of  a  constitutional  provision  forbidding  such  corpora- 
tions.^ 

A  bank  illegally  organized  under  a  special  act  cannot  claim 
vitality  because  of  general  statutes  under  which  it  might  there- 
after have  been  created.* 

§231.  Corporations  within  prohibition.^ 

1  History  of  Missouri  legisla-  ated  by  a  Workmen's  Compensa- 
tion, see  State  ex  rel.  Kinloch  Tel.  tion  Act  was  held  in  Texas  not  a 
Co.  V.  Eoach,  269  Mo.  437,  190  S.  private  corporation  within  the 
W.  862.  constitution     prohibiting     creation 

Pennsylvania       provision,       see  of  private  corporations  by  special 

Germantowu   Trust   Co.   v.   Powell,  act.     Middleton  v.  Texas  Power  & 

265  Pa.  71,  108  Atl.  441.  Light   Co.,  108   Tex.   96,   11   N.   C. 

2  Morrison  v.  Cook,  146  Ga.  570,  C.  A.  873,  185  S.  W.  556. 

91  S.  E.  671.  Under  the  Constitution  of  South 

3  Davis  v.  Allison,  109  Tex.  440,  Dakota,  religious  corporations 
211  S.  W.  980.  cannot  be  created  by  special  act. 

4  Davis  V.  Allison,  109  Tex.  440,  In  re  Hanson's  Estate,  38  S.  D.  1, 
211  S.  W.  980.  159  N.  W.  399. 

5  An    insurance    association    ere- 
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§  233.  What  constitutes  creation  of  corporation.  The  statute 
itself  need  not  call  its  creation  a  "corporation"  in  order  to 
make  it  one.® 

§  236.  What  constitutes  granting  or  conferring  of  corporate 
powers  or  privileges.'' 

§  239.  Acceptance  of  charterT-Necessity.  Acceptance  is  nec- 
essary, to  create  a  contract,  of  a  special  statute  authorizing  in- 
corporation.* 

§  243.  —  Time.  The  acceptance  must  be  within  a  reasonable 
time.  A  corporation  which  has  not  organized  so  as  to  accept 
the  charter  cannot  organize  after  the  enactment  of  a  constitu- 
tional provision  prohibiting  such  corporations.® 

§  245.  —  Formal  acceptance.  The  ' '  acceptance  must  be  ef- 
fected by  organization  of  the  corporation,  and  where  no  time  is 
fixed  by  the  act,  it  must  be  within  a  reasonable  time. ' '  ^° 


sin  re  Carthage  Lodge  No.  365, 
L  O.  O.  E.,  230  Fed.  694. 

7  What  is  grant  of  ' '  corporate 
powers"  as  to  which  special  or 
private  laws  are  forbidden,  see 
Outagamie  County  v.  Zuehlke,  165 
Wis.  32,  161  N.  W.  6. 


8  Davis  V.  Allison,  —  Tex.  Civ. 
App.  — ,  189  S.  W.  968. 

9  Davis     V.     Allison,     109     Tex. 
440,  211  S.  W.  980. 

10  Davis  V.  Allison,  109  Tex.  440, 
211  S.  W.  980. 
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CHAPTER  9 

Organization 

§  250.  Terminology. 

§  251.  Elements. 

§  252.  Necessity  of  organization. 

§  253.  Time  for  organization — In  the   absence  of  statute. 

§  254.  —  Under  constitutional  and  statutory  provisions. 

§  257.  Procedure  generally  to  effect  organization. 

§  271.  Eeport  of  commissioners,  corporators  or  officers. 

§250.  Terminology.^ 

§251.  Elements.2 

§  252.  Necessity  of  organization.^  Until  a  corporation  is  or- 
ganized, it  cannot  transfer  title  to  a  note  payable  to  the  cor- 
poration.* Where  a  statute  provides  that  "it. shall  not  be  lawful 
for  such  companies"  to  "transact  any  business"  before  or- 
ganization and  subscription  to  all  the  corporate  stock,  a  con- 
tract made  by  the  incorporators  before  such  organization  is  not 
merely  voidable  but  is  void  and  cannot  be  ratified.^  In  Colo- 
rado, the  organization  of  insurance  companies,  including  the 
designation  of  certain  incorporators  to  receive  stock  subscrip- 
tions, is  specially  regulated  by  statute.^ 

1  Organization  defined,  see  Com.  ganized  in  Ohio  before  it  can  ex- 
V.  John  McGlinn  Distilling  Co.,  265  ercise  the  power  of  eminent  do- 
Pa.  346,  108  Atl.  823.  '  main,      see      Parkside      Cemetery 

"Organized"     is     often     used  Ass'n  v.  Cleveland,  B.  &  G.  Lake 

synonymously       with       "incorpo-  Traction  Co.,  93  Ohio  St.  161,  Ann. 

rated."      Superior   Lodge,    Degree  Cas.  1918   C   1051,  112  N.  E.  596. 

of  Honor  v.  Van  Camp,  40   S.   D.  4Frankel    v.    Ashmore,    208    HI. 

142,  166  N.  "W.  545.  App.  410. 

2  In  Minnesota,  by  statute,  B  Missouri  Fidelity  &  Casualty 
"corporate  organization  shall  be  Co.  v.  Scott  &  Scott,  —  Okla.  — , 
complete ' '  on  the  filing  of  proof  178  Pae.  122,  construing  Missouri 
of   publication    of    articles    of    in-  statute. 

corporation.      Moe    v.    Harris,    —  6  Greiger  v.  Salzer,  63  Colo.  167, 

Minn.  — ,  172  N.  W.  494.  165  Pae.  240. 


3  That     company     must     be 
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§  253.  Time  for  organization — In  the  absence  of  statute. 
Organization,  as  an  acceptance  of  a  charter  granted  by  a  spe- 
cial act,  must  be  within  a  reasonable  time.' 

§254.  — Under  constitutional  and  statutory  provisions.    A 

constitutional  provision  requiring  organization  of  corporations 
and  commencement  of  business  within  2  years  from  the  date 
of  the  charter  or  grant  of  corporate  franchise  is  not  violated  by 
failure  to  file  a  report  of  the  organization  with  the  secretary 
of  state  within  30  days,  as  required  by  statute,  since  the  report 
is  not  a  step  necessary  to  perfect  the  organization.* 

§  257.  Procedure  generally  to  effect  organization.®    The  new 

corporatibn  act  of  Illinois  abolishes  commissioners  to  take  sub- 
scriptions.^" 

§271.  Report  of  commissioners,  corporators  or  officers.    A 

statutory  requirement  that  a  corporation  file  its  report  of  or- 
ganization with  the  secretary  of  state  within  30  days  after 
organization  may  be  dispensed  with  by  statute  passed  after 
the  corporation  has  failed  to  meet  the  requirement.  The  court 
said:  "In  other  words,  a  formality  to  be  observed  either  in 
the  organization  of  a  corporation  or  by  it  after  its  organiza- 
tion, which  the  legislature  could  have  dispensed  with  in  ad- 
vance, may  be  dispensed  with  by  the  legislature  after  the  time 
for  the  observance  of  it  has  passed. "  ^^  In  Illinois  the  report, 
if  any  part  of  the  capital  has  been  paid  in  in  property,  must 
state  the  fair  cash  value  thereof.^** 

7  Davis  V.  Allison,  109  Tex.  440,  356-377  by  Mr.  William  Brown 
211  S.  W.  982.  Hale    on   "The    New   Corporation 

8  Southern  Coal  Co.  v.  Yazoo  Ice      Act  and  the  Securities  Law. ' ' 

&  Coal  Co.,  118  Miss.  860,  80  So.  11  Southern    Coal    Co.    v.    Yazoo 

334.  ■  Ice  &  Coal  Co.,  118  Miss.  860,  80 

9  Procedure    in    South    Carolina,      So.   334. 

see   Meyer   v.   Brunson,   104   S.   C.  12  Central  Trust  Co.  v.  Crawford, 

84,  88  S.  E.  359.  201  111.  App.  555. 

10  See  article  in  14  111.  L.  Rev. 
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CHAPTER  10 
De  Facto  Corpoeations 

I.   GENERAL    CONSIDERATIONS 

§  273.  Definition  and  nature. 

II.  DOCTRINE  IN  RELATION  TO  COLLATERAL  ATTACK 

§  274.  Statement  of  the  rule. 

§  275.  Statutory  provisions. 

§  276.  Basis  of  and  reasons  for  the  rule. 

§  277.  Limitations  of  and   exceptions  to  rule. 

III.  REQUISITES  OP  CORPORATIONS  DE  FACTO 

§  278.  General  statement. 

§  279.  Lawful  authority  for   existence   of  corporation — In   general. 

§  281.  —  Corporations  prohibited  by  statute  or  contrary  to  public  policy. 

§  285.  —  Expiration  or  forfeiture  of  charter. 

§  289.  Bona  fide   attempt  to   incorporate. 

§  290.  Compliance  with  provisions  of  statute  or  charter — In  general 

§  294.  —  Execution  of  articles  or  certificate. 

§  297.  —  Provisions  as  to  capital  stock. 

§  298.  —  Filing  or  recording  articles  or  certificate. 

§301.  — Provisions  as  to  organization. 

§  302.  —  Consolidation,  reorganization  and  amendment. 

rV.   RIGHTS    AND    LIABILITIES    OP    DE    PACTO    CORPOEATIONS    AND    THEIR 

MEMBERS 

§  305.  Contracts  with  de  facto  corporations. 
§  306.  Ownership  of  property  and  conveyances  of   same. 
§  315.  Torts  by  and  against — Torts  against. 

§  321.  Eights  and  liabilities   of  members   and   officers — Statutory   liability 
for  corporate  debts. 

I.    GENERAL  CONSIDERATIONS 

§273.  Definition  and  nature.^ 

1  Missouri    cases    relating   to    de  Extension  of  the  doctrine  of  de 

facto    corporations,   see    article    in      facto    corporations,   see   article   in 
3  St.  Louis  L.  Eev.  175-204.  19  Columbia  L.  Eev.  391-395. 
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n.  DOCTRINE  IN  RELATION  TO  COLLATERAL  ATTACK 

§  274.  Statement  of  the  rule.  A  corporation  de  facto  cannot 
be  collaterally  attacked^  as  to  the  regularity  of  its  incorpora- 
tion.3  Corporate  existence  cannot  be  attacked  by  a  private 
individual.*  This  rule  that  only  the  state  can  attack  a  de  facto 
corporation  applies  equally  well  to  a  de  facto  consolidated  cor- 
poration.^ 

§  275.  Statutory  provisions.  In  California  a  statute  prohibits 
collateral  attack  on  the  existence  of  a  de  facto  corporation.^ 
Such  a  statute  does  not  apply  to  corporations  expressly  forbid- 
den by  law,'  nor  preclude  a  private  person  from  denying  the 
existence  de  jure  or  de  facto  of  an  alleged  corporation.* 

§  276.  Basis  of  and  reasons  for  the  rule.  The  de  facto  rule 
precluding  collateral  attack  does  not  rest  merely  on  estoppel 
but  on  public  policy,  and  there  need  be  no  estoppel.' 

§277.  Limitations  of  and  exceptions  to  rule.  A  de  facto 
consolidated  corporation  may  be  attacked  by  a  minority  stock- 
holder for  fraud  practiced  by  the  directors  on  the  stockholders 
without  violating  the  general  rule  as  to  collateral  attack.^" 

2  Eoot  V.  Wear,  98  Kan.  234,  157  4  Eoot  v.  Wear,  98  Kan.  234, 
Pac.   1181;  Alder  Slope  Ditch   Co.       236,    157    Pac.    1181. 

V.    Moonshine    Ditch    Co.,    90    Ore.  6  Alabama  Fidelity  Mortgage   & 

385,  176  Pac.  593.     See  also  Caro-  Bond    Co.    v.    Dubberly,    198    Ala. 

lina-Tennessee   Power   Co.   v.   Hia-  545,    73    So.    911. 

wassee    Eiver   Power    Co.,    175    N.  6McCann    v.     Children's    Home 

C.  668,  676,  96  S.  E.  99.  Society,  176  Cal.  359,  168  Pac.  355. 

In   Peniisylvania,   in   a  proceed-  7  Davis   v.  Allison,  —  Tex.  Civ. 

ing  brought  under  P.  L.  1360  (Act  App.  — ,  189  S.  W.  968. 

June  19,  1871)   to  restrain  a  pub-  8  Crow  v.  Cattlemen's  Trust  Co., 

lie    service    company    from   violat-  —  Tex.    Civ.   App.  — ,   198    S.   W. 

ing  its  charter,  an  individual  can-  1047. 

not    attack    collaterally    the    cor-  9Kardo  Co.  v.  Adams,  231  Fed. 

porate  franchise  or  charter.     Cur-  950,   968. 

ry  V.  Harmony  Elec.   Co.,  251  Pa.  10  Alabama  Fidelity  Mortgage  & 

344,   96  Atl.   822.  Bond    Co.    v.    Dubberly,    198    Ala. 

3  Alder  Slope  Ditch  Co.  v.  Moon-  545,  73  So.  911. 
shine  Ditch  Co.,  90  Ore.  385,   176 

Pac.    593. 
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III.  REQUISITES  OF  COKPOEATIONS  DE  FACTO 

§278.  General  statement.^^  To  constitute  a  corporation  de 
facto  "three  tMngs  are  necessary:  (1)  Some  law  under  which 
a  corporation  with  powers  assumed  may  lawfully  have  been 
created;  (2)  a  colorable  and  bona  fide  attempt  to  perfect  an 
organization  under  such  a  law;  and  (3)  user  of  the  rights 
claimed  to  have  been  conferred  by  the  law — that  is,  of  the  cor- 
porate f ranchise. "  ^^  A  corporation,  although  not  a  de  jure 
one  for  lack  of  a  charter  issued  by  the  secretary  of  state,  is,  at 
least  in  Missouri,  a  de  facto  one  where  there  was  a  statute 
permitting  it  to  be  organized,  user  of  the  powers  assumed,  and 
the  taking  of  part  of  the  necessary  steps  to  organize  as  a  cor- 
poration.^^ Where  a  corporation  could  be  lawfully  created,  and 
a  bona  fide  and  colorable  attempt  is  made  to  do  so,  a  de  facto 
corporation  may  result,  however  irregular,  informal  or  de- 
fective the  incorporation  proceedings  may  be.^* 

§  279.  Lawful  authority  for  existence  of  coiT)oration — In 
general.  There  can  be  no  de  facto  corporation  unless  there  is  a 
law  authorizing  such  a  corporation.'* 

11  Irrigation  district  as  de  facto  There  is  a  de  facto  corporation, 
corporation,  see  Fisher  v.  Pioneer  at  least  in  Oregon,  where  there 
Const.  Co.,  62  Colo.  538,  163  Pac.  is  (1)  a  law  under  which  tlie  cor- 
851.  poration  could  be  organized,  (2)  a 

An  able  and  exhaustive  decision  bona    fide    attempt   to    organize    a 

by    Judge     Hollister    relating    to  corporation,  and  (3)  an  actual  use 

what    constitutes   a   de   facto   cor-  of  corporate  powers.     Alder  Slope 

poration    in    Ohio,    reviewing    the  Ditch  Co.  v.  Moonshine  Ditch  Co., 

Ohio  decisions  at  length,  is  found  90  Ore.  385,  176  Pae.  593. 

in  Kardo  Co.  v.  Adams,  231  Fed.  13  Meramec   Spring  Park   Co.   v. 

950,  rev'g  American  Ball  Bearing  Gibson,   268   Mo.   394,   402,   188    S. 

Co.  V.  Adams,  222  Fed.  .967.  W.   179. 

12  Nelson  v.  Consolidated  Inde-  14  Alabama  Fidelity  Mortgage  & 
pendent  School  Dist.  of  Troy  Mills,  Bond  Co.  v.  Dubberly,  198  Ala. 
181  Iowa  424,  164  N.  W.  874;  Poca-  545,  73  So.  911. 

hontas  Fuel  Co.  v.  Tarboro  Cotton  16  People  ex  rel.  Eobinson  v. 
Factory,  174  N.  C.  245,  93  S.  E.  New  York  Cent.  E.  Co.,  283  111. 
790;  Alder  Slope  Ditch  Co.  v.  334,  119  N.  E.  299;  Crorw  v.  Cat- 
Moonshine  Ditch  Co.,  90  Ore.  385,  tlemen's  Trust  Co.,  —  Tex.  Civ. 
176  Pac.  593.  See  also  W.  A.  Case  App.  — ,  198  S.  W.  1047. 
&  Son  Mfg.  Co.  V.  Norman,  211 
111.  App.   311. 
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§281.  — Corporations  prohibited  by  statute  or  contrary  to 
public  policy.18 

§285.  — Expiration  or  forfeiture  of  charter.  After  the  ex- 
piration of  its  corporate  life,  a  corporation  continuing  to  act 
as  such  is  sometimes  considered  a  de  facto  corporation.^''  If  a 
statute  limits  the  corporate  life,  it  is  said  in  Arkansas,  there  is  no 
de  facto  corporation  after  the  charter  has  expired,  but  if  the 
articles  of  incorporation  limit  the  corporate  existence  there  may 
be  a  de  facto  corporation  after  the  charter  has  expired.^*  In 
the  Supreme  Court  of  New  York,  it  was  held,  following  a  West 
Virginia  decision,  that  a  corporation  which  continued  business 
after  the  term  of  its  existence,  without  any  proceeding  to  wind 
it  up,  was  a  de  facto  corporation.^®  In  Missouri,  a  de  facto 
corporation,  the  same  as  a  de  jure  one,  ceases  to  exist  after  the 
term  fixed  by  law  as  the  period  of  its  existence  has  expired.^' 

§  289.  Bona  fide  attempt  to  incorporate.  There  can  be  no 
de  facto  corporation  unless  there  is  an  effort  to  organize  under 
the  law  authorizing  the  corporation.^^  Good  faith  is  a  "vital 
fact."  22 

§290.  Compliance  with  provisions  of  statute  or  charter — 
In  general.  Where  the  three  corporations  promoting  the  forma- 
tion of  another  corporation  had  power  to  do  so,  the  purpose  of 
incorporation  was  legitimate,  the  articles  of  incorporation  were 
properly  filed,  ten  per  cent  of  the  capital  stock  was  subscribed  and 
one-tenth  paid  in,  the  company  acted  as  a  corporation  and  had  a 
seal  and  was  equipped  to  carry  on  business,  and  no  wrong  was 
perpetrated  or  sought  to  be  perpetrated,  there  is  a  corporation  de 

16  General  rule  restated  in  contrary  rule  would  mean  ' '  ob- 
Davis  V.  Allison,  —  Tex.  Civ.  App.  serve  the  law,  become  a  de  jure 
— ,  189  S.  W.  968.  corporation  and  die  of  old  age  in 

17  Wilson   V.   Brown,   107    N.   T.  twenty  years;  refuse  to  follow  the 
Misc.  167,  175  N.  T.  Supp.  688.  law,    become    a,    de    facto    corpora- 
ls Arlington  Hotel  Co.  V.  Rector,  tion   and   live   forever." 

124  Ark.  90,  186  S.  "W.  622.  21  People    ex    rel.     Eobinson    v. 

19  Wilson  V.  Brown,  107  N.  Y.  New  York  Cent.  E.  Co.,  283  111. 
Misc.  167,  175  N.  Y.  Supp.  688.  334,  119  N.  E.  299. 

20  Meramec  Spring  Park  Co.  v.  22  Kardo  Co.  v.  Adams,  231  Fed. 
Gibson,   268   Mo.    394,   406,   188   S.  950,  966. 

W.    179,    where    the    court    said    a 
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facto,  under  the  laws  of  Ohio,  although  the  statutory  provisions 
as  to  issuance  of  stock  and  election  of  directors  have  not  been 
lawfully  complied  with.^'  A  corporation  is  not  precluded  from 
being  a  de  facto  one  because  the  subscriptions  of  the  five  agents, 
who  were  the  incorporators,  although  paid  to  the  corporation, 
were  merely  as  dummies  in  behalf  of  separate  corporations,  and 
because  the  subsequent  election  of  directors  by  such  agents  was 
not  an  election  by  the  real  stockholders.^* 

§294.  — Execution  of  articles  or  certificate.  Failure  to 
verify  the  articles  of  incorporation  does  not  preclude  the  exist- 
ence of  a  de  facto  corporation.^^ 

§  297.  —  Provisions  as  to  capital  stock.^^ 

§298.  — Filing  or  recording  articles  or  certificate.     If  the 

charter  is  not  filed  in  the  county  where  the  principal  ofSce  is 
located,  as  required  by  statute,  stockholders  are  liable  as  part- 
ners, because  in  such  a  case  there  is  not  even  a  de  facto  cor- 
poration, it  is  held  in  Illinois.^''  In  Arkansas,  filing  the 
articles  of  association  with  the  county  clerk  but  not  with  the  sec- 
retary of  state,  followed  by  the  doing  of  business  as  a  corpora- 
tion, creates  a  de  facto  corporation.*^  In  Oregon,  it  seems  that 
where  the  law  authorizes  the  creation  of  a  corporation,  there  is 
a  good  faith  attempt  to  incorporate,  and  the  corporation  pro- 
ceeds to  exercise  corporate  functions  as  a  corporation,  there  is  a 
corporation  de  facto  though  the  articles  of  incorporation  were 
not  properly  filed.*'  In  Tennessee,  failure  to  record  the  cer- 
tificate in  the  county  where  its  principal  office  is  located,  as  re- 
quired by  the  statutes  relating  to  religious  corporations,  pre- 
vents even  a  de  facto  corporation.^" 

23  Kardo  Co.  v.  Adams,  231  Fed.  27  Hall  v.  Eobertson,  213  111. 
950,     967,     rev'g     American     Ball      App.   147. 

Bearing    Co.    v.   Adams,    222    Fed.  28  Wesco    Supply    Co.    v.    Smith, 

967.  134  Ark.  23,  203  S.  W.  6. 

24  Kardo  Co.  v.  Adams,  231  Fed.  29  Grant  Chrome  Co.  v.  Marks, 
950,  965,  rev'g  American  Ball  92  Ore.  443,  181  Pac.  345,  citing 
Bearing    Co.    v.    Adams,    222    Fed.  Fletcher's    Cyc.    Corp.    §278. 

967.  30  Hunter  v.  Swadley,  141  Tenn, 

aSMcCann    v.    Children's    Home      156,  207  S.  W.  730. 

Society,  176  Cal.  359,  168  Pac.  355. 
26  See   §  290,   supra. 
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§  301.  —  Provisions  as  to  organization.^^  In  considering  the 
South  Carolina  statute  providing  that  mere  "irregularities" 
shall  not  affect  the  creation  of  a  corporation,  the  court  said: 
"We  take  it  that  the  legislature  meant  that  a  failure  of  the 
corporators  to  comply  regularly  and  exactly  with  all  the  pro^ 
visions  of  the  law  about  the  formation  of  corporations  should 
not  vitiate  the  charter.  We  think  that  it  did  not  mean  that  the 
corporators  might  ignore  the  substance  of  the  law  and  escape." 
In  that  case  a  petition  for  a  commission  to  issue  to  organize  a 
corporation  was  followed  by  the  opening  of  books  of  subscrip- 
tion and  a  quarter  of  the  stock  was  subscribed;  but  only  a 
part  was  paid  for  and  no  meeting  was  held  or  certificate  se- 
cured or  return  made  as  required  by  statute,  and  the  court 
held  the  incorporators  liable  individually  on  the  theory  that 
there  was  not  even  a  de  facto  corporation.*^ 

§302.  — Consolidation,     reorganization     and     amendment. 

There  is  a  de  facto  consolidated  corporation  where,  although 
the  procedure  to  consolidate  is  irregular  and  invalid,  every 
necessary  step  taken  was  within  the  powers  of  the  constituent 
companies  and  there  was  a  merger  agreement  ratified  by  the 
stockholders  and  an  amendment,  of  the  charter.** 

IV.    RIGHTS  AND  LIABILITIES  OF  DE  FACTO  CORPORATIONS  AND  THEIR 

MEMBERS 

§  305.  Contracts  with  de  facto  corporations.  There  is  no  es- 
sential difference  between  a  de  jure  and  a  de  facto  corporation 
as  to  individuals  who  have  dealt  with  it  as  a  corporation.** 

§  306.  Ownership  of  property  and  conveyances  of  same.  Con- 
veyances of  land  by  a  corporation  are  binding  as  against  every- 
body but  the  state  without  regard  to  whether  the  corporation  is 

31  There  may  be  a  corporation  33  Alabama  Fidelity  Mortgage  & 
de  facto  although  no  capital  stock  Bond  Co.  v.  Dubberly,  198  Ala. 
is   subscribed   or  paid  for,   no  by-      545,  73  So.  911. 

laws  adopted,  no  books  kept,  and  34  Pocahontas    Fuel    Co.    v.    Tar- 

no      meetings      held      or      officers      boro    Cotton    Fae*"ory,    174    N.    C. 
elected.     Moe  v.  Harris,  —  Minn.      245,  93  S.  E.  790. 
— ,  172  N.  W.  494. 

32  Meyer   v.   Brunson,   104   S.   C. 
84,   88   S.  E.   359. 
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a  de  jure  or  de  facto  one.^^  The  assignment  of  a  patent  to  a 
de  facto  corporation  is  valid  and  binding  against  all  the  world 
except  the  state.*^ 

§315.  Torts  by  and  against — Torts  against.  A  wrongdoer 
cannot  deny  the  capacity  of  a  de  facto  corporation  suing  him 
to  redress  the  wrong.^'' 

§321.  Rights  and  liabilities  of  members  and  officers — Stat- 
utory liability  for  corporate  debts.  Stockholders  are  liable 
for  corporate  debts,  where  liability  is  imposed  by  statute,  re- 
gardless of  the  fact  that  the  corporation  is  merely  a  de  facto 


one 
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36  Cotton    V.    White,    131    Ark.  37  Kardo  Co.  v.  Adams,  231  Fed. 

273,  199  S.  W.  116.  950,   970. 

36  Kardo  Co.  v.  Adams,  231  Fed.  38  Wesco    Supply    Co.    v.    Smith, 

950,  971.  134  Ark.  23,  203  S.  W.  6. 
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CHAPTER  11 

Corporations  by  Estoppel 

II.   ESSENTIAL  REQUISITES   OP  ESTOPPEL 

§  325.  Good  faith,  knowledge,  notice  and  reliance. 
§  326.  Necessity  for  de  facto  corporate  existence. 

III.  ACTS  CONSTITUTING  ESTOPPEL  AND  PERSONS  ESTOPPED 

§  334.  Estoppel  of  persons  contracting  or  dealing  with  corporation — In 
general. 

§  336.  —  Contracting  in  name  implying  corporate  existence. 

§  337.  —  Conveyances,  mortgages  and  leases. 

§  338.  —  Bonds. 

§  342.  —  Limitations  upon  and  exceptions  to  the  rule. 

§  343.  Estoppel  of  pretended  corporation — In  general. 

§345.  — Use   of  name   importing   corporate   existence. 

§  346.  —  Applications    of    the    rule. 

§  348.  Estoppel  of  promoters,  members  and  officers  of  pretended  corpora- 
tion— Estoppel  of  promoters  and  members. 

§  349.  —  Estoppel  of  officers. 

§  350.  —  Estoppel  of  members  and  officers  as  between  themselves  or  as 
against  the  corporation. 

§  352.  Estoppel  arising  from  actions  by  or  against  pretended  corporation — 
Estoppel  of  persons  suing  or  sued  by  corporation. 

§  354.  —  Estoppel  of  corporation. 

II.    ESSENTIAL  REQUISITES  OP  ESTOPPEL 

§325.  Good  faith,  knowledge,  notice  and  reliance.  There 
is  no  estoppel  where  the  other  party  has  not  been  misled  or  de- 
ceived as  to  the  capacity  in  which  the  association  made  its  con- 
tracts with  him.^ 

§326.  Necessity  for  de  facto  corporate  existence.  In  Mis- 
souri it  has  recently  been  held  that  the  estoppel  rule  "does  not 

1  Simpson  v.  Grand  Interna-  Engineers,  83  W.  Va.  355,  98  S. 
tional  Brotherhood  of  Locomotive      E.   580. 
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extend  to  a  case  where  no  charter  has  been  obtained  from  the 
secretary  of  state  and  there  has  never  been  an  intention  to 
obtain  such  a  charter.."^  However,  estoppel  of  persons  deal- 
ing with  a  corporation  as  such,  to  deny  corporate  existence,  ap- 
plies to  persons  dealing  with  de  facto  corporations.* 

ni.    ACTS  CONSTITUTING  ESTOPPEL  AND  PERSONS  ESTOPPED 

§334.  Estoppel  of  persons  contracting  or  dealing  with  cor- 
poration— In  general.  All  who  deal  with  a  corporation  as  such 
are  estopped  to  deny  its  corporate  existence.*  Correspondence 
by  a  party  dealing  with  a  corporation,  in  its  corporate  name, 
estops  one  to  dispute  liability  on  the  ground  that  the  corpora- 
tion was  not  even  a  de  facto  one.*  If  oner  deals  with  another 
as  a  corporation,  he  should  not  be  permitted  to  hold  the  other 
liable  individually  as  a  partner.^  Where  two  parties  contract 
and  deal  with  each  other  as  corporations,  each  is  estopped  to 
deny  the  corporate  existence  of  the  other.' 

§  336.  —  Contracting  in  name  implying  corporate  existence. 

According  to  some  of  the  decisions,  there  is  a  difference  between 
contracting  with  another  as  a  certain  "company"  and  as  a  cer- 
tain "corporation,"  on  the  theory  that  the  word  "company"  is 
equally  applicable  to  a  partnership.^  It  is  held  in  Kansas  that 
"one  who  has  signed  a  promissory  note  running  to  a  payee 
described  by  a  name  appropriate  to  a  corporation,  although 
not  employing  that  term,  cannot,  in  an  action  brought  against 
him  thereon  by  such  payee  under  the  same  name,  in  which  it 

2Talbert  v.  Grist,  198  Mo.  App.  League    &    Community   Tel.    Ass'n 

492,  496,  201  S.  W.  906.  v.  Ohio  &  M.  Val.  Tel.  Co.,  194  111. 

3  Wesco  Supply  Co.  v.  Smith,  134  App.    166. 

Ark.  23,  203  S.  W.  6.  5  W.  A.  Case  &  Son  Mfg.  Co.  v. 

4Dorris     v.     ITarmers'     &     Mer-  Norman,  211  111.  App.  311,  and  see 

chants'  Bank,  22  Ga.  App.  514,  96  §326. 

S.   E.    450;    Faulkner   v.   Farmers'  6  Wesco    Supply    Co.    v.    Smith, 

Produce  &  Mercantile  Co.,  170  Ky.  134  Ark.  23,  203  S.  W.  6. 

22,   185   S.  W.   151.  7  Northwest    Auto    Co.    v.    Har- 

A  person  who  contracts  with   a  mon,  250  Fed.  832,  837. 

corporation  and  transacts  business  8  Lowell-Woodward  Hardware  Co. 

with  it  in  that  capacity  is  estopped  v.     Woods,     104     Kan.     729,     180 

to  deny  its  corporate  existence  in  Pac.   734,  reviewing   decisions   pro 

an    action     involving     an    alleged  and  con. 
breach  of  the  contract.     Farmers' 
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alleges  itself  to  be  a  corporation,  be  heard  to  question  the  plain- 
tiff's  corporate  existence,  unless  upon  a  showing  that  his  obliga- 
tion to  make  payment  would  be  thereby  affected."®  "What 
names  import  corporation  within  rule  that  one  contracting  with 
body  described  by  corporate  name  is  estopped  to  deny  its  cor- 
porate existence"  is  the  title  of  a  recent  extensive  note.^" 

§337.  — Conveyances,  mortgages  and  leases.  A  mortgagor 
who  has  dealt  with  the  mortgagee  as  a  corporation,  and  i^eceived 
from  it  the  consideration  of  the  mortgage  note,  is  estopped  from 
denying  its  corporate  capacity  in  an  action  by  the  corporation 
to  foreclose  the  mortgage.'^  A  deed,  by  describing  the  grantee 
as  a  corporation  duly  organized,  estops  the  grantor  to  deny  cor- 
porate existence  of  the  grantee. ^^  A  deed  executed  to  a  com- 
pany before  it^  incorporation  is  nevertheless  valid.^^ 

§  338.  —  Bonds.  Executing  an  attachment  bond  reciting  de- 
fendant's  name  as  "Bamum  &  Bailey's  Circus,  a  corporation" 
estops  defendant  to  deny  its  incorporation.^* 

§  342.  —  Limitations  upon  and  exceptions  to  the  rule.    An 

unauthorized  contract  not  executed  by  the  corporation  or  by 
any  one  authorized  to  act  for  it  cannot  operate  as  an  estoppel 
against  the  other  party  to  deny  corporate  existence. ^^  Where 
a  person  extends  credit  to  an  alleged  corporation  and  sues  to 
recover  the  debt,  no  estoppel  arises  against  him  because  he 
has  dealt  with  the  defendant  as  a  corporation.  The  estoppel 
arises  ordinarily  only  where  one  is  seeking  to  resist  recovery. i" 

9  Lowell  -  Woodward  Hardware  14  Burke  v.  Barnum  &  Bailey,  40 
Co.   V.   Woods,   104  Kan.   729,   180      E.  I.  71,  99  Atl.  1027. 

Pac.  734.  15  Mechanicville  &  Ft.  E.  E.  Co. 

10  5    A.    L.   E.    1580,    annotating  v.    Pitchburg    E.    Co.,    103    N.    Y. 
Ingle  System  Co.  v.  Norris  &  Hall,  Misc.  46,  170  N.  Y.  Supp.  476. 
132  Tenn.  472,  5  A.  L.  E.  1578,  178  16  Incorporation  by  estoppel  can 
S.  W.  1113.  be  urged  "very  rarely,  if  ever," 

11  J.  I.  Case  Threshing  Mach.  where  ' '  the  claimant,  having  ex- 
Co.  V.  Copren  Bros.,  —  Cal.  App.  tended  credit  or  value  tOTvards  the 
— ,  187  Pac.  772.  alleged   corporation,  is   seeking   to 

12McCann  v.  Children's  Home  recover  its  debt."  Pocahontas 
Society,  176  Cal.  359,  168  Pac.  355.      Fuel    Co.   v.    Tarboro    Cotton   Fae- 

ISBeggs  V.  Myton  Canal  &  Irri-      tory,  174  N.  C.  245,  93  S.  B.  790. 
gation  Co.,  —  Utah  — ,   179  Pac. 
984. 
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Where  a  corporation  is  organized  4n  one  state  with  a  fixed 
purpose  not, to  transact  any  business  in  that  state,  it  is  held  in 
Texas  that  such  conduct  is  a  fraud  upon  the  state  granting  the 
charter,  and  a  person  dealing  with  the  alleged  corporation  in 
another  state  is  not  thereby  estopped  to  deny  its  corporate  exist- 
ence in  order  to  hold  its  directors  personally  liable  as  partners.^'' 

§  343.  Estoppel  of  pretended  corporation — In  general.  Both 
the  corporation,  its  stockholders,  and  persons  in  privity,  are  es- 
topped to  attack  the  validity  of  the  statute  under  which  the 
company  was  incorporated, — ^the  statute  being  a  part  of  the 
charter.^'  A  foreign  corporation  which  has  not  completed  its 
organization  in  its  home  state,  but  which  is  doing  business  as  a 
corporation  in  another  state,  is  estopped  to  deny  its  corporate 
existence  to  invalidate  service  of  process  on  it  through  an 
agent. ^® 

§  345.  —  Use  of  name  importing  corporate  existence.     A 

labor  union,  which  is  a  voluntary  association  consisting  of  local 
unions  throughout  the  United  States,  is  estopped  to  deny  its 
corporate  existence  where  it  bears  a  name  implying  a  corpora- 
tion and  is  organized  the  same  as  a  corporation.^" 

§  346.  —  Applications  of  the  rule.  A  corporation  which  has 
ratified  a  purchase  for  it,  and  also  the  mortgage  executed  for 
the  price,  is  estopped  to  deny  the  validity  of  the  mortgage  on 
the  ground  that  the  charter  of  the  company  had  not  been  filed 
when  the  mortgage  was  executed.^^ 

§348.  Estoppel  of  promoters,  members  and  oflBlcers  of  pre- 
tended corporation — Estoppel  of  promoters  and  members.    A 

17  Scharbauer  v.  Lampass  Coun-  21  A  corporation  is  estopped  to 
ty,  —  Tex.  Civ.  App.  — ,  214  S.  deny  the  validity  of  a  purchase 
W.   468.  price   mortgage   executed   prior   to 

18  Winthrop  v.  Fellows,  230  Fed.  its  creation  as  a  corporation  where 
702.  it  has  accepted  and  used  the  mort- 

19  Charles  Ehrlich  &  Co.  v.  J.  gaged  property.  Thorndale  Mer- 
Ellis  Slater  Co.,  —  Cal.  — ,  192  cantile  Co.  v.  Continental  Gin  Co., 
Pac.  526.  —   Tex.   Civ.   App.   — ,   217   S.   "W. 

20  Dugan  V.  International  Ass  'n  1059. 
of  Bridge  &  Structural  Iron  Work- 
ers, 202  111.  App.  308. 
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stockholder  sued  by  a  receiver  cannot  attack  the  validity  of  the 
incorporation  of  the  company.^*  Subscribers  to  stock  are  es- 
topped to  plead  nonexistence  of  the  corporation  when  sued  by 
a  receiver  of  the  company — a  de  facto  corporation — to  recover 
assessments  on  the  stock  for  the  benefit  of  creditors.^^ 

§349.  — Estoppel  of  officers..  One  who  participated  in  the 
organization  of  a  corporation,  served  as  director,  and  has  re- 
ceived dividends,  cannot  urge  that  the  corporation  is  a  fiction.** 

§  350.  —  Estoppel  of  members  and  officers  as  between  them- 
selves or  as  against  the  corporation.^^ 

§  352.  Estoppel  arising  from  actions  by  or  against  pretended 
corporation — Estoppel  of  persons  suing  or  sued  by  corpora- 
tion. One  suing  a  corporation  as  such  is  estopped,  in  a  subse- 
quent suit,  to  deny  its  corporate  existence,  at  least  under  ordi- 
nary circumstances.*®  Whether  making  a  so-called  corporation 
a  defendant  amounts  to  an  admission  of  its  corporate  existence 
depends  upon  the  allegations  of  the  complaint,  since  the  mere 
inclusion  of  a  name  as  a  defendant  does  not  operate  as  an 
admission  against  an  express  averment  in  the  complaint  to  the 
contrary.*''  Making  a  so-called  corporation  a  defendant  will 
not  amount  to  an  admission  of  its  corporate  existence  where  the 
complaint  alleges  it  is  not  a  corporation.*' 

§354.  — Estoppel  of  corporation.  Defendant  cannot  deny 
its  corporate  character  after  appearing  and  pleading  as  such.*' 
But  taking  of  an  appeal  from  a  justice  by  a  defendant  does  not 

22  Weitzel  v.  Brown,  224  Mass.  28  Nelson  v.  Consalidated  Inde- 
190,  112  N.  B.  945.  pendent  School  Dist.  of  Troy  Mills, 

23  Allen  V.  Ehodes,  230  Fed.  321.  181  Iowa  424,  164  N.  W.  874. 

24  Baillie  v.  Columbia  Gold  Min.  29  Burke  v.  Barnum  &  Bailey,  40 
Co.,  86  Ore.  1,  167  Pae.  1167.  E.  I.  71,  99  Atl.  1027. 

25  See    §  348,  supra.  But  a  mere  appearance,  at  least 

26  Stearns  Coal  &  Lumber  Co.  in  a  justice  court,  does  not  pre- 
V.  Jamestown  E.  Co.,  141  Tenn.  elude  a  subsequent  plea  denying 
203,  208   S.  W.   334.  corporate   existence    of   defendant. 

27  Nelson  v.  Consolidated  Inde-  Mitch  v.  United  Mine  Workers, 
pendent  School  Dist.  of  Troy  Mills,  —  W.  Va.  — ,  104  S.  E.  292. 

181  Iowa  424,  164  N.  W.  874. 
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waive  proof  of  its  corporate  existence,  where  otherwise  neees 
garyso 

30  Appearance   of   defendant   for  porate   existence   of   defendant   on 

the   purpose    of   taking   an   appeal  appeal.      Mitch    v.    United    Mine 

from  a  justice  coiirt  does  not  bar  Workers,  —  W.  Va.  — ,  104  S.  E. 

the   right   to   plead   want    of    oor-  292. 
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CHAPTER  12 

Incorporation  of  Partnerships,  Associations  and  Tenants  in 

Common 

§  359.  Agreement  of  members  to  incorporate. 

§  361.  Name  of  corporation. 

§  362.  Effect  of  formation  of  corporation  on  existence  of  partnership  or 
association. 

§  363.  Notice  of  change  from  partnership  to  corporation. 

§  373.  Conveyance  of  firm  or  association  property  to  corporation — Fraud 
and   fraudulent  conveyances. 

§  374.  Eights  of  corporation  as  to  contracts  of  and  debts  due  to  partner- 
ship or  association. 

§  375.  Liability  of  corporation  on  debts  or  contracts  of  partnership  or  as- 
sociation— In  general. 

§  377.  — ■  Assumption  either  express  or  implied. 

§  384.  Liability  of  partners  or  members  on  contracts  and  for  debts. 

§  386.  Incorporation  of  tenants  in  common. 

§359.  Agreement  of  members  to  incorporate.  Contracts  of 
partners  to  dissolve  and  form  a  corporation  are  valid. '^  Partners 
cannot  have  the  benefit  of  an  agreement  to  incorporate  and  evade 
the  provisions  thereof  by  which  their  respective  rights  in  the 
partnership  assets  are  determined.^ 

§361.  Name  of  corporation.  The  sale  by  a  partnership  to 
a  corporation  of  the  business  and  good  will  of  the  firm  carries 
with  it  the  right  to  continue  the  business  in  the  partnership 
name.' 

§  362.  Effect  of  formation  of  corporation  on  existence  of 
partnership  or  association.  A  partnership  is  terminated  and 
merged  where  the  partners  incorporate  the  business,  unless  other- 
wise agreed.* 

1  Nannizzi  v.  Caprile,  —  Cal.  v.  Eeview  Pub.  Co.,  139  Minn. 
App.  — ,  185  Pae.  673.  358,  L.  E.  A.  1918  D  154,  166  N. 

2  Nannizzi    v.    Caprile,    —    Cal.       "W.  413. 

App.  — ,  185  Pac.  673.  4  Cavasso    v.    Downey,    —    Cal. 

3  Twin    City   Brief   Printing   Co.      App.  — ,  188  Pac.  594. 
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§363.  Notice  of  change  from  partnership  to  corporation.* 

Where  a  partnership  becomes  incorporated  without  knowledge 
of  one  dealing  with  the  firm,  settlement  with  the  partners  is  a 
settlement  with  the  corporation.* 

§373.  Conveyance  of  firm  or  association  property  to  cor- 
poration— Fraud  and  fraudulent  conveyances.  Transfers  of 
personal  property  by  a  partnership  to  a  corporation  as  its  suc- 
cessor, without  change  of  possession,  are  fraudulent  as  to  a 
creditor  of  the  firm  not  notified  of  the  change.' 

§  374.  Rights  of  corporation  as  to  contracts  of  and  debts 
due  to  partnership  or  association.^  A  guaranty  of  the  account 
of  a  customer  of  a  partnership  does  not  survive  the  dissolution 
of  the  partnership,  in  favor  of  a  corporation  as  successor  of  the 
firm.^ 

§  375.  Liability  of  corporation  on  debts  or  contracts  of  part- 
nership or  association — In  general.  A  corporation  which  is 
a  successor  of  a  partnership  and  takes  over  the  firm  business  is 
bound  by  an  estoppel  created  by  a  contract  made  by  the  firm.^" 

§  377.  —  Assumption  either  express  or  implied.  A  corpora- 
tion which  is  the  successor  of  a  partnership  adopts  a  contract 
of  the  firm  by  affirmative  acts  relating  thereto  with  knoT^ledge 
thereof.^^ 

§  384.  Liability  of  partners  or  members  on  contracts  and  for 
debts.     An  attempt  to  collect  a  claim  against  a  corporation  in 

6  Notice  of  incorporation  of  binding  on  its  successor,  a  corpo- 
partnership,  see  Ivy  v.  Binswanger  ration,  see  Interstate  Finance 
&  Co.,  141  Tenu.  568,  214  S.  W.  Corporation  v.  Commercial  Jew- 
74.  elry   Co.,   280   111.   116,   117   N.   E. 

ewiiite   V.   Kincaid,  —  Cal.  — ,      440,  afe'g  201  111.  App.  568. 
179  Pac.   685.  9  John      Wanamaker     v.      Shoe- 

7  White   V.   Kincaid,  —  Cal.   — ,      maker,  70  Pa.  Super.  Ct.  473. 

179  Pac.   685.  10  Dudlo' Mf  g.  Co.  v.  Varley  Du- 

8  Liability     of     corporation     as  plex  Magnet  Co.,   253  Fed.  745. 
successor   of  partnership,   see   Mc-  11  J.    L.    Mott    Iron    Works    v. 
Pike  V.   Kardell  Motorcar   Co.,  —  Kaiser  Co.,  —  S.  C.  — ,  103  S.  E. 
Mo.  App.  — ,  213  S.  W.  904.  783. 


Contracts      of     partnership      as 
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the  hands  of  a  receiver  does  not  preclude  the  right  to  collect  it 
from  partners,  where  the  corporation  was  a  successor  of  the 
partnership.^^ 

§  386.  Incorporation  of  tenants  in  common.  Where  two  ten- 
ants in  common  incorporate,  and  the  stock  is  equally  divided 
between  them,  and  they  continue  to  deal  with  the  property  as 
tenants  in  common  would  do,  the  mere  corporate  form  cannot 
be  permitted  to  control  the  rights  of  the  parties  nor  deprive 
them  of  a  business  advantage  otherwise  lawful.^' 

12  Commerce  Trust  Co.  v.  McMe-  13  Cleveland-Cliffs     Iron     Co.     v. 

Chen,  —  Mo.  App.  — ,  220  S.  W.  Arctic  Iron  Co.,  261  Fed.  15,  18. 
1019. 
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CHAPTER  13 

Citizenship,  Domicile,  Residence  and  Habitancy 

§387.  In  general. 

§  389.  Equal  privileges  and  immunities  clause  of  Federal  Constitution. 

§  390.  For  purposes  of  federal  jurisdiction — Diversity  of  citizenship. 

§  391.  —  Suits  for  infringement  of  patents,  and  for  wrongful  use  of  trade- 
marks. 

§  397.  For  purposes  of  venue — Suits  in  state  courts. 

§  398.  Within  statutes  of  limitations. 

§  399.  For  purposes  of  attachment  and  garnishment. 

§  403.  ' '  Principal  place  of  business ' '  and  ' '  residence ' '  within  bankruptcy 
acts. 

§  387.  In  general.  A  corporation  is  a  "  resident ' '  of  the  state 
of  its  creation. 1  A  corporation  is  domiciled  in  the  state  where 
created.* 

§389.  Equal  privileges  and  immunities  clause  of  Federal 
Constitution.  A  corporation  is  not  a  "citizen"  within  the 
federal  "privileges  and  immunities"  clause.^ 

§  390.  For  purposes  of  federal  jurisdiction — Diversity  of 
citizenship.  The  citizenship  of  a  corporation,  for  the  purpose 
of  jurisdiction  of  the  federal  courts,  is  in  the  state  of  its  crea- 
tion.* 

1  Ryan     v.     Inyo     Cerro     Gordo  ris  Plan  Co.   of  Buffalo  v.   Miller, 

Mining  &  Power  Co.,  —  Cal.  App.  102    N.    Y.    Misc.    470,    169   N.    Y. 

— ,  183  Pae.  250;  Jotter  v.  Charles  Supp.  37. 

B.    Marvin   Inv.    Co.,   —    Colo.   — ,  3  Adams     v.     Amcricnn     Agrieul- 

189     Pac.      22;      Eepublic     Motor  tural  Chemical  Co.,  —  Fla.  — ,  82 

Truck  Co.  V.  Buda  Co.,  212  Mich.  So.  850;   Bethlehem   Motors  Co.  v. 

55,   179    N.    W.    474;    Morris   Plan  Flynt,    178    N.    C.    399,    100    S.    E. 

Co.    of   Buffalo    V.   Miller,    102    N.  693. 

Y.  Misc.  470,  169  N.  Y.  Supp.  37.  4  Everett      Railway,      Light      & 

aPekin   Cooperage   Co.  v.   Duty,  Power   Co.   v.   United    States,   236 

140  Ark.  135,  215  S.  "W.  715;  Mor-  Fed.  806, 
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§  391.  —  Suits  for  infringement  of  patents,  and  for  wrong- 
ful use  of  trade-marks.^  A  foreign  corporation  operating  a 
plant  employing  several  thousand  men  in  a  district  where  it  is 
alleged  to  have  infringed  patents  has  a  "regular  and  estab- 
lished place  of  business"  in  said  judicial  district,  for  juris- 
dictional purposes,  under  the  federal  statutes,  although  the 
principal  place  of  business  is  in  another  state.* 

§  397.  For  purposes  of  venue — Suits  in  state  courts.  In  Cali- 
fornia, a  foreign  corporation  doing  business  in  the  state  does 
not  establish  a  residence  in  any  particular  county,  such  as  is 
contemplated  by  the  statutes  relating  to  place  of  trial.'' 

§  398.  Within  statutes  of  limitations.  A  foreign  corporation 
is  not  absent  from  the  state,  so  as  to  stop  the  running  of  limita- 
tions, where  it  is  doing  business  in  the  state  through  a  domestic 
corporation  as  its  agent.* 

§  399.  For  purposes  of  attachment  and  garnishment.^ 

§403.  "Principal  place  of  business"  and  "residence"  with- 
in bankruptcy  acts.  The  principal  place  of  business  of  a  cor- 
poration, so  far  as  the  right  to  file  an  involuntary  petition  of 
bankruptcy  against  it  is  concerned,  is  not  necessarily  where  the 
manager  happens  to  be  located  nor  where  the  stock  book  and 
record  book  are  Itept,  although  they  are  significant  facts,  but 
is  to  be  gathered  from  a  general  survey  of  the  corporation 's 
activities.^" 

6  What     constitutes     "place     of  6  McKinnon  Chain  Co.  v.  Amer- 

business"   within   federal   statutes  ican  Chain  Co.,  259  Fed.  873. 

as  to  jurisdiction  of  infringement  T  Ryan     v.     Inyo     Cerro     Gordo 

suits,  see  American  Elee.  Weldinfr  Mining  &  Power  Co.,  — •  Cal.  App. 

Co.    V.    Lalanee    &    Grosjean    Mfg.  — ,   183  Pac.   250. 

Co.,   256   Fed.   34.  8  Alley  v.  Bessemer  Gas  Engine 

"Regular  and   established  place  Co.,  262  Fed.  94. 

of  business,"  in  infringement  suit,  9  See  §3129,  infra. 

as    place    where    automobile    com-  10  In  re  Worcester  Footwear  Co., 

pany    granted    exclusive    right    to  251  Fed.  760. 
sell   its    cars   in    certain    territory, 
see    Rosenbluth   v.    Hudson   Motor 
Car  Co.,  265  Fed.  680. 
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CHAPTER  14 

Corporate  Existence 

I.   NECESSITY    FOB    EXISTENCE 

§  404.  Existence  essential  to  corporate  acts. 

II.    COMMENCEMENT,    DURATION    AND    EXTENSION    OP    EXISTENCE 

§  406.  Commencement  of   existence — Performance   of  conditions  precedent. 
§  412.  Extension  and  revival   of  charters — Extension   under   general  laws. 

in.   PEOOP    OP    EXISTENCE 

§  416.  Necessity  to  prove  incorporation. 
§  419.  What  must  be  proved — De  facto  corporate  existence. 
§  422.  Presumptions  and  prima  facie  proof — In  general. 
§  423.  - —  Use  of  name  importing  a  corporation. 
§425.  Parol  evidence  of  incorporation;  reputation. 

§  432.  Organization  of  corporation  and  performance  of  conditions  preced- 
ent— Articles,  certificates,  letters  patent,  etc. 
§  433.  —  National  banks. 
§  437.  —  Foreign  corporations. 

I.    NECESSITY  FOR  EXISTENCE 

§  404.  Existence  essential  to  corporate  acts.^  A  deed  to  a 
void  organization  known  by  a  company  name  conveys  no  title." 
An  agreement  to  assign  contracts  to  a  corporation  will  not  be 
specifically  enforced  where  the  corporation  is  not  yet  created.^ 

II.    COMMENCEMENT,  DURATION  AND  EXTENSION   OF  EXISTENCE 

§  406.  Commencement  of  existence — Performance  of  condi- 
tions precedent.  "Where  certain  acts  are  absolutely  required 
to  be  performed  before  the  corporation  comes  into  existence, 
these  are  conditions  precedent,  and  no  corporation  is  created 
or  can  exist  until  those  acts  are  performed. ' '  * 

1  See  also  §  2936,  infra.  3  Meyer    v.    Kauffmann,    105    N. 

2  Lynch  v.  Calkins,  75  Okla.  137,  T.  Misc.  512,  173  N.  T.  Supp.  601. 
182   Pac.   225.  4  Parkside    Cemetery    Ass'n    v. 
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§  412.  Extension  and  revival  of  charters — Extension  under 
general  laws.  The  Missouri  statute  as  to  fees  on  extending  the 
duration  of  a  corporation  is  construed  to  apply  both  to  corpora- 
tions created  before  the  statute  and  those  created  afterwards.* 

III.    PROOF  OF  EXISTENCE 

§416.  Necessity  to  prove  incorporation.  In  a  prosecution 
for  an  offense  committed  on  the  property  of  a  corporation,  proof 
that  the  company  was  legally  incorporated  is  not  necessary." 
Corporate  existence  of  bank  burglarized,  as  alleged  in  the  in- 
dictment, need  not  be  proved  in  a  prosecution  for  burglary.'' 

§  419.  What  must  be  proved — De  facto  corporate  existence. 

When  collaterally  assailed,  it  is  sufficient  to  prove  that  the 
corporation  has  a  de  facto  existence.* 

§  422.  Presumptions    and   prima   facie   proof — In   general. 

Proceeding  to  act  as  a  corporation,  it  seems,  raises  a  presump- 
tion of  incorporation.*  The  execution  of  contracts  in  which  the 
other  party  to  the  contract  is  called  a  corporation  is  sufficient 
evidence  against  the  party  to  the  contract  that  the  other  party 
was  a  corporation. 1"  In  an  action  on  a  contract,  the  written 
contract,  showing  that  the  defendant  was  dealing  with  the  plain- 
tiff as  a  corporation,  is  competent  against  defendant  as  evidence 
of  corporate  existence.^^  Proof  of  corporate  existence  of  de- 
fendant is  sufficient  in  an  attachment  suit  where  the  attach- 

Cleveland,  B.  &  G.  Lake  Traction  Where    land    is    conveyed    to    a 

Co.,    93    Ohio    St.    161,    Ann.    Gas.  company  as  a   corporation,   and  it 

1918   C   1051,  112   N.   E.   596,   and  undertakes,   by    its   president   and 

see  §  182  et  seq.,  supra.  secretary,  as   such   corporation,   to 

5  State  ex  rel.  Kinloch  Tel.  Co.  convey  such  land  to  another,  it 
V.  Eoach,  269  Mo.  437,  190  S.  W.  will  be  presumed  that  the  com- 
862,   and   see    §  225,   supra.  pany    was    regularly    incorporated 

6  State  V.  Keech,  103  Wash.  533,  and  that  its  officers  were  au- 
175  Pac.  176.  thorized  to   make  the   deed.     Cot- 

7  Moore  v.  State,  —  Ga.  App.  ton  v.  White,  131  Ark.  273,  199  S. 
— ,  102  S.  E.  916.  W.   116. 

8  Brinkley-Douglas  Fruit  Co.  v.  lOZehr  v.  Zehr,  203  111.  App. 
Sihnan,  33  Cal.  App.  643,  166  Pac.  584. 

371.  11  Otis  Elevator  Co.  v.  Cape  Pear 

9Staufeer  v  Koch,  225  Mass.  Hotel  Co.,  172  N.  C.  319,  90  8.  E. 
525,  114  N.  E.   750.  253. 
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ment  bond  containing  a  recital  of  the  corporate  existence  of 
defendant  is  introduced  in  evidence.^*  Direct  and  positive  evi- 
dence that  a  body  is  a  voluntary  and  unincorporated  association 
overthrows  any  presumptions  in  favor  of  the  existence  of  a  cor- 
poration.^^ Of  course  there  is  no  presumption  that  two  per- 
sons are  a  corporation.^* 

§  423.  —  Use  of  name  importing  a  corporation.  The  word 
' '  company ' '  as  used  in  a  statute  does  not  necessarily  mean  a 
corporation.^^  In  the  absence  of  evidence  to  the  contrary,  it  will 
be  presumed  that  the  name  "Tindle  Cotton  Company"  is  that 
of  a  corporation  and  not  a  firm.^^  The  name  "V.  M.  Barrett 
Construction  Company"  imports  that  such  company  is  a  cor- 
poration.^'' Addressing  a  company  as  the  "Fidelity  Electric 
Company,  Inc."  is  some  evidence  against  the  person  so  ad- 
dressing that  the  company  was  a  corporation.^*  The  name 
"Bremen  Foundry  &  Machine  Works"  clearly  indicates  that 
it  is  not  a  natural  person  but  is  a  corporation  or  a  partnership.^' 
The  name  "Mexico  American  Colony  Association"  on  the  office 
door  does  not  necessarily  constitute  notice  of  the  existence  of  a 
corporation.^" 

§  425.  Parol  evidence  of  incorporation ;  reputation.  Corpo- 
rate existence  may  be  proved  by  parol,  in  a  proper  case,*^  as 
where  called  in  question  collaterally,^*  or  where  the  charter  has 
been  lost  or  mislaid.*^ 

12  Burke  v.  Barrnim  &  Bailey,  40  19  Bremen  Foundry  &  Machine 
E.  I.   71,   99  Atl.  1027.                            Works  v.  Boswell,  22  Ga.  App.  434, 

13  Simpson     v.     Grand     Interna-      96  8.  E.  182. 

tional  Brotherhood  of  Locomotive  20  Luck   v.   Alamo   Printing   Co., 

Engineers,   83   W.   Va.    355,    98   S.  —   Tex.   Civ.   App.  — ,   190   S.   W. 

E.   580.  204.' 

14  Kreuger  v.  State,  82  Tex.  Or.  21  Brinkley-Douglas  Fruit  Co.  v. 
404,  199  S.  W.  629.  Silman,  33  Cal.  App.  643,  166  Pac. 

IBHarger    v.    Harger,    —    Ark.  371;   Landis  v.  State,  85  Tex.  Cr. 

— ,   222   S.  W.   736,  and  see   §  336,  381,     214     S.     "W.     827;     Umpqua 

supra.  Valley  Fruit  "Union   v.   North  Pa- 

16  Pemiscot      County     Bank     v.  eific  Fruit  Distributors,  108  Wash. 

Central     State     Nat.     Bank,     135  265,  183  Pac.  101. 

Tenn.  13,  185  S.  W.  702.  22 Farmers'  Nat.  Bank  v.  John- 

ITHunnicutt    v.    Eeed,    149    6a.  ston,  —  Okla.  — ,  3  A.  L.   E.  99, 

803,   102    S.    E.   421.  176   Pac.   236. 

ISStaufCer    v.    Koch,    225    Mass.  23  Carrell   v.   State,   84   Tex.   Cr. 

525,  114  N.  E.  750.  554,  209  S.  W.  158. 
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§  432.  Organization  of  corporation  and  performance  of  con 
ditions   precedent — Articles,   certificates,   letters   patent,   etc. 

The  articles  of  incorporation  are  admissible,  where  properly 
authenticated,  to  show  the  corporate  entity  of  the  plaintiff.*- 
The  articles,  etc.,  of  incorporation  are  the  best  evidence  of  the 
fact  of  incorporation.^^  The  production  of  the  charter  makes  a 
prima  facie  case  of  corporate  existence.*® 

§  433.  —  National  banks.*' 

§  437.  —  Foreign  corporations.** 

24  Collins    V.    Armour    T'ertllizer  27  ' '  Mode    of   proving    corporate 

Works,  18  Ga.  App.   533,  89  S.  E.  existence   of   national   bank,"   see 

1054.  note  in  3  A.  L.  E.  101,  annotating 

26  Daniel   v.    Wade,   —   Ala.   — ,  Farmers'  Nat.   Bank   v.   Johnston, 

83   So.  99.  —  Okla.  — ,  3  A.  L.  E.  99,  176  Pac. 

26  La    Salle    v.    Hamilton    Nat.  236. 

Bank,  204  111.  App.  518.  28  See  §  5975,  infra. 
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CHAPTER  15 

Underwriting  Agreements 

§  443.  Distinctions. 

§  445.  Form  of  agreement. 

§  443.  Distinctions.! 

§  445.  Form  of  agreement.^  The  reservation  by  a  subscriber 
of  the  privilege  of  paying  for  his  stock  before  the  time  when 
the  underwriting  was  intended  to  be  dissolved  does  not  relieve 
him  of  his  equal  obligation  under  the  contract,  and  the  exercise 
of  such  option  does  not  increase  the  responsibility  of  the  other 
subscribing  parties.^ 

1  Syndicate  agreements  as  sim-  Bucher  v.  Federal  Baseball  Club 
ilar,  see  Gates  v.  Megargel,  266  of  Baltimore,  130  Md.  635,  101 
Fed.   811.  Atl.  534. 

2  Construction  of  agreement,  see  S  Bucher  v.  Federal  Baseball 
Wing  V.  Sedgwick,  254  Fed.  5;  Club  of  Baltimore,  130  Md.  635, 
"Wing  V.  MeCallum,  244  Fed.  199;  101  Atl.  534. 
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By-Laws 

I.   DEFINITION    AND    DISTINCTIONS 

§  481.  Distinguished   from   resolutions. 

II.   ADOPTION  AND  PROOr 

§  484.  Adoption — Power  in  general. 
§  486.  —  By  whom  power  exereised. 
§  487.  —  Mode. 

III.   VALIDITY 

§  489.  Consonance  with  law. 

§  492.  Impairment   of   obligation  of  contracts   and   destruction   or  impair- 
ment of  vested  rights. 

§  493.  Eestraint   of  trade. 

§494.  Consonance  with  charter  and  with  nature,  purposes  and  objects 
corporation. 

§  495.  Eeasonableness. 

IV.    CONSTKUCTION 

§  499.  General  rules  as  to  construction. 

V.   NOTICE 

5  500.  Presumption  of  knowledge. 

VI.    OPERATION    AND   EFFECT 

§  501.  On  stockholders  or  members. 
§  502.  On  third  persons. 

VII.   VTAIVER 

§  503.  Power  of  corporation,  members  and  officers  as  to  waiver  o2  by-laws; 
proof  of  waiver. 

VIII.   AMENDMENT  AND   SUBSEQUENT  ADOPTION. 

§  504.  Power  in  general. 
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IX.   KBPEAL 

§  508.  Power  in  general. 
§510.  Mode. 

X.   REGULATION  OP  PAKTICTJLAK  MATTERS 

§512.  Stock;  issue;  payment;   assessments;  rights  anii  liabilities  of  stock- 
holders in  general. 
§  513.  Transfer   of   stock — Restrictions   on  alienation. 
§  514.  —  Protective  regul3,tions. 
§  515.  —  Creating  or  reserving  lien  on  stock. 

I.    DEFINITION    AND    DISTINCTIONS 

§  481.  Distinguished  from  resolutions.^ 

II.    ADOPTION   AND   PROOF 

§  484.  Adoption — Power  in  general.* 

§  486.  —  By  whom  power  exercised.  ' '  Ordinarily  by-laws  are 
made  by  the  stockholders,  but,  where  the  statute  gives  that  power 
to  the  board  of  directors,  the  stockholders  cannot  change  it 
or  interfere  with  the  board  in  this  particular  so  long  as  such 
by-laws  are  reasonable  and  do  not  interfere  with  the  vested  and 
substantial  rights  of  the  stockholders,  or  are  not  contrary  to 
public  policy  or  the  established  law  of  the  land. "  '  "  There  is 
no  reason  why  the  stockholders  of  a  corporation  may  not  ratify 
by-laws  adopted  by  the  promoters  before  letters  patent  have  been 
issued  and  delivered  to  it."*  "The  majority  [stockholders] 
have  the  right  to  impose  upon  the  minority  additional  by-laws 
not  inconsistent  with  the  charter. ' '  ^ 

§  487.  —  Mode.  The  plan  of  organization  of  a  fraternal 
benefit  society,  as  set  forth  in  its  constitution,  is  not  amend- 
able by  a  by-law  not  enacted  pursuant  to  the  provision  of  the 

1  See    §  492,   iifra.  3  State    ex   rel.    Daubenspeek    v. 

2  In    Alabama,    however,     it    is  Day,  —  Ind.  — ,  123  N.  E.  402. 
said   that    "the    charter    does   not  4  National    Surety    Co.    v.    Wil- 
authorize  any  such  by-law  and  its  liams,   74  Fla.   446,   77   So.  212. 
adoption  is  therefore  ultra  vires."  6  G.    W.    Jones    Lumber    Co.    v. 
Baldwin    County    Producers'    Cor-  Wisarkana   Lumber   Co.,   125   Ark. 
poratiou  v.  Prishkorn,  —  Ala.  App.  65,   187   S.  W.  1068. 

— ,   81   So.   862. 
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constitution  as  to  amendments.^  A  contract  of  a  member  to  be 
bound  by  future  enacted  by-laws  means  such  by-laws  as  may 
be  legally  enacted,  whether  in  the  manner  provided  at  the  date 
of  his  membership  or  in  some  other  legal  manner  thereafter 
provided.'' 

III.    VALIDITY 

§  489.  Consonance  with  law.  By-laws  contrary  to  the  com- 
mon or  statutory  law  of  the  country  are  void.*  If  by-laws  and 
a  statute  conflict,  the  statute  prevails.'  Thus,  a  by-law  defining 
a  quorum  is  invalid  where  in  conflict  with  a  statute.^" 

§  492.  Impairment  of  obligation  of  contracts  and  destruc- 
tion or  impairment  of  vested  rights.  A  by-law  increasing  the 
liability  of  stockholders,  as  by  imposing  liability  for  past  and 
future  debts,  is  invalid.^^  Resolutions  of  the  Chicago  Board  of 
Trade,  affecting  prior  contracts  of  its  members,  are  not  "laws" 
within  the  constitutional  prohibition  of  laws  impairing  the  ob- 
ligation of  contracts.^^ 

§  493.  Restraint  of  trade.  A  by-law  in  restraint  of  trade  is 
unenforceable.^^     Thus,  a  by-law  of  a  grain  buying  company 

SKirkpatriek    v.    Abrahams,    98  *     »     *^     in     order    to     be    valid, 

Kan.  685,  159  Pac.  13.  must   be    consistent   with   the   law 

7Apitz    V.    Supreme   Lodge,    196  of  the  land,  and  a  by-law  or  ordi- 

111.   App.   278.  nance  in  contravention  of  a  stat- 

8  State    ex    rel.    Black    v.    Aztee  u^e  of  the  state  is  invalid. ' '  State 

Ditch  Co.,  25  N.  M.  590,  185  Pac.  ex  rel.   Black  v.   Aztec  Ditch  Co., 

549,  citing  1  Fletcher 's  Cye.  Corp.  25  N.  M.  590,  185  Pae.  549,  quot- 

§488;    Murphy    v.    Moncton    Hos-  ing  Fletcher's  Cye.  Corp. 

pital,  35  Dom.  L.  Eep.  (Can.)  327.  9  Grant   v.   Elder,   64   Colo.    104, 

A   by-law   is   invalid   where   op-  170  Pae.  198. 

posed  ■  to    the    law    of    the    land.  10  In  re  P.  P.  Keogh,  192  N.  Y. 

Gaffney    v.     Royal     Neighbors    of  App.  Div.  624,  183  N.  Y.  Supp.  408. 

America,   31   Idaho    549,   174   Pac.  H  Eoush   v.   Longdale  Independ- 

1014.  ent  Tel.  Co.,  78  W.  Va.  136,  88  S. 

By-laws    must    not    be    contrary  E.   623. 
to  the  general  statutes  or  charter  12  Thomson  v.  Thomson,  293  111. 
provisions.     Wegener  v.   Wegener,  584,  127  N.  E.  882. 
Ohio  St. — ,  126  N.  E.  892.  13  Baldwin     County     Producers' 

"It    is    uniformly    held    that    a  Corporation  v.   Prishkorn,  —  Ala. 

by-law    of    a    private    corporation  App.    — ,    81    So.    862;    Booker    & 
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■whereby  farmers  agree  not  to  sell  their  grain  to  competitors  of 
their  own  company,  except  on  payment  of  a  penalty  of-  one 
cent  a  bushel,  is  unreasonable  and  invalid  from  the  viewpoint 
of  a  contract  as  in  restraint  of  trade. ^* 

§  494.  Consonance  with  charter  and  with  nature,  purposes 
and  objects  of  corporation.  The  nature  of  a  corporation  as 
evidenced  by  its  articles  of  incorporation  cannot  be  affected  by 
its  by-laws. ^^ 

§  495.  Reasonahleness.  By-laws  are  not  invalid  because  their 
effect  is  to  limit  the  freedom  of  action  of  members  and  to  in^ 
jure  the  business  of  third  persons.^^  A  by-law  of  a  fraternal 
benefit  society  is  not  valid  if  it  is  unreasonable.^'' 

IV.    CONSTRUCTION 

§  499.  General  rules  as  to  construction.  Conflicts  between 
provisions  of  the  by-laws  of  a  fraternal  benefit  society  are  to 
be  resolved  in  the  same  manner  as  conflicts  between  statutes.^* 


Kinnaird  v.  Louisville  Board  of 
Fire  TJnderwritera,  188  Ky.  771, 
224  S.  W.  451. 

By-law  as  in  restraint  of  trade, 
see  Ex  Parte  Baldwin  County 
Producers'  Corporation,  —  Ala. 
— ,   83   So.  69. 

14  Burns  v.  Wray  Farmers ' 
Grain  Co.,  65  Colo.  425,  176  Pac. 
487,  approving  Beeves  v.  Decorah 
Farmers'  Co-Op.  Society,  160  Iowa 
194,  44  L.  E.  A.  (N.  S.)  1104,  140 
N.  W.  844. 

A  by-law  of  a  co-operative  cor- 
poration providing  tliat  "a  mem- 
ber of  the  corporation  selling  his 
produce  to  any  person  other  than 
the  regularly  authorized  agent  of 
the  corporation  shall  pay  three  per 
cent  of  his  gross  sales  into  the 
treasury  of  the  corporation"  is 
unenforceable  because  in  restraint 
of    trade.      Baldwin    County    Pro- 


ducers' Corporation  v.  Frishkorn, 
—  Ala.  App.  — ,  81  So.  862. 

15  Canyon  Creek  Irrigation  Dist.  v. 
Martin,  52  Mont.  339,  159  Pac.  418. 

16  Booker  &  Kinnaird  v.  Louis- 
ville Board  of  Fire  Underwriters, 
188   Ky.    771,   224   S.  W.   451. 

IT  Sovereign  Camp  of  Woodmen 
of  World  V.  Eobinson,  —  Tex.  Civ. 
App.  — ,  187  S.  W.  215.  • 

By-laws  of  Knights  of  Pythias 
held  unreasonable,  see  Supreme 
Lodge  V.  Wilson,  — ■  Tex.  Civ.  App. 
— ,  204   S.  W.   891. 

Eeasonableness-  of  by-law  of  co- 
operative farmers'  association  as 
to  mode  of  distributing  profits 
among  members,  see  Mooney  v. 
Farmers'  Mercantile  &  Elevator 
Co.  of  Madison,  138  Minn.  199, 
164  N.  W.  804. 

18  Kirkpatrick  v.  Abrahams,  98 
Kan.   685,  159  Pac.   13. 
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V.    NOTICE 

§  500.  Presumption  of  knowledge.^'  ' '  It  cannot  be  presumed 
that  a  transferee  of  stock  in  a  corporation  lias  knowledge  of 
the  corporation  by-laws."  This  was  said  in  an  action  by  a 
purchaser  of  stock  to  compel  a  foreign  corporation  to  transfer 
the  stock  on  its  books  to  him.^" 

'  VI.    OPERATION   AND   EFFECT 

§  501.  On  stockholders  or  members.  By-laws,  when  adopted, 
are  as  much  the  law  of  the  corporation  as  if  the  provisions 
thereof  had  been  a  part  of  the  charter.*^  Members  of  a  fra- 
ternal insurance  society  are  bound  by  valid  by-laws.^^  A  by-law 
violating  a  statute  is  void  as  to  a  member  chargeable  with 
knowledge  of  the  corporate  want  of  power  to  make  a  contract 
based  thereon.*^ 

§  502.  On  third  persons.^*  Third  persons  are  not  bound  by 
by-laws  not  expressly  authorized  by  the  charter  or  statute  un- 
less they  have  actual  notice  of  them.^^  However,  even  verbal 
by-laws  are  binding  on  the  payee  of  a  note  made  by  a  corpora- 
tion, where  he  knows  of  such  by-laws.^^  A  general  manager 
"employed  for  a  year  with  knowledge  of  a  by-law  giving  the  board 
of  directors  power  to  remove  the  manager  when  deemed  neces- 
sary for  the  best  interests  of  the  company,  is  bound  by  such 
by-law  and  cannot  recover  where  discharged  by  the  directors 
before  the  end  of  the  year.^'' 

19  See  also  §§501,  502.  21  By-laws    as   notice    of   powera 

ZOBaer    v.    Waseca   Milling   Co.,  of  officers  or  agents  to  third  per- 

143  Minn.  483,  171  N.  W.  767,  173  sons  dealing  with  corporation,  see 

N.  W.  401.  §  1926,  infra. 

21  Kavanaugh  v.  Commonwealth  26  Newton  v.  Johnston  Organ  & 
Trust  Co.  of  New  York,  223  N.  Y.  Piano  Mfg.  Co.,  —  Cal.  — ,  180 
103,  119  N.  E.  237.  Pae.   7. 

22  Weiditschka  v.   Supreme  Tent  26  Phillips     v.     Interstate     Land 
Knights   of   Maccabees    of  World,  Co.,  174  N.  C.  542,  94  S.  E.  12. 
Iowa  — ,  170  N.  W.  300.  27  Eundell     v.    Farmers'     Co-Op. 

23Haner  v.   Grand  Lodge  A.  O.       Elevator   Co.,   210   Mich.   642,   178 
TJ.   W.,  102   Neb.   563,   168   N.  W.      N.  W.  21. 
189. 
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VII.    WAIVEE 

§  503.  Power  of  corporation,  members  and  officers  as  to 
waiver  of  by-laws ;  proof  of  waiver.  Nonusage  of  a  by-law  by 
corporate  officers,  continued  for  a  sufficient  length  of  time  to 
bring  it  home  to  the  stockholders,  will  work  its  abrogation.^* 

VIII.    AMENDMENT  AND  SUBSEQUENT  ADOPTION 

§  504.  Power  in  general.  Conceding  that  a  custom  of  dis- 
tributing profits  equally  among  stockholders  became  in  legal 
effect  a  by-law,  the  custom  may  be  abandoned  or  modified  pre- 
cisely the  same  as  a  formally  enacted  by-law  may  be  amended 
or  wholly  repealed.^^  Equity  has  jurisdiction  to  cancel  an 
invalid  amendment  of  a  by-law.*" 

IX.    REPEAL 

§  508.  Power  in  general.  Even  if  a  long  continued  custom 
is  in  effect  a  by-law,  it  may  be  abandoned  precisely  the  same 
as  a  formally  enacted  by-law  may  be  amended  or  wholly  re- 
pealed.*^ A  by-law  requiring  notice  of  special  corporate  meet- 
ings cannot  be  arbitrarily  revoked  by  the  directors.*^  By-laws 
adopted  by  the  stockholders  cannot  be  changed  by  the  hoard 
of  directors.** 

§  510.  Mode.  By-laws  provided  that  they  could  be  amended 
or  revoked  by  majority  vote  of  the  trustees  "at  any  monthly 
meeting,  notice  being  given  at  a  previous  meeting  of  any  ia-^ 
tended  change,  and  that  the  change  must  not  be  acted  upon  for 
at  least  one  month  from  the  time  of  giving  of  notice."  It  was 
held  that  a  repeal  of  a  by-law  at  a  regular  meeting,  without 
notice  of  any  intended  change,  was  effective  from  the  next  meet- 
ing over  a  month  later  when  the  same  trustees  approved  the  acts 

28  Huxtable  v.  Berg,  98  Wash.  31  Mooney  v.  Farmers '  Merean- 
616,   168   Pac.   187.  tile    &    Elevator    Co.    of    Madison, 

29  Mooney   v.   Farmers'   Mercan-  138  Minn.  199,  161  N,  W.  804. 
tile    &    Elevator    Co.    of   Madison,  32  Canada  Furniture  Co.  v.  Ban- 
138  Minn.  199,  164  N.  W.  804.  ning,  39  Dom.  L.  Eep.   (Can.)   313. 

30  E'oush  V.  Longdale  Independ-  SS  State  ex  rel.  Carpenter  v. 
ent  Tel.  Co.,  78  W.  Va.  136,  88  Kreutzer,  100  Ohio  St.  246,  126 
S.  E.  623.  X.  E.  54. 
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of  the  preceding  meeting.^*  The  rule  that  "nonusage  of  a  by- 
law by  the  corporate  officers  when  continued  for  a  length  of 
time  sufficient  to  bring  it  home  to  the  stockholders  will  accom- 
plish the  abrogation  thereof,"  was  reiterated  and  applied  by 
the  Washington  Supreme  Court  where  a  by-law  providing  that 
the  annual  rentals  of  an  irrigation  company  should  not  exceed 
one  dollar  a  share  unless  authorized  by  a  majority  vote  of  the 
stockholders,  was  violated  by  the  corporate  trustees  who  re- 
peatedly, from  year  to  year,  fixed  and  collected  a  water  rental 
of  five  to  six  dollars  a  share,  without  being  authorized  so  to  do 
by  a  majority  vote  of  stockholders.^^ 

X.    REGULATION   OF   PAETICULAR   MATTERS 

§512.  Stock;  issue;  payment;  assessments;  rights  and  lia- 
■bilities  of  stockholders  in  general.  In  Minnesota,  the  statutes 
authorize  co-operative  associations  to  provide  by  by-law  for  the 
distribution  of  profits  and  earnings  in  such  proportions  as  the 
stockholders  may  deem  just.  Pursuant  thereto  a  by-law  of  a 
farmers'  co-operative  mercantile  company  provided  for  equal 
distribution  of  profits  among  the  stockholders  up  to  seven  per 
cent  and  a  division  of  the  balance  of  profits  among  the  stock- 
holders "pro  rata  to  the  amount  of  business  each  has  furnished 
to  the  company  during  the  year,  in  the  form  of  furnishing  to 
it  the  product  or  products  in  which  it  is  dealing."  A  stock- 
holder who  contributed  nothing  to  the  business  of  the  com- 
pany attacked  the  by-law  as  violating  his  vested  rights  because 
of  a  long-continued  custom  of  distributing  the  profits  in  equal 
proportions  to  all  stockholders,  but  the  by-law  was  held  valid.^^ 
A  by-law  providing  that  no  assessment  shall  be  levied  while 
any  portion  of  the  previous  one  remains  unpaid  unless  the  power 
of  the  corporation  for  collecting  it  has  been  exercised  or  the  col- 
lecting has  been  enjoined,  is  for  the  protection  of  those  who 
have  paid  their  assessments  and  does  not  mean  "that  one  who 
fails  to  pay  an  assessment  against  his  stock  thereby  exempts  him- 
self from  any  further  assessment. ' '  ^"^ 

34  Penneeard     v.     Giant     Ledge  tile    &    Elevator    Co.    of    Madison, 

Min.   Co.,   97  "Wash.   384,  166  Pac.  138  Minn.  199,  164  N.  W.  804. 

629.  37  Penneeard     v.     Giant     Ledge 

35Huxtable    v.    Berg,    98    Wash.  Min.  Co.,  97  Wash.  384,  166  Pae. 

616,  168  Pae.  187.  629. 

86  Mooney   v.   Farmers '  Merean- 
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§  513.  Transfer  of  stock — Restrictions  on  alienation.  There 
is  a  special  reason  why  by-law  restrictions  on  the  power  to 
transfer  stock  should  be  upheld  in  the  ease  of  "co-operative" 
companies  as  distinguished  from  ordinary  business  corpora- 
tions.^' Charter  power  of  a  co-operative  company,  not  only 
to  regulate  the  right  to  transfer  stock  but  also  to  make  by-laws 
as  to  "the  terms  and  limitations  of  stock  ownership,"  especially 
where  the  corporation  is  authorized  to  purchase  its  own  stock, 
confers  power  to  adopt  a  by-law  providing  that  no  stockholder 
shall  transfer  his  stock  without  giving  the  corporation  90  days' 
notice  and  an  option  to  purchase  the  stock  at  par  plus  divi- 
dends.^^ Power  to  make  by-laws  regulating  "the  transfer  of 
stock"  does  not  authorize  a  by-law  to  permit  directors  to  veto 
such  transfers.*"  A  by-law  authorizing  directors  to  refuse  arbi- 
trarily to  transfer  shares  of  stock  is  invalid  in  Canada.*^ 

§  514.  —  Protective  regulations.  A  by-law  providing  that 
stock  "shall  after  payment  of  all  calls  or  assessments  thereon 
be  transferable  on  the  books  of  the  company"  means  that  the 
stock  shall  be  transferable  after  the  payment  of  all  calls  or 
of  all  instalments  then  due  upon  such  calls.*^ 

§  515.  —  Creating  or  reserving  lien  on  stock.  The  transferee 
of  stock  is  not  affected  by  the  terms  of  a  by-law  as  to  a  lien  of 
which  he  has  no  notice,  where  the  certificate  makes  no  reference 
thereto.**  The  contract  lien  of  a  pledgee  of  stock,  dating  from 
the  execution  of  the  contract,  is  superior  to  a  by-law  lien  of 
the  corporation,  where  the  pledgee  had  no  notice  thereof  until 
sale  of  the  stock  to  enforce  the  pledge.**  The  words  "transfer- 
able only  on  the  books  of  the  corporation  in  person  or  by  at- 
torney on  surrender  of  this  certificate,"  in  a  stock  certificate, 
do  not  charge  the  transferee  with  notice  of  a  by-law  lien.*^ 

SSChafeee     v.    Farmers'     Co-Op.  42  Geary   St.,  P.   &  O.  E.  Co.  ▼. 

Elevator    Co.,    39    N.    D.    585,    168  Bradbury  Estate  Co.,  179   Cal.  46, 

N.   W.   616.  175  Pae.  457. 

39  Chaffee  v.  Farmers '  Co-Op.  43  Citizens '  Bank  of  Maxeys  v. 
Elevator  Co.,  39  N.  D.  585,  168  N.  Bank  of  Penfield,  —  Ga.  App.  — , 
W.   616.  101   S.   E.  203. 

40  Canada  National  Fire  Ins.  44  American  Nat.  Bank  of  At- 
Co.  V.  Hutchings,  39  Dom.  L.  Eep.  lanta  v.  East  Atlanta  Bank,  147 
(Can.)    401.  Ga.  750,  95  S.  E.  286. 

41  Hutehings  v.  Canadian  Nat.  45  Citizens '  Bank  of  Maxeys  v. 
Fire  Ins.  Co.,  33  Dom.  L.  Eep.  Bank  of  Penfield,  —  Ga.  App.  — , 
(Can.)    752,    750.  101  S.  E.  203. 


CHAPTER  17 

Subscriptions  to  Capital  Stock 

I.   NATURE   AND    FORMATION    OF    CONTRACTS    OF    SUBSCRIPTION    AND    OTHER 

AGREEMENTS 

§  520.  Subscriptions   and   other   agreements   defined   and   distinguished. 

§  520a  [New] .     Permit  as  condition  precedent  under  Blue  Sky  Law. 

§  521.  Formation  of  contract  of  subscription — In  general. 

§  522.  —  Subscriptions  after  formation  of  corporation. 

§  523.  —  Subscriptions  before  formation  of  corporation. 

§  524.  —  Formation  of  a  different  corporation. 

§  526.  Consideration  and  mutuality — In  general. 

§  528.  —  Failure  of  consideration. 

§  529.  Incomplete  subscriptions. 

§  532.  Subscription  paper  as  contract  between  subscribers. 

§  534.  Form  of  subscription  and  formalities  in  subscribing — In  general. 

§535.  — Definiteness  and  certainty;  misnomer. 

§  537.  — Necessity  for  writing — Statute  of  frauds. 

§  543.  Subscriptions  implied   from  conduct. 

§  544.  Effect  of  mistake  or  ignorance. 

§  549.  Capacity   of   subscribers  and  effect   of   disability — Subscriptions  by 

municipal  corporations. 
§  551.  —  Subscriptions  by  officers,  agents  and  commissioners. 
§  553.  Subscriptions  by  agents,  trustees  or  partners. 
§  556.  Authority  and  duties  generally  as  to  receiving  subscriptions. 
§563.  Revocation   or  withdrawal   of   subscriptions — Before   acceptance   b:; 

the  corporation. 
8  567.  Lapse  or  abandonment  of  subscriptions. 
§  568.  Illegality  in  contracts  of  subscription. 
§  569.  Proof  of   subscriptions. 
§  570.  Construction  of  subscription  contracts. 

§  570a  [New],  Equities  of  subscriber  as  inferior  to  rights  of  creditor. 
§  571.  General  nature  and  extent  of  subscriber 's  liability. 

■4 
II.    SUBSCRIPTIONS     UPON     EXPRESS     CONDITIONS     PRECEDENT,     IMPLIED     CONDI- 
TIONS   PRECEDENT    AND    CONDITIONAL    DELIVERY    OF    SUBSCRIPTIONS 

§  573.  Conditional  subscriptions  defined. 

§  574.  Conditional    subscriptions    distinguished    from    subscriptions    upon 

special  terms. 
§  577.  Oral  conditions  affecting  written,  subscriptions. 
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§  579.  Effect   of    valid    conditional   subscriptions — Before   performance    or 

fulfillment  of  condition. 
§  584.  —  Eight  to  withdraw  conditional  subscriptions. 
§  587.  Implied  conditions  precedent — Formation  of  corporation  and  effect 

of    irregularity    or    failure    to    incorporate — Subscriptions    before 

corporation   is   formed. 
§  589.  —  Power  to  issue  stock  subscribed  for. 
§  593.  —  Issue   or  tender   of   certificate   of   stock. 
§  598.  Waiver  of  conditions  by  subscriber. 
§  599.  Estoppel  of  subscriber. 

III.  STJBSCEIPTIONS   UPON    SPECIAL   TEKMS 

§  602.  Power  to  accept  subscriptions  upon  special  terms,  and  validity  there- 
of— In  general. 

§  603.  —  Violation  of  charter,  statutory  or  constitutional  provisions. 

§  604.  —  Agreements  for  surrender  or  repurchase  of  stock. 

§  606.  —  Subscriptions  constituting  a  fraud  upon  other  stockholders  or 
creditors — In  general. 

§  607. Agreements  for  surrender  or  repurchase  of  stock. 

§  608.  —  Authority  of  agents  receiving  subscriptions. 

§  609.  —  Oral  stipulations — Other  writings. 

IV.  FRAUD  IN  PEOCUBING  SUBSCBIPTIONS 

§  610.  Effect  of  fraud  in  general. 

§  611.  Want  of  authority  on  part  of  person  making  representation. 
§  612.  What  amounts  to  fraud  in  procuring  subscriptions — In  general. 
§  614.  —  Eepresentations  as  to  financial  conditions. 
§  615.  —  Eepresentations  as  to  capital  stock. 
§  616.  —  Eepresentations  a's  to   dividends. 
§  617.  —  Further  illustrations. 
§618.  — Expression   of   opinion   or  prediction.- 
§  619.  —  Promises  and  statements  of  intention. 
§  623.  —  Knowledge  of  falsity  and  intention  to  deceive. 
•  §  625.  —  Eight  to  rely  on  representations. 
§  626.  —  Necessity  for  injury. 
§  627.  Eemedies  of   subscriber  or  purchaser  in  case   of   fraud — Rescission 

in  general. 
§  628.  — Eecovery  of  money  or  other  consideration  paid. 
§  629.  —  Action  for  deceit. 

§  631.  Limitations  upon  the  right  to  rescind — Eestoration  of  the  status  quo. 
§  633.  — Ratification  or  waiver  as  a  bar  to  rescission. 
§  634.  —  Laches  as  a  bar  to  rescission. 
§636.  — Effect  of  insolvency  of  the  corporation. 

v.  WITHDRAWAL,    RELEASE    AND    DISCHARGE    OF    SUBSCRIBERS 

§  637.  Withdrawal  of  subscribers. 

§  638.  Eelease  of  subscribers  by  the  corporation — Eight  of  corporation  or 
its,  officers  in  general. 
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§639.  — Eight  as  against  creditors  or  dissenting  stockholders, 

§  640.  —  Exceptions  to  and  modifications  of  the  rule. 

§  642.  Discharge    by   payment. 

§  644.  Discharge  in  bankruptcy. 

§  646.  Discharge   by   nonperformance    of    conditions   precedent   or   special 

terms. 
§  647.  Discharge  by  alteration  or  amendment  of  charter. 
§  650.  Special  agreements  with,  release  or  withdrawal  of,  or  nonpayment 

by,  other  subscribers. 
§  652.  Mismanagement  of  the  corporation,  illegal  election  of  officers,  etc 
§  654.  Nonuser  or  abandonment  of  enterprise. 
§  656.  Statute  of  limitations. 

VI.   REMEDIES    OF    CORPORATION    AGAINST    SUBSCRIBERS 

§  657.  Actions  on  subscriptions — In  general. 

§  658.  —  Effect  of  remedy  by  forfeiture  or  sale  of  shares. 

§  660.  — Evidence  and  burden  of  proof;  variance. 

§  661.  ■ —  Set-off  and  counterclaim  by  subscriber. 

§  662.  Forfeiture  and  sale  of  shares — The  right  and  power  in  general. 

VII.    CALLS  OR  ASSESSMENTS   ON  UNPAID  SUBSCRIPTIONS 

§  669.  When  calls  are  necessary — In  general. 

§  674.  Validity  and  sufficiency  of  calls — Time  of  making  calls. 

§677.  — Uniformity  and  equality. 

§  678.  —  Mode  of  making  calls. 

§  683.  Notice  of  calls  and  demand  of  payment — Necessity  for  notice. 

IX.   INTEREST,    PENALTIES    AND    LIQUIDATED    DAMAGES 

§  689.  Interest. 

X.    SUBSCRIPTION    OP    FULL    AMOUNT    OF    CAPITAL    STOCK,    OR    OF    A    SPECiriED 

PERCENTAGE    THEREOF 

§  692.  As  a  condition  precedent  to  legal  incorporation  or  transaction   of 

business. 
§  693.  As  a  condition  precedent  to  enforcement  of  subscriptions — General 

rule. 
§  694.  —  Effect  of  provisions  of  statute,  charter  or  contract. 
§  696.  What  subscriptions  or  promises  may  be  counted. 
§  704.  Waiver  and  estoppel — General  principles. 
§  705.  —  Particular   acts   constituting  waiver   or  estoppel. 

XI.   PAYMENTS    ON    SUBSCRIPTIONS 

§  707.  Effect  of  nonpayment  on  legality  of  incorporation  or  right  to  com- 
mence business. 

§  708.  Effect  of  nonpayment  on  validity  of  subscriptions  and  liability  of 
subscribers. 

§  712.  Sufficiency  of  payment. 
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XII.    OVEBSUBSCRIPTION   AND   APPORTIONMENT   OR   DISTRIBUTION    Or   STOCK 

§  713.  Effect  of  oversubscription. 

XIII.   ESTOPPEL    or    SUBSCRIBERS 

§  716.  Estoppel  to  deny  subscription  or  the  validity  thereof. 

I.    NATURE   AND    FORMATION    OP    CONTRACTS    OP    SUBSCRIPTION    AND 
OTHER  AGREEMENTS 

§520.  Subscriptions  and  other  agreements  defined  and  dis- 
tinguished. A  subscription  for  stock  is  distinguishable  from  a 
contract  to  purchase  stock.^  Where  one  purchases  stock  from 
another  who  holds  it  in  trust,  but  deals  with  the  individual  and 
not  with  the  corporation,  he  is  not  a  subscriber.^  Purchase  of 
preferred  stock  from  the  president  of  the  corporation,  where  all 
the  preferred  stock  had  been  issued  to  him  for  contracts  held 
by  him,  is  not  a  subscription  to  stock  although  full  value  was  not 
paid.^  A  statute  prohibiting  the  carrying  on  of  "business" 
before  filing  specified  papers  does  not  apply  to  the  taking  of 
stock  subscriptions.* 

The  provision  of  the  Michigan  Securities  Act  excluding  from 
its  operation  everything  relating  to  the  issuance  of  stock  by  a 
corporation  to  the  "original  subscribers  to  its  articles  of  in- 
corporation" excludes  matters  relating  to  the  issuance  of  stock 
to  subscribers  to  the  capital  stock  before  incorporation  but  who 
did  not  actually  sign  the  articles  of  incorporation.* 

§  520a  [New],  Permit  as  condition  precedent  under  Blue 
Sky  Law.  Under  the  California  Blue  Sky  Law,  no  valid  sub- 
scription to  stock  can  be  made  before  a  permit  is  secured  from 
the  commissioner  of  corporations.® 

§521.  Formation  of  contract  of  subscription — In  general. 

Acceptance  by  the  corporation  is  necessary  to  constitute  a  bind- 

1  Mills   V.   Friedman,   111   N.   Y.  4  Hanger  v.   International   Trad- 

Misc.  253,  181  N'.  Y.  Supp.  285.  ing   Co.,   184   Ky.    794,   214   S.   W. 

SEochelle  Roofing  Co.  v.  Burley  438. 

&  Stevens,  226  Mass.  349,  115  N.  B  Decke  v.  Baker,  201  Mich.  608, 

E.   478.  167    N.    W.    908. 

3  Eochelle    Eoofing    Co.    v.    Bur-  6  Nannizzi    v.    Caprile,    —    Cal. 

ley  &  Stevens,  226  Mass.  349,  115  App.  — ,  185  Pac.  673. 
N.  E.  478. 
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ing  subscription,''  but  it  is  not  necessary  that  a  stock  certificate 
be  issued.'  A  subscription  for  a  specified  number  of  shares  is  a 
continuing  offer  until  accepted  or  revoked.*  Acceptance  of  a 
subscription  contract  by  the  corporation  need  not  be  formal.^" 
Receipt  of  notice  of  a  shareholders'  meeting  by  a  subscriber  for 
shares  is  notice  of  acceptance  of  his  application  for  shares. ^^ 
A  formal  allotment  of  shares  or  sending  a  notice  of  allotment 
is  not  necessary  to  make  a  subscriber  a  stockholder.^'' 

§  522.  —  Subscriptions    after    formation    of    corporation.^' 

Where  a  prospective  subscriber  to  stock  refused  to  pay  anything 
down  but  proposed  that  he  be  given  the  option  to  return  the 
stock  within  10  months  and  receive  back  his  note  or  any  cash 
paid,  and  the  agent  agreed  to  submit  this  proposition  to  the 
company  but  did  not  do  so  but  instead  turned  in  the  subscrip- 
tion as  an  unconditional  one,  the  subscriber  is  not  liable  on  the 
subscription  because  no  contract  was  ever  entered  into.^* 

§523.  — Subscriptions    before    formation    of    corporation. 

Subscriptions  before  incorporation  become  binding  as  soon  as 
the  corporation  is  formed  and  it  expressly  or  impliedly  accepts 
them.^^  Subscriptions  to  stock  fully  carried  out  before  the 
creation  of  the  corporation  bind  both  the  subscriber  and  the 
after-created  corporation.^'  Postponement  of  acceptance  of 
a  subscription  to  stock,  after  organization  of  the  corporation, 
is  not  a  rejection  of  the  subscription.^' 

TNatwick     v.      Terwilliger,      24  16  Martin    v.    Eothwell,    81    W. 

"Wyo.  253,  160  Pac.  338.  Va.  681,  95  S.  E.  189. 

8  Jackson  v.  Sabie,  36  N.  D.  49,  In     Canada,    a    subscription    to 
161  N.  W.  722.  stock  in  a  company  not  yet  incor- 

9  Martin  v.   Cushwa,  —  W.  Va.  porated   must   be   accepted   by   an 
— ,  104  S.  E.  97.  allotment  of  the  shares  applied  for 

10  Ee  Monarch  Bank  of  Canada,  and  a  notice  to  the  subscriber  of 
48  Dom.  L.  Eep.   (Can.)   588.  such   allotment.     Morse    Co-Opera- 

11  Traders    Trust    Co.    v.    Good-  tive  Supply  Co.  v.  Coates,  38  Dom. 
man,   37   Dom.  L.  Eep.    (Can.)    31.  L.  Eep.    (Can.)    92. 

12  Alberta   Eolling   Mills    Oo.    v.  16  stone  v.  "Walker,  201  Ala.  130, 
Christie,   45   Dom.   L.   Eep.    (Can.;  L.  E.  A.  1918  0  839,  77  So.  554. 
545,  rev'g  38   Dom.  L.  Eep.  488.  17  Martin  v.  Cushwa,  —  W.  Va. 

IS  See   also    §  521,  supra.  — ,  104  S.  E.  97. 

14  Tidewater  Southern  E.  Co.  v. 
Merz,  35  Cal.  App.  405,  169  Pac. 
1054. 
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§  524.  —  Formation  of  a  different  corporation.  "Where  the 
objects  of  the  corporation  formed  were  wholly  different  from 
those  specified  in  the  subscription  contract,  the  subscriber  can- 
not be  held  liable.^*  However,  a  material  change  in  the  char- 
acter of  the  enterprise  or  purpose  of  a  proposed  corporation 
does  not  release  a  subscriber.  Only  a  material  change  in  the 
charter  of  the  corporation,  made  without  his  consent,  will  release 
him.^* 

§  526.  Consideration  and  mutuality — In  general.  Stock  sub- 
scriptions are  not  binding  where  based  -on  no  consideration,*" 
but  opportunity  to  buy  stock  is  a  consideration  for  the  agree- 
ment to  purchase,*^  and  mutual  promises  of  subscribers  are  a 
sufficient  consideration  in  states  where  a  subscription  by  a  num- 
ber of  persons  to  stock  in  a  company  to  be  thereafter  formed 
by  them  is  regarded  as  a  contract  between  the  subscribers.** 
There  need  be  no  certificate  of  stock  issued  in  order  to  constitute 
a  consideration  for  a  subscription  to  stock.**  If  the  stock  is  of 
no  value  whatever  when  purchased,  there  is  no  consideration. 
It  is  a  defense  to  an  action  on  &  stock  subscription  note.** 

Fictitious  subscriptions  to  stock  are  unlawful  and  the  sub- 
scriber cannot  recover  sums  paid  as  advances.*^ 

§  528.  —  Failure  of  consideration.*®  The  fact  that  stock 
became  worthless  or  deteriorated  in  value   is  not  ground  for 

18  Collings  V.  Allen,  90  N.-  J.  L.  23  Skluzacek  v.  Fossum,  139 
5,  100  Atl.  170,  aff'd  without  opin-       Minn.  498,  166  N.  "W.  124. 

ion,  102  Atl.  1052.  24  Lindsay  v.   Sonora  Gold  Min- 

Objection     that     a     corporation  ing  &  Milling  Co.,  —  Mo.  — ,  196 

was  not  the  kind  contemplated  by  S.  "W.  764. 

the  subscription  held  not  sustained  25  Henderson  v.  Strang,  48  Dom. 

in    Philadelphia    Motor    Speedway  L.  Eep.  (Can.)   606. 

Ass'u   V.    Sale,    69   Pa.   Super.   Ct.  26  See  also  §654,  infra. 

583.  For  note   on  "Eight  to  recover 

19  Bunn  v.  Farmers'  Warehouse  money  paid  to  a  corporation  in 
Co.,  18  Ga.  App.  567,  90  S.  E.  78.  expectation  of  receiving  corporate 

20 Baldwin  v.  Timber  Inv.  Co.,  stock  which  is  never  issued,"  see 
—  N.  D.  — ,  176  N.  W.  662.  L.   R.   A.   1918   E    754,   annotating 

21  Nolle  V.  Mutual  Union  Brew-  Clark  v.  Hamilton,  217  Fed.  229, 
ing  Co.,  264  Pa.  534,  108  Atl.  23.      L.  E.  A.  1918  E  750, 

82  Philadelphia  Motor  Speed- 
way Ass'n  V.  Sale,  69  Pa.  Super. 
Ct.   583. 
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rescission  where  it  was  really  of  the  value  stated  at  the  time 
of  the  sale.^'  A  promise  to  employ  a  subscriber  to  stock  "per- 
manently," as  part  of  the  consideration  for  his  subscription,  is 
not  broken  where  he  continued  in  its  employment  until  the  cor- 
poration was  dissolved.^* 

§  529.  Incomplete  subscriptions.^^ 

§  532.  Subscription  paper  as  contract  between  subscribers.'" 

§  534.  Form  of  subscription  and  formalities  in  subscribing — 
In  general.  It  is  well  settled  "that  a  contract  for  an  original 
issue  of  shares  of  stock  in  exchange  for  property  is  in  legal 
effect  but  a  subscription  to  stock,  even  if  it  be  not  a  subscription 
contract  in  form."^^ 

§  535.  —  Definiteness  and  certainty ;  misnomer.'^  Omitting 
"Inc."  from  the  corporate  name  does  not  affect  the  validity  of 
a  subscription  to  the  company,  where  no  question  of  identity  is 
involved.'^ 

§  537.  —  Necessity  for  writing — Statute  of  frauds.'*  A  parol 
subscription  to  stock  is  valid,  in  the  absence  of  a  statute  to  the 
contrary.'*  A  subscription  is  not  within  the  statute  of  frauds, 
as  an  agreement  for  the  sale  of  goods,  wares  or  merchandise.'® 

On  the  other  hand,  an  agreement  for  sale  of  stock  in  a  cor- 
poration to  be  formed,  where  not  capable  of  performance  in  a 
year,  is  within  the  statute  of  frauds.'''    But  deferred  payments 

27 Palmer  v.  Citizens'  Bank  of  which  could  be  specifically  en- 
Murray,  179  Ky.  54,  200  S.  W.  41.  forced,  in  Jamestown  Portland  Ce- 

28  Beeman  v.  Richardson,  —  Cal.  ment  Corporation  v.  Bowles,  228 
App.  — ,  189  Pac.  790.  Mass.  176,  117  N.  E.  41. 

29  Parol  evidence  as  to,  see  §  569,  33  Meehanicville  War  Chest  v. 
infra.  Butterfield,   110   N.   T.   Misc.    257, 

30  Necessity    for    acceptance    of  181  N.  Y.   Supp.  428. 
subscription,  see  §§521-523,  supra.  34  See  also   §696,   infra. 

31  Pasadena  Rapid  Transit  Co.  v.  3B  Mills  v.  Friedman,  111  N.  Y. 
Munson,  37  Cal.  App.  352,  174  Pac.  Misc.  253,  181  N.  Y.  Supp.  285. 
109.  36  Mills  V.  Friedman,  111  N.  Y. 

32  Particular  subscription  agree-  Misc.  253,  181  N. '  Y.  Supp.  285. 
ment  held  not  to  show  an  enforce-  37  Meyer  v.  E.  G.  Spink  Co.,  — 
able      contract,      performance      of  Ind.  App.  — ,  124  N.  B.  757. 
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on  a  stock  subscription  are  enforceable  even  if  the  contract  is 
not  in  writing  and  such  payments  extend  beyond  the  period  of 
one  year.^* 

§  543.  Subscriptions  implied  from  conduct.  The  taking  of 
certificates  of  stock  -without  subscription  implies  a  promise  to 
pay  for  them.*^ 

§  544.  Effect  of  mistake  or  ignorance.  Mistake  may  author- 
ize reformation  of  a  stock  subscription  so  as  to  make  it  con- 
ditional rather  than  absolute.*" 

§  549.  Capacity  of  subscribers  and  effect  of  disability — Sub- 
scriptions by  municipal  corporations.  The  legislature  may 
authorize  cities  and  towns  to  subscribe  for  railroad  stock.*^ 

§  551.  —  Subscriptions  by  officers,  agents  and  commissioners. 

An  optional  subscription  to  stock,  made  by  the  promoters  of  the 
corporation  and  ratified  by  themselves  as  the  board  of  directors, 
with  no  intention  of  enforcing  it  unless  the  corporation  was  a 
success,  but  held  out  to  the  public  as  a  binding  subscription, 
is  a  fraud  on  future  subscribers  and  cannot  be  enforced  against 
the  corporation.*^ 

§  553.  Subscriptions  by  agents,  trustees  or  partners.*'     An 

executor  cannot  bind  the  estate  by  subscribing  for  stock.** 

§  556.  Authority  and  duties  generally  as  to  receiving  sub- 
scriptions. If  a  subscriber  pay  money  to  an  authorized  agent 
who  embezzles  it,  and  no  stock  is  ever  delivered  to  the  sub- 
scriber, it  seems  that  the  subscriber  may  recover  from  the  cor- 

38  Benner  v.  Billings,  107  Wasli.  43  A  testamentary  trustee  not 
1,  181  Pae.   19.  limited,  by  express   declaration  of 

39  Campbell  v.  Coin  Mach.  Mfg.  the  will,  to  the  usual  investments 
Co.,  —  Ore.  — ,  188  Pae.  197.  of    trust    estates,    may,    it    seems, 

40  See  Hauger  v.  International  invest  in  good  railroad  stocks.  In 
Trading  Co.,  184  Ky.  794,  214  S.  re  United  States  Trust  Co.  of  New 
W.  438.  York,  189  N.  Y.  App.  Div.  75,  178 

41  In  re  Opinion  of  Justices,  231  N.  Y.   Supp.   125. 

Mass.   603,  122  N.  E.  763.  « Lovenskiold   v.    Nueces   Hotel 

42  Ennis  v.  New  World  Life  Ins.  Co.,  —  Tex.  Civ.  App.  — ,  208  S. 
Co.,  97  Wash.  122,  165  Pae.  1091.      W.   759. 
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poration  the  amount  paid  the  agent.*^  If  a  corporation  after 
organization  accepts  a  conditional  subscription  made  before  the 
corporation  was  created,  it  accepts  it  subject  to  the  conditions 
attached*^ 

§  563.  Revocation  or  withdrawal  of  subscriptions — Before 
acceptance  by  the  corporation.  Until  the  corporation  is  formed, 
a  subscriber  is  at  liberty,  it  is  held  in  Montana,  to  withdraw  at 
any  time.*' 

§  567.  Lapse  or  abandonment  of  subscriptions.*^ 

§  568.  Illegality  in  contracts  of  subscription.  The  subscrip- 
tion may  be  void  because  in  violation  of  the  Blue  Sky  Law.*® 
Where  the  project  for  which  the  corporation  was  formed  turns 
out  to  be  illegal,  subscribers  may  repudiate  their  subscriptions 
if  they  act  promptly.^"  Where  a  pretended  corporation  was 
prohibited  by  law,  stock  subscriptions  and  the  notes  given  there- 
for are  void.^^  A  subscription  contract  whereby  stock  was  sold 
at  less  than  par,  in  violation  of  statute,  is  unenforceable  by 
the  corporation  or  its  assignee,  a  co-promoter  with  defendant ;  ** 
and  an  agreement  between  a  promoter  and  a  stock  subscriber 
whereby  he  is  to  pay  less  than  the  subscription  price  is  not 
binding  on  the  corporation  or  other  subscribers.^^  A  contract 
to  work  for  a  corporation  for  a  certain  number  of  shares  of 
stock  to  be  paid  for  out  of  the  dividends  is  not  illegal  because 
it  gives  the  corporation  the  right  to  take  over  such  stock  at  par 
if  the  employee  quit  the  service,  and  such  a  provision  does  not 
provide  for  a  forfeiture.^* 

A  contract  by  which  a  corporation  gives  an  option  to  take  and 
pay  for  at  a  fixed  price  all  the  unissued  shares  of  its  capital 

45  Mutual  "Loan  Society  v.  Let-  60  Central  Life  Securities  Co.  v. 
son,  200  Ala.  251,  76  So.  17.  Smith,  236  Fed.   170. 

46  Martin  v.  Rothwell,  81  W.  Va.  61  Davis  v.  Allison,  —  Tex.  Civ. 
681,  95  S.  E.  189.  App.  — ,  189  S.  W.  968. 

47  Canyon  Creek  Elevator  &  52  Tramp  v.  Marquesen,  —  Iowa 
Milling    Co.    v.    Allison,    53    Mont.  — ,  176  N.  W.  977. 

604,   165  Pac.   753.  63  Lumpp      v.      Drumheller,      — 

48  By  failure  to  accept,  see  §  521,      Wash.  — ,  188  Pae.  913. 

supra.  64  Williams    v.    Maryland    Glass 

49  Edward  v.  laor,  205  Mich.  Corporation,  134  Md.  320,  106  Atl. 
617,   172  N.  W.   620.  755. 
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stock  does  not  violate  the  rule  against  perpetuities.^*  A  eon- 
tract  between  a  corporation  and  an  individual  giving  the  latter 
the  exclusive  right  to  take  at  par  one  hundred  thousand  dollars 
of  shares  of  the  company,  without  limit  of  time,  such  option 
covering  nearly  half  the  capital  stock,  cannot  be  attacked  by 
persons  subsequently  acquiring  stock  in  the  corporation  although 
they  did  not  know  about  such  contract;  and  where  such  con- 
tract was  assigned  to  one  who  loaned  money  to  the  company 
to  extend  its  business,  the  result  of  which  was  highly  beneficial, 
a  third  person  cannot  attack  the  contract  as  oppressive  because 
the  stock  sold  above  par.  Moreover,  the  rule  against  perpetui- 
ties does  not  apply  since  such  rule  should  not  be  extended  to 
stock  of  a  private  business  corporation.*^  In  New  York,  how^ 
ever,  it  is  held  that  an  option  given  by  a  corporation  to  pur- 
chase its  stock  at  par  at  a  future  time,  without  regard  to  market 
value  at  the  time,  is  speculative  and  may  be  void  as  a  fraud 
on  innocent  subscribers  and  as  against  public  policy,  and  is 
not  validated  as  to  the  balance  by  an  exercise  of  the  option  as  to 
part  of  the  stock." 

If  the  subscription  is  void  because  of  violation  of  statute,  the 
subscriber  may  rescind  and  recover  back  what  he  has  parted 
with.**  In  such  a  case,  a  subscriber  may  recover  back  the 
amount  paid  because  of  want  of  consideration,  and  the  rule  that 
an  ultra  vires  contract  fully  executed  cannot  be  attacked  is  not 
applicable.*'  An  offer  to  surrender  the  illegal  certificate  of 
stock  and  a  demand  of  a  return  of  the  money  paid  for  the  stock 
is  sufficient  without  also  making  a  specific  offer  to  return  divi- 
dends received.^" 

§  569.  Proof  of  subscriptions.®^  A  certified  copy  of  the 
articles  of  incorporation  is  admissible  to  show  who  were  sub- 
scribers to  the  capital  stock  of  a  corporation,®*  and  the  stock 

65  Kingston    v.    Home    Life   Ins.  68  Edward    v.    loor,     205    Mich. 

Co.  of  America,  —  Del.  Ch.  — ,  101  617,   172    N.   W.    620. 

Atl.  898.  59Heide     v.     Capital     Securities 

86  Kingston    v.    Home   Life    Ins.  Co.,  200  Ala.  397,  76  So.  313. 

Co.    of   America,   —   Del.    Ch.   — ,  eoHeide    v.     Capital     Securities 

101  Atl.  898.  Co.,  200  Ala.  397,  76  So.  313. 

67  Donovan      v.      Powers      Film  61  Parol    evidence    to    contradict 

Products,  111  N.  Y.  Misc.  276,  181  or  vary,  see  §  609,  infra. 

N.  T.  Supp.  157.  62  Sunshine      Laundry      Co.      v. 
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record  of  a  bank  is  admissible  to  prove  that  defendant  was  a 
stockholder  at  a  certain  time.^'  The  transfer  book  is  the  best 
evidence  of  stock  ownership,^*  but  a  person  whose  name  is  not 
on  the  stock  book  may  show  that  he  is  a  stockholder.®^ 

If  a  stock  subscription  is  incomplete  as  to  when  the  stock 
was  to  be  issued  and  delivered,  parol  evidence  as  to  the  under- 
standing of  the  parties  is  admissible.®*  Thus,  parol  evidence  is 
admissible,  in  such  a  case,  to  show  that  the  stock  w£is  not  to 
be  delivered  until  the  note  given  therefor  was  paid.®'' 

§  570.  Construction  of  subscription  contracts.®'  An  option 
,  on  mining  stock  to  be  taken  and  paid  for  ' '  in  such  sums  and 
amounts  as  may  be  required  in  the  prosecution  of  the  work  of 
development"  is  terminated  when  the  mine  becomes  self-sup- 
porting.®' A  stock  subscription  payable  in  "securities"  satisfac- 
tory to  the  insurance  department  means  securities  constituting 
property  and  which  are  proper  to  be  used  in  payment.''® 

§  570a  [New].  Equities  of  subscriber  as  inferior  to  rights  of 
creditor.     The  equities  of  a  subscriber  to  stock  are,  at  least  in 
•Colorado,  inferior  to  the  rights  of  creditors  who  became  such 
after  the  subscription.''^ 

§  571.  General  nature  and  extent  of  subscriber's  liability.''^ 

A  subscriber's  liability  is  contractual,''*  and  is  controlled  by 

Ehodes   Avenue   Hospital,    207   111.  68  Construction       of      particular 

App.  19.  contracts,     see     Gary     v.     Holt 's 

eSBundy  v.  Wilson,  —  Colo.  — ,  Ex'rs,  120  Va.   261,  91   S.  E.  188. 

180  Pac.  740.  Construction     of     agreement     to 

61  Farmers'    State  Bank   v.   Tri-  subscribe    balance    of    capital    of 

State    Mut.    Grain    Dealers'    Fire  stock,     made     by     syndicate,     see 

Ins.  Co.,  41  S.  D.  398,  170  N.  "W.  Wing  v.  McCallum,  244  Fed.   199. 

638.  ®9  Woldson  v.  Eiehmond  Mining, 

In  Delaware,  the  stock  ledger  is  Milling      &      Eeducing      Co.,     102 

the   only   evidence   as   to   who   are  Wash.   248,  172  Pac.  1162. 

stockholders      entitled      to      vote.  70  Mitchell    v.    Porter,    —    Tex. 

Schultz    v.    Commonwealth    Mortg.  — ,  223  S.  W.  197. 

Co.,  —  Del.  Ch.  — ,  107  Atl.  774.  71  Van    Gilder    v.    Eagleson,    — 

65  Alberta-  Boiling   Mills    Co.    v.  Colo.  — ,  181  Pac.  539. 

Christie,   45   Dom.   L.   Eep.    (Can.^  72  Liability     to      creditors       for 

545    rev'g   38    Dom.   L.   Eep.   488.       amount  unpaid  on  subscription,  see 

66  Zapp    V.    Spreckels,    —    Tex.       §  4095    et    seq.,    infra. 

Civ.  App.  -^,  204  S.  W.  786.  73  Thomas   v.    Kalbfus,    97    Ohio 

67  Zapp    V.    Spreckels,    —    Tex.      St.  232,  119  N.  E.  412. 
Civ.  App.  — ,  204  S.  W.  786. 
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the  laws  of  the  state  where  the  corporation  is  created  and 
exists.'* 

II.    SUBSCRIPTIONS   UPON  EXPRESS   CONDITIONS  PRECEDENT,   IMPLIED 

CONDITIONS  PRECEDENT  AND  CONDITIONAL  DELIVERY 

OF    SUBSCRIPTIONS 

§  573.  Conditional  subscriptions  defined.  A  condition  preced- 
ent need  not  be  expressly  stated  as  such  but  it  is  sufScient  that 
the  conditions  clearly  are  conditions  precedent.'* 

§  574.  Conditional  subscriptions  distinguished  from  subscrip- 
tions upon  special  terms.'*  A  subscriber  on  a  condition  subse- 
quent is  nevertheless  a  stockholder,"  and  the  conditions 
subsequent  are  no  defense  in  an  action  by  the  corporation  on  a 
subscription.'^  Where  a  contract  is  made  to  sell  property  to  a 
corporation,  to  be  paid  for  by  stock  and  money,  payment  by  the 
corporation  of  stock  and  money  was  not  a  "condition"  of  the 
subscription,  as  that  term  is  used  ia  the  law  of  conditional  sub- 
scriptions." 

§  577.  Oral    conditions    affecting    written    subscriptions.'" 

Parol  evidence  ordinarily  is  not  admissible  to  show  that  the 
written  subscription  was  conditional  ^^  or  otherwise  vary  the 
subscription  contract.**  For  instance,  parol  evidence  is  not  ad- 
missible to  contradict  a  note  given  for  stock  by  showing  it  was 
not  to  be  paid  unless  from  commissions  for  selling  stock.^* 

74  United   States  Cast  Iron  Pipe  79  Wallace     v.     Weinstein,     257 

&    Foundry    Co.    v.    Henry    Vogt  Fed.   625,    628. 

Mach.  Co.,  182  Ky.  473,  206  S.  "W.  80  That     condition    must    be     in 

806.  writing,   see   Kramer   v.   Hamsher, 

76  Cajyon      Creek     Elevator     &  63  Pa.  Super.  Ct.  211. 

Milling    Co.    v.    Allison,   53    Mont.  SlEaleigh    Improvement    Co.    v. 

604,  165  Pac.  753.  Andrews,  176  N.  C.   280,  96  S.  E. 

76  Distinction      between      condi-  1032. 

tiomal  subscription  and  a  sub-  Note  on  "Admissibility  of  pa- 
scription  upon  special  terms  re-  rol  evidence  to  show  that  sub- 
stated  in  Natwiek  v.  Terwilliger,  scription  to  stock  was  condi- 
24  Wyo.  253,  160  Pac.  338.  tional,"  see  Ann  Cas.  1918  C  853. 

77  Alberta   Polling   Mills    Co.   v.  82  See   §609,   infra. 

Christie,   45   Dom.   L.   Pep.    (Can.  8SDenman    v.    Kaplan,    —    Tex. 

545,  rev'g  38  Dom.  L.  Rep.  488.  Civ.  App.  — ,  205  S.  W.  739. 

78  Ee  Monarch  Bank  of  Canada, 
48  Dom.  L.  Eep.  (Can.)  588. 
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§579.  Effect  of  valid  conditional  subscriptions — Before  per- 
formance or  fulfillment  of  condition.  If  the  subscription  is 
conditional,  no  recovery  can  be  had  on  it  if  the  condition  is  not 
performed.**  If  a  condition  precedent  is  never  fulfilled,  the  sub- 
scriber is  not  liable  even  though  the  corporation  has  been 
formed.'^  If  the  subscription  is  conditional,  the  corporation 
cannot  recover  without  showing  performance  of  the  condition.*^ 

§  584.  —  Right  to  withdraw  conditional  subscriptions.*'' 

§  587,  Implied  conditions  precedent — Formation  of  corpora- 
tion and  effect  of  irregularity  or  failure  to  incorporate — Sub- 
scriptions before  corporation  is  formed.  Agreements  to  sub- 
scribe for  the  stock  of  a  corporation  to  be  formed  presuppose 
the  organization  of  the  corporation  before  they  become  binding 
and  enforceable.**  If  the  proposed  company  never  comes  into 
existence,  the  amount  paid  on  a  subscription  to  stock  must  be 
returned.*® 

§  589.  —  Power  to  issue  stock  subscribed  for.  A  subscriber 
may  recover  back  the  amount  paid  where  the  issue  of  stdtk  was 
void  as  beyond  the  corporate  powers.®"  Where  stock  vijas  un- 
lawfully issued,  as  distinguished  from  mere  irregularity  in  the 
issuance,  a  stockholder  may  attack  the  issue  and  recover  the 
money  paid  the  corporation  for  his  stock.®^  A  note  given  for 
stock  after  the  capital  stock  has  been  fully  subscribed  by  others 
is  without  consideration,  since  in  such  a  ease  the  corporation  had 
no  power  to  solicit  additional  subscriptions.®*    Where  preferred 

MSeubert    v.     Scott,    39   .S.    D.  SSJermyn  v.  Searing,  225  N.  Y. 

278,  164  N.  W.  75.  525,   122   N.   E.   706,   aff'g   170   N: 

88  Canyon      Creek      Elevator     &  T.  App.  Div.  707,  156  N.  rT.  Supp. 

Milling    Co.    v.    Allison,    53    Mont.  718. 

604,  165  Pac.  753.  89  Lueero   v.   Colorado   Life   Ins. 

,  86  Louisville    Trust    Co.    v.    Me-  Co.,  —  Colo.  — ,  184  Pae.  379. 

Cabe,  183  Ky.  801,  211  S.  W.  435.  90Heide     v.     Capital     Securities 

87  Notice    of   withdrawal,    neees-  Co.,   200  Ala.   397,   76   So,  313. 

sity    for .  in    particular    case,    see  91  Heide     v.     Capital     Securities 

Canyon  Creek  Elevator   &  Milling  Co.,  200  Ala.  397,  76  So.  «13. 

Co.   V.  Allison,  53   Mont.   604,   165  92  Morrill    v.    Harris,    23    N.    M. 

Pac.  753.  146.  167  Pac.  276. 
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stock  is  issued  in  a  larger  amount  than  is  authorized  by  statute, 
a  subscriber  may  recover  back  the  amount  paid  by  him.'^ 

§  593.  —  Issue  or  tender  of  certificate  of  stock.  A  certifi- 
cate of  stock  need  not  be  issued  to  complete  a  subscription  to 
stock.**  But  refusal  of  the  corporation  to  issue  stock  to  a  sub- 
scriber after  payment  of  the  price  on  a  second  subscription  "war- 
rants a  refusal  to  pay  instalments  on  an  earlier  subscription.®* 
So  where  a  corporation  agrees  to  issue  stock  to  a  purchaser,  it 
must  do  so  within  a  reasonable  time.'^  In  an  action  by  a  sub- 
scriber against  the  corporation  for  breach  of  contract  to  deliver 
the  stock,  defendant  cannot  escape  liability  by  tendering,  at  the 
trial,  the  stock,  where  it  had  in  the  meantime  become  worth- 
less, since  the  nleasure  of  damages  is  the  market  value  of  the 
stock  at  the  time  of  the  breach  of  contract.'' 

§  598.  Waiver  of  conditions  by  subscriber.  Waiver  is  gen- 
erally a  question  of  fact,®*  but  there  is  no  waiver  where  there 
is  lack  of  knowledge."  For  instance,  acceptance  of  stock  sub- 
scribed for  without  knowledge  that  the  balance  of  the  stock 
had  not  been  subscribed  is  not  a  waiver  of  such  condition  preced- 
ent.^ An  option  to  return  stock  subscribed  for  may  be  waived 
by  agreeing  to  a  reorganization.^ 

§  599.  Estoppel  of  subscriber.^ 

III.    SUBSCEIPTIONS   UPON    SPECIAL   TERMS 

§  602.  Power  to  accept  subscriptions  upon  special  terms,  and 
validity  thereof — In  general.*     Conditions  imposed  by  a  town 

93  Citizens '  Loan  &  Savings  Co.  Milling    Co.   v.    Allison,    53    Mont. 

V.  Arwood,  —  Ala.  App.  — ,  81  So.  604,    165    Pac.     753;     Natwick    \. 

854.  Terwilliger,  24  Wyo.  253,  160  Pai.. 

91  Majors    v.     Girdner,     31    Cal.  338. 

App.  47,  159  Pac.  826.  99  Stuart     v.     New    York  .  Com- 

96  Texas    Co-Operative    Inv.    Co.  munity  Mausoleum  Const.  Co.,  190 

V.    Clark,   —    Tex.    Civ.    App.   -,  N.   Y.   App.    Div.    906,   179   N.   T. 

216  S.  "W.  220.  Supp.  73. 

96  Kirkpatrick  v.  Lebus,  184  Ky.  1  Enterprise  Sheet  Metal  Works 
139,  211  S.  W.  572,  holding  a  year  v.  Schendel,  —  Mont.  — ,  173  Pac. 
an  unreasonable  time.  1059. 

97  Mutual  Loan  Society  v.  2  Moore  v.  States  Auto  Supply 
Stowe,  15  Ala.  App.  293,  73  So.  Co.,  184  Iowa  984,  169  N.  "W.  322. 
202.  3  See   §  4106,  infra. 

98  See  Canyon  Creek  Elevator  &  4  Construction    of   agreement   to 
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meeting  on  subscription  to  stock  by  a  town  must  be  observed, 
in  order  to  render  the  subscription  enforceable.^  Where  a  sub- 
scription is  based  on  conditions  as  to  erection  of  buildings,  etc., 
the  subscriber  is  entitled  to  a  refund  if  the  conditions  are  not 
fulfilled.^  If  stock  is  issued  with  a  stipulation  that  the  money 
paid  shall  be  refunded  on  failure  to  move  the  general  ofiSces  of 
the  corporation  to  where  the  subscriber  resides,  the  stipulation 
is  a  valid  one  and  the  remedy  of  the  subscriber,  on  failure  of  the 
corporation  to  comply  therewith,  is  to  return  the  stock  and  de- 
mand a  return  of  his  money.'  If  the  subscription  is  made  on  an 
agreement  that  certain  persons  should  not  be  interested  in  the 
corporation,  the  subscriber  may  rescind  and  recover  back  the 
money  paid,  on  a  breach  thereof,  although  the  promoters  had  no 
knowledge  that  such  persons  were  interested.' 

§603.  — Violation  of  charter,  statutory  or  constitutional 
provisions.' 

§  604.  —  Agreements  for  surrender  or  repurchase  of  stock. 

Agreements  to  repurchase  stock  sold  are  valid  in  most  of  the 
states.'"  Thus,  in  Minnesota,  where  no  rights  of  creditors  are 
involved,  a  corporation  may,  on  a  sale  of  its  stock,  give  a  right 
of  rescission  or  return. '^  So,  in  Pennsylvania,  a  corporation, 
on  selling  undisposed  of  stock  remaining  in  the  treasury,  may 
promise  to  furnish  a  buyer  for  the  stock  within  six  months,  if 
desired,  at  a  price  to  net  the  purchaser  a  specified  profit. '^     On 

repay     subscription     out     of     first  9  See    §  568,   supra, 

dividends    declared,    see    Leslie    v.  10  If  the   subscriber  has  the  op- 

Ebner,  —  Ind.  App.  — ,  118  N.  E.  tion  to  cancel  the  subscription  at 

829.  the   end   of   a   year,   and   he   exer- 

5  Plymouth  &  S.  St.  E.  Co.  v.  cises  the  option,  the  corporation 
Inhabitants  of  Plymouth,  231  must  repay  the  money  paid. 
Mass.  535,   121   N.  E.   398.  Swartz   v.   Burr,  —   Cal.   App.  — , 

6  Christie     v.     Alberta     Kolling  185  Pac.   411. 

Mills  Co.,  38  Dom.  L.  Eep.   (Can.)  11  Gasser  v.  Great  Northern  Ins. 

488.  Co.,  —  Minn.  — ,  176  N.  W.  484, 

7  Gasser  v.  Great  Northern  Ins.  referring  to  Missouri  and  Tennes- 
Co.,  —  Minn.  — ,  176  N.  W.  484,  see  cases  as  holding  the  contrary 
holding,  however,  that  stock  sales-  in  those  states. 

man  had  no   implied  authority   to  12  Lemmon     v.     East     Palestine 

make  such  an  agreement.  Rubber   Co.,   260   Pa.   28,   103   Atl. 

SLauer  v.  Raymond,  190   N.  Y.  510. 
A.pp.  Div.  319,  180  N.  Y.  Supp.  31. 
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the  other  hand,  in  Missouri,  a  corporation  cannot  agree  with  a 
subscriber  to  repurchase  the  stock  for  the  sum  paid  therefor ;  ^^ 
and  in  Oregon  an  agreement  to  resell,  where  indirectly  an  agree- 
ment by  the  corporation  to  purchase  its  own  stock,  is  ultra  vires 
where  the  corporation  has  no  power  to  purchase  its  own  stock. i* 
In  New  Mexico  it  is  held  that  unless  power  is  conferred  on 
the  officers  by  charter  or  statute  or  by-laws,  they  have  no  power 
to  agree  with  a  subscriber  that  he  may  cancel  his  subscription 
at  his  option  at  any  time  before  the  maturity  of  his  note  given 
in  payment  for  the  stock  and  have  his  note  returned,  since  such 
an  agreement  is  contrary  to  public  policy.^*  In  Canada  it  is 
held  that  a  condition  subsequent  in  a  subscription  by  which 
under  certain  circumstances  the  subscriber  may  surrender  his 
shares  and  demand  a  return  of  his  money  is  beyond  the  power 
of  the  corporation  as  involving  an  unlawful  reduction  of  cap- 
ital.i« 

Of  course  if  the  agreement  is  to  repurchase  on  or  before  a 
certain  date,  the  subscriber  cannot  compel  repayment  five  months 
after  such  date.^'  Where  a  corporation  agrees  to  repurchase 
stock  sold  an  employee  in  case  he  quits  or  is  discharged,  the 
election  is  solely  that  of  the  employee  and  he  cannot  recover  the 
amount  agreed  on  until  he  elects  to  turn  back  the  stock  and 
actually  tenders  it.^*  Failure  to  exercise  the  option  to  compel  a 
repurchase  of  stock  within  a  reasonable  time  (in  this  ease  four 
and  a  half  years),  where  no  time  is  provided  for  its  exercise, 
raises  a  presumption  of  abandonment  of  the  option. ^^  A  sub- 
scriber cannot  rescind  his  subscription  where  he  was  authorized 
to  if  not  satisfied  after  a  visit  to  the  plant,  where  he  made  no 
visit  to  the  plant.^" 

"Where  stock  was  sold  by  a  company  on  a  certain  condition 
on  failure  of  which  the  money  paid  was  to  be  refunded,  the 

IS  Interstate   Grocer  Co.  v.   Tay-  nadien,  —  E.  I.  — ,  103  Atl.  701. 

lor,  200  Mo.  App.   205,  204  S.  W.  18  Security   Sav.  Bank  v.  Work- 

408.  man,  —  Iowa  — ,  176  N.  W.  307. 

14  Fogarty  v.  Hunter,  83  Ore.  19  Hertzler  v.  Federal  Equip- 
183,   162  Pac.   964.  ment    Co.,    265    Pa.    449,    109    Atl. 

15  Morrill  .  v.  Mastin,  23  N.  M.  152,  citing  2  Fletcher  Cyc.  Corp. 
563,  170  Pac.  45.  p.  1322. 

16  Alberta  Rolling  Mills  Co.  v.  20  Murphy  v.  National  Eubber 
Christie,  45  Dom.  L.  Eep.  (Can).  Co.  of  New  York,  170  N.  T.  Supp. 
545,  rev'g  38  Dom.  L.  Eep.  488.  42. 

17  Gallant  v.   Credit  Foncier  Ca- 

104 


Oh.  17]  Subscriptions  TO  Capital  Stock  [§608 

remedy  on  failure  of  the  condition  was  not  an  action  to  recover 
damages  but,  instead  an  exercise  of  the  option  to  return  the 
stock  and  demand  a  return  of  the  money.^^  Wl;ere  a  part  of 
the  consideration  for  subscribing  to  stock  was  an  agreement 
to  furnish  the  subscriber  with  a  buyer  for  the  stock  within  six- 
months  at  a  profit,  and  the  contract  was  entire  and  indivisible, 
the  failure  to  furnish  such  a  buyer  makes  the  corporation  liable 
to  the  subscriber.** 

§  606.  —  Subscriptions  constituting  a  fraud  upon  other  stock- 
holders or  creditors — In  general.  Secret  agreements  generally 
are  discharged  by  law  although  they  may  be  enforceable  against 
the  promoters  who  make  them.** 

§607. Agreements    for    surrender    or    repurchase    of 

stock.  The  agreements  referred  to  in  section  604  will  not  be 
upheld  if  a  fraud  on  other  subscribers  nor  where  the  rights  of 
corporate  creditors  are  affected,  and  hence  the  agreement  cannot 
be  enforced  after  insolvency  of  the  corporation.**  Conceding 
that  the  agreement  to  repurchase  is  unenforceable  when  the 
corporation  is  insolvent,  the  stockholder  cannot  recover  on  the 
theory,  that  there  is  a  failure  of  consideration  and  that  it  would 
be„unfair  to  permit  the  corporation  to  retain  the  purchase  price 
of  the  stock;  and  it  is  immaterial  that  the  corporation  was  in^ 
solvent  at  the  time  the  contract  was  made.*^ 

§  608.  —  Authority   of   agents  receiving   subscriptions.     A 

corporate  agent  selling  stock  has  ostensible  authority  to  agree 
that  the  company  will  buy  it  back  in  ten  months  if  the  sub- 
scriber is  not  satisfied.*^  It  has  been-  held  that  the  corporation 
is  liable  for  the  act  of  its  selling  agent  within  his  apparent 
authority  in  agreeing  that  the  eOinpany  would  buy  back  the 
stock  within  .teii  months  at  the  price  paid,  although  he  merely 
indorsed  such  agreement  on  the  duplicate  subscription  and  not 

21  Gasser  v.  Great  Northern  Ins.  Sohaef er  Ball  Bearings  Co.,  90  N. 

Co.,  —  Minn.  — ,  176  N.  W.   484.  J.  Eq.  164,  106  Atl.  471. 

22Leinmon     v.     Bast      Palestine  26  Hoover     Steel     Ball     Co.     -v. 

EubberCo.,   260  Pa.  ,28,   103    Atl.  Schaefer  Ball  Bearings  Co.,  90  N. 

510.  , ,  .      '  J.  Eq.  164,  106  Atl.  471. 

23Eaich  V.  Lindebek,  36  N.   D.  26  Tidewater  Southern  R.  Co.  v. 

133,   161   N.  W.  1026.  .  Ha,rney,  32  Cal.  App.  253,  162  Pae. 

24  Hoover     Steel     Ball     Co.     v.  664.       ■  .,      ,         - 
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on  the  original  turned  into  the  company.*'''  In  another  state, 
where  an  agent,  in  selling  stock,  agreed  with  the  subscriber  to 
resell  the  stock  within  a  certain  time  for  the  subscriber 's  benefit, 
which  he  did  not  do,  the  subscriber  cannot  compel  the  corpora- 
tion to  refund  the  amount  paid.  There  is  no  false  representa- 
tion such  as  to  constitute  fraud  and  no  consideration  for  the 
agreement  to  refund.^* 

A  corporation  ratifies  the  act  of  a  stock  salesman  in  agreeing 
to  refund  money  paid  for  stock  on  failure  of  the  company  to 
move  its  office,  by  delivering  the  stock  with  knowledge  of  such 
condition  and  by  claiming  the  benefit  of  the  subscription.^' 

§  609.  —  Oral  stipulations — Other  writings.*"  Where  a  sub- 
scription contract  is  reduced  to  writing  and  signed,  all  oral 
agreements,  whether  prior  or  contemporaneous,  are  merged  in 
it,  and  parol  evidence  of  them  cannot  be  received  to  vary  the 
legal  purport  of  the  writing.'^  An  agreement  of  an  officer  sell- 
ing stock  for  the  corporation  to  himself  repurchase  it  in  case  of 
dissatisfaction  need  not  be  in  writing.** 

IV.   FRAUD    IN    PROCURING    SUBSCRIPTIONS 

§  610.  Effect  of  fraud  in  general.**  Fraud  authorizes  sub- 
scribers to  avoid  their  subscriptions.**  A  subscriber  to  stock 
may  rescind  his  contract  of  subscription  where  induced  by  fraud 
of  a  promoter,  notwithstanding  the  fraud  was  committed  before 
the  corporation  was  formed,  where  the  contract  of  subscription 
was  made  for  the  benefit  of  the  corporation  and  it  accepted  the 
benefits  thereof.*^ 

27  Tidewater  Southern  B.  Co.  v.  33  Effect  of  fraud,  and  what 
Harney,  32  Cal.  App.  253,  162  Pae.  constitutes,  where  stock  is  sold  by 
664,  and  see  Tidewater  Southern  a  stockholder  to  a  third  person, 
E.  Co.  V.  Vance,  31  Cal.  App.  503,  see  §  3862  et  seq.,  infra. 

160   Pac.   1097.  34  Lone    Star    Life    Ins.    Co.    v. 

28  Meixner  v.  Western  Live  Pierce,  —  Tex.  Civ.  App.  — ,  200 
Stock  Ins.  Co.,  203  111.  App.  523.  S.   W.   1104;    Vancouver  Life  Ins. 

29  Gasser  v.  Great  Northern  Ina.  Co.  v.  Eichards,  48  Dom.  L.  Eep. 
Co.,  —  Minn.  — ,  176  N.  "W.  484.  (Can.)    707. 

30  See  also  §§569,  577,  supra.  3S  Stone    v.    Walker,    201    Ala. 

31  Raleigh  Improvement  Co.  v.  130,  L.  E.  A.  1918  C  839,  77  So. 
Andrews,  176  N.  C.  280,  96  S.  E.  554,  a  leading  case. 

1032. 

32  Lingelbach      v.      Luckenbach, 
168  Wis.  481,  170  N.  W.  711. 
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§611.  Want  of  authority  on  part  of  person  making  repre- 
sentation. A  corporation  accepting  a  subscription  to  its  stock 
procured  by  one  technically  not  its  agent,  through  fraudulent 
representations  made  without  its  authority,  becomes  responsible 
for  the  fraud.*®  Fraudulent  representations  of  promoters  in 
obtaining  subscriptions  to  stock  are  binding  on  the  corporation 
afterwards  formed  and  which  adopted  such  subscriptions.*'' 

The  ease  of  Jones  v.  Bankers '  Trust  Co.,  235  Fed.  649,  cited  in 
volume  2  as  supporting  the  proposition  that  provisions  in  the 
contract  that  no  representations  made  by  the  person  taking  the 
subscription  shall  be  binding  on  the  company,  unless  embodied 
in  the  written  contract,  prevents  a  rescission  for  false  repre- 
sentations not  embodied  in  the  contract,  was  reversed  on  re- 
hearing in  239  Fed.  770,  on  the  ground  that  the  provision  in  the 
contract  was  that  no  "statement,  representation  or  agreement 
of  warranty"  should  be  binding  unless  reduced  to  writing,  and 
hence  that  it  applied  only  to  warranties  so  that  oral  representa- 
tions not  warranties  were  binding  although  not  embodied  in 
the  contract.  It  was  also  held  that  under  the  rule  that  "where 
one  party  to  a  trade  has  been  induced  to  enter  it  through  the 
fraud,  deceit,  and  misrepresentations  of  the  other  party,  in  ma- 
terial matters,  no  binding  trade  results,  and  the  defrauded  party 
does  not  become  bound  by  its  terms,"  fraud  in  securing  the 
subscription  may  be  shown  as  a  defense  regardless  of  the  terms 
of  the  written  contract.** 

§  612.  What  amounts  to  fraud  in  procuring  suhscriptions — 
In  general.  What  amounts  to  fraud  in  procuring  a  subscrip- 
tion to  stock  is  governed  by  the  rules  governing  fraud  in  rela- 
tion  to    contracts   in    general.*'     The   fraud    must    be    clearly 

SeCator  V.  Commonwealth  Bond-  38  Jones   v.   Bankers'   Trust   Co., 

ing   &  Casualty  Ins.   Co.,  —  Tex.  239  Fed.  770. 

— ,  216  S.  W.  140.  39  Facts    in    particular    cases    as 

The   fact    that   the    misrepresen-  showing    fraud,    see    Eomunder    v. 

tation   was   unauthorized    and   noi  Caskey,   137   Ark.   574,   209   S.   W. 

known    by    the    corporation    itself  735;  Burns  v.  Bauer,  37  Cal.  App. 

is   immaterial.     Ehoades  v.   Bank-  251,  174  Pac.  346;  Planters'  Bank 

ing.    Trust    &    Mortgage    Co.,    125  of    Yatesville    v.    Brown,    22    Ga. 

Va.  320,  99  S.  E.  673.  App.  495,  96  S.   E.  328;   Leslie  v. 

37  Stone    v.     Walker,     201     Ala.  Ebner,    —   Ind.    App.    — ,    118    N. 

130,  L.   E.  A.   1918   C  839,   77  So.  E.    829;    Sherman    v.    Smith,    185 

554.  Iowa  654,  169  N.  W.  216;  Lindsay 
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shown.*"  Circulars  sent  out  by  the  corporation  to  prospective 
purchasers  of  stock  are  admissible  to  show  fraud.*^  On  an  issue 
as  to  misrepresentations  as  to  value  of  stock  sold  by  the  corpora- 
tion, it  being  represented  that  it  was  worth  par,  evidence  is 
admissible  of  a  statement  by  the  president  two  years  later  that 
the  stock  at  the  time  of  the  sale  was  worth  only  forty  cents  on 
the  dollar .42 

§  614.  —  Representations  as  to  financial  conditions.      The 

fraudulent  representations  may  relate  to  the  financial  condition 
of  the  company.** 

§  615.  ■ —  Representations  as  to  capital  stock.  A  positive 
statement  that  certain  persons  were  to  take  stock  in  the  pro- 
posed corporation  and  pay  for  such  stock  in  cash,  where  known 
t9  be  false,  is  such  fraud  as  to  warrant  a  rescission.**  Misrepre- 
sentation that  stock  is  nopassessable  is  one  of  fact  so  as  to  be 
a  defense  to  an  action  on  the  subscription.*^  Misrepresentations 
qf  existing  facts  as  to  amount  of  stock  subscribed,  that  business 
hiiad  been  commenced,  and  that  several  wealthy  and  influential 
men  had  subscribed  ten  thousand  dollars  worth  of  stock,  are 
fraudulent.*^  False  representations  that  promoters  had  no  in- 
terest in  certain  options  but  were  subscribers  on  the  same  basis 
as  others,  where  an  inducement  to  the  subscription,  are  ground 
for  rescission.*''  Fraudulent  misrepresentations  as  to  listing 
of  the  stock  on  the  Stock  Exchange  are  ground  for  rescission.*' 

V.   Sonora  Gold  Mining  &  Milling  44  Hitzwoller  v.  Lurie,  225  N.  T. 

Co.,  —  Mo.  — ,  196  S.  W.  764.  464,  122  N.  E.  634,  modifying  180 

40  Western  Casualty  &  Guaranty  N.  Y.  App.  Div.  934,  167  N.  Y. 
Ins.   Co.   v:   McLean,  —  Okla.  ^  Supp.    1123. 

181  Pac.  494;  Rhoades  v.  Bank-  45  Merchants '  Realty  &  Invest- 
ing, Trust-  &  Mortgage  Co.,  125  ment  Co-,  v.  Kelso,  —  Cal.  App.  — , 
Va.  320,  99  S.  E.  673.  189  Pac.  116. 

41  Mangold  &  Glandt  Bank  v.  46  Maginess  v.  Western  Se- 
XJtterbftck,  —  Okla.  — ,  174  Pac.  curities  Corporation,  38  Cal.  App. 
542.  56,  175  Pac.  277. 

:.  42  Rosenberger  v.  H.  .E.   Wilcox  47  Munson   v.   Fishburn,  —   Cal. 

ItlotOT  Co.,  —  Minn.  — ,  177  N.  W.  — ,  190  Pac.  808. 

625,   citing  3  Fletcher   Cyc.    Corp.  48  Sarantides    v.    Williams,    Bel- 

§2160.  mont   &   Co.,  —  N.  Y.  App.  Div. 

43  See  Eiel  v.  Union  Fuel  &  Ice  — ,  180  N.  Y.  Supp.  741. 

,Co.,   105  Wash.   41,   177   Pac.   813, 

.holding  certain  evidence  admissible. 
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§  616.  —  Representations  as  to  dividends.  Representations 
as  to  the  returns  from  stock,  although  in  the  nature  of  an  opinion 
and  of  a  promissory  character,  are  actionable  in  some  states.*® 

§  617.  —  Further  illustrations.  It  is  a  fraud  to  falsely  repre- 
sent that  the  company  would  be  ready  for  business  within  two 
months,**  or  that  another  person  on  whose  business  capacity 
much  reliance  was  placed  had  advised  subscribing  to  the  stock.*^ 
Fraudulent  representations  as  to  the  nature  of  the  paper  signed, 
where  relied  upon,  are  ground  for  rescission.** 

§  618.  —  Expression  of  opinion  or  prediction.  Generally 
mere  statements  of  opinion  are  not  actionable  fraud,*'  although 
in  some  states  misrepresentations  are  actionable  even  though 
partaking  of  the  nature  of  opinion  and  of  a  promissory  char- 
acter.** 

Statements  as  to  the  future  prospects  of  the  business  are  mat- 
ters,of  opinion,**  as  is  a  statement  that  the  gate  receipts  of  the 
first  ball  game  of  the  season  would  be  sufficient  to  meet  the 
financial  requirements  of  a  baseball  club.*^  Representations  as 
to  the  financial  condition  of  the  company,  the  volume  of  its  busi- 
ness, the  amount  of  its  income  and  expenses,  the  value  of  its 
stock,  and  its  immediate  financial  prospects,  are  all  matters  of 
fact  and  not  expressions  of  opinion,  and  if  false  are  actionable 
fraud.*'' 

49  Texas    Co-Operative    Inv.    Oo.  Eepresentations    as    to   value   as 

V.    Clark,    —    Tex.    Civ.    App.    — ,  fraud,     see     Palmer     v.     Citizens' 

216  S.  "W.  220.  Bank  of  Murray,  179  Ky.  54,  200 

eOBuhler    v.    Loftus,    53    Mont.  S.  W.  41. 

546,  165  Pac.   601.  M  See    Texas    Co-Operative    Ins. 

51  Vulcan  Fire  Ins.  Co.  v.  Jot-  Co.  v.  Clark,  —  Tex.  Civ.  App.  — , 
gensen,  33  Cal.  App.  763,  166  Pac.  2:16  S.  W.  220. 

835.  66  Bank   of  Valley   City   v.   Lee, 

52  Eaich    V.    Lindbek,    36    N.    D.      —  N.  D.  — ,  175  N.  W.  575. 

133,  161  N.  "W.  1026.  56  Bucher     v.     Federal    Baseball 

53  Citizens'  State  Bank  of  Club  of  Baltimore,  130  Md.  635, 
Eoundup  V.  Snelling,  —  Mont.  — .  101  Atl.  534,  involving  the  Balti- 
178  Pac.  744;  Philadelphia  Motor  more  club'  of  the  defunct  Federal 
Speedway    Ass'n    v.    Sale,    69    Pa.  League. 

Super.  Ct.  583;  Burchill  v.  Harms-  57  Hood  v.   Wood,  61  Okla.   294, 

meyer,  —  Tex.   Civ.   App.  — ,   21!s       161  Pac.  210. 
S.    W.    767;    Ehoades  .v.   Banking, 
Trust    &    Mortgage    Co.,    125    Va. 
320,  99  S.  E.   673. 
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§  619.  —  Promises  and  statements  of  intention.  Representa- 
tions must  relate  to  a  past  or  existing  fact  rather  than  the 
future,**  but  a  representation  with  reference  to  the  future  may 
be  so  related  to  present  existent  conditions  that  its  affirmation 
as  a  fact  will  constitute  a  fraudulent  representation.*^ 

§  623.  —  Knowledge   of  falsity   and   intention   to   deceive. 

False  representations,  to  be  actionable,  must  have  been  made 
with  an  intent  to  deceive.^"  Knowledge  of  the  falsity  of  the 
representations  is  not  essential,  but  it  is  sufficient  that  those 
making  them  ought  to  have  known  that  they  were  false.*' 
Knowledge  of  the  fraud  of  its  agent  by  the  corporation  is  not 
necessary  where  it  has  accepted  the  subscription.** 

§  625.  —  Right  to  rely  on  representations.  Ordinarily  a  sub- 
scriber has  a  right  to  rely  on  representations.*^  A  purchaser  of 
stock  may  rely  on  representations  of  corporate  agents  acting 
apparently  within  the  scope  of  their  authority.** 

§  626.  —  Necessity  for  injury.  Injury  as  a  result  of  the 
misrepresentations  must  be  proved.**  The  complaint,  in  an 
action  to  rescind  a  subscription  because  of  fraud,  must  show 
that  damages  have  resulted  to  plaintiff.** 

On  the  question  whether  a  subscriber  sustained  any  injury 
from  representations  made  by  the  agent  as  to  the  meritorious 

88Wiekwire   v.    Warner,   174   N.  State   Bank   of   Eoundup   v.   Snel- 

Y.  Supp.  811;  McCoy  v.  Bankers'  ling,  —  Mont.  — ,  178  Pae.  744. 

Trust   Co.,   —   Tex.    Civ.   App.   — ,  64 Bankers'    Trust    Co.    v.    Cal- 

200  S.  W.  1138.  hCTun,   —   Tex.    Civ.   App.   — ,   209 

59Buhler    v.    Loftus,    53    Mont.  S.  W.  826. 

.•546,  165  Pac.  601.  66  Denis     v.     Nu-Way    Puncture 

60Burchill    v.     Hermsmeyer,    —  Cure  Co.,  170  Wis.  333,  175  N.  W. 

Tex.  Civ.  App.  — ,  212  S.  W.  767.  95. 

61  Denis  v.  Nu-Way  Puncture  In  California,  allegation  or 
Cure  Co.,  170  Wis.  333,  175  N.  W.  proof  of  pecuniary  damage  is  not 
95.  necessary.      Vulcan    Fire    Ins.    Co. 

62  Lone  Star  Life  Ins.  Co.  v.  v.  Jorgensen,  33  Cal.  App.  763,  166 
Pierce,  —  Tex.   Civ.  App.  — ,  200  Pac.   835. 

S.  W.  1104.  66Eitzwoller  v.  Lurie,  176  N.  Y. 

63  Mangold  &  Glandt  Bank  v.  App.  Div.  100,  162  N.  Y.  Supp. 
Utterback,  —  Okla.  — ,   174   Pac.      175. 

542.     Compare,  however,  Citizens' 
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quality  of  the  article  to  be  produced  by  the  corporation,  it  is 
proper  to  show  that  the  company  had  gone  out  of  business.®'' 

§  627.  Remedies  of  subscriber  or  purchaser  in  case  of  fraud 
— Rescission  in  general.®*  The  remedy  of  the  defrauded  sub- 
scriber is  either  to  (1)  restore  the  original  situation,  rescind 
the  contract,  and  recover  back  his  money,  or  (2)  offer  to  restore, 
and,  by  keeping  such  offer  good,  sue  in  equity  for  a  rescission  of 
the  contract  and  for  a  recovery  of  the  amount  paid,  or  (3)  sue 
the  agent  or  the  company,  or  both  of  them,  at  law  for  the 
damages  resulting  from  the  fraud.®'  The  defrauded  subscriber 
may  sue  the  corporation  in  equity  to  rescind  the  sale  or  may 
plead  the  fraud  as  a  defense  to  a  suit  for  unpaid  stock  subscrip- 
tions.'" 

Fraud  may  be  set  up  as  a  defense  in  an  action  on  the  sub- 
scription,''^ but  there  must  be  a  rescission  to  entitle  defendant 
to  defend  on  the  ground  of  fraud.''*  If  a  note  is  given  and 
transferred  to  a  third  person,  then  it  seems  the  question  whether 
he  is  a  holder  in  due  course  is  material  in  determining  whether 
the  defense  of  fraud  can  be  interposed.''* 

Another  remedy  is  to  sue  in  equity  to  cancel  a  mortgage  and 
notes  given  in  purchase  of  the  stock.''* 

The  reasons  for  rescinding  need  not  be  stated  in  detail  in  the 
notice  of  rescission.''^ 

The  bill  in  a  suit  to  rescind  a  subscription  for  fraud  must  be 

67  Denis  v.  Nu-"Way  Puncture  In  an  action  at  law  in  the  fed- 
Cure  Co.,  170  Wis.  333,  175  N.  W.  eral  courts,  on  a  stock  subserip- 
95.  tiou,    the    defense    that    the    sub- 

68  General  statement  as  to  rem-  scription  was  obtained  by  fraud, 
edies,  see  Tidewater  Southern  E.  even  though  an  equitable  defense, 
Co.  V.  Harney,  32  Cal.  App.  253,  may  be  set  up.  Columbia-Kniek- 
162  Pac.  664.  erbocker  Trust   Co.   v.   Abbot,   247 

69  Denis     v.     Nu-Way     Puncture  Fed.  833. 

Cure    Co.,    170    Wis.    333,    175    N.  72  Independent  Harvester  Co.  v. 

W.  95.  Lee,  40  S.  D.  472,  168  N.  W.  28. 

Bringing  of  suit  may  constitute  73  Appalachian     Corporation     v. 

a     sufficient     rescissiorn.       Mutual  Ayo,   145   La.   201,   82   So.   89. 

Loan   Society  v.   Letson,  200   Ala.  74  Buhler    v.    Lof tus,    53    Mont. 

251,  76  So.  17.'  546,  165  Pac.  601. 

70  Eomunder  v.  Caskey,  137  75  Vulcan  Fire  Ins.  Co.  v.  Jor- 
Ark.  574,  209  S.  W.  735.  gensen,  33  Cal.  App.  763,  166  Pac. 

71  Appalachian     Corporation     v.  835. 
Ayo,  145  La.  201,  82  So.  89. 
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clear  and  definite  as  to  the  fraud  and  other  necessary  allega- 
tions.''® 

Where  fraud  or  illegality  inheres  in  a  stock  subscription  eon- 
tract,  the  fact  may  be  shown  by  parol.''^ 

§  628.  —  Recovery  of  money  or  other  consideration  paid. 

The  right  to  recover  from  the  corporation  the  amount  paid,  on 
rescinding  for  fraud,  is  not  barred  by  efforts  to. secure  redress 
from  the  agent  who  made  the  sale.''' 

The  individual  inducing  the  subscription  is  not  a  necessary 
or  proper  party  to  an  action  to  rescind.''''  In  Georgia,  however, 
it  is  held  that  the  corporation  and  its  officers  who  participated 
in  the  fraud  are  proper  parties  to  a  suit  in  equity  by  a  sub- 
scriber to  rescind  his  subscription  for  fraud.'" 

§  629.  —  Action  for  deceit.'^  The  officer  making  the  sale  by 
fraudulent  representations  is  liable  jointly  and  severally  with 
the  corporation,  in  an  action  to  recover  damages.'^ 

§  631.  Limitations  upon  the  right  to  rescind — Restoration  of 
the  status  quo.  In  order  to  rescind  a  subscription,  it  is  neces- 
sary to  return  the  certificate  and  any  dividends  received,''  but 
there  is  some  conflict  as  to  the  necessity  of  returning  stock 
which  is  of  no  value.'*  The  other  party  must  be  put  in  statu 
quo.'^  There  is  nothing  to  return  where  no  stock  nor  money 
has  been  received  by  the  subscriber,"  although  it  has  been  held 

76  Drennen    v.    Cooper,    200    Ala.  82  Denis     v.     Nu-Way    Puncture 

328,   76  So.  94.  Cure  Co.,  170  Wis.  333,  175  N.  W. 

77Ennis     v.     New     World     Life  95. 

Ins.    Co.,   97   Wash.   122,   165   Pac.  83  Mutual    Loan    Co.    v.    Letson, 

1091.  202  Ala.  683,  81  So.  659. 

78  Denis  v.  Nu-Way  Puncture  84  See  Cater  v.  Commonwealth 
Cure  Co.,  170  Wis.  333,  175  N.  W.  Bonding  &  Casualty  Ins.  Co.,  — 
95.  Tex.  — ,  216  S.   W.  140. 

79  Eitzwoller  v.  Lurie,  225  N.  Y.  8S  Cator  v.  Commonwealth  Bond- 
464,  122  N.  E.  634,  modifying  180  ing  &  Casualty  Ins.  Co.,  —  Tex. 
N.   T.   App.   Div.    934,    167   N.   Y.  — ,   216  S.  W.  140. 

Supp.   1123.  86  Vulcan   Fire   Ins.    Co.   v.   Jor- 

80  American  Nat.  Bank  v.  Arm-  gensen,  33  Oal.  App.  763,  166  Pae. 
strong,  145  Ga.  618,  89  S.  E.  691.      835. 

81  See    Dunaway    v.    Stocks,    19 
Ga.  App.  267,  91  S.  E.  345. 
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that  the  subscriber  must  return  or  offer  to  return  the  stock  even 
if  the  certificate  was  never  delivered  to  him.*'' 

§  633.  —  Ratification  or  waiver  as  a  bar  to  rescission.**  De- 
manding dividends  over  a  year  after  the  purchase  waives  the 
right  to  rescind,*'  as  does  retention  of  the  certificate  of  stock 
and  receipt  and  retention  of  several  dividends  after  knowledge 
of  the  fraud,'"  or  treating  the  stpck  as  one 's  own  and  attempting 
to  sell  it  after  knowledge  of  the  fraud.'^  So  there  is  a  waiver  of 
the  right  to  rescind  where  the  subscriber  attempts  to  sell  the 
stock  and  participates  as  an  officer  in  managing  the  business.'* 
A  fortiori,  a  transfer  of  his  stock  by  a  subscriber  after  knowl- 
edge of  a  ground  for  cancellation  of  his  subscription  is  a  waiver 
of  the  right  to  cancel  on  that  ground.'^  But  acts  done  before 
knowledge  of  the  fraud  do  not  constitute  a  ratification.'*  Thus, 
transfer  of  his  stock  by  a  subscriber  is  not  a  waiver  of  fraud  of 
which  he  has  no  knowledge.'^  So  the  unauthorized  acts  of 
another,  not  within  the  scope  of  his  actual  or  apparent  authority 
as  proxy  or  as  attorney,  are  not  binding  on  subscribers  to  stock 
as  a  ratification.'^ 

Of  course  a  subscriber  cannot  rescind  where  he  has  sold  the 
stock  back  to  the  agent  who  committed  the  fraud." 

§  634.  —  Laches  as  a  bar  to  rescission.  Laches  bars  the 
right  to  rescind  for  fraud  especially  where  the  corporation  is 
insolvent.'*    A  delay  of  five  weeks  after  the  filing  of  a  petition 

87  Majors    v.     Girdner,    31     Oal.  54  Rhoades   v.    Banking,   Trust  & 

App.  47,   159  Pae.  826.                      '  Mortgage   Co.,   125  Va.   320,  99  S. 

88-Executing    proxy    as    waiver,  E.   673. 

see  Edward  v.  loor,  205  Mich.  617,  96  Cator  v.  Commonwealth  Bond- 

172  N.  "W.  620.  ing   &   Casualty  Ins.    Co.,   —  Tex. 

89Biel  V.  Union  Fuel  &  Ice  Co.,  — ,   216  S.   W.  140. 

105  Wash.  41,  177  Pae.  813.  96  Rhoades  v.  Banking,  Trust  & 

90  Corporation  Funding  &  Fi-  Mortgage  Co.,  125  Va.  320,  99  S. 
nance    Co.    v.    Stoffregen,    264    Pa.  E.   673. 

215,   107   Atl.    727.  97  See    Denis    v.    Nu-Way    Pune- 

91  Independent  Harvester  Co.  v.  ture  Cure  Co.,  170  "Wis.  333,  175 
Lee,  40  S.  D.  472,  168  N.  W.  28.  N.  W.  95. 

92  Davis  V.  GifEord,  182  N.  T.  98  Preston  v.  Jeffers,  179  Ky. 
App.  Div.  99,  169  N.  Y.  Supp.  492.  384,    200    8.    W.    654;    Robert    v. 

93  Cator  V.  Commonwealth  Bond-  Montreal  Trust  Co.,  41  Dom.  L, 
ing   &   Casualty  Ins.   Co.,  —  Tex.  Rep.    (Can.)    173. 

— ,  216  S.  W.  140. 
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for  the  appointment  of  a  receiver  was  held  not  laches.'®  Delays 
of  over  six  months,'  a  year,''  or  of  two  years  ^  or  more,*  have 
been  held  fatal. 

§636.  — Effect  of  insolvency  of  the  corporation.  There  is 
considerable  conflict  as  to  the  right  to  rescind  a  stock  subscrip- 
tion after  the  corporation  has  become  insolvent.  In  a  federal 
court  it  was  held  that  a  purchaser  of  stock  in  a  national  bank 
may  rescind  his  purchase  for  fraud  even  after  the  appointment 
of  a  receiver.^  In  Alabama,  insolvency  of  the  corporation  does 
not  necessarily  bar  the  right  to  rescind  a  stock  subscription  for 
fraud.®  In  Colorado,  the  right  of  a  subscriber  to  rescind  for 
fraud  is  inferior  to  the  rights  of  creditors  who  became  such  after 
the  subscription,  where  the  corporation  is  insolvent.'  In 
Georgia,  by  statute,  a  subscriber  cannot  set  up  fraud  after  in- 
solvency,* and  this  was  the  rule  in  that  state  independent  of 
statute  so  far  as  creditors  who  became  such  after  the  subscrip- 
tion are  concerned.® 

In  Iowa  it  is  held  that  if  a  subscriber  acts  diligently  in  dis- 
covering the  fraud  and  repudiating  the  obligation  as  Soon  as 
the  fraud  is  discovered,  and  there  is  no  showing  that  there  are 
creditors  whose  claims  have  accrued  since  the  subscription,  the 
rights  of  the  subscriber  to  rescind  are  not  barred  by  the  in- 
solvency of  the  company.'" 

99  Independent    Van    &    Storage  Co.,  —  Colo.  — ,  184  Pae.  379;  Van 

Co.    V.    Iowa    Mercantile    Co.,    184  Gilder    v.    Eagleson,   —    Colo.    — , 

Iowa  154,  168  N.  "W.  782.  181   Pac.    539. 

1  Laches  for  over  six  months  6  Salter  v.  Williams,  244  Fed. 
after   receiving   stock   held   a  bar  l26. 

to  rescission  in  Sarantides  v.  Wil-  6  Stone  v.  "Walker,  201  Ala.  130, 

Hams,   Belmont    &    Co.,   —    N.   Y.  L.  E.  A.  1918  C  839,  77  So.  554. 

App.  Div.  — ,  180  N.  Y.  Supp.  741;  7  Van     Gilder    v.    Eagleson,    — 

—  N.  Y.  Misc.  — ,  184  N.  Y.  Supp.  Colo.   — ,   181   Pac     539,   following 

612.  the   English  rule. 

2  Silence  for  more  than  a  year  8  Wright  v.  Hix,  —  Ala.  — ,  83 
after    notice    precludes    attack    on  So.   341. 

a    subscription    for    fraud    or   ille-  9  Cosmopolitan   Life   Ins.   Co.   v. 

gality.      Montreal    Trust     Co.    v.  Sheats,  20  Ga.  App.  622,  93  S.  E. 

Robert,    36   Dom.   L.   Rep.    (Can.)  507. 

516.  10  Independent    Van    &    Storage 

3  Van  Gilder  v.  Eagleson,  —  Co.  v.  Iowa  Mercantile  Co.,  184 
Colo.  — ,  181  Pac.  539;  Preston  v.  Iowa  154,  168  N.  W.  782,  where 
Jefifers,  179  Ky.  384,  200  S.  W.  654.  receivership  was  within  sixty  days 

4Lucero    v.    Colorado    Life    Ins.      after  subscription  and  stockholder 
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The  Kentucky  rule  as  to  the  right  to  rescind  a  subscription 
for  fraud  after  insolvency  of  the  corporation  is  that  a  rescis- 
sion is  proper  if  the  subscriber  "derived  no  benefit  from  his 
purchase  of  the  stock,  and  did  not  discover,  and  by  the  exercise 
of  the  utmost  care  could  not  have  discovered,  the  fraud  before 
the  bank  or  corporation  became  insolvent. "  ^^  In  that  state, 
fraud  is  no  defense  where  a  receiver  sues  for  the  subscription 
price,  except  where  the  stockholder  acquired  his  stock  so  short  a 
time  before  the  insolvency  of  the  corporation  that  he  had  no 
reasonable  opportunity  to  investigate.^^ 

In  Texas  it  is  said  that  "it  is  a  general  rule  that,  in  a  suit 
to  collect  such  unpaid  subscription,  it  is  no  valid  defense  that 
the  subscription  contract  was  procured  by  fraudulent  misrep- 
resentations. "1*  In  that  state,  a  subscriber  may  obtain  the 
cancellation  of  his  subscription  contract  for  fraud  although  the 
corporation  became  insolvent  after  the  suit  was  brought,  where 
none  of  the  creditors  represented  by  the  receiver  became  cred- 
itors after  plaintiff's  subscription  nor  were  induced  by  such 
subscription  to  extend  credit  to  the  corporation.^* 

In  Canada,  a  subscription  cannot  be  repudiated  after  a  rea- 
sonable time  where  the  rights  of  creditors  have  intervened,  as  by 
a  winding-up  order.^* 

V.    WITHDRAWAL,    RELEASE   AND    DISCHARGE    OP    SUBSCRIBERS 

§  637.  Withdrawal  of  subscribers.  A  subscriber  cannot  re- 
cover money  paid  while  he  holds  the  certificate  of  stock  and  re- 
tains money  received  as  dividends. ^^ 

intervened      within      five      weeks  H  Smith  v.  Jones,  173  Ky.  776, 

thereafter.  L.  E.  A.  1917  C  890,  191  S.  W.  500 

Fraud   is   no   defense   to    an   ac-  12  Levassor  v.  Metropolitan  Fire 

tion  on  a  subscription  to  stock,  it  Ins.    Co.'s    Eeceiver,    188    Ky.    23, 

is  held  in  Iowa,  where  the  action  220  S.  W.  752. 

is   brought   by   the   receiver   after  13  Mitchell    v.    Porter,    —    Tex, 

insolvency  and  it  is  shown  "that  Civ.  App.  — ,  194  S.  W.  981. 

there  are   claims  in  the  hands   of  14  Mitchell  v.   Hancock,  —  Tex 

the  receiver  to  be  satisfied  out  of  Civ.  App.  — ,  196  S.  W.  694. 

the  corporate   assets,  that  accrued  Texas  rule  reiterated  in  Thomp- 

after  the  subscriber  had  obligated  son  v.   First  State  Bank,  —  Tex 

himself  as  a  stockholder. ' '     Lamb  Civ.  App.  — ,  189  S.  W.  116. 

V.  Bonesteel,  —  Iowa  — ,  173   N.  16  Barrett     v.     Bank     of     Van 

W.  13,  following  Independent  Van  couver,    36    Dom.    L.    Rep.    (Can.) 

&  Storage  Co.  v.  Iowa  Mercantile  158. 

Co.,  184  Iowa  154,  168  N.  W.  782.  16  Mutual   Loan   Society  v.  Let- 
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§  638.  Release  of  subscribers  by  the  corporation — Right  of 
corporation  or  its  oflBcers  in  general.^''  A  subscriber  to  stock' 
may  be  released  by  the  corporation  with  the  consent  of  all  the 
other  subscribers,  if  the  rights  of  creditors  are  not  involved,^* 
provided  there  is  a  consideration  for  the  release.  There  is  no 
consideration  for  a  cancellation  of  a  subscription  merely  because 
the  subscriber  had  advanced  money  for  the  benefit  of  the  cor- 
poration and  had  indorsed  a  note  made  by  it  for  rent.^®  The  doc- 
trine that ' '  subscribed,  but  unpaid,  capital  stock  of  a  corporation 
becomes,  upon  its  insolvency  and  suspension  of  business,  a  trust 
fund  for  all  creditors,  and  that,  even  before  insolvency,  it  so 
far  has  that  inchoate  character  as  to  prevent  it  from  being 
surrendered  or  given  away  by  the  corporation,  finds  universal 
acceptance. "  ^^  A  corporation  ' '  may,  under  certain  circum- 
stances, and  certainly  as  against  all  but  existing  creditors,  can- 
cel a  subscription  to  stock,  especially  if  the  cancellation  relate 
to  only  a  part  of  the  shares  subscribed  for. ' '  ^^ 

Corporate  directors  or  officers  have  no  inherent  power  to 
cancel  stock  subscriptions.**  Neither  the  directors  nor  the  of- 
ficers of  a  corporation  can  cancel  a  subscription  without  the 
consent  of  all  the  stockholders  unless  the  power  to  do  so  has 
been  granted  by  the  charter  or  governing  statute.**  Promoters 
cannot  relieve  unconditional  subscribers  from  their  subscription 
without  the  consent  of  the  other  subscribers.** 

§  639.  —  Right  as  against  creditors  or  dissenting  stock- 
holders.*^   An  agreement  to  release  a  subscriber,  even  if  based 

son,  202  Ala.  683,  81  So.  659,  and  22  Morrill   v.    Harris,    23    N.    M. 

see   §  631,   supra.  146,  167  Pac.  276. 

17  Cancellation   of   agreement   to  23  Mutual  Loan   Society   v.   Let- 
subscribe     as     distinguished    from  son,  202  Ala.  683,  81  So.  659. 
cancellation  of  actual  subscription,  Directors   or   other   officers  have 
see   Murphy  v.  Panton,   96'  Wash.  no    power,    unless    expressly  .  cou- 
637,   165  Pac.   1074.  ferred,  to  agree  with  a  subscriber 

18  Murphy  v.  Panton,  96  Wash.  that  his  subscription  shall  be  caii- 
637,  165  Pac.  1074.  celed  and  his  note  returned.    Mor- 

19  Murphy  v.  Panton,  96  Wash.  rill  v.  Harris,  23  N.  M.  146,  167 
637,   165  Pac.   1074.  Pac.  276. 

20  Thomas  &  Brenneman  v.  24  Leroy  v.  Davis  &  Co.,  46  Dom. 
Goodman,  254  Fed.  39,  41.  L.  Rep.   (Can.)    568. 

21  Pasadena    Rapid    Transit    Co.  26  See   also   §  4104,   infra, 
v.  Munson,  37   Cal.  App.  352,  174 

Pac.  109. 
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on  a  consideration,  is  not  binding  as  against  creditors  who 
would  be  injured  thereby .^^  A  compromise  with  a  subscriber 
to  stock,  after  acceptance  of  the  subscription,  is  binding  on  other 
stockholders  where  in  good  faith  and  for  a  valuable  considera- 
tion.^' 

§  640.  —  Exceptions  to  and  modifications  of  the  rule.    If  a 

subscriber  is  insolvent,  the  corporation  may  compromise  its 
claim  for  the  amount  due  if  there  is  a  valuable  consideration.^* 

§  642.  Discharge  by  payment.^®  The  subscriber  cannot  credit 
himself  with  sums  paid  on  another  subscription.*" 

§644.  Discharge  in  bankruptcy.  A  stockholder's  discharge 
in  bankruptcy,  after  insolvency  of  the  corporation,  relieves  him 
of  his  statutory  liability  for  debts  of  the  company.*^ 

§  646.  Discharge  by  nonperformance  of  conditions  precedent 
or  special  terms.**  Failure  to  issue  a  certificate  of  stock  does 
not  release  a  subscriber.**  On  breach  ,of  a  condition  to  the 
purchase  of  stock  in  a  corporation  to  be  formed,  that  certain 
persons  should  not  be  interested  in  the  corporation,  the  pur- 
chaser is  entitled  to  rescind  and  recover  back  the  money  paid.** 

§  647.  Discharge  by  alteration  or  amendment  of  charter.*^ 

An  agreement  to  purchase  5  shares  of  stock  of  a  par  value  of 
$100,  there  being  40,000  shares  and  the  capital  stock  consisting 
of  $4,000,000,  is  not  enforceable  by  the  corporation  after  it 
reduces  its  stock  to  $400,000  consisting  of  40,000  shares  of  a 
par  value  of  $10.*®    Where  a  subscription  was  made  to  5  shares 

26  Preston  v.  JefEers,  179  Ky.  33  Preston  v.  JefEers,  179  Ky. 
384,  200  S.  W.  654.  384,  200  S.  W.  654. 

27  Martin  v.  Cushwa,  — ^W.  Va.  .34Lauer  v.  Raymond,  190  N.  Y. 
— ,  104  S.  E.  97.  App.  Div.  319,  180  N.  Y.  Supp.  31. 

28  Murphy  v.   Panton,  96  Wash,  35  See  also   §  524,   supra. 

637,  165  Pae.   1074.  ■'■  Note 'on  "Alteration  in  charter 

29  See  also   §  712,  infra.        ''  or   change   in   corporate   design   as 

30  Vaughan-Eobertson  Drug  ■  Co.  releasing  subscriber  to  stock," 
V.   Grimes-Mills   Drug   Co.,  173   N.  see  Ann.  Cas.  1918  A  79. 

C.  502,  92  S.  E.  376.  '  36  Campbell  v.  Coin  Mach.  Mfg. 

31  See  §  4265,  infra.  Co.,  —  Ore.  — ,  188  Pac.  197 

32  See  also  §§  602,  608,  supra. 
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of  stock  whose  par  value  was  $100  a  share,  and  part  of  the  price 
was  paid,  the  subscriber  may  recover  it  back  where  the  cor- 
poration, before  the  last  instalment  was  due,  reduced  the  par 
value  of  shares  to  $10.*'' 

§  650.  Special  agreements  with,  release  or  withdrawal  of, 
or  nonpayment  by,  other  subscribers.  Improper  release  of 
other  subscribers  does  not  release  a  subscriber ;  **  and  an  at- 
tempted release  of  another  shareholder  from  his  stock  subscrip- 
tion, where  such  release  is  void,  is  no  defense.^' 

§  652.  Mismanagement  of  the  corporation,  illegal  election  of 
officers,  etc.  Mismanagement  of  the  corporate  officers  does  not 
release  a  subscriber,*"  nor  does  waste  of  assets  by  the  corporate 
ofiScers.*^ 

§  654.  Nonuser  or  abandonment  of  enterprise.  A  mere 
abandonment  of  the  corporate  enterprise  is  not  necessarily  a 
good  defense  to  an  action  on  a  subscription ;  *^  and  the  mere 
fact  that  work  on  the  corporate  undertaking  has  been  sus- 
pended is  not  such  an  abandonment  of  the  enterprise  as  will  dis- 
charge a  subscriber.**  So  mere  failure  of  the  corporation  ven- 
ture is  not  a  failure  of  consideration  for  a  note  given  in  ex- 
change for  stock,**  although  in  Texas  it  has  been  held  that  where 
the  corporation  was  solvent  and  owed  nothing  but  had  sold  all 
its  assets  and  abandoned  business,  a  stock  subscription  note  is 
not  collectible  because  of  failure  of  consideration.*^  It  is  no 
ground  for  canceling  a  stock  subscription  that  the  company 
has  not  been  a  success  where  due  to  want  of  sufficient  working 
capital.*® 

37  Lane  v.  Coin  Machine  Mfg.  Andrews,  176  N.  C.  280,  96  S.  B. 
Co.,  69  Pa.  Super.  Ct.  373.  1032. 

38  Preston  v.  Jeffers,  179  Ky.  43Ealeigh  Improvement  Co.  v. 
384,  200  S.  W.  654.  Andrews,  176  N.  0.   280,  96  S.  E. 

39  Hanger  v.  International  Trad-  1032. 

ing   Co.,    184   Ky.   794,   214   S.   W.  44  Bank   of  Valley   City  v.   Lee, 

438.  —  N.  D.  — ,  175  N.  W.  575. 

40  Preston  v.  Jeffers,  179  Ky.  45  Shield  v.  Lone  Star  Life  Ins. 
384,  200  S.  W.  654.  Co.,  —  Tex.   Civ.  App.  — ,  202  S. 

41  Preston    v.    Jeffers,    179    Ky.  W.   211. 

384,  200   S.  W.  654.  46  Shaw  v.   Carr,  93  Wash.   550, 

42Ealeigh    Improvement    Co.    v.      161   Pae.   345. 
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The  principle  that  nonuser  of  a  corporate  franchise  will  not 
release  a  subscriber  ought  not  to  be  applied  where  unreason- 
able.*' For  instance,  where  money  is  not  required  by  a  cor- 
poration for  any  corporate  purpose  for  the  reason  that  it  has 
ceased  doing  business  and  has  no  debts,  and  where  it  cannot 
be  determined  what  proportion  of  an  unpaid  subscription  is  re- 
quired to  pay  such  subscriber's  share  of  the  losses  sustained 
by  the  corporation,  a  claim  for  the  unpaid  balance  of  his  sub- 
scription cannot  be  collected  in  a  probate  court.** 

§656.  Statute  of  limitations.*'  The  Ohio  statute  limiting 
the  time  to  sue  to  enforce  the  secondary  or  double  liability  of 
stockholders  for  corporate  debts  to  eighteen  months  does  not 
apply  to  actions  to  recover  the  balance  due  on  stock  subscrip- 
tions.^". 

Instalments  on  subscriptions  to  stock  may  be  postponed  as  to 
time  of  payment,  by  acts  of  the  directors  ratified  by  the  stock- 
holders, so  as  to  change  the  time  when  the  cause  of  action 
accrues  within  the  statute  of  limitations.*^ 

VI.    REMEDIES   OF    COEPORATION   AGAINST    SUBSCRIBERS 

§  657.  Actions  on  subscriptions — In  general.*^  Where  a  sub- 
scription is  made  before  incorporation,  the  corporation  when 
created  may  sue  thereon.*'  The  action  need  not  be  authorized 
•by  a  formal  resolution  of  the  directors.**  There  is  an  implied 
promise  to  pay  the  par  value  of  stock  issued  to  and  accepted  by  a 
subscriber.**  There  is  no  liability,  under  ordinary  circum- 
stances, where  stock  fully  paid  is  transferred  to  the  corpora- 
tion and  an  agreement  made  to  subscribe  for  the  same  amount 

47  Wieks  Stone  Co.  v.  Dickaaon,  Bl  Grice  v.  Anderson,  —  N.  C. 
276  III.   590,   115  N.  E.   176,  aff'g      — ,  96  S.  E.  222. 

199   111.   App.   640.  S2See  also   §4100,  infra. 

48  Wicks  Stone  Co.  v.  Dickason,  S3  Philadelphia  Motor  Speedway 
276  111.  590,  115  N.  E.  176,  afe'g  Ass'n  v.  Sale,  69  Pa.  Super.  Ct. 
199  111.  App.  640.  583. 

4^  Subscriptions    to    stock,   when  54  Hauger  v.  International  Trad- 
cause  of  action  accrues  for  instal-  ing   Co.,   184  Ky.   794,   214   S.   W. 
ments,  see  Grice  v.  Anderson,  109  438. 
S.  C.  388,  96  S.  E.  222.  B6  United  German   Silver  Co.   v. 

BOBauman     v.     Kiskadden,     94  Bronson,    92    Conn.    266,    102    Atl. 

Ohio  St.  130,  113  N.  E.  588.  647. 
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of  stock  surrendered.^®  Failure  of  tlie  corporation  to  file  or 
present  a  claim  in  probate  court  for  liability  of  deceased  on  un- 
paid subscription  bars  a  recovery  by  it  of  such  unpaid  balance.^^ 

By  statute  in  some  states  all  the  stockholders  may  be  sued 
by  the  corporation  together  in  one  suit  for  unpaid  subscrip- 
tions.®* In  Pennsylvania,  by  statute,  actions  for  unpaid  sub- 
scriptions may  be  united  and  all  brought  in  one  county  re- 
gardless of  the  stockholders  being  residents  of  different  coun- 
ties; but  separate  suits  cannot  be  brought  in  one  county  and 
part  of  defendants  served  in  other  counties.**  Independently 
of  statutes  the  liability  of  subscribers  for  unpaid  subscriptions 
is  several  and  not  joint.®" 

Actions  by  the  same  corporation  to  recover  from  the  same 
defendant  a  balance  due  on  a  stock  subscription,  where  the 
issues  were  practically  the  same  in  all  the  cases,  are  properly 
consolidated.®^ 

§  658.  —  Effect  of  remedy  by  forfeiture  or  sale  of  shares. 

For  failure  to  pay  instalments,  the  subscription  contract  is  some- 
times construed  to  warrant  a  forfeiture  of  instalments  paid  as 
the  only  remedy.®^  In  California,  in  case  of  delinquency  in 
paying  a  call  for  a  part  or  all  of  an  unpaid  subscription,  the 
corporation  may  either  sue  to  collect  the  money  or  sell  the  stock, 
and  the  action  may  be  brought  before  the  date  fixed  for  the 
sale.®^ 

§  660.  —  Evidence  and  burden  of  proof ;  variance.®*  Articles 
of  incorporation  are  admissible  to  show,  as  against  the  corpora- 

66  Murphy  v.  Panton,   96  Wash.      Co.  v.  Abbot,  247  Fed.  833. 

637,   165  Pac.  1074.  62  Denman      v.      Country      Club 

67  Geary  St.,  P.  &  O.  E.  Co.  v.  Realty  Co.,  —  Ark.  — ,  220  S.  W. 
Bradbury  Estate  Co.,  179  Cal.  46,      824. 

175  Pac.  457.  63  Imperial  Land  &  Stock  Co.  v. 

68  Pittsburgh  Wholesale  Gro-  Oster,  34  Cal.  App.  776,  168  Pac. 
eery  Co.  v.  Eearich,  67  Pa.  Super.      1159. 

Ct.  490.  64  Evidence     admissible     in     ac- 

69  Pittsburgh  Wholesale  Grocery  tions  to  enforce  subscriptions 
Co.  V.  Rearieh,  67  Pa.  Super.  Ct.  where  the  defense  is  that  tlipy 
^^^-  were   procured   by    fraud,    see    Co- 

60  In  re  Phoenix  Hardware  Co.,  lumbia-Knickerbocker  Trust  Co.  v. 
249  Ped.  410.  Abbot,  247  Fed.  833. 

61  Columbia-Knickerbocker  Trust 
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tion  seeking  to  recover  an  unpaid  subscription,  that  all  its 
capital  stock  had  been  subscribed  for  prior  to  defendant's  sub- 
scription.^^ 

§  661.  —  Set-oif  and  counterclaim  by  subscriber.  A  debt 
owing  a  subscriber  may,  by  agreement,  be  credited  on  the  amount 
of  the  subscription.^^  But  a  subscriber,  having  an  unliquidated 
claim  against  the  corporation  for  services,  cannot  go  into  equity 
and  have  the  claim  there  liquidated  and  set  off  against  the 
amount  due  on  his  subscription.®' 

§  662.  Forfeiture  and  sale  of  shares — The  right  and  power 
in  general.  A  subscription  contract  giving  the  corporation,  as 
a  sole  remedy  for  failure  to  pay  for  stock,  the  right  to  forfeit 
instalments  paid,  is  valid  where  no  rights  of  creditors  are  in- 
volved and  there  is  no  statute  to  the  contrary .^^  A  contract 
right  to  forfeit  instalments  paid  on  subscriptions,  for  failure 
to  pay  subsequent  instalments,  will  be  presumed  to  have  been 
exercised,  so  as  to  prevent  an  action  for  the  balance,  where  no 
action  is  brought  for  five  years  after  default.®^ 

VII.    CALLS   OR   ASSESSMENTS   ON   UNPAID    SUBSCRIPTIONS 

§  669.  When  calls  are  necessary — In  general.''''  Generally, 
liability  on  unpaid  subscriptions  does  not  accrue  until  a  call  is 
made  by  the  board  of  directors  .''^  A  cause  of  action  in  favor  of 
a  corporation  for  the  balance  on  an  unpaid  subscription  does 
not  accrue,  within  the  statute  of  limitations,  until  the  levy  of 
an  assessment  and  the  issuance  of  a  call.''* 

§  674.  Validity  and  sufficiency  of  calls — Time  of  making 
calls.    The   Nevada  statute   authorizing   corporations   formed 

65  Morrill    v.    Harris,    23    N.    M.  69  Denman      v.      Country      Club 

146,  167  Pac.  276.  Eealty  Co.,  —  Ark.  — ,  220  S.  W. 

66Broekway     v.      Ready     Built  824. 

House   Co.,   95   Ore.   386,   187  Pac.  70  See  also   §4134,  infra. 

1038.  T'l  Lake    Jackson    Hotel    Co.    v. 

67  Brockway     v.      Ready      Built  Rodwell,  202  Ala.  216,  80  So.  38. 

House   Co.,   95   Ore.   386,   187   Pac.  72  In   re  Phoenix  Hardware   Co., 

1038.  249  Fed.  410;   Geary  St.,  P.   &  O. 

C8  Denman      v.      Country      Club  R.  Co.  v.  Bradbury  Estate  Co.,  179 

Realty  Co.,  —  Ark.  — ,  220  S.  W.  Cal.  46,  175  Pac.  457. 
824. 
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thereunder  to  commence  business  when  one  thousand  dollars 
of  the  capital  stock  is  subscribed,  permits  a  levy  of  assessments 
on  unpaid  stock  as  soon  as  such  an  amount  is  subscribed.''* 

§  677.  —  Uniformity  and  equality.  A  call  is  not  unequal 
because  for  such  an  amount  against  the  stock  of  some  of  the 
stockholders  as  would  make  their  payments  equal  to  the  pay- 
ments already  made  by  other  stockholders.'* 

§  678.  —  Mode  of  making  calls.  In  California,  an  action 
does  not  lie  on  an  unpaid  subscription  until  the  procedure  pre- 
scribed by  section  331  of  the  Civil  Code  has  been  complied 
with.''' 

§683.  Notice  of  calls  and  demand  of  payment — Necessity 
for  notice.  Demand  need  not  be  made  before  suing  to  recover 
a  call,  where  notice  of  the  call  is  properly  given.''^ 

IX.    INTEREST,    PENALTIES    AND    LIQUIDATED    DAMAGES 

§  689.  Interest.  In  Maryland,  interest  on  a  subscription  is 
not  recoverable  as  matter  of  right.''''  Interest  on  duebills  given 
for  the  price  of  stock  runs  only  from  demand  of  payment.''* 

X.    SUBSCRIPTION    OF    PULL    AMOUNT    OP    CAPITAL    STOCK,    OR    OF    A 
SPECIFIED   PERCENTAGE   THEREOF 

§  692.  As  a  condition  precedent  to  legal  incorporation  or 
transaction  of  business.'" 

78  McCarty  v.  Moore,  —  Cal.  — ,  78  Thompson  v.   Schoch,  254  Pa. 

186  Pac.  140.  585,  99  Atl.  72. 

74  Imperial  Laud  &  Stock  Co.  v.  79  Nevada  statutes  as  to  amount 

Oster,  34  Cal.  App.   776,   168   Pac.  of   subscriptions   necessary   to    en- 

1159.  able      corporation      to      commence 

76  Bell  Development  Co.  v.  Mar-  business,    see    McCarty    v.    Moore, 

shall,   35   Cal.   App.   324,   169   Pac.  —  Cal.  — ,  186  Pac.  140. 

717.  Under    the    Ohio    statutes,    the 

76  Imperial  Land  &  Stock  Co.  v.  mere  filing  of  the  articles  of  in- 
Oster,  34  Cal.  App.  776,  168  Pac.  corporation  in  due  form  does  not 
1159.  create   the    corporation,   but    there 

77  Bucher  v.  Federal  Baseball  must  be  the  ten  per  cent  subscrip- 
Club  of  Baltimore,  130  Md.  635,  tion  to  stock  and  payment  of  ten 
101  Atl.  534.  per  cent  before  the  corporation  is 
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§  693.  As  a  condition  precedent  to  enforcement  of  subscrip- 
tions— General  rale.*"  Where  it  is  not  provided  by  statute 
what  portion  of  corporate  stock  must  be  subscribed  for  before 
the  corporation  may  do  business,  the  general  rule  that  no  re- 
covery can  be  had  on  a  stock  subscription  until  all  the  stock  is 
subscribed  is  applicable.*^ 

§  694.  —  Effect  of  provisions  of  statute,  charter  or  contract. 

Under  the  New  York  statute  prohibiting  a  corporation  from  in- 
curring any  debt  until  the  capital  specified  in  its  certificate 
of  incorporation  as  the  amount  with  which  it  will  begin  busi- 
ness has  been  paid  in  in  money  or  property,  the  company  may 
transact  business  if  such  amount  is  paid  in  although  the  entire 
stock  is  not  subscribed,  and  subscriptions  are  binding  although 
all  the  stock  is  not  subscribed.**  A  statute  requiring  half  of 
the  stock  to  be  subscribed  for  before  a  corporation  can  transact 
business  with  persons  other  than  its  stockholders  is  no  defense 
to  an  action  on  a  stock  subscription  made  before  half  of  the 
stock  has  been  subscribed.** 

§  696.  What  subscriptions  or  promises  may  be  counted.'* 

The  burden  of  showing  some  of  the  subscriptions  are  fraudu- 
lent or  worthless  is  on  the  party  setting  up  such  defense.*^ 

§  704.  Waiver  and  estoppel — General  principles.  Subscribers 
cannot  defend  on  th*  ground  that  the  corporation  was  organized 

created.    Parkside  Cemetery  Ass'n  SUWhalen  v.  Hudson  Hotel  Co., 

V.  Cleveland,  B.   &  G.  Lake  Trae-  183   N.  Y.   App.   Div.   316,   170   N. 

tion    Co.,    93    Ohio    St.    161,    Ann.  Y.   Supp.   855. 

Cas.  1918  C  1051,  112  N.  E.  596.  83  Hanger  v.  International  Trad- 
Statutory  liability  of  stockhold-  ing   Co.,   184  Ky.    794,   214   S.   W. 
era  where  business  commenced  be-  438. 

fore    minimum    capital    stock    sub-  84  Whether  oral  subscriptions  to 

scribed,    see    §  4156,   infra.  stock  are  to  be  counted,  in  deter- 

80  Note  on  ' '  Liability  on  stock  mining  whether  half  of  the  stock 
subscription  as  dependent  upon  had  been  subscribed,  as  required 
whole  amount  of  stock  having  by  statute,  where  stockholder  sued 
been  subscribed, ' '  see  Ann.  Cas.  by  creditor  for  his  debt  under  such 
1918  B  1137.  a    statute,    see    Shadbolt    &    Boyd 

81  Enterprise  Sheet  Metal  "Works  Iron  Co.  v.  Long,  —  Wis.  — ,  179 
V.  Schendel,  —  Mont.  — .  173  Pac.  N.  W.  785,  where  question  referred 
1059,  holding  also  that  certain  al-  to  but  not  decided. 

legations  in  the  complaint  did  not  85  Bunn   v.   Farmers '   Warehouse 

show  full  subscription.  Co.,  18  Ga.  App.  567,  90  S.  E.  78. 
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and  transacted  business  before  its  minimum  capital  stock  was 
subscribed,  as  against  a  trustee  in  bankruptcy,  where  credit 
was  extended  the  corporation  on  the  faith  of  the  validity  of  the 
stock  subscriptions.*^ 

§  705.  —  Particular  acts   constituting  waiver  or  estoppel. 

The  right  of  a  stockholder  to  defend  against  a  call  for  his  un- 
paid subscription  on  the  ground  that  all  the  capital  stock  was 
not  subscribed  for  is  waived  by  his  acting  as  president  and 
director  for  a  year  after  his  subscription  and  his  receiving  a 
substantial  salary  during  all  of  which  time  he  knew  that  but  a 
small  part  of  the  capital  was  subscribed.'' 

XI.   PAYMENTS    ON    SUBSCRIPTIONS 

§  707.  Effect  of  nonpayment  on  legality  of  incorporation  or 
right  to  commence  business.  In  New  York  a  payment  of  ten 
per  cent  of  the  subscription  is  a  condition  precedent  to  its  right 
to  do  business,**  but  such  statute  requiring  subscribers  to  pay 
ten  per  cent  of  the  amount  of  their  subscriptions  at  the  time 
of  subscribing  applies  only  to  subscriptions  after  incorporation.*' 

A  fictitious  payment  cannot  be  counted  to  show  a  compliance 
with  a  statutory  provision  that  no  corporation  shall  incur  debts 
until  the  capital  specified  in  its  certificate  of  incorporation  as  the 
amount  with  which  it  will  begin  business  shall  have  been  paid 
in  in  money  or  property.'" 

§  708.  Effect  of  nonpayment  on  validity  of  subscriptions  and 
liability  of  subscribers.  In  New  York,  payment  of  ten  per  cent 
of  a  subscription,  after  organization,  is  a  condition  precedent 
to  its  validity.'^  In  that  state,  an  option  given  by  a  corporation 
to  purchase  stock,  without  any  payment  in  cash — the  statute 

sechappell    V.    Lowe,    145    Ga.  90Whalen  v.  Hudson  Hotel  Co., 

717,   89   S.   E.    777.  183   N.   Y.  App.   Div.   316,   170   N. 

87  Rogers    v.    Baird,    167    N.    T.  Y.    Supp.   855. 

Supp.  35.  91  Primes    Chemical    Co.    v.   Ful- 

88Whalen  v.  Hudson  Hotel  Co.,  ton    Steel    Corporation,    266    Fed. 

183   N.   Y.   App.   Div.   316,   170   N.  937;  Whalen  v.  Hudson  Hotel  Co., 

Y.   Supp.   855.  183   N.  Y.  App.   Div.   316,   170   N. 

89Eogers    v.    Baird,    167    N.    Y.  Y.   Supp.  855. 
Supp.   35. 
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requiring  payment  of  ten  per  cent  to  make  subscriptions  to  stock 
valid — does  not  constitute  a  subscription  and  is  void.'^  One 
who  paid  on  his  stock  a  few  dollars  less  than  the  ten  per  cent 
required  by  the  New  York  statutes,  and  paid  nothing  more,  is 
not  a  stockholder  who  can  be  held  liable  for  unpaid  subscrip- 
tion on  insolvency  of  the  company,  there  being  no  conduct  mak- 
ing the  repudiation  inequitable  and  unjust."  But  a  subscrip- 
tion is  not  invalid  in  New  York  because  a  short  interval  of  time 
occurs  between  the  subscription  and  the  payment  of  the  ten  per 
cent.®*  So  it  is  no  defense  to  an  action  to  recover  the  balance 
on  a  stock  subscription  that  ten  per  cent  of  the  amount  sub- 
scribed was  not  paid  by  defendant  in  cash  as  required  by  the 
statute,  where  he  acted  as  director  and  accepted  dividends  on 
all  his  stock,  paid  down  a  small  amount  on  his  subscription,  and 
sold  the  stock,  on  the  ground  of  public  policy .^^  Subscribers  to 
stock  are  entitled  to  a  cancellation  of  their  subscription  where 
procured  by  false  representations  of  the  promoters  and  before 
the  amount  was  paid  in  as  required  by  statute  to  authorize  the 
corporation  to  commence  business.*^  Subscribers  entitled  to 
cancel  their  subscriptions,  because  of  fraud  and  because  all  the 
stock  was  not  paid  for  as  required,  are  not  liable  for  debts  in- 
curred by  the  promoters.''' 

In  Texas,  it  seems,  each  subscriber  need  not  pay  in  fifty  per 
cent  of  his  subscription  before  subscription  contracts  become 
binding,  but  it  is  sufficient  that  fifty  per  cent  of  the  whole 
capital  be  paid  in.'*  The  provision  in  that  state  that  half  of 
each  subscription  must  be  paid  before  incorporation  cannot  be 
set  up  as  a  defense  by  a  stockholder  who  actively  assisted  in  in- 
corporating the  company  with  knowledge  that  such  payments 
had  not  been  maide.'' 

92  Donovan  v.  Powers  Film  183  N.  Y.  App.  Div.  316,  170  N. 
Products,  111  N.  Y.  Misc.  276,  181      Y.  Supp.  855. 

N.  Y.   Supp.   157.  97Whalen  v.  Hudson  Hotel  Co., 

93  Mills  V.  Friedman,  111  N.  Y.  183  N.  Y.  App.  Div.  316,  170  N. 
Misc.  253,  181  N.  Y.   Supp.  285.  Y.    Supp.   855. 

94  Mills  V.  Friedman,  111  N.  Y.  98  Stringf ellow  v.  Panhandle 
Misc.  253,  181   N.  Y.  Supp.  285.  Packing  Co.,  —  Tex.  — ,  213  S.  W. 

95Jeffery  v.   Selwyn,  220   N.  Y.  250.       ' 

77,  6  A.  L.  E.  1111,  115  N.  E;  275,  99  Stringfellow      v.       Panhandle 

aff'g  173  N.  Y.  App.  Div.  217,  159  Packing    Co.,   —    Tex.   — ,    213    S. 

N.  Y.  Supp.  430.  W.   250. 

96Whalen  v.  Hudson  Hotel  Co., 
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The  "effect  upon  the  validity  of  the  subscription  to  corporate 
stock,  of  failure  to  comply  with  statutory  requirements  of  pay- 
ment at  the  time  of  subscribing"  is  the  subject  of  an  extensive 
note  in  a  recent  volume  of  the  American  Law  Reports. ^ 

§  712.  Sufficiency  of  payment.^  Subscriptions  are  payable  in 
cash  unless  otherwise  provided.*  If  payment  for  the  stock  is  to 
be  paid  in  land,  the  subscriber  cannot  be  held  liable  in  money 
except  in  case  of  his  refusal  or  inability  to  convey  the  land.' 
The  fact  that  the  capital  of  a  company  increases  in  value  after 
its  organization  does  not  operate  as  a  payment  by  the  stock- 
holders on  their  stock.^  Stock  is  not  paid  in  full  merely  because 
the  holder  thereafter  performs  certain  voluntary  labor  for  the 
company  so  that  the  value  of  the  assets  exceeds  the  amount  of 
the  capital  stock.®  If  stock  is  sold  under  an  agreement  that  the 
balance  over  and  above  the  cash  payment  and  a  note  given  will 
be  satisfied  out  of  stock  dividends,  the  purchaser  need  not  de- 
mand an  application  of  dividends  to  enable  him  to  defend  an 
action  for  the  balance.'"  The  corporation  is  liable  for  money 
received  by  its  agent  for  selling  stock,  from  a  sale  of  other 
stock  put  up  as  a  part  of  the  price  to  be  paid  for  stock  in  the 
agent's   corporation,   where  the   agent  was   authorized  to   re- 

1 6  Am.  Law  Eep.  1116-1134,  an-  Lawrence    v.    Fedders,   166    N.   T. 

notating  Jeffery  v.  Selwyn,  220  N.  Supp.   335. 

Y.  77,  6  A.  L.  E.  1111,  115  N.  E.  Transaction  held  an  absolute  ex- 

275.  change  or  payment  for  stock  in 
2  See  also  §  570,  supra,.  real  property,  see  Fogarty  v.  Hun- 
Transaction    construed    as    pay-  ter,  83  Ore.  183,  162  Pac.  964. 

ment  for  subscription  to  stock  in  3  Brockway      v.      Eeady      Built 

cash  or  securities,  and  that  notes  House   Co.,   95  Ore.   386,   187  Pae. 

given    by    subscriber    represented  1038. 

obligation    on    agreement    to    pay  4  Natwick     v.     Terwilliger,      24 

certain  sum  into  surplus  funds  as  Wyo.  253,  160  Pac.  338. 

consideration     for     permission     to  5  In  re   Caledonia  Coal  Co.,   254 

subscribe,        see        Commonwealth  Fed.  742,  746. 

Bonding    &    Casualty    Ins.    Co.    v.  6  In  re   Caledonia   Coal   Co.,   254 

Hollifield,  —  Tex.   — ,   220    S.   W.  Fed.   742,  746. 

322.  7  Mid-Continent  Life  Ins.  Co.  v. 

Construction     of     agreement     to  Beasley,   202   Ala.   35,   79   So.   373, 

pay  for   stock  in  radiators,  as   to  holding    also    that    facts    did    not 

necessity  for  demand  for  the  radi-  show  waiver  of  such  special  agree- 

ators    within    specified    time,    see  ment. 
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eeive  such  stock  in  payment.'  Payment  by  a  third  person  is 
sufficient.' 

Additional  sums  which  a  subscriber  contracts  to  pay  in  excess 
of  the  legal  value  of  the  shares  subscribed  should  not  be  con- 
sidered as  payments  for  such  shares.^" 

XII.    OVERSUBSCRIPTION    AND    APPORTIONMENT    OR    DISTRIBUTION    OP 

STOCK 

§713.  Effect  of  oversubscription.  It  is  a  defense  to  a  suit 
to  enforce  payment  of  a  subscription  to  stock  that  the  total 
authorized  capital  stock  had  been  fully  subscribed  before  de- 
fendant subscribed.^^ 

XIII.    ESTOPPEL  OP  SUBSCRIBERS 

§  716.  Estoppel  to  deny  subscription  or  the  validity  thereof. 

A  subscriber  may  be  estopped,  by  his  conduct,  to  deny  the 
validity  of  his  subscription.^*  Thus,  a  person  cannot  lend  his 
good  name  to  a  promoter  to  assist  him  in  getting  other  people 
to'  take  stock  and  then  escape  liability  on  an  agreement  that  he 
would  not  be  required  to  pay.^*  So  a  subscriber  is  estopped  to 
deny  liability  as  stockholder  where  he  has  taken  no  steps  to 
repudiate  his  subscription  but  instead  has  attended  corporate 
meetings,  given  proxies,  etc.^*  Representations  to  prospective 
purchasers  of  stock  that  the  speaker  had  subscribed  to  the  stock 
does  not  estop  him,  as  against  the  corporation,  from  attacking 
the  validity  of  the  subscription.^^ 

8  Bissell  V.   M.   W.   Savage  Fae-  12  Re    Port    Arthur    Wagon    Co., 
tories,   137   Minn.   131,   162   N.   W.  45   Dom.   L.   Eep.    (Can.)    207. 
1066.  WBoushall   v.   Stronaeh,   172   N. 

9  Central  Trust  Co.  v.  Crawford,  C.  273,  90  S.  E.  198. 

201  111.  App.  555.  14  Traders    Trust    Co.    v.    Good- 

10  Commonwealth      Bonding      &  man,  37  Dom.  L.  Eep.   (Can.)  31. 
Casualty  Ins.   Co.  v.  Hollifield,  —  IS  Primes    Chemical    Co.   v.   Ful- 
Tex.  — ,  220   S.  W.  332.  ten    Steel    Corporation,    266    Fed. 

11  Morrill    v.    Harris,    23    N.    M.  937. 
146,   167   Pae.   276. 
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Name 

§  722.  Name  which  may  be  adopted — In  general. 

§  723.  —  Effect  of  National  Banking  Act. 

§  724.  Eefusal  of  charter  or  license  under  identical  or  similar  name. 

§  725.  Injunction  against  use  of  identical  or  similar  name  in  general. 

§  726.  Unfair  competition — In   general. 

§  728.  —  Character   of  corporations   entitled   to   protect   names. 

§  729.  — When  injunction  will  lie  in  general. 

§  730.  —  Basis   of  injunction. 

§  731.  — Generic  terms. 

§  732.  —  Competition,   deception  and   damage 

§  735.  —  Injunction  by  domestic  corporation  against   foreign  corporation. 

§736.  — Injunction  by  foreign  corporation  against  domestic  corporation. 

§  738.  Legal  name — In  general. 

§  740.  —  Use  of  assumed  name. 

§  741.  Statutory  requirement  of  use  of  ' '  Incorporated ' '  in  connection  with 

name. 
§  742.  Effect   of  misnomer — In   grants,   conveyances,    contracts,   wills,   etc. 
§  743.  —  In  pleadings,  process,  etc. 
§  744.  Change   of  name — Eight   in  general. 
§  745.  —  Name  which  may  be  adopted. 
§  746.  —  Mode  of  changing  name. 
§  747.  —  Effect  of  change. 

§722.  Name  which  may  be  adopted — In  general.  In  New 
York  the  name  "AntipoUer  Mutual  Aid  Society"  can  be  applied 
only  to  a  company  incorporated  under  the  Banking  or  the  In- 
surance Law.i  The  same  rule  applies  to  the  name  "Howard 
Aid  Society. "2  "The  W.  B.  Manufacturing  Company"  was 
held  entitled  to  enjoin  the  use  of  the  name  "  R.  B.  Manufactur- 
ing Company,"  where  misleading,  although  the  latter  is  an 
abbreviation  for  ' '  Rubenstein  Brothers, ' '  since  two  or  more  de- 
tached and  separated  letters  of  the  alphabet  do  not  constitute 
a  name.^ 

lln  re  AntipoUer  Mut.  Aid  So-  ard  Aid  Society,  160  N.  T.  Supp. 

ciety,  100  N.  Y.  Misc.  589,  166  N.  789. 

Y.  Supp.  386.  3W.  B.  Mfg.  Co.  v.  Eubenstein, 

2  In    re    Incorporation    of    How-  —  Mass.  — ,  128  N.  E.  21. 
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§723.  — Effect  of  National  Banking  Act.  Where  there  is 
federal  authority  for  the  use  of  a  certain  name  by  a  national 
bank,  a  state  cannot  compel  a  change  in  the  name.* 

§  724.  Refusal  of  charter  or  license  tinder  identical  or  sim- 
ilar name.  The  determination  of  the  secretary  of  state  in  ac- 
cepting articles  of  incorporation  for  filing  that  the  corporate 
name  is  not  so  similar  as  to  be  misleading  does  not  preclude 
the  right  of  a  court  to  enjoin  the  use  of  such  name  as  so  similar 
to  that  of  another  corporation  as  to  be  misleading.^  In  Penn- 
sylvania the  superior  court  refused  to  review  the  discretion  of 
the  common  pleas  in  refusing  to  grant  a  charter  to  the  "Matki 
Boski  Bolesne  Polish  National  Catholic  Church"  where  there 
was  a  church  in  the  same  town  known  as  the  Polish  Catholic 
Church.® 

§  725.  Injunction  against  use  of  identical  or  similar  name  in 
general.'  A  corporation  cannot  sue  to  protect  its  commonly 
called  or  fictitious  name  but  only  its  corporate  name.*  Use  of  a 
corporate  name  cannot  be  enjoined  merely  because  it  resembles 
in  part  the  name  of  anotlier  corporation.'  A  new  company  hav- 
ing a  name  similar  to  an  old  company  may  be  enjoined  from 
applyijig  for  registration  without  waiting  until  the  company 
actually  commences  to  do  business,  where  the  name  would  de- 
ceive the  public.^"    Laches  in  suing  ordinarily  is  not  a  defense 

■4  Fidelity    Nat.    Bank    &    Trust  8  Detroit  Sav.  Bank  v.  Highland 

Co.  of  Kansas  City  v.  Enright,  264  Park   State   Bank   of   Detroit,   201 

Fed.   236.  Mich.    601,    167    N.    W.    895.      But 

S  Diamond   Drill  Contracting  Co.  see   case   cited   in   vol.   2,   p.   164.3, 

V.  International   Drill   Contracting  note   32. 

Co.,  106  Wash.  72,  179  Pac.  120.  A    corporation    cannot    complain 

6,  In   re   Incorporation   of   Matki  of  the  use  by  another  corporation 

Boski     Bolesne     Polish      National  of  a  name  by  which  the  complain- 

Gatholic  Church,  67  Pa.  Super.  Ct.  ing  corporation  was  known;  where 

493,  not  its  true  corporate  name.     Du- 

■i" '  Daughters  of,  Isabella"  of  buque  German  College  v.  St.  Jo- 
Connecticut  was  held  not  entitled  seph  's  College,  —  Iowa  — ,  169  N. 
to   enjoin   a  national   organization  W.   405. 

from   using   that   name,    especially  9  John    Palmer    Co.    v.    Palmer- 

where   guilty   of  laches.     National  McLellan  Shoe-Pack  Co.,  37  Dom. 

Circle    Daughters    of    Isabella    v.  L.  Eep.   (Can.)   201. 

National    Order    of    Daughters    of  10  Guardian     Assurance     Co.     v. 

Isabella,    252   Fed.    815.      See    also  Garrett,    40   Dom.   L.   Eep.    (Can.) 

name   case,   232   Fed.   907.  455. 
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in  an  injunction  suit.^^  If  names  are  so  similar  that  the  public 
would  be  deceived  thereby  to  the  injuiy  of  complainant,  a 
temporary  injunction  may  issue.^^ 

§726.  Unfair  competition — In  general.^*  The  better  view 
is  that  actual  fraud  need  not  be  alleged  nor  proved,  and  that  con- 
structive fraud  is  sufficient,  and  this  is  the  rule  in  Alabama.^* 

The  names  "Svenska  National  Forbundet"  and  "Swedish 
National  Association"  are  not  similar  except  in  meaning.^^  The 
name  "International  Diamond  Drill  Contracting  Company" 
was  held  not  so  similar  to  the  same  name  with  the  word  "Inter- 
national" left  off  as  to  be  misleading.^^  Use  of  name  "Auto 
Sales  and  Parts  Company"  constituted  unfair  competition  with 
name  "Auto  Parts  Company."  ^''  The  names  "Thompson  Lum- 
ber Company"  and  "Thompson  Yards,  Incorporated"  are  not 
so  alike  that  the  mere  use  of  the  latter  is  a  fraud  or  constitutes 
unfair  competition.^^  The  "Chaffee  Brothers  Furniture  Com- 
pany" is  not  so  similar  a  name  to  the  "Young  &  Chaffee  Furni- 
ture Company"  as  to  show  unfair  competition.^^  The  words 
"United  Painless  Dentists"  were  held  so  similar  to  "Union 
Painless  Dentists"  as  to  constitute  unfair  competition.*"  The 
name  "G.  B.  McVay  &  Son  Seed  Co."  was  held  an  unfair  use 
as  against  the  "MeVay  Seed  &  Floral  Co."  where  calculated 
to  deceive  the  public  and  appropriate  more  or  less  of  the  trade 
of  the  latter.21    The  name  "J.  N.  Lapointe  Co."  is  not  neces- 

11  Oklahoma  Producing  &  Eefin-  16  Diamond  Drill  Contracting 
ing  Co.  V.  Oklahoma  Consal.  Pro-  Co.  v.  International  Drill  Contract- 
dueing  &  Refining  Co.,  —  Del.  ing  Co.,  106  Wash.  72,  179  Pae. 
Ch.  — ,  106  Atl.  38.  120. 

12  Oklahoma  Producing  &  Eefin-  17  Auto  Parts  Co.  v.  Silverstein, 
ing  Co.  V.  Oklahoma  Consol.  Pro-  211  111.  App.  436. 

ducing  &  Eefiuing  Co.,  —  Del.  Ch.  18  Thompson      Lumber      Co.      v. 

— ,  106  Atl.  38.  Thompson   Yards,   Inc.,   144  Minn. 

IS  Note  on  "Use  of  personal  or  298,  175  N.  W.  550. 

corporate    trade    name    as    unfair  19  Young    &     Chaffee    Furniture 

competition,"  see  Ann.   Cas.   1918  Co.  v.  Chaffee  Bros.  Furniture  Co., 

A  229.  204  Mich.  293,  170  N.  W.  48. 

14  G.  B.  McVay  &  Son  Seed  Co.  ZOAultz  v.  Zucht,  —  Tex.  Civ. 
V.  MeVay  Seed  &  Floral  Co.,   201  App.  — ,  209  S.  W.  475. 

Ala.  644,  79  So.  116.  21  G.  B.  McVay  &  Son  Seed  Co. 

15  Svenska  National  Forbundet  i  v.  McVay  Seed  &  Floral  Co.,  201 
Chicago      v.      Swedish      National      Ala.   644,   79  So.  116. 

Ass'n,  205  111.  App.  428. 
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sarily  unfair  competition  as  against  the  "Lapointe  Machine 
Tool  Co. "  *^  A  bank  may  use  the  word  ' '  Detroit ' '  as  part  of 
its  corporate  name  although  such  word  is  used  in  the  names 
of  other  banks  in  the  city.^* 

One's  own  name  may  be  used  in  a  corporate  name  where  not 
done  to  mislead  nor  in  fact  misleading.^*  While  every  person 
has  a  natural  right  to  the  use  of  his  own  name  for  the  desig- 
nation of  his  business,  yet  the  use  of  such  name  may  constitute 
unfair  use,  where  fraudulent.^*  The  right  exists  to'  use  a  man 's 
own  name,  as  a  part  of  a  corporate  name,  where  not  selected  for 
the  purpose  of  unfair  competition,  although  it  may  injure  the 
business  of  another  with  the  same  name.''®  A  corporation  can- 
not adopt  a  name  of  a  stockholder  as  part  of  its  name  where 


22  Lapointe  Machine  Tool  Co.  v. 
J.  N.  Lapointe  Co.,  115  Me.  472, 
99  Atl.  348. 

23  Detroit  Sav.  Bank  v.  High- 
land Park  State  Bank  of  Detroit, 
201  Mich.  601,  167  N.  W.  895. 

"The  Detroit  Savings  Bank" 
cannot  enjoin  the  use  by  another 
bank  of  the  name  "Bank  of  De- 
troit." Detroit  Sav.  Bank  v. 
Highland  Park  State  Bank  of  De- 
troit, 201  Mich.  601,  167  N.  W. 
895. 

24  W.  E.  Speare  Co.  v.  Speare, 
265  Fed.  876;  Tharp-Bultman-Son- 
theimer  Co.  v.  Tharp-Sontheimer- 
Tharp,  147  La.  765,  85  So.  906; 
Young  &  Chaffee  Furniture  Co.  v. 
Chaffee  Bros.  Furniture  Co.,  204 
Mich.  293,  170  N.  W.  48. 

Where  no  confusion  exists,  a 
man  may  use  his  own  name  as 
part  of  a  corporate  name  although 
such  name  is  already  in  use  as  a 
corporate  name.  Henry  Eomeike 
V.  Albert  Eomeike  &  Co.,  179  N. 
T.  App.  Div.  712,  167  N.  Y.  Supp. 
235. 

A  person  may  use  his  full  name 
as  part  of  a  corporate  name  al- 
though incidentally  interfering 
with  the  competing  business  of  an- 
other who  has  the  same  last  name. 


Burns  v.  William  J.  Burns  Inter- 
national Detective  Agency,  — 
Mass.  — ,  127  N.  E.  384. 

A  man  may  use  his  own  name  as 
part  of  a  corporate  name  where 
it  does  not  deceive  purchasers  into 
thinking  the  goods  to  be  manufac- 
tured by  a  corporation  organized 
at  an  earlier  date.  Deister  Con- 
centrator Co.  v.  Deister  Mach.-  Co., 
63  Ind.  App.  412,  112  N.  B.  906, 
114  N.  E.  485. 

26  G.  B.  MeVay  &  Son  Seed  Co. 
V.  MeVay  Seed  &  Floral  Co.,  201 
Ala.  644,  79  So.  116. 

Use  of  one's  name  as  part  of  a 
corporate  name,  where  calculated 
to  deceive  the  public  and  in  fraud 
of  the  rights  of  another  corpora- 
tion, may  be  enjoined.  G.  B.  Me- 
Vay &  Son  Seed  Co.  v.  McVay 
Seed  &  Floral  Co.,  201  Ala.  644, 
79  So.  116. 

Use  of  a  person's  name,  where 
he  is  merely  a  nominal  stockhold- 
er, may,  it  seems,  show  unfair  use. 
G.  B.  McVay  &  Son  Seed  Co.  v. 
McVay  Seed  &  Floral  Co.,  201  Ala. 
644,   79  So.  116. 

26  Gallet  v.  E.  &  G.  Soap  &  Sup- 
ply Co.,  254  Fed.  802,  applying 
rule  to  use  of  letters  "E.  &  G." 
as    initials    of    organizers. 
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its  use  will  have  the  effect  of  deceiving  or  misleading  the 
public.*''  Where  a  corporation  had  been  enjoined  from  using 
the  word  "Rogers"  in  connection  with  silver-plated  ware,  and 
thereafter  the  stockholders  formed  a  new  corporation  after 
taking  in  a  skilled  silver  worker  named  H.  0.  Rogers  merely 
to  use  his  name,  the  manufacture  of  silver-plated  ware  by  the 
new  company  under  the  name  of  "Rogers"  is  unfair  compe- 
tition.*8  If  an  individual  sells  his  business  and  the  use  of  his 
name  to  a  corporation,  he  may  be  enjoined  from  thereafter 
using  his  name  as  part  of  a  corporate  name  in  the  same  busi- 
ness.** An  inventor  who  has  transferred  his  patent  rights  to 
a  corporation  bearing  his  family  name  may  use  his  own  name 
in  a  new  corporation,  on  withdrawing  from  the  old.'" 

An  interesting  case  arose  in  Minnesota  where  the  Review 
Publishing  Company  of  St.  Paul,  doing  a  job  printing  business, 
consented  to  the  use  of  their  name  in  Minneapolis  by  a  partner- 
ship formed  by  its  managing  officer  and  others.  Thereafter  the 
partnership  having  adopted  the  name  in  its  Minneapolis  busi- 
ness, was  incorporated  under  a  different  name.  The  St.  Paul 
company,  afterwards,  established  a  branch  in  Minneapolis  and 
attempted  to  divert  the  business  built  up  originally  by  the  part- 
nership. The  new  company  sued  to  enjoin  the  St.  Paul  com- 
pany from  using  its  name  in  Minneapolis  without  any  distin- 
guishing words.  The  court  enjoined  further  interference  by 
the  St.  Paul  corporation  with  the  right  of  plaintiff  to  use  its 
name  in  its  business  in  Minneapolis  and  required  it,  if  it  desired 
to  continue  business  in  Minneapolis,  to  advertise  its  presence 
as  "of  St.  Paul."  31 

A  man  may  use  his  own  name  as  enjoined    by    the    "M.    M.    New- 

a   part    of   a,   corporate   name   pro-  comer  Company." 

vided   it   is   not  so   similar   to   that  28  Wm.  A.   Rogers,  Ltd.  v.  H.  O. 

(if  an  existing  corporation  that  the  Rogers   Silver   Co.,  237  Fed.   887. 

necessary  result  is  loss  to  the  lat-  29  Wheeler   Syndicate   v.    Wheel- 

ter,   or  the  selection   of  the  name  er,  99  N.  Y,  Misc.  289,  163  N.  Y. 

is  with  a  view  to  deceive.     Thomp-  Supp.  817. 

son     Lumber     Co.     v.     Thompson  SOLapointe  Machine  Tool  Co.  v. 

Yards,  Inc.,  144  Minn.  298,  175  N.  J.  N.  Lapointe  Co.,  115  Me.  472,  99 

W.  550.  Atl.    348. 

27  M.  M.  Newcomer  Co.  v.  New-  31  Twin   City  Brief  Printing  Co. 

lunier's  New  Store,  142  Tenn.  108,  v.  Review  Pub.  Co.,  139  llinn.  358, 

217  S.  \X.  822,  where  usi-  of  name  L.    R.    A.    19]S    1)    l.l^,    Ififi    N.    W. 

"Newcomer's     New     Store"     was  113. 
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§  728.  —  Character  of  corporations  entitled  to  protect 
names.  Injunctive  relief  can  be  obtained  by  a  religious  cor- 
poration.^^ But  there  is  no  sufficient  similarity  in  the  names 
"Polish  National  Catholic  Church  of  the  Holy  Mother  of  the 
Rosary ' '  and  ' '  Queen  of  the  Most  Holy  Rosary  "  as  to  warrant 
injunctive  relief.** 

§  729.  —  When  injunction  will  lie  in  general.  The  remedy 
for  unfair  competition  is  merely'  an  injunction  against  doing 
competing  business  under  plaintiff's  trade-mark  name  without 
enjoining  the  continued  use  of  such  name  as  a  corporate  name 
where  it  has  other  noncompeting  business.** 

§  730.  —  Basis  of  injunction.  The  name  must  actually  de- 
ceive the  public,  it  is  held  in  some  cases.*^ 

§731.  — Generic  terms.*^  There  "is  no  exclusive  right  to 
the  use  of  the  words  "Material  Men's"  as  part  of  a  corporate 
name.*''  The  words  "Diamond  Drill  Contracting  Company" 
are  not  such  that  an  exclusive  right  to  their  use  can  be  ac- 
quired.** The  word  "Rosary,"  used  by  the  general  public 
for  a  long  period  of  time  prior  to  its  use  in  a  corporate  name,  is 
public  property  and  its  use  cannot  be  enjoined.*'  The  phrase 
"Title  Guarantee  Company"  is  not  such  a  one  that  a  corpora- 
tion can  have  a  proprietary  interest  in  such  descriptive  words.*" 

In  some  of  the  states,  including  South  Dakota  and  California, 

32  In   re   Baker,   94   N.   Y.   Misc.  36  See   also   §  722,   supra. 

661,   158   N.   Y.   Supp.   632;   Polish  37 Material      Men's      Mercantile 

National  Catholic  Church  of  Holy  Ass'n    v.    Material    Men's    Credit 

Jlcther    of    Rosary    v.    Diocese    of  Agency,   191   N.   Y    App.   Div.   7.3, 

Buffalo,  171  N.  Y.  Supp.  401.  180  N.  Y.  Supp.  801. 

33  Polish  National  Catholic  38  Diamond  Drill  Contracting 
Church  of  Holy  Mother  of  Eosary  Co.  v.  International  Drill  Con- 
V.  Diocese  of  Buffalo,  171  N.  Y.  tracting  Co.,  106  Wash.  72,  179 
Supp.  401.     See  also  In  re  Baker,  Pac.  120. 

94  N.  Y.  Misc.  661,  158  N.  Y.  Supp.  39  Polish        National        Catholic 

632.  Church  of  Holy  Mother  of  Eosary 

34  Parsons  Trading  Co.  v.  Hoff-  v.  Diocese  of  Buffalo,  171  N.  Y. 
man,  107  N.  Y.  Mis5.  536,  177  N.  Supp.  401. 

Y.   Supp.   713.  40  Title    &    Mortgage    Guarantee 

36  Polish        National        Catholic  Co.  v.  Louisiana  Abstract  &  Title 

Church  of  Holy  Mother  of  Eosary  Guarantee  Co.,  143  La.  894,  79  So. 

V.    Diocese    of   Buffalo,    171    N.   Y.  529. 
Supp.    401. 
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by  statute,  no  exclusive  right  can  be  obtained  to  a  corporate 
name  relating  merely  to  the  place  of  business  and  the  kind  of 
business,  such  as  "Jones  County  Abstract  Company. "*i 

§732.  — Competition,  deception  and  damage.  Mere  trivial 
facts  such  as  confusion  in  delivery  .of  mail  or  in  transactions 
with  telegraph  and  express  companies  are  not  sufficient.*^  It 
is  not  necessary  to  show,  in  a  bill  for  injunctive  relief  only,  that 
any  persons  have  been  actually  deceived.*^ 

An  incorporated  college  cannot  complain  that  the  name  of 
another  college  unfairly  competes  with  the  name  of  one  of  its 
departments.**  For  instance,  it  was  held  that  the  "Dubuque 
German  College  and  Seminary"  could  not  enjoin  the  "Dubuque 
College"  from  use  of  its  name,  as  unfair  competition,  although 
a  department  of  the  complainant  school  is  named  "Dubuque 
College, ' '  where  there  is  no  competition  between  the  schools  and 
the  only  confusion  was  at  times  in  the  delivery  of  mail  and 
goods.*^ 

§  735.  —  Injunction  by  domestic  corporation  against  foreign 
corporation.  A  domestic  corporation  which  has  taken  the  name 
of  a  foreign  corporation,  where  the  latter  had  not  complied  with 
the  local  laws  as  to  doing  business  in  the  state,  cannot  enjoin  the 
use  of  the  name  by  the  latter,  but  instead  will  be  itself  enjoined 
from  using  such  name.*^ 

§  736.  —  Injunction  by  foreign  corporation  against  domestic 
corporation.*''  A  corporation  cannot  appropriate  the  name  of 
a  foreign  corporation  and  pirate  its  business  merely  because  the 
foreign  corporation  has  not  complied  with  the  laws  of  the  state, 

41Bidwell   V.    Collins,    39    S.    D.  St.   Joseph's   College,  —  Iowa  — , 

395,     164    N.     W.     969,    following  169  N.  W.  405. 

JDunstou    V.    Los    Angeles    Van    &  45  Dubuque    German     College    v. 

Storage  Co.,  165  Cal.  89,  131  Pao.  St.   Joseph's   College,  —  Iowa  — , 

115.  169   N.   W.   405. 

42  Polish  National  Catholic  46  General  Film  Co.  of  Missouri 
Church  of  Holy  Mother  of  Eosary  v.  Genera]  Film  Co.  of  Maine,  237 
V.   Diocese   of   Buffalo,   171    N.   Y.  Fed.  64. 

Supp    401.  47  See  generally  on  this  subject, 

43  G.  B.  MeVay  &  Sou  Seed  Co.  General  Film  Co.  of  Missouri  v. 
V.  McVay  Seed  &  Floral  Co.,  201  General  Film  Co.  of  Maine,  237 
Ala.   644,  79  So.  116.  Fed.    64. 

44  Dubuque    German    College    v. 
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although  the  secretary  of  state  has  approved  the  name  by  issuing 
the  certificate  of  incorporation.*' 

§  738.  Legal  name — In  general.  A  corporation  has  no  right, 
in  addition  to  the  actual  name  given  to  it  by  its  articles  of  in- 
corporation, to  a  translation  of  such  name  into  a  foreign  lan- 
guage.*® A  corporation  which  purchases  the  assets  of  another 
corporation  acquires  the  right  to  the  use  of  the  corporate  name, 
including  the  name  of  one  of  the  officers.*" 

§740.  — Use  of  assumed  name.  In  addition  to  the  name 
given  it  by  its  charter,  a  corporation  may  acquire  other  names 
by  user  or  reputation.*^  If  a  corporation  uses  a  name  other 
than  its  corporate  name,  it  can  acquire  no  legal  title  to  such 
additional  name,  however  extensive  such  use  may  be.*^  While  a 
corporation  may  do  business  under  an  assumed  or  false  name  and 
be  sued  by  such  name,  yet  proof  of  incorporation  by  some  name 
must  be  established.** 

§741.  Statutory  requirement  of  use  of  "Incorporated"  in 
connection  with  name.  A  Kentucky  statute  requires  corpora- 
tions to  paint  or  print  their  corporate  name  with  the  word 
"Incorporated"  "on  their  principal  place  or  places  of  busi- 
ness. ' '  ** 

§  742.  Effect  of  misnomer — In  grants,  conveyances,  con- 
tracts, wills,  etc.**  Misnomer  in  signing  a  corporate  contract 
is  not  fatal  where  there  can  be  no  mistake  as  to  the  corpora- 
tion intended  to  be  bound.*^    A  contract  made  in  a  name  other 

48  General  Film  Co.  of  Missouri  tional  Brotherhood  of  Locomotive 
V.  General  Film  Co.  of  Maine,  237  Engineers,  83  W.  Ta.  355,  98  S. 
Fed.  64.  E.   580. 

49  Svenska  National  Forbundet  84  Western  Oil  Eeflning  Co.  v. 
i  Chicago  v.  Swedish  National  Com.,  180  Ky.  248,  202  S.  W.  636, 
Ass'n,  205  111.  App.  428.  determining      whether      place      in 

50  G.  B.  McVay  &  Son  Seed  Co.  county  where  foreign  oil  company 
V.  MeVay  Seed  &  Floral  Co.,  201  maintained  stationary  tanks  was 
Ala.  644,   79   So.  116.  a   "principal   place   of   business." 

51  W.  B.  Clarkson  &  Co.  v.  Gans  55  Mode  of  pleading  misnomer, 
S.   S.  Line,  —  Tex.   Civ.  App.  — ,  see  §  3072,  infra. 

187   S.   W.   1106.  Amendment   of  pleading  to   cor- 

52  Svenska    National    Forbundet      reet,  see  §  3080,  infra. 

i     Chicago     v.     Swedish     National  56Pilgen    Brewing    Co.    v.    Wal 

Ass'n,   205   111.   App.   428.  lace,  214  111.  App.  540. 

53  Simpson     v.     Grand     Interna- 
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than  the  true  name  of  the  corporation  may  be  enforced  by  it 
where  it  has  recognized  the  contract  as  its  own  and  partly  per- 
formed it.^'' 

Misnomer  in  a  corporate  deed  is  not  fatal.*^  The  inclusion 
or  the  exclusion  of  the  word  "the,"  where  it  is,  or  is  not,  prop- 
erly a  part  of  a  corporate  name,  will  not  vitiate  a  grant  of 
lands  either  to  or  by  the  corporation.^^ 

Misnomer  does  not  defeat  a  legacy  to  a  corporation  where 
the  intention  is  clear. ^^ 

§  743.  —  In  pleadings,  process,  etc.^^  ]\Iisnomer  of  defend- 
ant corporation  in  pleading  is  not  fatal  where  it  has  been  prop- 
erly served  with  process,  since  the  misnomer  is  subject  to 
amendment  in  such  a  case.^^  In  one  case  it  was  held  within  the 
discretion  of  the  trial  court,  on  motion  made  by  plaintiff  sev- 
eral years  after  a  default  judgment,  to  correct  the  pleadings, 
process  and  judgment  by  substituting  the  word  "Compressing" 
for  the  word  "Gas"  in  the  corporate  name  of  defendant,  where 
defendant  had  been  sued  under  its  generally  known  name.®'  A 
default  judgment  against  a  corporation  will  not  be  set  aside 
because  of  a  shortening  of  the  corporate  name  in  the  summons, 
where  the  name  was  properly  stated  in  the  complaint  and  in 
the  sheriff's  return.** 

Variance  in  the  corporate  name  in  a  criminal  prosecution  is 
ordinarily  immaterial.®^ 

§  744.  Change  of  name — Right  in  general.  A  corporation 
cannot  change  its  name  unless  authorized  by  law,®®  but  courts 
will  not  interfere  with  a  change  of  corporate  name,  at  the  in- 

67  W.  B.  Clarkson  &  Co.  v.  Gans  63  Gordon    v.    Piutscli    Gas    Co., 

S.   S.  Line,  —  Tex.   Civ.  App.  — ,  178  N.  C.  435,  100  S.  E.  878   (but 

187   S.   W.   1106.  see    dissenting   opinion    of   Justice 

58  Chew    V.    First    Presbyterian  Walker). 

Church    of   Wilmington,   Delaware,  64  Tennessee   Eiver   Nav.    Co.   v. 

237  Fed.  219.  Hodges,  202  Ala.  15,  79  So.  300. 

59  Elbert  v.  Wilmington  Turnge-  65  State  v.  Long,  278  Mo.  379, 
meinde,  —  Del.  — ,  107  Atl.  215.  213  S.  W.  436. 

eoKernochau   v.   Farmers'   Loan  66  American     Elementary     Elec. 

&  Trust  Co.,  187  N.  Y.  App.  Div.       Co.    v.    Normandy,    46    App.    Cas. 
668,  175  N.  Y.  Supp.  831.  (D.   C.)   329,  339. 

61  See  also   §  747,  infra. 

62  Thompson    v.     Southern    Pac. 
Co.,  —  Cal.  — ,  183  Pac.  153. 
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stance  of  minority  stockholders,  since  relating  to  internal  man- 
agement.®'' 

A  statute  permitting  any  "person"  to  change  his  name  is 
not  applicable  to  corporations  where  the  wording  of  the  stat-. 
ute  clearly  indicates  that  it  was  intended  to   apply  only   to 
individuals.®^ 

An  agreement  to  consolidate  does  not  deprive  the  new  corpo- 
ration of  the  right  to  change  its  name.®* 

§  745.  —  Name  which  may  be  adopted.  A  eliange  of  name 
of  a  bank  should  not  be  allowed  where  injury  to  another  bank 
is  likely  to  be  caused  by  confusion  between  its  name  and  the 
new  name.'"  In  New  York,  a  membership  corporation  may 
change  its  name  from  "Nyack  Country  Club"  to  "The  Nyack 
Club."" 

§  746.  —  Mode  of  changing  name.  A  corporation  cannot 
change  its  name  except  as  provided  for  by  statute.''^  An  appli- 
cation for  change  of  name  should  state  all  the  material  facts; 
and  if  the  fact  that  the  applicant  was  enjoined  from  using  its 
original  corporate  name  is  concealed  the  order  granting  the 
application  will  be  vacated.'* 

A  change  of  name  approved  by  the  stockholders  and  the 
secretary  of  state  cannot  be  annulled  by  a  court  of  equity,  in 
Pennsylvania,  where  the  secretary  of  state  is  vested  with  dis- 
cretion to  approve  or  disapprove  changes  of  corporate  names.''* 

§  747.  —  Effect  of  change.  Legal  identity  is  not  affected  by 
Change  of  name  ''^  which  does  not  have  the  effect  of  making  a 

67  In  re  Hinds,  Noble  &  El-  72  Pilsen  Brewing  Co.  v.  "Wal- 
dredge,  172  N.  Y.  App,  Div.  140,  lace,  291  111.  59,  8  A.  L.  E.  579, 
158  N.  Y.  Supp.  249.  125  N.  E.  714. 

68  American  Elementary  Elec.  73  In  re  Baumann  Furniture  Co., 
Co.    V.    Normandy,    46    App.    Cas.  163  N.  Y.  Supp.   360. 

(D.   C.)    329,  340.  71  People's    Trust    Co.    of   Pitts- 

69  In  re  Hinds,  Noble  &  El-  burgh  v.  Woods,  263  Pa.  357,  106 
dredge,  ,172  N.  Y.  App.  Div.  140,  Atl.  544,  following  People's  Trust 
158  N.  Y.  Supp.  249.  Co.  of  Pittsburgh  v.  Safe  Deposit 

70  In  re  Bank  cf  Europe,  109  N.  &  Trust  Co.  of  Pittsburgh,  259  Pa. 
Y.  Misc.  363,  179  N.  Y.  Supp.  664.  62,  102  Atl.  412. 

71  In  re  Nyack  Country  Club,  76  Board  of  Com  'rs  Mattamus- 
166  N.  Y.  Supp.  611,  distinguish-  keet  Drain.  Dist.  v.  A.  V.  Wills  & 
ing  In  re  American  Cigar  Lighter  Sous,  236  Fed.  362;  Stewart  v. 
Co.,  77  N.  Y.  JJisc.  043,  138  N.  Preston,  —  Fla.  — ,  86  So.  348; 
Y.    Supp.   455.  Terminal     Ice     &     Power     Co.     v. 
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new  corporation.''^  A  change  of  name,  ineffectual  for  failure 
to  comply  with  the  statute,  does  not  affect  the  liability  of  the 
corporation  on  its  contracts.'''  A  change  of  name  of  a  corpora- 
•  tion  does  not  affect  the  validity  of  a  notice  of  a  mechanic's  lien 
given  in  the  old  name  as  owner  of  the  property.'" 

A  corporation  which  has  changed  its  name  may  sue  in  the 
new  name  on  any  contract  it  could  have  recovered  on  under 
the  old  name,  including  a  contract  of  guaranty  running  to  the 
corporation  under  its  old  name.'"  If  there  has  been  a  change 
of  name,  a  contract  made  before  the  change  may  be  sued  on  by 
the  new  name  and  it  is  sufScient  to  allege  that  the  plaintiff 
entered  into  the  contract  by  its  former  corporate  name.*' 
Where,  after  a  corporation  changed  its  name,  a  fidelity 
bond  was  executed  to  it  in  its  old  name  and  accepted  by  its 
agent,  it  could  sue  in  its  new  name,  on  a  breach  of  the  bond, 
where  the  identity  of  the  new  corporation  as  the  same  as  the 
old  one  is  undisputed.*^ 

Where  the  name  of  a  corporation  has  been  legally  changed, 
it  is  suable  in  the  new  corporate  name  although  the  alleged 
cause  of  action  may  have  arisen  before  the  change. ^^  Where  a 
corporation  is  sued  by  its  old  name,  it  may  appear  by  its  new 
name  so  as  to  preclude  a  decree  pro  confesso  against  the  cor- 
poration in  its  old  name.** 

American     Fire     Ins.      Co.      (Mo.  tional    Fair    &    Exposition    Ass'n, 

App.),  187  S.  W.  564.  225   N.  Y.  142,  121   N.  E.   741. 

An    authorized    change    of    cor-  79  T.  W.  Ealeigh  Medical  Co.  v. 

porate    name    has    no    more    effect  Bunning,  —   Neb.   — ,   176   N.   W. 

on     corporate     identity     than     a  85,  expressly  overruling  Crane  Co. 

change   in  the  name   of  a  natural  v.  Specht,  39  Neb.  123,  42  Am.  St. 

person  has  upon  his  identity.     C.  Eep.  562,  57  N.  "W.  1015. 

E.  Miller  &  Bro.  v.  Mummert,  —  SOW.  T.  Eawleigh  Co.  v.  Grigg, 

Tex.  Civ.  App.  — ,  196  S.  W.  270.  —  Mo.  App.  — ,  191  S.  W.  1019. 

76  W.  T.  Eawleigh  Co.  v.  Grigg,  81  Detroit    Automatic    Scale    Co. 

—  Mo.  App.  — ,   191   S.   "W.   1019,  V.    Taylor,   —   Okla.   — ,   169   Pac. 

disapproving  Crane  Co.  v.   Specht,  908,   following   Peever    Mercantile 

39  Neb.  123,  42  Am.  St.  Eep.  562,  Co.  v.  State  Mut.  Fire  Ins.  Ass'n,, 

57  N.  W.  1015;  W.  T.  Ealeigh  Med-  23  S.  D.  1,  19  Ann.  Cas.  1236,  119 

ical   Co.   V.   Bunning,   —   Neb.   — ,  N.  W.   1008. 

176  N.  W.  8.5.  82  Porter  v.   State   Grand  Lodge 

77Pilsen    Brewing    Co.    v.    "Wal-  No.  7,  146  Ga.  13,  90  S.  E.  281. 

lace,  291  111.  59,   8  A.  L.  E.  579,  83  Stewart    v.    Preston,    —    Fla. 

125  N.  E.  714.  _    86  So.  348, 

78  Church  E.  Gates  &  Co.  v.  Na- 
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CHAPTER  19 

Seal 

§  751.  In  general. 

§  752.  Under  charter  or  statute. 

§  753.  Adoption  and  form. 

§  754.  Simple   contracts. 

§  756.  Deeds  and  mortgages. 

§  757.  Power  to  affix. 

§  759.  Effect. 

§  751.  In  general.  Unless  the  charter  or  governing  statute 
requires  it,  a  corporate  act  need  not  be  evidenced  by  a  seal  ex- 
cept where  a  seal  would  be  required  of  individuals.^  The  mod- 
ern rule  is  that  a  seal  is  not  necessary ,**  and  want  of  a  corporate 
seal  on  a  contract  is  immaterial  in  ease  the  contract  is  executed.* 
However,  it  is  held  that  specifications  of  objection  to  a  bank- 
rupt's discharge,  where  filed  by  a  corporation,  must  be  under 
the  corporate  seal.* 

§  752.  Under  charter  or  statute.  Statutes  generally  require 
a  seal  in  case  of  conveyances  affecting  real  estate.^ 

Affixing  the  corporate  seal  several  months  after  the  execution 
of  a  contract,  where  not  authorized  by  the  corporation,  does 
not  cure  the  defect  of  the  want  of  seal.® 

§  753.  Adoption  and  form.  Where  the  execution  clause  of  a 
lease  stated  that  "the  said  lessor  has  caused  these  presents  to 

1  Grand  Lodge,  Knights  of  4  In  re  Abramovitz,  253  Fed. 
Pythias  v.  State  Bank,  —  Pla.  — ,      299. 

84  So.  528;  State  ex  rel.  Swearin-  B  Bentley   v.    Zelma   Oil    Co.,    76 

gen   V.    Watters,    75   Fla.   584,    78  Okla.    116,    184   Pac.   131,   holding 

So.   671.  that  conveyance  of  an  interest  in 

2  Commercial     Security     Co.     v.  an   oil   and   gas   lease   was   a   con- 
Modesto  Drug  Co.,  —  Cal.  App.  — ,  veyance   affecting  real   estate. 
184  Pac.  964.  6  West  Penn  Chemical  &  Manu- 

3  Foster  v.  British  Colonial  Fire  f  acturing  Co.  v.'  Prentice,  236  Fed. 
Ins.   Co.,  37  Dom.   L.   Ee'p.    (Can.)  891. 

404. 
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be  executed  by  J.  H.  McLaurin,  its  president,"  it  is  clearly  an 
adoption  of  the  seal  used  by  the  president  in  the  execution  of  the 
instrument.  The  seal  need  not  be  the  common  seal  of  the  cor- 
poration.'' A  deed  signed  with  the  corporate  name  per  a  cer- 
tain officer,  with  the  word  "seal"  in  brackets  after  the  sig- 
nature, where  it  contains  the  recital  "Witness  its  hand  and 
seal,"  is  properly  sealed  so  as  to  show  the  authority  of  the 
officer  to  sign  the  deed.* 

§  754.  Simple  contracts.  The  modern  rule  is  that  a  corpora- 
tion may  be  bound  although  the  contract  is  not  under  seal.' 
A  corporate  contract  need  not  be  under  seal  unless  a  similar 
contract  made  by  an  individual  would  require  a  seal.^"  A  con- 
ditional bill  of  sale  by  a  corporation  need  'not  be  under  seal.^^ 

The  rule  that  whenever  the  act  of  agency  is  required  to  be 
done  in  the  name  of  the  principal  under  seal,  the  authority  to 
do  the  act  must  be  conferred  by  an  instrument  under  seal,  does 
not  apply  to  the  appointment  of  an  agent  by  a  corporation.^^ 
Ratification  of  an  agent's  act  in  signing  a  bond  need  not  be 
by  a  writing  under  seal.^^ 

§  756.  Deeds  and  mortgages.  In  many  states,  a  corporate 
mortgage  need  not  be  under  seal.^*     Deeds  of  corporations  are 

7  Campbell  v.  McLaurin  Inv.  Co.,  10  Alabama  Fidelity  &  Casualty 
74  Fla.  501,  77  So.  277,  distinguish-  Co.  v.  Jefferson  County  Sav. 
ing  Mitchell  v.  St.  Andrews  Bay  Bank,  198  Ala.  557,  73  So.  918,  and 
Land  Co.,  4  Fla.  200.  .  see   §  751,  supra. 

8  Boone  v.  Jenkins,  147  Ga.  812,  11  Turner  &  Seymour  Mfg.  Co. 
95  S.  E.  707,  explaining  decision  v.  Acme  Mfg.-  Co.,  —  N.  J.  Eq.  — , 
in  Jenkins  v.  Boone,   144   Ga.   44,  110  Atl.  123. 

85   S.   E.  1042.  12  Alabama  Fidelity   &   Casualty 

9  Commercial  Security  Co.  v.  Co.  v.  Jefferson  County  Sav.  Bank, 
Modesto  Drug  Co.,  —  Cal.  App.  — ,       198  Ala.  557,  73  So.  918. 

184    Pae.    964,    holding    that    ab-  13  Alabama  Fidelity  &   Casualty 

sence    of    seal    does    not    "justify  Co.  v.  Jefferson  County  Sav.  Bank, 

even  a  suspicion  that  it   was   not  198  Ala.  557,  73  So.  918. 

executed  by  authority  of  the  cor-  14  Millsaps   v.   Johnson,   ■ —   Tex. 

poration.".  Civ.  App.  — ,  196  S.  W.  202. 

An  insurance  company  is  bound  A  seal  is  not  necessary  to  the 
by  a  contract  to  pay  an  agent  for  validity  of  a  chattel  mortg.age  ex- 
services  although  not  under  seal.  eouted  by  a  corporation.  P.  E. 
Poster  V.  British.  Colonial  Fire  Sinclair  Coal  Co.  v.  Missouri-Hy- 
Ins.  Co.,  37  Dom.  L.  Eep.  (Can.)  draulic  Min.  Co.,  —  Mo.  App.  — , 
404.  207  S.  W.  266. 
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often  required  by  statute  to  be  under  seal.'^  In  Missouri,  legal 
title  does  not  pass  under  a  deed' of  a  corporation  to  which  no 
seal  is  attached  but  the  deed  is  good  in  equity.^®  In  Mississippi, 
an  assignment  of  a  deed  of  trust  by  a  corporation  need  not  be 
under  seal  nor  need  the  assignment  of  a  debt  secured  by  a  deed 
of  trust,  since  not  a  corporate  conveyance  of  real  estate. '^ 

§  757.  Power  to  affix.^*  The  seal  is  prima  facie  proof  that 
it  was  attached  by  the  proper  authority.** 

§  759.  Effect.  Using  the  corporate  seal  makes  the  contract 
a  specialty.*"  It  is  also  prima  facie  evidence  that  the  offlcerT 
signing  did  not  exceed  their  authority.^' 


ISBentley  v.  Zelma  Oil  Co.,  76 
Okla.  116,  184  I^ae.  131. 

16  Albers  v.  Acme  Paving  & 
Crusher  Co.,  196  Mo.  App.  265,  194 
S.  W.  61. 

n  West  V.  TJnion  Naval  Stores 
Co.,  116  Miss.  743,  77  So.  609. 

18  See  also   §  1944,  infra. 

i9Macknight   v.   Davitt,  37   Cal. 


App.  720,  174  Pae.  77;  Heald  v. 
Marden,  Orth  &  Hastings  Co.,  — 
N.  Y.  Misc.  — ,  172  ii.  Y.  Supp. 
25. 

20  Grand  Lodge,  Knights  of 
Pythias  v.  State  Bank,  —  Fla.  — , 
S4   So.   528. 

21  See  §  1944,  infra. 
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CHAPTER  20 

CONSTEUCTION   AND   INTERPRETATION   OP   ChAETEB 

§  770.  General  rules  as  to  construction. 

S  771.  Intention  of  legislature. 

§  772.  Construction  as  a  whole. 

§  773.  Strict  construction  as  to  powers  of  company. 

§770.  General  rules  as  to  construction.  The  rule  of  con- 
temporaneous construction  applies  to  the  interpretation  of  char- 
ters.^ 

§  771.  Intention  of  legislature.  A  charter  is  to  be  construed 
so  as  to  cover  what  is  within  its  spirit  as  well  as  what  is  within 
its  terms. 2 

§  772.  Construction  as  a  whole.  A  charter  is  to  be  construed 
in  all  its  parts  as  an  entirety.' 

§773.  Strict    construction    as    to    powers    of    company.* 

Whether  corporate  powers  must  be  strictly  construed  depends 
upon  who  are  the  parties  to  a  suit  and  the  purpose  for  which 
it  is  brotight.* 


1  Board  of  Chosen  Freeholders 
V.  Board  of  Public  Utility  Com'rs, 
91  N.  J.  L.  97,  102  Atl.  1. 

2  Proprietors  of  Cornish  Bridge 
V.  Fitts,  —  N.  H.  — ,  107  Atl.  626. 

3  New  York,  N.  H.  &  H.  E.  Co. 


V.  Armstrong,  92  Conn.  349,  102 
Atl.   791. 

i  See    also    §  784,   infra. 

5  Cuero  Packing  Co.  v.  Alamo 
Mfg.  Co.,  —  Tex.  Civ.  App.  — ,  194 
S.  W.  492. 
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CHAPTER  21 

Powers  in  General 

I.    GENERAL   RULES 

§  783.  Inherent  powers. 

§  784.  Powers  expressly  conferred — In  general. 

§  787.  —  As  dependent  on  what  statute  incorporated  under 

§  791.  Powers  implied   from  powers  expressly  granted. 

§  793.  Extent  of  implied  powers — In  general. 

§  794.  —  Eeasonably  as  distinguished  from  indispensably  necessary. 

§  799.  —  As  affected  by  usage  and  custom. 

§  804.  Mode   of   exercising  powers. 

§  806.  Place  of  exercising  powers — General  rules. 

§  808.  —  Power  to  act  in  other  states. 

§  810.  Notice  of  extent  of  corporate  powers. 

§  811.  Evidence,  presumptions  and  burden  of  proof. 

II.   PARTICULAR  ACTS 

§  818.  Banking  business. 

§  819.  Business,  trade  or  profession  requiring  license — Business  or  trade. 

§  820.  —  Practice  of  law. 

§  822.  —  Practice  of  dentistry. 

§  823.  Compromise. 

§  824.  Control  by  or   of  other  corporations. 

§  826.  Discontinuance  of  business  by  public  service  corporation. 

■§  827.  Discriminations. 

§  828.  Engaging  in  different  kind  of  business. 

§  829.  Entries  on  public  lands. 

§  831.  Establishment  of  ofdces. 

§  832.  Furnishing  physician  to  members. 

§  833.  Hospitals. 

§  835.  Insurance. 

§  839.  Liquor  licenses  and  sale  of  liquor. 

§  840.  Organization  of  subsidiary  companies. 

§  841.  Partnership — General    rules. 

§  842.  —  What  constitutes  partnership. 

§  843.  —  Exceptions  to  rule. 

§  847.  Speculations  on  stock  or  grain  market. 

§  848.  Taking  and  enforcing  securities. 

§  855.  Utilization  of  surplus  or  idle  property. 
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III.    PARTICULAR    CORPORATIONS 

§  8o7.  Agricultural  societies. 

S  859.  Banks — In  general. 

§  860.  —  Power  to  act  as  depository. 

S  861.  —  Engaging  in  other  business  to  save  debt. 

5  862.  Brewing  companies. 

S  863.  Building  and  loan  associations. 

S  864.  Canal  companies. 

§  865.  Cemetery  companies. 

S  866.  Charitable  corporations. 

S  867.  Colleges  and  universities. 

S  873.  Land  and  investment  companies. 

S  876.  Manufacturing  companies. 

S  880.  Public  service  companies  in  general. 

S  882.  Railroads — In  general. 

S  883.  — Location  of  road. 

S  885.  — Eefreshment  houses,  dining  ears,  hotels  and   Y.   M.   C.  A. 

S  895.  Trust  companies. 

§  898.  Water  companies. 

I.    GENERAL   RULES 

§  783.  Iniierent  powers.  The  only  corporate  powers  are  those 
conferred  by  the  legislature  either  by  express  terms  or  by 
necessary  implication.^    A  corporation  has  no  inherent  powers.^ 

§  784.  Powers  expressly  conferred — In  general.'  The  char- 
ter of  a  corporation,  read  in  connection  with  the  general  laws 
applicable  to  it,  is  the  measure  of  its  powers;*  and  such  powers 
are  to  be  determined  by  the  law  of  the  state  in  which  it  was 
created.^ 

Constitutions  of  some  states  prohibit  "granting  to  any  cor- 

1  North  American  Union  v.  4  Alabama  City,  G.  &  A.  E.  Co. 
.lohnson,  —  Ark.  — ,  219  S.  W.  v.  Kyle,  202  Ala.  552,  81  So.  54. 
769.  A   packing   company,   under   the 

2  Citizens '  Elec.  Illuminating  terms  of  its  charter,  was  held  to 
Co.  V.  Lackawanna  &  W.  V.  Power  have  power  to  maintain  a  refrig- 
Co.,  255  Pa.  176,  99  Atl.  465.  crating      plant      not      theretofore 

3  See    also    §4348,   infra.  erected  by  it.     Cuero  Packing  Co. 
For  discussion  of  powers  of  cor-       v.   Alamo   Mfg.    Co.,  —   Tex.   Civ. 

porations  in  Missouri,  see  Orpheum  .Vpp.  — ,   194  S.   W.  492. 

Tlipater  &  Realty  Co.  v.  Scnvey  &  SHiglit   v.  Richmond   Park  Imp. 

F.    Brokeratir    Co.,    197    Mo.    App.  ('(,.,  47  App.  C.'is.   (D.  C.)   518,  531. 
661,   109   S.  "\V.   2.57. 
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poratioii     *     *     *     any   special   or   exclusive   privilege   or   im- 
munity." ^ 

§  787.  —  As  dependent  on  what  statute  incorporated  under.' 

§  791.  Powers  implied  from  powers  expressly  granted.' 

§  793.  Extent  of  implied  powers — In  general.  A  corporation 
has  implied  authority  to  do  whatever  is  reasonably  neces- 
sary to  carry  out  the  purposes  of  its  existence ; '  but  a  corpora- 
tion without  power  to  do  a  thing  directly  cannot  accomplish  the 
same  purpose  by  indirection.'"  It  has  well  been  said  that  "the 
authority  of  a  corporation  to  perform  a  particular  act  is  always 
dependent  to  a  very  considerable  extent  on  the  facts  and  cir- 
cumstances existing  at  the  time  when  it  is  proposed  to  perform 
the  act.'''  In  determining  whether  a  given  act  is  within  the 
implied  powers,  the  judgment  of  the  directors  and  stockholders, 
while  not  conclusive,  is  entitled  to  consideration.'^ 

The  power  of  a  corporation  to  do  an  act  is  not  affected  by 
the  motive  for  the  act.'^ 

§794.  — Reasonably  as  distinguished  from  indispensably 
necessary.  The  act  need  not  be  necessary  in  the  sense  of  in- 
dispensable, to  be  within  the  implied  powers  of  a  corporation.^* 

6  Germanttnvii      Trust       Co.      v.  Methodist   Episcopal  Zion   Church, 

Powell,  —  Pa.  — ,  1-08   Atl.  4-11.  ]:!8  Tenu.  398,  198  S.  \X.  244. 

T  Powers  of  corporations  created  10  Measenheimcr      v.      Fraternal 

l>y  act  of  Congress,  see  article  in  Aid  T^nion,  103  Kan.  o-12,  17.5  Pac. 

.^2  Harvard  L.  Rev.  G89-708.  679. 

8  Definition  of  implied  or  inci-  ll(4;iu.so  v.  Commonwealth  Trust 
dent  po-wers,  see  Planters'  Cotton  Co.,  196  N.  Y.  134,  145,  24  L.  R. 
Oil  Co.  V.  Guaranty  State  Bank,  A.  (N.  S.)  967,  89  N.  E.  476, 
—  Tex.  Civ.  App.  — ,  188  S.  W.  38.  quoted     as     "the     common     sense 

For  discussion  of  implied  or  in-  rule"  in  New  York  Mail  &  News- 

cidental  pow-ers  of  corporations  in  paper  Transp.  Co.  v.  Anderson,  234 

general,     see     Texas     Fidelity     &  Fed.  590,  593. 

Bonding  Co.  v.  General  Bonding  &  12  Heinz    v.    National    Bank    of 

Casualty  Ins.  Co.,  —  Tex.  — ,  216  Commerce,  237  Fed.  942,  950. 

S.    W.    144.  '3  Shera  v.  Merchants '  Life  Ins. 

9  Taylor  Cotton  Oil  Co.  v.  Early-  Co.,  237  Fed.  484,  holding  that 
Foster  Co.,  —  Tex.  Civ.  App.  — ,  "ultra  vires  is  not  affected  by  mo- 
204  S.  W.   1179.  fives." 

Power     to     hold     laud     iucludos  14  Heinz    v.     National    Bank    of 

power  to  prosorve  aad   improve   it.       Commerce,    237    Fed.    942. 
Wilson   V.    C'lint(]ii    Chapel   African 

145 
X  I'riv.  C'orj). — 10 
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§799.  — As  affected  by  usage  and  custom.  A  corporation 
can  gain  no  implied  franchise  by  usurping  powers  which  the 
law  forbids  it  to  exercise,  no  matter  how  long  continued.^* 

§  804.  Mode  of  exercising  po^yers.  A  corporation  Oi^'ganized 
for  maintaining,  operating  and  managing  a  system  of  safety 
vaults  may  carry  on  such  business  through  the  instrumentality 
of  a  lessee.^® 

§  806.  Place  of  exercising  powers — General  rules.^''  Where 
the  charter  indicates  where  an  electric  light  and  power  com- 
pany may  be  located,  the  company  can  exercise  its  franchise 
only  in  the  municipal  or  quasi  municipal  division  in  which  it 
is  located.^* 

§  808.  —  Power  to  act  in  other  states.^'  A  corporation  has 
no  power  to  perform  strictly  corporate  acts  outside  the  state 
of  its  creation ;  2"  but  corporations  may  make  contracts  and 
carry  on  business  outside  the  country  in  which  they  are  incor- 
porated where  within  powers  in  the  home  country  and  allowed 
by  the  laws  of  the  foreign  country .^^  The  power  to  act  out- 
side the  state,  as  for  instance  in  electing  trustees,  depends  in 
some  states  on  the  nature  of  the  corporation,  i.  e.,  whether  one 
for  pecuniary  profit.^''  A  telegraph ' company  incorporated  in 
a  state  has  no  power  to  operate  outside  of  the  territory  desig- 
nated in  its  charter  nor  to  accept  business  for  places  where  it 
has  no  franchise.** 

15  Public  Service  Commission,  20  Joseph  T.  Eyerson  &  Son  v. 
Second  Dist.  v.  J.  &  J.  Eogers  Co.,  Shaw,  277  111.  524,  115  N.  E.  650. 
184  N.  Y.  App.  Div.  705,  172  N.  21  Kittles  v.  Colonial  Assurance. 
Y.  Supp.  498.  Co.,  35  Dom.  L.  Eep.    (Can.)   588; 

16  La  Sallfe  V.  Hamilton  Nat.  Montreal-Canada  Fire  Ins.  Co.  v. 
Bank,  204  111.  App.  518.  National    Trust    Co.,    35    Dom.    L. 

17  See  also  §869,  infra.  Eep.    (Can.)   445. 

18  Citizens'  Elec.  Illuminating  22  People  v.  Grant,  283  111.  391, 
Co.  V.  Lackawanna  &  W.  V.  Power  119  N.  E.  844,  aff'g  208  111.  App. 
Co.,  255  Pa.  145,  99  Atl.  462.  235. 

19  Construction  of  charter  of  ce-  23  People  ex  rel.  Western  IT. 
inent  company  as  to  power  to  ac-  Tel.  Co.  v.  Public  Service  Commis- 
((uire  and  operate  property  outside  sion  of  New  York,  Second  Dist.,  — 
state,  see  Southwestern  Portland  N.  Y.  App.  Div.  — ,  183  N.  Y.  Supp. 
Cement  Co.  v.  Latta,  —  Tex.  Civ.  659. 

App.  — ,  193  S.  W.  1115. 
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§810.  Notice  of  extent  of  corporate  powers.  Notice  of  the 
extent  of  corporate  powers  is  presumed  as  against  persons 
dealing  with  a  corporation.^*  But  persons  dealing  with  a  cor- 
poration, while  chargeable  with  knowledge  of  its  powers,  are 
not  bound  to  take  notice  of  the  manner  in  which  it  has  attempted 
to  exercise  the  powers,  "because  its  powers  rest  in  the  law, 
while  the  manner  of  the  exercise  of  its  powers  rests  in  the 
facts.  "26 

§  811.  Evidence,  presumptions  and  burden  of  proof.  Acts 
of  corporations  "are  presumed,  in  the  absence  of  evidence  to 
the  contrary,  to  be  within  either  the  express  or  implied  powers 
of  the  corporation. ' '  ^^  There  is  a  presumption  that  a  corpora- 
tion having  power  under  some  circumstances  to  do  an  act  had 
power  in  a  particular  instance.*''  Power  to  do  an  accomplished 
act  is  presumed.*'  The  burden  of  showing  that  contracts  of  a 
corporation  are  ultra  vires  rests  on  the  party  making  such  con- 
tention.*' 

II.    PAKTICULAE  ACTS 

§  818.  Banking  business.  A  corporation  organized  under  the 
General  Incorporation  Act  cannot  engage  in  the  business  of 
banking  or  lending  money.^" 

§  819.  Business,  trade  or  profession  requiring  license — Busi- 
ness or  trade.     Requiring  a  license  of  architects  does  not  pre- 

24  Orpheum     Theater     &     Eealty  have     acted     within     its     powers. 

Co.  V.  Seavey  &  F.  Brokerage  Co.,  Deneeke   v.   West,   184   Iowa    600, 

197  Mo.  App.  661,  199  S.  W.  257;  169  N.  W.  97. 

Planters'   Cotton  Oil  Co.  v.   Guar-  27  Eckhart    v.    Heier,    38    S.    D. 

anty    State    Bank,    —    Tex.    Civ.  524,   162   N.   W.   150,   where   bank 

App.  — ,  188  S.  W.  38;  Tracy  Loan  could    under    some     circumstances 

&   Trust    Co.    V.   Merchants   Bank,  enter  into  a  contract  of  guaranty. 
50  Utah   196,   167   Pac.   353,   espe-  28  TJ.    S.    Industrial   Alcohol    Co. 

cially  as  to   statutes  defining  the  v.   Distilling  Co.,  —  N.  J.  L.  — , 

powers.  104  Atl.  216. 

26  Thompson  v.  First  State  Bank,  29  Alabama  City,  G.  &  A.  E.  Co. 

—  Tex.   Civ.   App.   — ,   211   S.   W.  v.  Kyle,  202  Ala.  552,  81  So.  54. 
977.  30  American   Credit   &   Trust  Co. 

26  Heinz    v.    National    Bank    of  v.    New   Era    Chandelier   Co.,    208 

Commerce,   237   Fed.   942,   952.  111.   App.   181. 

A    corporation    is    presumed    to 
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elude  a  corporation  doing  an  architectural  business  through 
licensed  architects.'^  A  statute  making  it  a  misdemeanor  to 
practice  architecture  without  a  certificate  applies  to  persons 
only  and  not  to  corporations  which  may  do  an  architectural 
business  and  sell  plans  prepared  by  certified  architects.''^  Mak- 
ing contracts  for  services  to  be  performed  by  an  architect  and 
collecting  the  compensation  therefor  is  not  "practicing  archi- 
tecture," within  the  Illinois  statute  providing  that  no  stock 
i-orporation  shall  be  licensed  to  practice  architecture.'' 

§  820.  —  Practice  of  law.'*  In  Xew  York,  in  construing  the 
statute  forbidding  the  formation  of  corporations  to  practice 
law,  it  is  held  that  a  corporation  formed  to  furnish  services  to 
reduce  assessments  is  engaged  in  the  practice  of  law  in  viola-^ 
tion  of  the  statute ;  '*  that  rendition  of  services  in  procuring 
reduction  of  assessment  for  taxation,  where  the  corporation 
was  not  authorized  to  and  did  not  bring  certiorari,  does  not  con- 
stitute the  "practice  of  law";  '®  that  drawing  a  contract  of  sale, 
deed  and  mortgage  as  part  of  the  examination  and  insuring  of 
property,  by  a  title  guaranty  company,  is  not  practicing  law." 
The  act  of  a  trust  company  in  giving  free  advice  as  to  making 
of  wills,  where  it  employed  attorneys  to  draw  up  such  wills  at 
its  expense,  is  "practicing  law"  within  the  New  York  statute 
forbidding  corporations  to  practice  law."  The  right  of  a  guar- 
anty company  to  enforce  an  obligation  to  protect  its  guaranty, 
where  necessary  to  carry   on  its  business,  is  not  engaging  in 

SlBinford     v.     Boyd,     178     Cal.  rations  to  practice  law  cannot  be 

458,  174  Pac.  56.  evaded  by  the  creation  of  a  cor- 

32Binford     v.     Boyd,     178     Cal.  poration    to    obtain    reductions    of 

458,   174  Pac.   56.  assessments  on  realty  where  neces- 

33  People  V.  Eodgers,  277  111.  sitating  the  practice  of  law.  Peo- 
151,  115   N.  E.  146.  pie  v.  Purdy,  174  X.  Y.  App.  Div, 

34  What  constitutes  holding  cor-  702,  162  N.  Y. .  Supp.  56. 
poration  out  to  be  lawfully  quali-  36  Tanenbaum     v.     Higgins,     190 
fied  to  practice  law,  see  Creditors'  N.    Y.    App.    Div.   861,    ISO    X.   Y. 
Nat.  Clearing  House  v.  Bannwart,  Supp.    738. 

227  Mass.  579,  116  N.  E.  886.  37  People   v.   Title   Guarantee    & 

36  People    V.    Purdy,    174    N.    Y.  Trust    Co.,    191    N.    Y.    App.    Div. 

App.  Div.  702,  162  N.  Y.  Supp.  56;  165,  181  N.  Y.   Supp.   52. 

People   V.   Purdy,   174  N.  Y.  App.  38  People  v.  People's  Trust  Co., 

Div.  694,  162  N.  Y.  Supp.  70.  180   N.   Y.   App.   Div,   494,  167  N. 

The    prohibition    against    corpo-  Y.   Supp.    767. 
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the  practice  of  law  as  forbidden  by  the  New  York  statute. ^^ 
A  mercantile  agency  company  is  engaged  in  the  practice  of  law 
where  it  is  no  more  than  a  broker  soliciting  legal  business  for 
lawyers  who  are  to  become  principals  ia  the  transaction.*" 

The  statute  prohibiting  corporations  from  practicing  law  ex- 
cepts corporations  lawfully  examining  and  insuring  titles,  but 
onlj^  so  far  as  legal  work  is  in  connection  with  such  examina- 
tion and  insurance  of  titles.*^  A  title  guaranty  and  trust  com- 
pany does  not  render  legal  services,  within  a  statute  making  it 
criminal  for  corporations  to  render  such  services,  merely  be- 
cause it  prepares  a  bill  of  sale  and  chattel  mortgage  by  filling 
out  blanks  upon  and  in  accordance  with  the  specific  direction 
of  a  purported  customer.  By  so  holding  the  court  of  appeals 
reversed  the  decision  of  the  appellate  division  which  had  held 
that  the  New  York  statute  making  it  criminal  for  a  corpora- 
tion to  practice  law  or  render  "legal  services  of  any  kind" 
covers  the  act  of  a  title  guaranty  and  trust  company  in  draw== 
ing  a  bill  of  sale  and  mortgage,  on  the  theory  that  "legal  serv- 
ices" is  not  confined  to  services  connected  with  litigation.*^ 

The  fact  that  a  corporation  has  no  authority  to  practice  law 
does  not,  it  seems,  authorize  the  denial  of  relief  in  a  certiorari 
proceeding  to  review  a  tax  assessment  brought  by  such  cor- 
poration as  attorney  for  the  property  owner.** 

§  822.  —  Practice  of  dentistry.  Prior  to  1916,  a  corporation 
could  not  practice  dentistry  in   New  York.** 

89  In  re  Kelsey,  186  N.  Y.  App.  Purdy,  221  N.  T.  481,  483,  116  N. 

Div.  95,  173  N.  Y.  Supp.  860.  E.  390,  rev'g  174  N.  Y.  App.  Div. 

40  State   ex   rel.  Lundin  v.  Mer-  694,  162  N.  T.   Supp.  70. 
chants'      Protective      Corporation,  44  Lewis     v.     Woodbury     Dental 
105  "Wash.   12,   177  Pae.   694.  Parlors    Co.,    106   N.   Y.    Misc.    78, 

41  People    T.    Title    Guaranty    &  175  N.  Y.  Supp.  269. 

Trust    Co.,    180    N.    Y.    App.    Div.  In   New  York,  while   a  eorpora- 

648,  168  N.  Y.  Supp.  278,  rev'd  on  tion  cannot  be  created  to  practice 

other   grounds   in    227    N.   Y.    366,  dentistry,   yet   dental   corporations 

125   N.   E.   666.  created    prior    to    1916    may,    by 

42  People  v.  Title  Guaranty  &  statute,  continue  to  exist.  In 
Trust  Co.,  227  N.  Y.  366,  125  N.  re  Lewis  v.  Harlem  Dental  Co., 
E.  666,  rev'g  180  N.  Y.  App.  Div.  189  N.  Y.  App.  Div,  359,  178  N. 
648,  168  N.  Y.  Supp.  278.  Y.   Supp.  533. 

43  People  ex  rel.  Floersheimer  v. 
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§  823.  Compromise.     A  lumber  company   has  no   power  to 
compromise  suits  filed  against  its  employees  as  individuals.** 


§  824.  Control  by  or  of  other  corporations 


46 


§  826.  Discontinuance  of  business  by  public  service  corpora- 
tion.*'' A  purchaser  of  a  railroad  at  judicial  sale  or  otherwise 
cannot  operate  it  for  its  own  private  purpose  or  for  the  pur- 
pose of  those  with  whom  it  may  privately  contract,  to  the  ex- 
clusion of  the  public.** 

§  827.  Discriminations.  Public  service  corporations  must  not 
unjustly  discriminate  between  patrons.*^ 

§  828.  Engaging  in  different  kind  of  business.*" 

§  829.  Entries  on  public  lands.  Under  federal  statutes  lim- 
iting entries  on  coal  land  to  one  entry  by  a  person  or  associa^ 
tion  of  persons,  a  corporation  which  has  received  the  benefit 
of  an  entry  by  an  individual  cannot  itself  make  another  such 
entry  .*^ 

§  831.  Establishment  of  oflftces.*^  It  is  not  ultra  vires  for  a 
corporation  to  move  its  principal  place  of  business  from  one 
city  to  another,  or  to  agree  to  return  money  subscribed  for 
stock  in  case  of  a  failure  to  make  an  agreed  change.**  The 
South  Dakota  statute  providing  that  corporations  having  a  busi- 
ness office  outside  the  state  must  have  their  main  office  for  the 
transaction  of  business  within  the  state,  includes  domestic  cor- 
porations transacting  business  wholly  outside  of  the  state.** 

45  Rasnick  v.  W.  M.  Eitter  Lum-  because  he  refuses  to  pay  for  over- 
ber  Co.,  187  Ky.  523,  219  S.  W.  due  service  at  his  residence.  Mer- 
801.  lill    V.    Livermore    Falls    Light    & 

46  See  §  804,  supra,  and  §  840,  Power  Co.,  117  Me.  532,  105  Atl. 
infra.  120. 

47  See  §§4423,  4438,  infra.  BO  See   §861,  infra. 

48  Marietta  &  V.  R.  Co.  v.  Pub-  61  Union  Coal  &  Coke  Co.  v. 
lie   Utilities   Commission,   —   Ohio  United  States,  247  Fed.  106. 

St.  — ,  126  N.  E.  889.  52  See    also    §  900,   infra. 

49  Homestead  Co.  v.  Des  Moines  53  Gasser  v.  Great  Northern  Ins. 
Elec.   Co.,  248  Fed.  439.                          Co.,  —  Minn.  — ,  176  N.  W.  484. 

Electricity   cannot  be  refused   a  64  State   v.  Public   Drug  Co.,  41 

customer  at  his  place   of  business      S.   D.   287,  170  N.  W.  161. 

150 


Ch.  21]  POWEKS  IN  (jENEKAL  [§  841 

§  832.  Furnishing  physician  to  members.^^  A  corporation 
engaged  in  the  operation  of  a  sawmill  has  power  to  employ  a 
physician  to  look  after  the  health  of  the  employees.^^ 

§833.  Hospitals." 

§  835.  InsuTEHice.  Charter  power  of  a  bank  to  act  as  agent 
for  fire  insurance  companies  does  not  confer  authority  to  itself 
to  insure  against  fire  or  to  agree  to  procure  insurance.^* 

§  839.  Liquor  licenses  and  sale  of  liquor.  An  incorporated 
golf  club  has  power  to  dispense  liquor  to  its  members  and 
guests,  subject  to  any  penal  laws.^® 

§  840.  Organization  of  subsidiary  companies.  Organization 
of  a  selling  company,  by  a  coal  compj,ny,  where  not  for  the  pur- 
pose of  preventing  competition,  is  not  unlawful.®"  However,  an 
incorporated  college  has  no  power  to  create  a  separate  institu- 
tion of  learning. ^^ 

§  841.  Partnership — General  rules.  Except  where  author- 
ized by  statute,®*  a  corporation  cannot  become  a  partner  in  a 
firm.®^  So  a  corporation  cannot  become  a  partner  with  an  in- 
dividual even  if  he  owns  most  of  the  corporate  stock.®*  How- 
ever, "whether  a  corporation  may  become  a  technical  partner 

55  See    also    §  886,   infra.  61  Dubuque    German     College     & 

56  Jackson  Lumber  Co.  v.  Tram-  Seminary  v.  St.  Joseph 's  College, 
mell,  199  Ala.  536,   74  So.  -469.  —  Iowa  — ,  169  N.  W.  405. 

57  Pot  a  nOte  on  the  subject  of  6Zlu    Hawaii    the     statute     ex- 
"  Eight     of     business     corporation  pressly     permits     corporations     to 
to   use   its   funds   or   property   for  form  a  partnership.     Haiku  Sugar 
humanitarian  purposes,"  see  3  A.  Co.   v.  Johnstone,  249  Fed.   103. 
L.  E.  443.  63  Cole   v.   Eome    Sav.   Bank,   96 

68  Alabama    Eed    Cedar    Co.    v.  N.  Y.  Misc.  188,  161  N.  T.  Supp. 

Tennessee   Valley   Bank,    200   Ala.  15;   Planters'  Oil  Co.  v.   Gresham, 

622,  76  So.  980.  —  Tex.   Civ.   App.   — ,   202   S.   W. 

B9  Country     Club     v.     State,     —  145. 

Tex.  — ,  214  S.  "W.  296,  aff'g  State  61  Vineyard  v.  Miller  Land  Co., 

V.  Country  Club,  —  Tex.  Civ.  App.  —   Tex.   Civ.   App.  — ,   209  S.   W. 

— ,  173  S.  W.  570.  693. 

60  Thurmond  v.  Paragon  Col- 
liery Co.,  82  "W.  Va.  49,  95  S.  E. 
816. 
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or  not,  there  is  no  doubt  of  its  capacity  to  enter  into  commercial 
ventures  within  the  general  scope  of  its  corporate  powers, 
whereby  the  profits  or  losses  of  the  enterprise  are  to  be  divided 
between  the  corporation  and  another  person  or  corporation."^* 
A  partnership  formed  by  corporations  is  not  itself  a  corpora- 
tion.^^ 

§  842.  —  What  constitutes  partnership.^'' 

§  843.  —  Exceptions  to  rule.  A  corporation  is  liable  on  a 
partnership  debt  although  the  partnership  agreement  was  ultra 
vires,  and  the  other  partner  cannot  set  up  ultra  vires  as  to  the 
corporation  as  a  defense.^*  A  corporation  contributing  a  place 
of  business,  advertising,  etc.,  to  a  business  conducted  by  an 
individual,  for  a  share  of  the  profits,  cannot  escape  liability 
for  negligence  of  the  individual  in  conducting  the  business.*^ 

§  847.  Speculations  on  stock  or  grain  market.  A  bank  has 
no  power  to  engage  in  buying  and  selling  cotton  for  future 
delivery.''''  A  cotton  oil  company  incorporated  to  manufacture 
cotton  seed  oil  and  products  and  gin  cotton,  "with  power  to 
purchase,  or  construct  and  maintain  mills  and  gins  for  such 
purpose,  and  with  power  to  purchase  such  goods,  wares  and 
merchandise  used  for  such  business,"  has  no  power  to  buy  and 
sell  bailed  cotton  for  speculation.'" 

§  848.  Taking  and  enforcing  securities.''^ 

§  855.  Utilization  of  surplus  or  idle  property. .  A  corpora- 
!ion  created  to  maintain  cotton  seed  oil  mills,  and  to  sell  cotton 

65  Cliuclifiekl  Fuel  Co.  v.  Hefi-  68  Hayes-Thomas  Grain  Co.  a'. 
lersoii  Iron  Works  Co.,  254  Fed.  A.  F.  Wilcox  Contracting  Co.,  — 
411,  415.  Ark.  — ,  223  S.  W.  357. 

66  Haiku  Sugar  Co.  v.  John-  69  Cassut  v.  George  W.  Miller 
stone,   249   Fed.   103.  Co.,  103  Wash.   222,  174  Pac.  433. 

67  Whether    corporation    a    part-  70  Martin   v.    Hemphill,   —   Tex. 
ner  in  particular  case,  see  Fink  v.  Civ.  App.  — ,  221   S.  W.  333. 
Brown,  —  Tex.  — ,  215  S.  W.  846.  71  Planters'    Cotton    Oil    Co.    v. 

What      constitutes      partnership  Guaranty  State  Bank,  —  Tex.  Civ. 

lictween    bank     and    another,    see  App.  — ,  188   S.  W.   38. 

Cole  V.  Eoine  S;iv.  P.nnk,  96  N.  Y.  72  Power   to   make  loans   general- 

Misc.   1S8,   161   N.   Y.   Supp.   1-1.  ]y.   aoc    §§  940-!>4n,   infra. 
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seed  and  by-products,  lias  power  to  purchase  cattle  to  be  fed 
on  hulls,  where  there  was  no  market  for  such,  hulls7'  Where 
a  corporation  had  power  to  acquire  a  tug  in  discharge  of  a  debt 
due  it,  it  had  power  to  contract  for  its  use  to  make  it  profit- 
able.''* A  brewing  company,  whose  charter  is  very  broad,  and 
which  has  constructed  a  dumping  board  on  its  water  front,  has 
power  to  use  the  dumping  board  so  as  to  gain  an  income  from 
it,  by  hiring  scows  in  which  refuse  could  be  dumped  and  hiring 
tugs  to  move  the  scows.''' 

In  Pennsylvania,  however,  a  railroad  company  operated  by 
electricity  and  having  a  plant  of  its  own  for  the  development 
of  electric  power,  has  no  power  to  sell  surplus  power  to  an  in- 
dependent coal  company,  since  by  so  doing  it  would  engage  in 
another  business.''* 

III.    PARTICULAR    CORPORATIONS 

§  857.  Agricultural  societies.  A  mutual  co-operative  corpo- 
ration, created  other  than  for  pecuniary  profit,  has  power  to  fix 
a  charge  of  three  per  cent  on  gross  sales  of  produce  of  its  mem- 
bers, whether  sold  through  the  corporation  or  otherwise.''"'' 

§859.  Banks — In  general.  A  bank  empowered  "to  act  as 
agent  for  fire  insurance"  companies  has  no  authority  to  insure 
property.''*  A  bank  does  not  violate  a  statute  prohibiting  banks 
from  going  into  trade  or  commerce  "by  buying  or  selling 
goods,"  etc.,  merely  because  it  buys  a  draft  with  bill  of  lading 
attached  and  indorses  such  draft.'"  A  bank  may  agree  to  honor 
overdrafts  for  a  customer.*" 

TSHollis    Cotton    Oil,    Light     &  Co.,  255  Pa.  176,  99  Atl.  465. 

Ice  Co.  V.  Marrs  &  Lake,  —  Tex.  77  Ex     parte     Baldwin      County 

Civ.  App.  — ,  207  S.  W.  367.  Producers'     Corporation,     —     Alii. 

74  Clinchfield    Fuel    Co.    v.    Hen-  — ,  83  So.  69. 

derson   Iron    Works    Co.,   254   Fed.  78  Alabama    Eed    Cedar    Co.    v. 

411.  Tennessee   Valley   Bank,    200    Ala. 

76  C.  F.  Harms  Co.  v.  Leouliard  622,  76  So.  980. 

Michel    Brewing    Co.,    228    N.    Y.  79  Marsh  Milling  &  Grain  Co.  v. 

263,  126  N.  E.   705,  rev'g   183   N.  Guaranty  State  Bank,  —  Okla,  — , 

Y.  App.  Div.  886,  169  N.  Y.  Supp.  171   Pac.   1122. 

1088.  SOSaylors  v.   State  Bank   of  Al- 

76  Citizens'     Elec.     Illuminating  len,  99  Kan.  515,  163  Pac.  454. 
Co.  V.  Lackawanna  &  W-  V.  Power 
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A  national  bank  cannot  engage  in  the  business  of  buying  and 
selling  cotton  ^^  or  cattle,*^  and  has  no  power  to  negotiate  loans 
for  others,^*  or  to  contract  to  loan  money  belonging  to  a  deposi- 
tor.8*  On  the  other  hand,  it  has  power  to  establish  a  pension 
fund  for  employees.*^ 

Powers  conferred  on  national  banks  by  the  federal  govern- 
ment cannot  be  impaired  by  a  state.*^  Under  the  Federal  Re- 
serve Act,  national  banks  have  all  the  powers  granted  by  state 
laws  to  state  banks,  and  a  state  cannot  forbid  the  exercise  by 
national  banks  of  powers  conferred  by  it  on  state  banks.^'' 

§  860.  —  Power  to  act  as  depository.  A  national  bank  has 
power  to  accept  a  special  deposit  of  valuable  securities.** 

§  861.  —  Engaging  in  other  business  to  save  debt.  A  na- 
tional bank  which  has  bought  in  a  street  railway  to  protect  t 
debt  has  no  power  to  operate  the  road,  or  at  least  is  under  nc 
duty  to  operate  it.*^ 

§  862.  Brewing  companies.^" 

§  863.  Building  and  loan  associations.'^  The  obtaining  of 
fire  insurance  for  a  member  is  an  incidental  power  of  a  build- 
ing and  loan  association,  in  connection  with  its  loans.'^ 

81  First  Nat.  Bank  v.   McKown,  88  Security  Nat.  Bank  v.  Home 

—  Okla.  — ,  176  Pae.  245.  Nat.  Bank,  106  Kan.  303,  187  Fav. 

82  First  Nat.  Bank  v.  Stokes,  134      697. 

Ark.  368,  203  S.  W.  1026.  89  A   national  bank  may  set   up 

83 Pollock  V.  Lumbermen's  Nat.  the   defense    of   ultra   vires  where 

Bank,  86  Ore.   324,  L.  R.  A.   1918  it   is   sought   to    compel   it   to    op- 

B  402,  168  Pac.  616.  erate   a   railway  which  it   bought. 

84  Holmes  v.  Uvalde  Nat.  Bank,  Gross    v.    Ft.    Loramie,    100    Ohio 

—  Tex.   Civ.   App.   — ,   222   S.   W.  St.  35,  125  N.  E.  112. 
640.  90  See   §855,   supra. 

85  Heinz  v.  National  Bank  of  91  Power  to  issue  bonds,  see 
Commerce,  237  Fed.  942,  952.  §  971,  infra. 

86  Fidelity  Nat.  Bank  &  Trust  92  Biggs  v.  Carbondale  Building 
Co.  of  Kansas  City  v.  Enright,  264  Loan  &  Homestead  Ass'n,  194  111. 
Fed.  236.  App.   171. 


87  Hamilton   v.    State,   —   Conn. 
110  Atl.   5^ 
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§  864.  Canal  companies.  That  a  canal  company  not  author- 
ized by  its  charter  to  charge  toll,  has  no  power  to  make  such 
charge,  is  well  settled.** 

§  865.  Cemetery  companies.** 

§  866.  Charitable  corporations.  Money  derived  from  pay 
patients  cannot  be  diverted  to  private  profit  by  a  hospital  which 
is  a  charitable  corporation.*^ 

§  867.  Colleges  and  universities.*^ 

§  873.  Land  and  investment  companies.  The  power  of  land 
companies  is  not  limited  to  the  accomplishment  of  any  specific 
enterprise.*'' 

§  876.  Manufacturing  companies.  A  company  created  to 
manufacture  automobiles  has  power  to  smelt  ore  for  its  own 
uses.*' 

§  880.  Public  service  companies  in  general.**  A  corporation 
of  a  public  nature  cannot  so  deal  with  its  property  as  either  to 
incapacitate  itself  from  performing  or  from  fettering  itself  in 
the  full  performance  of  its  public  duties.^  Power  to  conduct  a 
ferry  includes  power  to  provide  approaches.^ 

§  882.  Railroads — In  general.*  The  powers  of  railroad  com- 
panies are  defined  by  special  statutes  in  most  states,  at  least  to 

93  Forbes  Pioneer  Boat  Line  v.  98  Dodge  v.  Ford  Motor  Co.,  204 
Board    of    Commissioners,   —   Fla.      Mich.  459,  170  N.  W.  668. 

— ,  82  So.  346.  99  Powers    of    particular    power 

94  See  In  re  Chauncey,  191  N.  company,  as  to  appropriating  wa- 
Y.  App.  Div.  359,  181  N.  Y.  Supp.  ter,  see  East  Hartford  Fire  Dist. 
653;  Baylis  v.  Van  Nostrand,  176  v.  Glastonbury  Power  Co.,  92 
N.   Y.   App.    Div.    396,    162    N.    Y.  Conn.  217,  102  Atl.  592. 

Supp.   831.  1  County  Hotel  &  Wine  Co.,  Ltd. 

98  O'Brien    v.    Physicians'    Hos-  v.  London  &  N.  "W.  By.  Co.,  [1918] 

pital  Ass'n,  96  Ohio  St.  1,  L.  R.  A.  2  K.  B.  251,  266. 

1917  P  741,  116  N.  E.  975.  2  Hart     v.     King     County,     104 

96  Power  to  accept  bequests,  see  Wash.  485,  177  Pac.  344. 

§  1073,  infra.  3  Sale  of  surplus  power,  see  §  855, 

,97  Miller   v.    Herzberg,    202    Ala.  supra. 

613,  81   So.   555.                   •  Incidental     powers     of     railroad 
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§  882]  Private  Cobpoeations  [Ch.  21 

some  extent.*  So  long  as  a  railroad  company  holds  lands  in 
fee,  for  a  right  of  way,  it  may  bore  oil  wells  and  take  oil  there- 
from.* A  railroad  company,  to  advertise  lands  along  its  route 
to  bring  settlers,  has  power  to  agree  to  pay  a  reasonable  com- 
mission on  sales  of  such  lands  to  settlers,  although  it  does  not 
own  such  lands.®  It  has  also  been  held,  however,  that  the  pro- 
motion of  town  building,  to  increase  business,  is  not  within  the 
powers  of  a  railroad  company.' 

§  883.  —  Location  of  road.*  A  railroad  company  has  no 
power  to  abandon  and  change  its  location,  without  statutory 
authority.'  A  franchise  to  construct  its  road  along  streets  does 
not  authorize  a  railroad  company  to  construct  industrial  spur 
tracks.^' 

§  885.  —  Refreshment  houses,  dining  cars,  hotels  and  Y.  M. 

C.  A.  A  railroad  company  cannot  contract  so  as  to  deprive  it- 
self of  the  use  and  occupation  of  its  own  refreshment  rooms  at 
a  station  in  a  large  junction  point,  and  inflict  upon  itself  a 
lasting  inability  to  supply  food  to  passengers  at  such  station. ^^ 

§  895.  Trust  companies.  Trust  companies  doing  a  banking 
business  may  certify  checks.^*  In  Missouri,  they  may  receive 
deposits  and  acquire  negotiable  paper."  A  trust  company 
authorized  to  act  as  trustee  to  hold  title  to  a  spendthrift  trust 

companies    in    general,    review    of  L,   K.   A.    1918   A    768,   194   8.   W. 

English      decisions       see      County  281. 

Hotel  &  Wine  Co.,  Ltd.  v.  London  8  See  also  §1173,  infra. 
&  N.  W.  Ry.  Co.,  [1918]  2  K.  B.  9  Jeff  Bland  Lumber  &  Build- 
Sol,  267-271.  ing  Co.  v.  Railroad  Commission, 
4  See  Gulf  Pipe  Line  Co.  v.  —  Tex.  Civ.  App.  — ,  203  S.  W.  402. 
Lasater,  —  Tex.  Civ.  App.  — ,  193  10  Simons  Brick  Co.  v.  City  of 
S.  W.  773.  Los  Angeles,  —  Cal.  — ,  187  Pae. 

6  Crowell   &   Conner   v.   Howard,  1066. 

—   Tex.    Civ.   App.   — ,   200    S.   W.  11  County    Hotel    &    Wine    Co., 

911.  Ltd.  V.  London  &  N.  W.  Ry.  Co., 

SThrailkill    v.    Crosbyton-Somth-  [1918]   2  K.  E.  251. 
plains  R.   Co.,  246  Fed.   687,  L.  R.  12  State  v.  Scarlett,  91  N,  J.  L. 

A.   1918  C  90.  200,  2  A.  L.  R.  83,  102  Atl.  160. 

7  Poster  Luiiilior  Co.  v.  Atchi-  IS  Denny  v.  Jefferson  County, 
son,  T.  &  S.  F.  R.  Co.,  270  ifn.  629,  272  Jin.  4:1(1,  199   S.   W.   2.10. 
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Ch.  21]  PowEKS  IN  General  [§  898 

fund  lias  the  same  powers  as  trustee  that  an  individual  trustee 
would  have.^* 

§  898.  Water  companies.^^.  A  ' '  water  company  may  law- 
fully carry  on  at  the  same  time  two  or  more  separate  and  dis- 
tinct systems  of  public  service  in  different  places,  or  for  differ- 
ent uses  in  the  same  territory. ' '  ^^ 

11  Kerens    v.    St.    Louis    Union  Cuyahoga      Eiver     Power     Co.     v- 

trust   Co.,  —   Mo.   — ,   223   S.   W.  Northern   Ohio    Traction    &   Ligh', 

645.  Co.,  252  U.  S.  388,  64  L.  Ed.  626. 

16  Water  companies,  powers  and  16  Eiverside  Land  Co.  v.  Jar- 
rights    as    to     water    power,    see  vis,   174   Cal.   316,   163   Pac.   54. 
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CHAPTER  22 

CONTEACTS   IN    GENERAL 

§  900.  General  rule. 

§  901.  Contracts   foreign   to   objects   for   ■which   corporation   created — Gen- 
eral rule. 
S  902.  —  Contracts  beneficial  to  corporation. 

§  905.  Illegal  contracts — Contracts  prohibited  by  charter  or  statute, 
§  906.  —  Contracts  against  public  policy. 
§  908.  Contracts  as  binding  on  other  corporations. 
§  911.  Assumption  of  pre-existing  debts. 
§  914.  Contracts  by  quasi  public  corporations. 
§  915.  Employment  of  agents,  attorney's  and  servants. 
§  916.  Implied  contracts. 

§  918.  Limitation  of  indebtedness — Increase  in  indebtedness. 
§  920.  —  Mere  change  in  form  of  indebtedness. 
§  921.  Construction  of  contracts. 
§  922.  Presumptions  and  evidence. 

§  900.  General  rule.  A  corporation  may  enter  into  a  con- 
tract of  bailment,^  and  a  bank  has  power  to  contract  for  the 
sawing  of  lumber  taken  for  a  debt.*  Of  course  a  corporation 
lias  power  to  agree  to  repay  money  delivered  to  it  by  another 
and  claimed  by  third  persons,  in  case  it  should  be  determined 
that  such  third  persons  are  in  law  entitled  thereto.* 

Power  to  contract,  as  granted  by  statute  in  Canada,  is  not 
taken  away  by  statements  in  the  charter  defining  the  objects  of 
incorporation  nor  even  by  express  restrictions  in  the  charter.* 

§  901.  Contracts  foreign  to  objects  for  which  corporation 
created — General  rule.  A  contract  is  invalid,  ordinarily,  where 
relating  to  a  business  other  than  the  one  for  which  the  com- 
pany was  incorporated.^ 

1  Arthur  Wagner  Co.  v.  Gal-  3  Eddleman  v.  Wafford,  —  Tex. 
liiher  &  Speck,   204  111.  App.   206.  Civ.  App.  — ,  217  S.  W.  221. 

2  Paterson  &  Edey  Lumber  Co.  1  Edwards  v.  Blackmore,  i2 
V.  Bank  of  Mobile,  —  Ala.  — ,  84  Dom.    L.    Eep.    (Can.)    280. 

Ho.  721.  SOrpheuni      Theatre     &     Realty 
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Ch.  22]  Contracts  in  General  [§  908 

§  902.  —  Contracts  beneficial  to  corporation.  A  railroad 
company,  owning  the  controlling  interest  in  another  railroad 
company,  has  authority  to  agree  to  buy  the  notes  of  the  sub- 
sidiary for  a  period  of  years  in  such  amounts  as  may  be  neces- 
sary to  pay  interest  on  the  bonds  of  the  subsidiary;  and  the 
contract,  made  with  the  trustee  for  the  bondholders,  is  not  dis- 
charged by  the  subsequent  insolvency  of  the  subsidiary .^ 

§  905.  Illegal  contracts — Contracts  prohibited  by  charter  or 
statute.  Any  contract  by  a  public  service  corporation  to  fur- 
nish service  is  invalid  where  in  violation  of  the  Public  Utilities 
Act.''  A  contract  by  which  a  power  company  agreed  to  perpet- 
ually furnish  specified  power  to  a  manufacturing  company,  i]T 
consideration  of  a  transfer  of  power  created  by  the  dam  of  the 
latter,  is  not  invalid  as  a  contract  to  furnish  power  at  a  less 
rate  than  the  schedule  of  charges  approved  by  the  Public  Utili- 
ties Act.^ 

§  906.  —  Contracts  against  public  policy.  Contracts  with  a 
public  service  company  tending  to  stifle  competition  are  void.' 
A  contract  by  which  a  manufacturing  company  transferred  to 
a  power  company  power  created  by  its  dam  under  an  agree- 
ment by  the  latter  to  perpetually  furnish  the  former  certain 
specified  power,  is  not  invalid  as  against  public  policy.'" 

§  908.  Contracts  as  binding  on  other  corporations.'^  A  dom- 
inating corporation  is  liable  for  the  debts  of  its  dummy,  where 
the  one  corporation  controls  the  other,  as  where  one  corpora- 
tion was  organized  to  be  financed  by  another.'*  However,  cor- 
porations, like  individual  stockholders,  are  distinct  entities  and 
one  cannot  be  treated  as  the  "alter  ego"  or  agent  of  the  other 

Co.  V.  Seavey  &  F.  Brokerage  Co.,  9  Coombs  v.  Burk,  —  Cal.  App. 

197  Mo.  App.  661,  199  S.  W.  257.  — ,  180  Pac.  59. 

6  Equitable  Trust  Co.  v.  Den-  10  Schiller  Piano  Co.  v.  Illinois 
ver  &  E.  G.  E.  Co.,  250  Fed.  327.  Northern  Utilities  Co.,  288.111.  580, 

7  Schiller    Piano    Co.    v.    Illinois  123   N.  E.   631. 

Northern     Utilities     Co.,    288     111.  H  See  also  §  22  et  seq.,  supra. 

580,  123  N.  B.  631.  12  Dillard   &   Coffin   Co.   v.   Eidi- 

8  Schiller  Piano  Co.  v.  Illinois  mond  Cotton  Oil  Co.,  140  Tenii. 
Northern  Utilities  Co.,  288  III.  580,  290,  204  S.  W.  758. 

123    N.    E.    631. 
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when  openly  contracting  for  itself  and  in  its  own  corporate 
name.^'  Two  or  more  corporations  who  cause  to  be  organized 
in  another  state  a  new  corporation  which  makes  a  contract  to 
construct  a  railroad,  are  not  liable  on  the  contract  although  the 
former  control  the  stock  and  the  principal  officers  of  the  con- 
tracting corporation,  and  "the  identity  of  stockholders  and 
the  control  of  the  contract  corporation  does  not  operate  to 
merge  the  corporations  into  one  or  make  either  the  agent  of 
the  other. ' '  ^*  Where  a  corporation  is  a  large  creditor  of  an- 
other company,  the  fact  that  it  takes  an  active  part  in  the  man^ 
agement  of  the  latter  to  protect  its  debt  does  not  make  it  liable 
for  the  debts  of  the  debtor  company. i*  The  fact  that  a  coal 
company  was  organized  and  at  all  times  managed  and  controlled 
by  a  railroad  company  as  an  adjunct  to  or  agency  of  the  rail- 
road company  for  the  operation  of  the  coal  property  operated 
by  it  does  not  make  the  railroad  company  liable  on  the  bonds 
of  the  coal  company.^^  Operation  by  one  company  of  a  busi- 
ness formerly  belonging  to  another  company  does  not  render 
the  company  in  possession  liable  for  damages  growing  out  of  a 
breach  of  contract  entered  into  by  the  other  company.^'' 

The  state  is  not  liable  for  services  rendered  to  a  state  hospital 
although  the  hospital  is  not  self-sustaining  and  the  state  actually 
supports  it  and  eventually  lias  to  pay  its  debts. ^* 

§  911.  Assumption  of  pre-existing  debts.  A  corporation 
which  pi;rchases  property  may  assume  debts  connected  with 
the  property.^' 

§  914.  Contracts  by  quasi  public  corporations.^"  A  public 
service  company,  such  as  a  railroad  company,  cannot  contract 

IS  Maisch  V.  Southern  New  Eng-  Express    Co.,    179    N.    C.    556,    103 

laud    E.     Corporation,    230     Mass.  S.   E.   129. 

483,   120   N.   E.   120,   and  see   §  45,  18  Watkins  Boating  Co.  v.  State, 

supra.  106    N.    Y.    Misc.    693,    175    N.   Y. 

14  Marscli  v.  Southern  New  Eng-  Supp.   310. 

land  E.  Corporation,  230  Mass.  483,  19  Western    Nat.    Bank   v.    Witt- 

120  N.  E.  120.  man,  31  Cal.  App.  615,  161  Pac.  137. 

15  Chicago  Mill  &  Lumber  Co.  20  Extent  of  power  of  irrigation 
V.   Boatmen's   Bank,   234   Fed.   41.  company   to   contract   as   to   water 

16  New  York  Trust  Co.  v.  Car-  supply,  see  Northern  Irrigation 
pcntcr,    250   Fed.    668.  Co.  v.  Watkins,  —  Tex.  Civ.  App. 

ITMcAlister     v.     American     Ey.       — ,   183   S.   W.  431. 
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to  relieve  itself  from  the  diligent  performance  of  those  duties 
to  the  public  which  the  law  imposes  on  it.^^  On  the  other  hand, 
a  railroad  company,  when  not  contracting  in  its  character  of 
common  carrier,  has  the  same  right  to  contract  as  other  corpora- 
tions.*^ 

§  915.  Employment    of   agents,    attorneys    and    servants  .^^ 

Under  a  statute  giving  corpoi-ations  the  power  to  remove  serv- 
ants "at  will,"  corporations  have  no  power  to  make  a  contract 
for  permanent  employment.^*  Where  a  contract  for  serv- 
ices of  an  attorney  for  a  fixed  term  provided  for  its  termination 
if  the  services  should  not  be  satisfactory  to  the  board  of  direc- 
tors but  that  the  board  should  not  so  vote  until  after  a  hearing 
at  a  meeting  "upon  the  cause  or  reason  of  such  termination," 
the  contract  could  not  be  terminated  without  substantial  cause."' 

§  916.  Implied  contracts.  Corporations,  like  individuals,  may 
be  held  upon  an  implied  promise."*  For  instance,  a  corpora- 
tion is  liable  on  implied  contract  for  services  accepted  by  the 
corporation."'"  So  a  corporation  is  liable,  on  an  implied  contract, 
for  the  value  of  goods  converted  by  a  branch  manager  and 
which  he  could  have  purchased,  where  used  in  the  business."* 

§  918.  Limitation  of  indebtedness — Increase  in  indebted- 
ness."' A  guaranty  by  one  company  of  the  bonds  of  another 
is  not  an  increase  of  "bonded  indebtedness"  as  used  in  the 
constitution  and  statutes.'" 

21  Hearn  v.  Central  of  Georgia  25  Gilman  v.  Lamson  Co.,  234 
E.  Co.,  22  Ga.  App.  1,  95  S.  E.  368.  Fed.   507. 

22  Hicks  V.  Gulf,  C.  &  S.  F.  Ry.  26  Cochrane  v.  Interstate  Pack- 
Co.,  —  Tex.  Civ.  App.  — ,  212  S.  ing  Co.,  139  Minn.  452,  167  N.  W. 
W.   840.  111. 

23  See   also   §  1767,   infra.  27  Hopkins   v.   Paradise   Heights 
A    corporate    contract    allowing      Fruit    Growers'    Ass'n,    —    MoTit. 

brokers  commissions   of   $1,800,000  — ,   193  Pac.   389. 

for  selling  property  for  $5,800,000  28  Wentworth  v.  Winton  Co.,  -9' 

is  so  unconscionable  as  to  be  un-  Ore.   541,   188  Pac.   204. 

enforceable.    Bassick  v.  Aetna  Ex-  29  See  also  §  979,  infra. 

plosives   Co.,   246  Fed.   974,  993.  30  Bank  of  Newman  v.  Monterey 

24  Williams  v.  Great  Northern  County  Gas  &  Electric  Co.,  —  Cnl. 
E.   Co.,    108   Wash.   344,   184   Pac.  App.  — ,  191  Pac.  970. 

340. 

162 

X  Priv.  Corp.— 11 


920] 


Private  Coepoeations 


[Ch. 


09 


§  920.  —  Mere  change  in  form  of  indebtedness.  Debt  limit 
provisions  apply  only  to  new  debts  and  not,  it  seems,  to  renewals 
of  old  debts.^i  Where  a  corporation  had  authority  to  purchase 
bonds,  its  own  bonds  issued  to  take  up  the  notes  given  for  the 
bonds  previously  purchased  do  not  constitute  an  increase  of 
indebtedness.^* 

§  921.  Constniction  of  contracts.  In  construing  a  resolution 
of  a  board  of  directors,  the  intent  must  be  gathered  from  the 
reading  of  the  resolution  interpreted  in  the  light  of  the  circum- 
stances and  reasons  existing  for  it  at  the  time.'^ 

§922.  Presumptions  and  evidence.  It  is  presumed  that  r 
contract  is  within  the  powers  of  the  corporation  where  nothing 
appears  to  the  contrary.'* 


31  Parsons   v.   Einard   Grain   Co., 
—  Iowa  — ,  173   N.  W.   276. 

32  Wrightsvillc   Hardware   Co.   v. 
McElroy,  2.o4  Pa.  422,  98  Atl.  1052. 

33  Copper     King     Min.      Co.      v. 
Hanson,  —  Utah  — ,  176  Pac.  623, 


citing  Fletcher  Cyc.  Corp.  §  921. 
34  Alabama  City,  G.  &  A.  E. 
Co.  V.  Kyle,  202  Ala.  552,  81  So. 
•^4;  Chesapeake  Beach  Ey.  Co.  v. 
Hupp  Automatic  Mail  Exchange 
Co.,  48  App.  Cas.   (D.  C.)   123. 
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CHAPTER  23 
Powers  as  to  Suretyship  and  Guaranty 


S  923.  Nature  and  extent. 


I.    EXPRESS    POWER 


II.    IMPLIED   POWER 


§  924.  General  rule. 

§  925.  Applicability  of  rule  to  particular  corporations. 

§  926.  Where  in  furtherance  of  business — General  rule. 

§  927.  —  As  part  of  business. 

§  928.  —  For   purpose   of   transfer    of   corporate   property. 

S  929.  —  To  protect  indebtedness  or  pay   debt. 

§  930.  —  To  increase  business. 

I.    EXPRESS   POWER 

§  923.  Nature  and  extent.^  Power  of  certain  corporations 
to  become  sureties  on  bonds  is  often  expressly  conferred  by  stat- 
ute.* Express  power  to  act  as  surety  on  bail  bonds  includes 
power  to  agree  to  indemnify  a  surety  on  a  bail  bond,  since  the 
character  of  instrument  which  it  employs  to  bind  itself  is  im- 
material.^ 

In  Texas  it  is  held  that  a  surety  company  is  governed  by  the 
same  rules  as  to  liability  as  determines  the  liability  of  uncom- 
pensated sureties.*  In  some  other  states,  surety  corporations 
are  not  entitled  to  the  favor  shown  sureties  generally ;  and  their 
contracts  will  be  construed  most  favorably  to  the  obligee  there- 

1  Powers  of  surety  company,  see  1  ii,  holding  also  that  express 
Denecke  v.  West,  184  Iowa  600,  power  to  guarantee  contracts  or 
169  N.  W.  97.  undertakings     of    others    included 

2  Wells    V.    Fidelity    &     Deposit  such  power. 

Co.,  146  Ln.   169,  83   So.  448.  4  Ho.is     &     Skinner     Eii^iueerinp; 

3  Texas  Fidelity  &  Bonding  Co.  Co.  v.  Turner,  —  Tex.  — ,  216  S. 
V.  General  Bonding  &  Casualty  W.  621,  aff'g  —  Tex.  Civ.  App. 
Tns.    Co.,    —    Tex.    — ,    216    S.    W.  — .   207   S.   W.    171. 
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in.*  In  Pennsylvania  it  is  held  that  a  surety  company  has  not 
the  same  defenses  as  an  individual  surety,  and  is  not  discharged 
by  a  mere  change  in  the  contract  as  in  case  of  an  ordinary 
suretyship.* 

II.    IMPLIED   POWER 

§  924.  Greneral  rule.  The  general  rule  is  that  a  corporation 
has  no  implied  power  to  guarantee  a  debt  or  contract  for  the 
sole  benefit  of  another.'" 

§  925.  Applicability  of  rule  to  particular  corporations.  Thus, 
a  construction  company  has  no  authority  to  contract  to  indem- 
nify a  surety  company  against  loss  as  a  surety  on  a  bond,  where 
not  incidental  to  the  conduct  of  its  business.*  So  a  company 
created  to  conduct  a  mercantile  business  has  no  authority  to 
pledge  its  assets  to  pay  debts  other  than  its  own,  by  an  agree- 
ment to  pool  its  earnings  with  certain  insolvent  corporations.' 
It  is  said  that  "a  transportation  corporation  cannot  contract  as 
an  insurance  company  because  the  statute  expressly  authorizes 
insurance  corporations."  This  was  said  in  connection  with  a 
claim  of  an  employee  against  a  railroad  company  for  indemnity 
for  amount  spent  for  medical  treatment  and  hospital  charges.^" 

A  bank  cannot  guarantee  individual  contracts  of  its  cashier,^' 
nor  the  debt  of  a  drug  company  for  rent,^^  nor  the  note  of  an- 
other except  where  necessary  to   dispose   of   its    own   paper. ^^ 

6  Board    of    Com  'rs    of    Ohio    v.  8  United  States  Fidelity  &  Guar- 

Clemens,  —  W.  Va.  — ,  100  S.  E.  anty    Co.    v.    Cascade    Const.    Co. 

680.  106  Wash.  478,  180  Pac.  463. 

6  Philadelphia  v.  Eay,  —  Pa.  — ,  9  Kaplan  Dry  Goads  Co.  v.  San 
109   Atl.    689.  ger   Bros.,   —   Tex.    Civ.   App.   — 

7  Miller     v.     Northern     Brewery  214  S.  W.  485. 

Co.,  242  Fed.  164;  First  Nat.  Bank  10  Gulf ,    C.    &   S.   F.   Ey.    Co.   v 

V.   Towner,   239  Fed.  433;   Ingram  Goodman,   —    Tex.    Civ.    App. 

V.   Texas  Christian  University,  —  189  S..  W.  326. 
Tex.  Civ.  App.  — ,  196  S.  W.  608.  U  Brown  v.  Bank  of  Covington 

A  pledge  of  the  credit  of  a  cor-  —  Ga.  App.  — ,  101  S.  E.  196. 
poration   to  promote    the   business  12  Tracy    Loan    &    Trust    Co.    v 

of    another    company,    where    not  Merchants  Bank,  50  Utah  196,  167 

beneiicial,  is  beyond  the  power  of  Pac.  353. 

a  corporation.     Stone-Ordean-Wells  13  International  Harvester  Co.  v 

Co.  V.   New  England  Pie  Co.,   201  State  Bank,  38  N.  D.  6:!2,  166  N 

Mich.   407,   167  N.  W.   943.  W.   507. 
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Banks,  either  national  or  state,  have  no  power  to  assume  the 
liabilities  of  an  insolvent  state  bank  in  the  city.^*  A  national 
bank  has  no  power  to  guarantee  the  payment  or  performance 
of  the  obligations  of  others  for  their  benefit.^'' 

§  926.  Where  in  furtherance  of  business — General  rule.    In 

some  cases,  "one  corporation  may  lawfully  give  security  for 
the  debt  of  another."'^  Thus,  a  bank  may,  under  certain  cir- 
cumstances, enter  into  a  contract  of  guaranty.^''  For  instance, 
a  bank  which  leases  offices  to  a  city  has  power  to  agree  to  in- 
demnify the  city  against  liability  to  another  for  rental  of  other 
offices  by  holding  over.^*  A  corporation  may  guarantee  pay- 
ment of  a  note  where  it  receives  a  direct  benefit  therefrom.^* 
A  brick  company  has  power  to  agree  to  indemnify  a  railroad 
from  liability  for  negligence  in  the  construction  or  operation 
of  a  spur  track  running  to  the  brick  plant.*" 

The  "Liability  of  national  bank  on  guaranty -of  loan  to  third 
person  from  whiph  it  derives  benefit"  is  the  subject  of  a  late 
note  in  the  American  Law  Reports.*^ 

§  927.  —  As  part  of  business.  A  corporation  may  guarantee 
debts  of  another  for  which  it  is  primarily  liable.**  Thus,  a 
national  bank  may  guarantee  payment  of  a  loan  to  a  third  per- 
son where  the  loan  in  fact  went  to  the  corporation.**    So  a  bank 

14 Board  of  Com'rs  v.  Citizens'  ment    Co.    v.    Frey,    —    Tex.    Civ. 

Trust    &    Savings    Bank,    —    Ind.  App.  — ,  200  S.  "W.  1143. 

App.  — ,  123  N.  E.  130.  20  Houston  &  T.  C.  R.  Co.  v.  Dia- 
ls Rice   &   Hutchins  Atlanta  Co.  mond  Press  Brick  Co.,  —  Tex.  — , 

v.   Commercial  Nat.   Bank  of  Ma-  222  S.  W.  204,  rev'g  —  Tex.  Civ. 

con,  18  Ga.  App.  151,  88  S.  E.  999;  App.  — ,  188  S.  W.  32. 

First  Nat.  Bank  v.  Crespi  &  Co.,  Zl  6    A.    L.    R.    172,    annotating 

—  Tex.   Civ.  App.  — ,   217   S.  "W.  Ellis   v.    Citizens'   Nat.    Bank,   25 

705;  Farmers'  &  Merchants'  Bank  N.  M.  319,  6  A.  L.  R.  166,  183  Pac. 

of    Reedsville    v.    Kingwood    Nat.  34. 

Bank,   —   W.    Va.   — ,    101    S.    E.  22  C.  F.  Harms  Co.  v.  Leonhard 

734.  Michel    Brewing    Co.,    228    N.    T. 

ISGigoux    V.    Moore,    105    Kan.  263,  126  N.  E.   705,  rev'g  183  N. 

361,  184  Pac.   637.  Y.  App.  Div.  886,  169  N.  Y.  Supp. 

iTEckhart    v.    Heier,    38    S.    D.  1088. 

524,  162   N.   "W.   150.  23 Ellis   v.   Citizens'   Nat.   Bank, 

laVoelcker    v.    Schnell,    166    N.  25  N.  M.  319,  6  A.  L.  R.  166,  183 

V.   Supp.  420.  Pac.   34. 
l9Parlin    &    Orendorff    Improve- 
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has  power  to  guarantee  payment  of  an  account  by  a  customer 
where  incidental  to  a  loan  by  the  bank  to  such  customer.^*  A 
national  bank  has  power  to  guarantee  checks  drawn  thereon 
by  one  person  payable  to  another  in  connection  with  a  trans- 
action in  the  course  of  its  business,  where  it  had  possession  of 
property  of  the  drawer  of  the  check,  where  in  effect  an  agree- 
ment to  pay  one  out  of  the  proceeds  of  his  own  property  .^^  A 
corporation  chartered  to  engage  in  the  wholesale  and  retail  im- 
plement, vehicle  and  merchandise  business  has  power  to  act  as 
sales  agent  of  implements  and  guarantee  the  payment  of  notes 
given  by  a  purchaser  thereof.*®  A  university  has  power  to  con- 
tract for  the  rent  of  a  building  for  a  medical  college  which  was 
a  correlated  school,  since  the  building  up  of  one  department 
tends  to  promote  the  welfare  and  groi^'th  of  the  university  as  a 
whole.^''  "Where  guaranties  of  debts  of  licensees  by  a  corpora- 
tion were  to  prevent  business  coming  to  a  standstill,  they  are 
authorized.** 

A  new  phase  of  the  question  is  presented  by  a  holding  that  a 
corporation  has  implied  power  to  guarantee  payment  by  a  sales- 
man of  the  company  for  furniture  he  proposed  to  buy,  to  pre- 
vent the  salesman  quitting,  his  job,  where  the  salesman  was  a 
valuable  man  and  had  several  prospects  which  might  net  him 
large  commissions.** 

§  928.  —  For  purpose  of  transfer  of  corporate  property,^" 

Power  of  a  land  company  to  sell  land  includes  power  to  execute 
an  indemnity  covenant  in  connection  with  such  a  sale.^^  In 
selling  undisposed  of  stock  in  the  treasury,  a  corporation  has 
power  to  guarantee  to  furnish  a  buyer  within  a  specified  time 
at  a  profit  to  the  original  purchaser.'* 

21J.  L.  ilott  Iron  Works  v.  Pavement  Co.,  227  Mass.  206,  116 
Kaiser  Co.,  —  S.  C.  — ,  103  S.  E.       N.   E.   266. 


Z9M.  Burg  &  Sons  v.  Twin  City 


783. 

25  Armstrong  v.  First  Nat.  Bank,  Four  Wheel  Drive   Co.,   140   Minn. 

—  Mo.  App.  — ,  195  S.  W.  562.  101,  167  N.  W.  300. 

88  Advance      Eumely      Thresher  30  See   also    §  604,   supra. 

Co.    v.   Evans   Metcalf   Implement  On    sale    of    bonds,    see    §  1029, 

Co.,  103  Kan.  532,  175  Pac.  392.  infra. 

27  Ingram  y.  Texas  Christian  31  Xational  Land  &  Loan  Co.  \-. 
Tniversity,  —  Tex.  Civ.  App.  — ,  Rnt  Portage  Lumber  Co.,  36  Pom. 
196  S.  W.  608.  L.   Rep.    (Can.)    97. 

28  Eflivarfls        v.        International  32Lpnimon      v.      En.st     Palestine 
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§929.  — To  protect  indebtedness  or  pay  debt.  Where  a 
customer  of  a  corporation  was  in  its  debt  to  a  considerable 
amount,  which  debt  would  be  a  total  loss  if  aid  was  not  ex- 
tended him,  the  corporation  has  power  to  guarantee  payment 
by  the  customer  for  goods  purchased  from  another  company.^^ 
A  national  bank,  as  an  unsecured  creditor  of  one  practically 
without  assets  except  an  uncompleted  government  contract,  has 
power  to  join  in  a  bond  of  indemnity  to  enable  trustees  in  bank- 
ruptcy of  the  debtor  to  complete  the  contract.^* 

§  930.  —  To  increase  business.  A  corporation  may  make  a 
contract  of  guaranty  in  aid  of  a  customer  unless  clearly  beyond 
its  powers  as  a  matter  of  law.*^  A  corporation  may  guarantee 
payment  of  rent  by  another  where  it  directly  enhances  its  busi- 
ness.^^  For  instance,  a  brewing  company  may  guarantee  the 
payment  of  rent  by  a  customer.^''  So  a  corporation  in  the  busi- 
ness of  selling  theatrical  costumes  has  power  to  guarantee  a 
contract  by  a  moving  picture  company  for  lumber  needed  to 
produce  a  film,  where  the  guarantor  had  a  pending  contract 
to  furnish  the  costumes  for  Siuch  film.^*  In  Texas,  however,  a 
lumber  company  has  no  power  to  sign  a  contractor's  bond,  with 
the  idea  of  making  him  a  customer.^^ 


Rubber   Co.,   260   Pa.   28,   103   Atl. 
olO,    and    see    §  60-1,    supra. 

33  Armour  &  Co.  v.  K.  Eoscnbcrg 
&  Sons  Co.,  36  Cal.  App.  773,  173 
Pae.    404. 

34  Second  Nat.  Bank  of  Park- 
ersburg  v.  IJnited  States  Pidelity 
&    Guaranty    Co.,   266   Fed.    489. 

35  Woods  Lumber  Co.  v.  Moore, 
—  Cal.  — ,  191  Pae.  905,  reviewing 
at  some  length  the  general  ques- 
tion. 

36  Weiss  V.  Fred  Bender  Store 
Fixture  Co.,  207  111.  App.  72. 

37  Miller  v.  Northern  Brewery 
Co.,  242  Fed.  164,  where  lessee 
agreed  that  failure  to  handle  the 
beer  of  the  guaranteeing  company 
should    operate    as    an    immediate 


assignment  and  transfer  of  the 
lease  to  it;  James  Eva  Estate  v. 
Mecca  Co.,  — ■  Cal.  App.  — ,  181 
Pae.  413;  Ilalloran  v.  Jacob 
Schmidt  Brewing  Co.,  137  Minn. 
141,  L.  R.  A.  1917  E  777,  162  N. 
W.  1082;  Depot  Realty  Syndi- 
cate V.  Enterprise  Brewing  Co., 
87  Ore.  560,  L.  R.  A.  1918  C  1001 
with  note,  170  Pae.  294,  at  least 
where  customer  agrees  to -handle 
the  products  of  such  brewer  ex- 
clusively. 

38  Woods  Lumber  Co.  v.  Moore, 
—  Cal.  — ,   191  Pae.   905. 

39  W.  C.  Bowman  Lumber  Co. 
V.  Pierson,  —  Tex.  — ,  221  S.  W. 
930. 
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CHAPTER  24 
Power  to  Act  in  a  Representative  or  Fiduciary  Capacity 

§  932.  Power  to  act  as  agent  or  attorney  in  fact. 

§  933.  Power  to  act  as  trustee. 

§  937.  Power  to  act  as  executor  or  administrator. 

§  932.  Power  to  act  as  agent  or  attorney  in  fact.  A  corpora- 
tion may  act  as  the  agent  of  another  corporation  unless  pro- 
hibited by  its  charter.^  A  trust  company  authorized  to  act  as 
agent  may  buy  corporate  stock  for  a  client  although  it  has  no 
power  to  purchase  it  for  itself.*  A  corporation  may  be  the 
agent  of  another  corporation  for  the  purpose  of  service  of 
process.' 

§  933.  Power  to  act  as  trustee.*  A  charitable  bequest  may 
be  made  to  a  corporation  in  trust." 

National  banks  may  act  as  trustees,  etc.,  where  no  state  law 
is  contravened.^  The  provision  of  the  act  establishing  the  Fed- 
eral Reserve  Board  authorizing  it  to  grant  permits  to  national 
banks  to  act  as  trustee,  executor,  etc.,  is  a  valid  exercise  of  the 
power  of  Congress.' 

§937.  Power  to  act  as  executor  or  administrator.*  Except 
as  authorized  by  statute,  a  corporation  cannot  act  as  executor 

1  Alley  V.  Bessemer  Gas  Engine  6  Attorney  General  ex  rel. 
Co.,  262  Fed.   94.  Unicoi     Trust    Co.    v.    First    Nat. 

2  Commercial  Bank  &  Trust  Co.  Bank  of  Bay  City,  192  Mich.  640, 
V.    Beach,    —    Colo.    — ,    180    Pac.  159  N.  W.  335. 

982,   and   see    §  1122,   infra.  7  First  Nat.  Bank  of  Bay  City  v. 

3  Calhoun  Mills  v.  Black  Dia-  Fellows  ex  rel.  Union  Trust  Co., 
mond  Collieries,  112  S.  C.  332,  99  244  U.  S.  416,  61  L.  Ed.  1233,  L. 
S.  E.  821,  and  see  §2991  et  seq.,  E.  A.  1918  C  283,  rev'g  Attorney 
infra.  General  ex  rel.  Union  Trust  Co.  v. 

4  Power  of  legislature  to  author-  First  Nat.  Bank  of  Bay  City,  192 
ize,  see   §  168,  supra.  Mich.   640,   159   N.   W.   335. 

6  Eoberts    v.    Corson,    —    N.    H.  8  See  also   §  168,  supra. 

— ,  107  Atl.  625. 
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or  administrator,'  although  in  most  states  a  corporation  may 
now  serve  as  an  executor  or  administrator.^"  However,  charter 
authority  of  a  bank  to  "accept  and  hold  all  such  trusts"  as 
may  be  committed  to  it  does  not  empower  it  to  act  as  exeeutor.^^ 
So  the  word  "person"  as  used  in  statutes  relating  to  appoint- 
ment as  executor,  etc.,  is  often  deemed  confined  to  individuals 
and  not  to  extend  to  corporations.^^  State  law  must  yield  to 
the  federal  law  authorizing  national  banks  to  act  as  adminis- 
trator.i' 

9  Attorney  General  ex  rel.  H  German-American  Bank  v. 
Union  Trust  Co.  v.  First  Nat.  Bank  Kopp,  132  Md.  422,  103  Atl.  1009. 
of  Bay  City,  192  Mich.  640,  159  N.  12  Attorn  3y  General  ex  rel. 
"W.  335.  TJniom  Trust  Co.  v.  First  Nat.  Bank 

10  Equitable  Trust  Co.  v.  Plume,  of   Bay   City,   192    Mich.    640,    159 
92  Conn.  649,  103  Atl.  940;  In  re  N.  W.  335,  and  see  §  54,  supra. 
Rath's    Estate,    107    N.    Y.    Misc.  13  In  re  Stanchfield's  Estate,  — 
598,    176    N.    Y.    Supp.    887;    Sim-  Wis.  — ,  178  N.  W.  310. 

mons    V.    Campbell,    —    Tex.    Civ. 
App.  — ,  213  S,  W.  338. 


169 


CHAPTER  25 
Power  to  Borrow  and  Loan 

I.   POWEE    TO    BOKKOW 

§  940.  As  dependent  on  purpose  for  which  borrowed. 

§  941.  As  dependent  on  nature  and  kind  of  corporation. 

S  943.  Extent  of  power  to  borrow. 

§  945.  Defenses  to  actions  to  recover  back. 

II.    POWER   TO   LOAN 

S  946.  Implied  power- — In  general. 

§  947.  —  To  further  corporate  interests. 

§  949.  Constitutional,  charter  or  statutory  prohibition  or  restriction. 

I.    POWER  TO   BORROW 

§  940,  As  dependent  on  purpose  for  which  borrowed.     An 

insurance  company  has  power  to  borrow  money  to  be  spent  to 
acquire  new  business. ^  A  national  bank  has  no  power  to  borrow 
money,  or  to  guarantee  the  payment  of  money  borrowed  by 
trustees,  for  use  in  the  purchase  of  its  stock  to  be  parceled  out 
among  employees  as  a  benefit  fund.^ 

§  941.  As  dependent  on  nature   and  kind  of  corporation. 

A  railroad  may  borrow  money  for  lawful  purposes,'  as  may  an 
insurance  company.* 

§  943.  Extent  of  power  to  borrow.  Power  to  borrow  money 
and  incur  debts  includes  power  to  issue  so-called  "preferred 
rights"  acknowledging  indebtedness  and  agreeing  to  pay  divi- 

1  Kingston  v.  Home  Life  Ins.  Co.  3  Brown  v.  Boston  &  M.  E.  K., 
of    America,   —    Del.    Ch.    — ,    101       233  Mass.  428,  124  N.  E.  322. 

Atl.  898.  4Eoyal  Bank  v.  B.  C.  Accident, 

2  Commonwealth      Trust      Co.     v.       .'.r,   Doni,   L.   Rep.    (Can.)    6."i0, 
First-Second    Nat.    Bniik,    2(i0    Ta. 

2'2^.  103   Atl.   :ins. 
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dends  and  interest,  although  neither  capital  stock  nor  an  incum- 
brance on  the  property.^ 

§945.  Defenses  to  actions  to  recover  back.  A  corporation 
cannot  escape  payment  of  a  loan  to  it  because  the  money  did 
not  pass  through  the  hands  of  the  treasurer  nor  because  of  the 
absence  of  any  reference  thereto  in  the  corporate  minutes.^ 

II.    POWER    TO    LOAN 

§  946.  Implied  power — In  general.''  A  contract  whereby  a 
company  advances  a  fixed  per  cent  of  the  face  value  of  accounts 
of  another  company,  to  the  latter,  and  on  collection  returns  the 
balance  less  expenses  and  an  agreed  charge,  is  a  loaning  contract 
and  not  within  the  power  of  a  mercantile  company  incorporated 
under  the  general  incorporation  act  of  Illinois.^  A  loan  by  a 
bank  is  not  beyond  its  power  merely  because  its  incidental  effect 
is  to  "float  and  keep  alive"  another  bank.^ 

§  947.  —  To  further  corporate  interests.  Loans  by  a  cor- 
poration to  a  licensee,  as  incidental  to  and  in  furtherance  of 
the  corporate  business,  are  within  the  power  of  a  corporation. i" 
A  brewing  company  may  loan  money  to  a  saloon  keeper  to  carry 
on  business,  so  as  to  be  able  to  sell  beer  to  him.^^  A  corporation 
owning  a  patent  right  and  holding  a  portion  of  the  capital  stock 
of  another  company  issued  to  it  in  consideration  of  the  right 
to  use  such  patent,  has  a  right  to  sell  such  stock  and  turn  over 
the  proceeds  to  the  operating  company  to  relieve  it  of  financial 
embarrassment,  with  the  understanding  that  such  proceeds  were 
to  be  accounted  for  on  a  basis  thereafter  to  be  determined. ^^ 

§  949.  Constitutional,  charter  or  statutory  prohibition  or 
restriction.     A  corporation  created  under  the  General  Incor- 

SBiel  V.  Union  Fuel  &  Ice   Co.,  9  Murphy    v.    Hanna,    37    N.    D, 

'—  Wash.  — ,  177  Pac.  813.  156,  L.  E.  A.   1918  B  135,  164  N. 

6  Seoutoii   V.   Stony   Brook   Lum-       W.   33. 

ber   Co.,   261  Pa.   241,   7   A.   L.   E.  10  Edwards       v.       International 

1433,  104  Atl.   548.  Pavement  Co.,  227   Mass.  206,   116 

7  Power    to    loan    on    particular      N.  E.  266. 

securities,   see   §§848-853,   supra.  11  United  Breweries  Co.  v.  Price, 

8  National    Trust    &    Credit    Co.       197  111.  App.   2SS. 

V.  F.  H.  Oreutt  &  Son  Co.,  259  Fed.  12  Howard  v.  Tatum,  81  W.  Va. 

830.  56,  94  S.  E.   965. 
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poration  Act  of  Illinois  cannot  engage  in  the  business  of  bank- 
ing or  lending  money.^'  A  statutory  provision  forbidding  loans 
by  corporations  to  stockholders  or  officers  is  violated  by  giving 
a  stockholder  a  note  of  the  corporation  for  shares  of  its  stock 
sold  to  a  third  person.^*  A  corporation's  debt  to  a  bank  ex- 
ceeded the  amount  permitted  by  the  banking  laws.  The  presi- 
dent of  the  debtor  formed  another  company  with  dummy  direci 
tors  and  executed  a  note  to  cover  the  excess  indebtedness.  It 
was  held  that  the  note  was  beyond  the  power  of  the  company, 
the  bank  having  knowledge  of  the  scheme.^' 

13  American  Credit  &  Trust  Co.  IS  Taylor  Feed  Pen  Co.  v.  Tay- 
V.  New  Era  Chandelier  Co.,  208  lor  Nat.  Bank,  —  Tex.  — ,  215  S. 
111.   App.  181.                                           W.  850. 

14  In  re  Stueky  Trucking  &  Big- 
ging  Co.,  243  Fed.  287. 
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CHAPTER  26 

Powers  as  to  Negotiable  Instruments 

§  951.  General  rule  as  to  implied  power  to  execute — Eule  in  United  States. 

§  952.  —  Eule  applied  to  particular  corporations. 

§  955.  Indorsement  or  other  mode  of  transfer. 

§  956.  Consideration,  contents  and  requisites. 

§  957.  Accommodation  paper — Power   to   execute. 

§  959.  —  What  is  accommodation  paper. 

§  960.  —  Liability  of  corporation. 

S  961.  Defenses  in  actions  on  corporate  paper. 

§  951.  General  rule  as  to  implied  power  to  execute — Rule  in 
United  States.  Power  to  incur  debts  includes  power  to  execute 
negotiable  paper  therefor.^ 

§  952.  —  Rule  applied  to  particular  corporations.  An  insur- 
ance company  has  power  to  issue  negotiable  paper,*  and  a  rail- 
road company  may  give  its  notes  for  money  lawfully  borrowed.* 

§955.  Indorsement  or  other  mode  of  transfer.  The  conse- 
quences of  an  assignment  of  commercial  paper  by  a  corpora- 
tion are  no  different  than  they  would  be  in  the  case  of  a  natural 
person.*  A  corporation  is  liable  as  an  indorsee  of  a  note  where 
it  indorses  it  for  purposes  of  its  own  and  for  a  benefit  accruing 
to'  it.*  A  stockholder  or  officer  of  a  corporation  who  indorses  its 
negotiable  notes  should  be  held  as  indorser,  so  as  not  to  be  liable 
thereon  in  the  absence  of  notice  of  dishonor.® 

1  Western  Nat.  Bank  v.  Witt-  Merchants  Life  Ass'n,  213  111. 
man,   31    Cal.   App.   615,   161   Pac.      App.   549. 

137;   Webb   &   Co.  v.  Watkins,  20  3  Brown  v.  Boston  &  M.  E.  E., 

Ga.  App.  436,  93  S.  E.  108;  Amer-  233  Mass.  428,  124  N.  E.  322. 

icau  Trust  &  Savings  Bank  v.  A.  4  Central    Bank    v.    Martin,    — 

Bauer  Distilling  &  Importing  Co.,  Ind.  App.  — ,  121  N.  E.  57. 

205  111.  App.   255;   Brown  v.  Bos-  6  East   Coast   Lumber   &   Supply 

ton  &  M.  Ey.,  233  Mass.  428,  124  Co.  v.  Maxwell,  —  Fla.  — ,  80  So. 

N.  E.   322;   Galveston-Houston  In-  741. 

terurban  Land  Co.  v.  Dow,  —  Tex.  6  Tucker  v.  Mueller,  287  111.  551, 

Civ.  App.  — ,  193  S.  W.  353.  122  N.  B.  847. 

2  Wells     V.      Manufacturers      & 
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It  is  no  defense  to  a  note  in  tlie  hands  of  a  bona  fide  holder, 
under  the  Negotiable  Instruments  Law,  that  the  corporation 
payee  had  not  filed  its  charter  in  the  state  where  the  note  was 
executed  and  made  payable.'' 

§  956.  Consideration,  contents  and  requisites.'  A  corporation 
may  execute  its  note  for  the  personal  debt  of  its  sole  stock- 
holder at  least  where  there  are  no  creditors. ^  Want  of  the  cor- 
porate seal  on  a  note  is  no  defense  to  the  corporation  maker 
which  admits  it   receiyed  the   money  for   which   the   note   was 


§  957.  Accommodation  paper — Power  to  execute.  A  corpo- 
ration cannot  execute  or  indorse  negotiable  paper  for  the  accom- 
modation of  another. 11  A  corporation  cannot  execute  a  note  to 
a  stockholder  for  the  price  of  shares  of  stock  sold  by  him  to 
a  third  person. ^^  A  note  of  a  corporation  given  in  payment 
of  the  debt  of  an  officer  is  not  void  but  merely  voidable  at  the 
instance  of  the  corporation. ^^  Statutes  often  prohibit  accom- 
modation indorsements  by  banks. i* 

§  959.  —  What  is  accommodation  paper.  An  indorsement 
is  not  an  accommodation  one  where  the  corporation  received 
value  and  the  indorsement  was  to  accomplish  its  own  legitimate 
ends.i^ 

§  960.  —  Liability  of  corporation.  As  between  the  imme- 
diate parties  to  a  note  given  bj'  a  corporation,  it  is  a  defense 
that  the  note  was  merely  accommodation  paper. ^^ 

7  Desprea,  Bridges  &  Noel  v.  Hot  Well  Improvement  Co.,  — 
Hough  Drug  Co.,  —  Miss.  — ,  8G  Tex.  Civ.  App.  — ,  211  S.  W.  960. 
So.  359.  12  In     re     Stucky     Trucking     & 

8  SufKcicncy      of      consideration,  Rigging  Co.,   243  Fed.  287. 

see    Commercial    Security     Co.    v.  13  Norment  v.   First  Nat.   Bank, 

Modesto    Drug    Co.,    —    Cal.    App.  23   N.   M.   198,   167  Pae.   731. 

— ,  184  Pac.  964.  14  Sponge    Exch.    Bank    v.    Com- 

9  Sargent  v.  Palace  Cafe  Co.,  mereial  Credit  Co.,  263  Fed.  20, 
175  Cal.   737,  167  Pac.   146.  Florida  statute. 

10  Union  Trust  Co.  v.  Ensign-  16  In  re  Prospect  Leasing  '  Co., 
Baker   Eefining   Co.,   29   Oal.   App.       2,50  Fed.  707. 

641,   157  Pac.   613.  16  Phillips     v.     Interstate     Land 

11  In    re    Prospect    Leasing    Co.,       Co.,  174  N.  C.  .542,  94  S.  E.  12. 
250  Fed.   707;  Newton  v.   Houston 
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§  961.  Defenses  in  actions  on  corporate  paper.  A  corporate 
note  is  valid  although  the  proceeds  were  misappropriated." 
Where  notes  procured  by  fraud  are  transferred  by  a  corpora- 
tion to  its  president,  he  is  not  a  bona  fide  holder  in  due  course.^' 
A  corporation  cannot  defeat  liability  on  its  note  by  attacking' 
the  validity  of  the  stockholders'  meeting  authorizing  the  pay- 
ment represented  by  the  note.^' 

17  Mitchell  Street  State  Bank_v.  19  Mitchell  v.  Forest  City  Print- 
Froedtert,  —  Wis.  — ,  170  N.  W.  ing  Co.,  187  N.  Y.  App.  Div.  743, 
822.                                                                 176  N.  Y.   Supp.   157. 

18  Duncan  v.   Carson,  —  Va.  — , 
103   S.   E.   665. 
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CHAPTER  27 
Powers  as  to  Bonds,  Debentures  and  Coupons 

I.   DEriNITIONS    AND    NATURE    AND    KINDS    OP 

§    962.  Introductory. 

§    969.  Kinds  of  bonds — Income  bonds. 

II.   POWER    TO    ISSUE 

§  971.  General  rules. 

§  974.  As  dependent  on  purpose  for  which  issued — Perpetual  bonds. 

§  977.  Conditions  precedent — Consent  of  public  service  commission. 

§  979.  Amount. 

III.    CONSIDERATION 

§  981.  In  general. 

§  982.  Constitutional  and  statutory  provisions. 

§  983.  Paying  or  securing  antecedent  debts — In  general. 

§  984.  — Statutes  as  affecting  power  to  pledge  bonds. 

§  985.  Issuance  belovf  par — General  rule. 

§  988.  — Pledge   of  bonds. 

§  990.  — Statutes   expressly   forbidding   or   limiting  to   certain  per   cent. 

§  991.  Bonds  or  stock  as  bonus. 

IV.   FORM    AND    CONTENTS 

s    992.  General  rules. 

•J    994.  Indorsement  and  certification. 

V.    SUBSCRIPTIONS,     ISSUANCE,     TRANSFERS     AND     OVTNERSHIP 

S    996.  Subscriptions — In  general. 

5    999.  — Rescission. 

ij  1000.  When  bonds  deemed  "issued." 

§  1002.  Delivery. 

§  1004.  Transfers. 

VI.   EXCHANGE   FOR   STOCK   OR  NEV7   BONDS 

§  1008.  Substitution  of  new  bonds. 

VII.    NEGOTIABILITY 

§  1009.  General  rule. 

S  1011.  As  affected  by  contents  of  bond — General  considerations. 

§  1012.  —  Applicability  of  Negotiable  Instruments  Law  or  other  statutes. 
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VIII.   WHO  ARE  BONA   TIDE   HOLDEES 

1 1015.  Importance  of  question. 

§  101^6.  What  law  governs. 

§  1022.  Notice — Actual  notice. 

§  1023.  —  Constructive  notice. 

§  1028.  Presumptions  and  burden  of  proof. 

IX.   GXIAEANTY    OP   BONDS 

§  1029.  Power  to.  give. 

X.    PLEDGE    OF   BONDS 

§  1032.  Power   to   pledge. 

§  1033.  Eights  of  pledgee  or  purchaser  from  pledgee. 

XI.   DEFENSES 

§  1037.  Want,  inadequacy,  failure  or  illegality  of  consideration. 
§  1042.  Estoppel  to  set  up  defenses. 

XII.    ilATUKITY,     SATISFACTION     AND     CANCELLATION 

§  1043.  General  rules. 

§  1045.  Necessity  for  demand. 

§  1047.  Sinking  funds. 

§  1048.  Collateral  security. 

§  1049.  Cancellation. 

XIII.    COUPONS 

§1051.  Negotiability. 

§1053.  Transfer. 

§  1060.  Actions  on  coupons — Time  to  sue. 

XIV.    RIGHTS    AND   REMEDIES    OF    BONDHOLDERS 

9  1061.  In    general. 

§  1062.  Eight  to  sue  on  bonds  or  coupons — General  rule. 

§  1064.  Suit  to  set  aside  ultra  vires  act. 

§  1067.  Eights  of  minority  bondholders. 

§  1070.  Stolen  bonds. 

I.    DEFINITIONS  AND  NATURE  AND  KINDS  OF 

§  962.  Introductory.  In  determining  whetlier  a  security  is  a 
bond  or  preferred  stock,  its  substance  rather  than  its  form  or 
name  must  be  considered.^ 

§  969.  Kinds  of  bonds — Income  bonds.* 

lln   re    Collier's   Estate,   —  N.  see      Edwards      v.      International 

Y.  Misc.  — ,   182   N.   Y.   Supp.  93,  Pavement  Co.,  227  Mass.  206,  116 

and   see    §  3621,    infra.  N.  E.  266. 

8  Construction    of   provisions  in, 
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II.    POWER  TO  ISSUE 

§  971.  General  rules.  A  private  corporation  has  the  power, 
unless  forbidden,  to  issue  negotiable  bonds.*  However,  a  build- 
ing and  loan  association  has  no  power  to  issue  negotiable  bonds, 
eti'..  like  other  corporations.* 

§  974.  As  dependent  on  purpose  for  which  issujed — Perpetual 
bonds.  But  it  is  held  in  New  York  that  a  bond  providing  for 
a  perpetual  loan,  while  rare  in  this  country,  is  not  invalid  merely 
because  of  the  lack  of  maturity.* 

§  977.  Conditions  precedent — Consent  of  public  service  com- 
mission.^ Bond  is,sues  are  sometimes  prohibited  except  with  eon- 
sent  of  the  public  service  commission  and  payment  of  certain 
fees  to  such  commission  for  their  approval.''  In  Ohio,  a  railroad 
company  cannot  issue  mortgage  bonds  without  first  applying  to 
the  public  utilities  commission.*  The  Missouri  statute  requir- 
ing consent  of  the  public  service  commission  to  an  issuance  of 
bonds  by  railroads  does  not  apply  to  foreign  corporations.®  A 
refusal  by  the  public  service  commission  of  consent  to  the  is- 
suance of  bonds  cannot  be  sustained  where  unreasonable.^" 

The  public  utilities  commission  cannot,  as  a  condition  of 
granting  an  interstate  railroad  company  permission  to  issue 
bonds,  require  it  to  pay  one-tenth  of  one  per  cent  of  the  amount 
of  the  total  issue  of  bonds  secured  by  mortgage  on  its  entire 
system,  which  is  practically  all  outside  the  state.^' 

3  Pratt  V,  Higgiiisoii,  230  Mass.  7  .Sec  Kansas  City  E.  Co.  v.  Pub- 
2.56,  1  A.  L.  E.   714,  119  N.  E.  661.       lie    Service    Commission,    27.3    Ho. 

4  In   re   German   Savings  &   Loan       173,  201  S.  W.  74. 

A.ss'n,  253  Fed.   722.  8  See   Pollitz   v.   Public   Ttilities 

5  Scliachne  v.  Corporation  of  Commission,  97  Ohio  St.  191,  119 
Chamber  of  Commerce,   102  N.  Y.      N.  E.  507. 

ilisc.    197,    168    N.    Y.    Supp.    791,  9  Public    Service    Commission    v. 

distinguishing  Taylor  v.   Philadel-  Union   Pac.   E.    Co.,   271   Mo.   258, 

phia  &  E.  E.  Co.,  7  Fed.  386.  197  S.  W.  39. 

6  Powers  of  Public  Utilities  10  Public  Service  Commission  v. 
Commission  of  Kansas  on  applica-  Union  Pac.  E.  Co.,  271  Mo.  258, 
tion  of  interurban  company  to  is-  197  S.  'W.  39. 

sue  bonds,  see  Kansas  City,  K.  V.  11  Missouri  Pac.  E.  Co.  v.  Public 

&  W.  B.  Co.  V.  Bristoiv,  101  Kan.      Utilities   Commissimi,   292  III.    127, 
r^!^7,  L.  E.  A.  mis  E  :U2,  167  Pac.       127  N.  E.  41. 

ii;;s. 
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§  979.  Amount.^''  Where  a  statute  forbids  increase  of  bonded 
indebtedness  in  excess  of  authorized  capital,  additional  bonds 
cannot  be  issued  where  the  bonds  already  equal  the  original 
capital  and  an  attempted  increase  of  stock  was  in  valid. ^^ 

HI.    CONSIDERATION 

§  981.  In  general.  Bonds  must  be  based  on  a  consideration. i* 
Where  part  of  corporate  bonds  are  valid  and  supported  by  a 
good  consideration,  their  validity  is  not  affected  by  the  in- 
validity of  other  bonds  given  for  the  purchase  of  the  corpora- 
tion's own  stock. ^^  Where  bonds  are  delivered  and  part  of  the 
consideration  for  the  transfer  is  acts  to  be  performed  in  the 
future  by  the  person  to  whom  delivered,  the  failure  to  perform 
such  acts  is  a  total  failure  of  consideration  although  part  of 
the  consideration  for  the  transfer  was  past  indebtedness. ^^ 

§  982.  Constitutional  and  statutory  provisions.  Boiids  must 
be  issued,  under  statutes  in  most  states,  either  for  money  or 
property  actually  received,  and  if  for  the  latter  the  purchase 
must  be  bona  fide.^''  Where  a  corporation  increases  its  indebted- 
ness, a  part  of  which  is  for  a  full  and  valuable  consideration 
and  is  a  real  increase,  and  a  part  of  which  is  without  con- 
sideration and  is  a  fictitious  increase,  and  the  real  increase  is 
readily  severable  from  the  fictitious  increase,  the  former  is  valid 
although  the  latter  may  be  void  or  voidable.^* 

§  983.  Paying   or  securing   antecedent   debts — In  general. 

Constitutional  provisions  or  statutes  often  prohibit  the  issuance 
of  bonds  by  corporations  in  payment  of  an  antecedent  debt.^* 

§  984.  —  Statutes  as  affecting  power  to  pledge  bonds.  Af- 
firming the  decisions  in  the  Kemmerer  and  Mudge  cases,  Judge 

12  See   also   §§918,   920,   supra.  17  Big  Spring  Elee.   Co.  v.  Kitz- 

13  Hess   Warming   &   Ventilating  nuUor,  —  Pa.  — ,  110  Atl.  783. 
Co.   V.   Burlington   Grain   Elevator  18  Edgar  v.  Ames,  255  Fed.  835, 
Co.,  —  Mo.  — ,  217  S.  W.  493.  840,   construing   Oklahoma    Consti- 

14  See    Pueblo    Foundry    &    Ma-  tution. 

chine   Co.  v.  Lannon,  —  Colo.  — ,  19  Hess   Warming   &  Ventilating 

187  Pac.   1031.  Co.    v.    Burlington   Grain   Elevator 

15  Edgar  v.  Ames,  255  Fed.  835.       Co.,  —  Mo.  — ,  217  S.  W.  493. 

16  Maneourt-Winters  Coal  Co.  v. 
St.  Clair  Paper  Co.,  260  Fed.  330. 
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Sanborn  states  the  rule  as  settled  that  corporate  bonds  issued 
"to  secure  an  antecedent  debt  with  no  new  consideration  except 
an  extension  of  the  time  of  payment,  are  void"  as  violating  a 
constitutional  provision  prohibiting  corporations  from  issuing 
bonds  except  for  labor  done  or  money  or  property  actually  re- 
ceived.^" 

§985.  Issuance  below  par — General  rule.  A  solvent  cor- 
poration may  dispose  of  its  bonds  at  less  than  par,  where  no 
creditor  is  injured  thereby.*^ 

§  988.  —  Pledge  of  bonds.  At  common  law  a  corporation 
may  pledge  its  bonds  in  excess  of  the  debt  where  done  in  good 
faith.^^  In  New  York  a  corporation  has  the  power  to  pledge 
its  bonds  at  less  than  par  as  collateral  to  a  loan.*^ 

§  990.  —  Statutes  expressly  forbidding  or  limiting  to  certain 
per  cent.  The  Wiseonsiu  statute  is  further  considered  by  the 
Federal  Circuit  Court  of  Appeals  by  holding  that  there  need 
be  no  stipulation  taken  from  the  pledgee  or  purchaser  agreeing 
to  account  for  the  collateral  bonds  at  not  less  than  75  per  cent 
of  their  par  value.** 

§  991.  Bonds  or  stock  as  bonus.  Where  stockholders  aU  con- 
sent, bonds  may  be  issued  to  stockholders,  where  no  third  per- 
sons are  injured.*^  But  in  some  jurisdictions,  where  bonds  are 
issued  to  stockholders  as  a. bonus,  the  holders  have  no  standing 
as  creditors,  and  the  corporation  is  entitled  to  relief  in  equity  to 
prevent  such  bonds  getting  into  the  hands  of  bona  fide  holders.*^ 

20Lyou  V.  Bleeg,   240  Fed.  405,  23  Westinghouse     Elee.     &    Mfg. 

South  Dakota  Constitution.  Co.  v.  Brooklyn  Eapid  Transit  Co., 

This  rule  is  also  adopted  in  Mis-  256  Fed.  465. 

souri  in  Hess  Warming  &  Ventilat-  24  In     re     Valencia      Condensed 

iug   Co.   V.   Burlington   Grain   Ele-  Milk  Co.,  240  Fed.  338,  rev'g  233 

vator   Co.,  _  Mo.   — ,   217   S.   W.  Fed.  175. 

493.  25  Pueblo    Foundry     &    Machine 

21  Pueblo  Foundry  &  Machine  Co.  v..  Lannon,  —  Colo.  — ,  187 
Co.    V.    Lannon,   —   Colo.   — ,   187  Pac.  1031. 

Pae.    1031.  26  Williamson  v.  Collins,  243  Fed. 

22  United  States  Cast  Iron  Pipe      835. 
&    Foundry    Co.    v.    Henry    Vogt 
Mach.  Co..  182  Ky.  473,  206  S.  W. 

806. 
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IV.    FORM  AND  CONTENTS 

§  992.  General  rules.  Bonds  of  a  corporation  may  expressly 
preclude  further  mortgaging  of  the  corporate  property,  except 
as  provided  therein,  so  as  to  create  an  equitable  lien  on  un- 
mortgaged property  .^'^ 

§994.  Indorsement  and,  certification.  Bonds  are  invalid 
where  by  their  terms  they  must  be  certified  by  the  trustee  who 
was  authorized  to  certify  only  on  certificate  of  the  president  and 
chief  engineer,  where  certified  only  on  the  certificate  of  the 
engineer  who  had  ceased  to  act  as  such  several  years  before.^* 
A  certificate  that  each  bond  to  which  it  is  attached  is  one  of  a 
series  of  nineteen  hundred  bonds  and  that  the  coupons  are 
"genuine,"  does  not  cover  the  legal  sufficiency  of  the  security. 
The  purpose  of  such  certification  is  merely  to  prevent  an  over- 
issue.*' 

V.    SUBSCRIPTIONS,    ISSUANCE,    TRANSFERS    AND    OWNERSHIP 

§  996.  Subscriptions — In  general.  Fraud  inducing  subscrip- 
tions is  of  course  material.*"  Pre-emptive  right  of  stockholders 
to  subscribe  to  new  stock  does  not  extend  to  bonds  having  an 
incidental  stock  conversion  privilege.*^ 

§  999.  —  Rescission.  If  a  purchase  of  bonds  is  induced  by 
false  representations  of  an  agent  of  the  corporation,  the  sub- 
scriber may  rescind  his  subscription.  But  mere  expressions  of 
opinion  as  to  value  are  not  actionable  misrepresentations  and 
the  right  to  rescind  may  be  lost  by  acquiescence.*^ 

§1000.  When  bonds  deemed  "issued."  Corporate  bonds 
pledged  to  secure  a  corporate  debt  are  issued,  when  pledged, 

27  Connecticut  Co.  v.  New  York,  851,  where  mortgage  was  repre- 
N.  H.  &  H.  E.  Co.,  —  Conn.  — ,  107       sented  to  be  a  first  lien. 

Atl.  646.  31  Venner  v.  American  Telegraph 

28  Stewart  v.  Florida,  G.  &  W.  &  Telephone  Co.,  110  N.  Y.  Misc. 
Ey.  Co.,  255  Ted.  616.  118,  181  N.  Y.  Supp.  45. 

29  Ainsa  v.  Mercantile  Trust  Co.,  32  Brice  v.  Mt.  Scott  Park  Ceme- 
174  Cal.  504,  163  Pac.  898.  tery  Corporation,  91  Ore.  333,  178 

30 Columbia       Knickerbocker      Pac.  935. 
Trust  Co.  V.  Abbot,.  247  Ted.  833, 
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without  regard  to  who  holds  the  legal  title  to  them  during  theii 
hypothecation.^* 

§  1002.  Delivery.  "Where  bonds  are  delivered  aS  payment  o: 
as  collateral  but  conditionally,  then  of  course  the  person  to  whon 
delivered  is  not  entitled  to  them  or  their  value  unless  he  ful 
fils  the  conditions. 3*  Unexplained  delay  of  over  twenty  year 
to  secure  delivery  of  bonds  is  such  laches  as  bars  relief.*' 

§1004.  Transfers.*^  Fraudulent 'representations  as  to  valiv 
of  corporate  bonds  exchanged  for  land  are  actionable.*'' 

VI.    EXCHANGE  FOE  STOCK   OB  NEW  BONDS 

§  1008.  Substitution  of  new  bonds.  The  right  to  demand  thi 
issuance  of  bonds  in  exchange  for  interim  certificates  may  b 
waived  by  the  acts  of  the  creditor.** 

VII.    NEGOTIABILITY 

§  1009.  General  rule.  Corporate  bonds  are  negotiable.**  In 
jiocent  holders  of  bonds  may,  in  Ohio,  enforce  the  lien  of  th 
mortgage  free  from  defenses  which  would  be  good  as  betweei 
the  original  parties.*"  Bonds  non-negotiable  in  form  do  nol 
in  California,  become  negotiable  after  the  first  holder  has  soli 
them  nor  as  against  all  persons  other  than  the  obligor.*^ 

§  1011.  As  affected  by  contents  of  bond — General  considers 
tions.      A  bond  is  not  negotiable  merely  because  payable  t 

33  Smith  v.  Pillsbury,  39  Cal.  37  Pearson  v.  Wallace,  204  Micl 
App.  240,  178  Pac.   719.  643,  170  N.  W.  72. 

34  Mancourt-Winters  Coal  Co.  v.  38  See  Smith  v.  Central  &.  Ps 
St.  Clair  Paper  Co.,  200  Fed.  330.  cifie     Improvement     Co.,     —     Ca 

36  Stewart  v.   Florida,   G.   &   W.  App.  — ,  187  Pae.  456. 

Ry.  Co.,  255  Fed.  616.  39  Pratt  v.  Higginson,  230  Masi 

36  Rights  of  purchaser  on  breach  256,  1  A.  L.  E.  714,  119  N.  E.  66: 

of  warranty  of  worthless  corporate  Bonds    of   irrigation    district   a 

bond,   see    Burtch   v.    Child,   Huls-  negotiable,    see    Eialto    Irrigatio 

wit  &  Co.,  207  Mich.  205,  174  N.  W.  Dist.  v.  Stowell,  246  Fed.  294. 

170.  40  Williamson     v.      Collins,     24 

Interest    accruing    on    bonds    as  Fed.   835,   840. 

Iielonging  to  purchasers   of  bonds,  41  Crocker    Nat.    Bank     of    Sa 

see   Reynolds  v.  Pfister,   166  Wis.  Francisco   v.   Byrne   &   McDonnel 

1.17,  164  N.  W.  843.  178    Cal.   329,   173   Pac.    752. 
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bearer.**  The  provision  in  a  bond  that  the  holder  at  maturity 
will  receive  the  face  of  the  bond  in  mone3',  or  at  his  option  an 
equivalent  in  stock  of  the  corporation,  does  not  destroy  nego- 
tiability.** A  guaranty  of  payment  indorsed  on  corporate  bonds 
does  not  affect  their  negotiability.**  In  California,  corporate 
bonds  are  not  negotiable  wlierc  th&y  state  on  their  face  that 
they  are  secured  bj'  trust  deeds  or  mortgages.*^  In  New  York, 
a  reference  in  bonds  to  the  mortgage  or  deed  of  trust  of  even 
date,  for  a  description  of  the  property  mortgaged  and  the  nature 
and  extent  of  the  rights  of  the  holders  of  the  bonds  and  the 
terms  and  conditions  under  which  the  bonds  were  issued,  does 
not  affect  their  negotiability.*^ 

Interim  certificates,  i.e.,  paper  gi^en  to  certify  that  the  bearer, 
upon  the  surrender  of  the  certificate  is  entitled  to  receive  bonds 
when  issued  and  delivered  to  a  ti'ust  company,  are  not  nego- 
tiable where  not  signed  by  the  corporation  which  is  to  issue 
the  bonds,  do  not  contain  an  express  promise  to  pay  a  sum  cer- 
tain in  money,  etc.*'' 

§  1012.  —  Applicability  of  Negotiable  Instruments  Law  or 
other  statutes.  Custom  cannot  affect  negotiability  where  con- 
trary to  a  positive  statute.**  Negotiability  of  corporate  bonds 
is  to  be  determined  by  the  Negotiable  Instruments  Law  and  not 
by  any  custom.*'  Bonds  are  payable  "at  a  fixed  or  determin- 
able future  time,"  within  the  Negotiable  Instruments  Law,  al- 
though the  holders  may  accelerate  the  date  of  maturity  on 
failure  to  pay  interest.^' 

42  Crocker  Nat.  Bank  of  San  47  Babtock  v.  Xational  Surety 
Francisco  v.  Byrne  &  McDonnell,  Co.,  106  N.  Y.  Misc.  149,  175  N. 
178   Cal.   329,   173  Pac.   752.  Y.   Supp.   432. 

43  Pratt  V.  Higginson,  230  Mass.  48  Crocker  Nat.  Bank  of  San 
256,  1  A.  L.  E.  714,  119  N.  E.  661.  Francisco   v.   Byrne   &  McDonnell, 

'1:4Higgins     V.     Hocking     Valley      178   Cal.  329,  173  Pac.  752. 
Ry.  Co.,  188  N.  Y.  App.  Div.  684,  49Higgins  v.  Hocking  Valley  R. 

177  N.  Y.  Supp.  444.  Co.,  188  N.  Y.  App.  Div.  684,  177 

45  Crocker  Nat.  Bank  of  San  N.  Y.  Supp.  444;  Babcock  v.  Na- 
Prancisco   v.   Byrne   &   McDonnell,  tional  Surety  Co.,  106  N.  Y.  Misc. 

178  Cal.  329,  173  Pac.  752;  King  149,  175  N.  Y.  Supp.  432.  See 
V.  Harford,  —  Cal.  App.  — ,  191  also  Parks  v.  Hughes,  145  La.  221, 
Pac.  998.  82  So.  202. 

46  Higgins  v.  Hiii'khijr  ViiUcy  50  Higgins  v.  Hocking  Valley  T!. 
R.  Co.,  188  X.  Y.  .\pp.  Div.  684,  Co.,  188  X.  Y.  App.  Div.  G8-I,  177 
177  N.  Y.   Supp.  444.                                X.   Y.   Siipp.  441. 
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VIII.    WHO  ABE  BONA  FIDE  HOLDERS 

§  1015.  Importance  of  question.*^ 

§  1016.  What  law  governs.  Whether  the  holder  is  a  bona  fide 
holder  for  value  of  corporate  bonds  is,  as  between  the  corpora- 
tion and  the  holder,  to  be  determined  by  the  law  of  the  state 
where  the  corporation  was  created  and  the  bonds  issued  rather 
than  of  the  state  where  the  transfer  to  the  holder  by  another  was 
made.^* 

§  1022.  Notice — Actual  notice.  One  who  takes  corporate 
bonds  with  notice  of  defects  is  not  a  bona  fide  holder.^^  Notice 
of  an  agent  of  the  bondholders  is  notice  to  the  bondholders 
themselves.^* 

§  1023.  —  Constructive  notice.  Knowledge  of  infirmities  in 
corporate  bonds  is  imputed  to  certain  stockholders  where  they 
are  uniformly  represented  by  certain  officers  and  others  who 
had  knowledge  thereof.*^ 

§  1028.  Presumptions  and  burden  of  proof.^^ 

IX.    GUARANTY    OF    BONDS 

§  1029.  Power  to  give.^''  A  railroad  company  has  no  inci- 
dental power  to  guarantee  the  bonds  of  another  railway  com- 
pany, in  ordinary  cases. ^*      But   a  corporation  has  power  to 

51  Who  are  holders  in  due  cooirse,  57  Guaranty  of  bonds,  effect  of 
see  Williamson  v.  Collins,  243  Fed.  judgment  against  guarantor,  see 
835,  843.  Hamer  v.  New  York  Eys.  Co.,  244 

52  Badger  Machinery  Co.   v.   Co-  U.  S.  266,  61  L.  Ed.  1125. 
lumbia     County     Elec.     Light     &  Contract   construed   as   guaranty 
Power  Co.,  —  Wis.  — ,  163  N.  W.  of   payment   of   interest   on   mort- 
188.  gage   bonds    of   railroad    company, 

53  Hess  Warming  &  Ventilating  see  Equitable  Trust  Co.  v.  Den- 
Co.  V.  Burlington  Grain  Elevator  ver  &  R.  G.  E.  Co.,  250  Fed.  327. 
Co.,  —  Mo.  — ,   217   S.   W.   493.  For  note  on  "Eight  of  railroad 

64  Parks  v.  Hughes,  145  La.  221,      company  to   guarantee   the   securi- 

82  So.  202.  ties  of  another  railroad  company," 

55  Parka  v.  Hughes,  145  La.  221,      see  L.  E.  A.  1918  D  175. 

82   So.   202.  68Pollitz   v.    Michigan    Railroad 

66  Shifting  of  burden   of   proof,      Commission,  205  Mich.  549,  172  N. 

see  Parks  v.  Hughes,  145  La.  221,      W.  611. 
82   So.   202. 
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guarantee  the  bonds  of  a  subsidiary,  pursuant  to  power  ex- 
pressly conferred  on  the  guarantor  to  render  financial  aid  to 
the  obligor;  and  where  "one  corporation  is  authorized  to  ac- 
quire the  stock  of  another,  and  to  aid  it  in  carrying  out  its 
objects,  a  guaranty  by  the  former  of  the  latter 's  obligations  is 
valid,  where  it  carries  forward  some  of  the  powers  expressly 
granted  to  the  guaranteeing  company. "  ^'  A  corporation  is  not 
precluded  from  guaranteeing  bonds  of  its  subsidiary  by  the 
Constitution  of  Washington  providing  that  corporations  shall 
not  issue  any  "bond  or  other  obligation  for  the  payment  of 
money"  except  for  money  or  property  received  or  labor  done.^" 

A  railroad  company  has  power,  in  order  to  sell  bonds  of  an- 
other company  taken  by  it  as  security,  to  guarantee  their  pay- 
ment.*^ But  a  railroad  company  has  no  power  to  guarantee, 
jointly  with  others,  an  entire  issue  of  bonds  of  another  company 
of  which  it  owns  only  a  portion. ^^  The  opinion  of  the  state 
railroad  commission  authorizing  a  railroad  company  to  guar- 
antee bonds  of  another  company  does  not  validate  such  a  guar- 
anty as  to  the  state  or  stockholders,  where  beyond  the  powers 
of  the  corporation.** 

A  guaranty  by  a  corporation  of  the  "principal  and  interest 
on  the  bonds"  of  another  company  is  a  guaranty  of  payment 
and  not  merely  of  collection.®* 

X.    PLEDGE   OF   BONDS 

§  1032.  Power  to  pledge.  A  corporation  may  pledge  as  se- 
curity for  its  debts  its  own  bonds  which  have  never  been  issued.®* 

§  1033.  Rights  of  pledgee  or  purchaser  from  pledgee.     A 

pledgee  of  bonds  may  sell  them  on  default.®®    The  pledgee  has 

69  General    Inv.    Co.    v.    Bethle-  62Pollitz     v.     Public     TJtilities 

hem    Steel    Corporation,    248    Fed.  Commission,  96  Ohio  St.  49,  L.  E. 

303.  A.  1918  D  166,  117  N.  E.  149. 

60  Lumbermen 's  Trust  Co.  v.  63  Pollitz  v.  Michigan  Eailroad 
Title  Ins.  &  Inv.  Co.,  248  Fed.  Commission,  205  Mich.  549,  172 
212,  220.  N.  W.  611. 

61  Pollitz  V.  Public  Utilities  64  Graysonia-Nashville  Lumber 
Commission,  96  Ohio  St.  49,  L.  R.  Co.   v.   Goldman,   247  Fed.  423. 

A.  1918  D  166,  117  N.  E.  149.    See  65  Worth    v.    Marshall    Field    & 

also  Higgins  v.  Hocking  Valley  E.  Co.,   240  Fed.  395. 

Co.,  188  N.  Y.  App.  Div.  684,  177  66  Miller  v,  American  Bank  & 
N.  Y.   Supp.  444. 
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the  right  to  collect  the  interest  coupons  when  due  and  the  prin- 
cipal of  the  bonds  on  their  maturity.*''  But  where  bonds  are 
deposited  as  collateral,  and  the  interest  on  the  debt  is  kept  paid, 
the  pledgee  is  not  entitled  to  the  interest  accruing  on  the 
bonds.®*  A  pledge  of  bonds  having  no  coupons  but  with  interest 
payable  in  semiannual  instalments  does  not  transfer  the  right 
to  interest  due  but  not  paid  before  the  transfer.*^ 

Where  a  corporation  pledges  its  bonds,  the  pledgees  were  held 
"bondholders"  entitled  to  vote  as  such.'"' 

Where  one  puts  up  bonds  with  a  stockbroker  and  he  wrong- 
fully pledges  them,  the  bona  fide  pledgees  may  sell  them  to 
satisfy  the  debt  for  which  pledged,  but  not  until  other  security 
pledged  is  realized  on.''i 

A  pledgee  of  bonds  may  recover  from  the  holder  of  the  ma- 
jority of  the  bonds  for  loss  resulting  from  the  latter 's  breach 
of  agreement  to  give  notice  to  the  pledgee  of  any  sale,  where 
the  sale  was  a  private  one  under  the  direction  of  the  majority 
holder  and  without  notice  to  the  pledgee.''^ 

XI.    DEFENSES 

§  1037.  Want,  inadequacy,  failure  or  illegality  of  considera- 
tion. Where  bonds  are  delivered  either  as  payment  or  as  col^ 
lateral  security  for  an  open  account  for  coal,  on  a  promise  to 
increase  the  amount  of  coal  shipped,  the  failure  to  so  increase 
the  shipments  of  coal  constitutes  a  failure  of  consideration  so 
that  the  creditor  is  not  entitled  to  the  bonds,  although  part 
of  the  consideration  was  past  indebtedness.''* 

§  1042.  Estoppel  to  set  up  defenses.  Stockholders  who  par- 
ticipate in  a  bond  issue  are  estopped  to  deny  its  legality.''* 

Trust  Co.,  —  W.  Va.  — ,  100  S.  E.  71  Gouert    v.    Mechanics'    &    M. 

864.  Nat.   Bank,   191   N.   Y.   App.   Div. 

67  Smith    V.    Pillsbury,    39    Cal.       8.54,  182   N.  Y.  Supp.  579. 

App.   240,  178  Pac.   719.  72  First   Nat.   Bank   v.   Franklin 

68  Worth    V.    Marsliall    Field    &  Bank,  —  Mo.  — ,  211  S.  W.  3. 
Co.,  240  Fed.  395.  73  Maneourt-Winters  Coal  Co.  v. 

69  Federal  Cement  Co.  v.  Shaffer,  St.  Clair  Paper  Co.,  260  Fed.  330. 
238   Fed.   245.  74  Pueblo    Foundry    &    Machine 

70  Heath  v.  Port  of  Para,  262  Co.  v.  Lannon,  —  Colo.  — ,  187 
Fed.    815.                                                ,  Pac.  1031. 
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XII.    MATURITY,    SATISFACTION    AND    CANCELLATION 

§  1043.  General  rules.  A  bond  issued  by  a  Chamber  of  Com- 
merce to  subscribers  to  a  building  fund  providing  that  it  shall 
be  redeemable  at  any  time  at  the  option  of  the  corporation  but 
not  otherwise  fixing  any  time  for  payment,  is  not  payable  in  a 
reasonable  time  but  instead  is  a  perpetual  loan.''^ 

§  1045.  Necessity  for  demand.  When  no  particular  place  of 
payment  is  fixed,  the  corporation  must  seek  debenture  holders, 
if  within  the  realm,  and  tender  payment  on  the  date  the  deben- 
tures are  due.'^ 

§  1047.  Sinking  funds.''''  Mortgage  provisions  as  to  a  sinking 
fund  apply  to  bonds  delivered  to  the  trustee  as  custodian  but 
pledged  by  the  corporation  on  various  occasions.''* 

§  1048.  Collateral  security.'" 

§1049.  Cancellation.*" 

XIII.    COUPONS 

§  1051.  Negotiability.  One  taking  a  coupon  after  the  date  of 
its  maturity  takes  it  subject  to  all  equities  then  outstanding 
against  it,  although  as  to  the  bond  itself  and  as  to  other  coupons 

'i'S  Schachne     v.     Corporation     of  79  Construction     and     effect     of 

Chamber  of  Commerce,  102  N.  Y.  agreement  whereby  corporation  is- 

Misc.  197,  168  N.  Y.  Supp.  791.  suing  bonds   which   liad   deposited 

76rowler     V.     Midland     Electric  with  a  trustee  securities  with  the 

Corporation    for    Power    Distribu-  right  on  surrender  of  any  bond  to 

tion,  Ltd.,   [1917]    1  Ch.  Div.  656.  select  and  withdraw  a  proportional 

77  Eight  to  withdraw  securities  amount  of  the  security,  where 
from  sinking  fund,  see  Hudson  thereafter  receivers  were  ap- 
Nav.  Co.  V.  Union  Trust  Co.  of  pointed  for  the  corporation,  see 
Albany,  186  N.  Y.  App.  Div.  850,  Eobinson  v.  Security  Trust  Co.,  — 
174  N.  Y.  Supp.  852.  Conn.  — ,  108  Atl.  665. 

Rights  in  sinking  fund  and  suits  80  Bonds  as  canceled  by  deposit- 
to  recover,  see  Brown  v.  Pennsyl-  ing  them  with  trustee  under  agree- 
vania   Canal   Co.,   244   Fed.    980.  ment    for    a    new    mortgage,    see 

78  Bankers '  Trust  Co.  v.  Denver  Belleville  Sav.  Bank  v.  Mercantile 
Tramway  Co.,  —  N.  Y.  App.  Div.  Trust   Co.,  194  111.   App.  175. 

— ,  183  N.  Y.  Supp.  326. 
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maturing  at  subsequent  dates,  he  may  be  a  purchaser  for  value 
without  notice.** 

§1053.  Transfer.82 

§1060.  Actions  on  coupons — Time  to  sue.  Actions  on 
coupons  are  governed  by  the  same  limitations  applicable  to  the 
bonds  except  that  limitations  begin  to  run  from  the  maturity  of 
the  coupon  and  not  of  the  bond.** 

XIV.   EIGHTS  AND  EEMEDIES  OP  BONDHOLDEES 

§  1061.  In  general.  Bondholders  are  entitled  to  relief  in 
equity  by  canceling  certificates  of  indebtedness,  in  a  proper 
ease.**  Bondholders  may,  it  seems,  enforce  specific  performance 
of  a  contract  between  the  corporation  and  a  third  person,  where 
its  abandonment  would  leave  the  bondholders  without  security.** 
Bondholders  of  an  irrigation  company  may  enforce  in  equity 
the  obligation  of  the  company  to  devote  the  proceeds  to  irriga-^ 
tion  purposes.**  Where  a  mortgage  secured  two  issues  of  bonds, 
a  contract  by  a  third  person  to  contribute  to  payment  of  the 
first  series  of  bonds  which  were  a  prior  lien,  is  enforceable  by 
holders  of  the  second  series  as  one  for  their  direct  benefit.*'' 
Bondholders  who  claim  no  fraud  nor  improper  or  tortious  acts 
of  corporate  officers  have  no  cause  of  action  against  another 
corporation  to  'charge  it  and  its  property  with  liability  on  the 
bonds,  merely  because  the  same  persons  control  both  corporations 
and  defendant  has  caused  the  mortgagor  to  lease  and  operate 
other  properties  to  its  own  detriment  but  to  the  benefit  of  the 
other  company.** 

81  Worth  V.  Marshall  Field  &  85  Gas  Securities  Co.  v.  Antero 
Co.,  240  Fed.  395.                                      &    Lost    Park    Eeser-'oir    Co.,    259 

82  Interest  coupons  as  belonging      Fed.   423. 

to  buyer  or  seller  of  bonds,  as  de-  86  Gas    Securities    Co.   v.   Antero 

pendent  on  time  when  title  passed,  &    Lost    Park    Eeservoir    Co.,    259 

see  Gamble  v.  Hollenbach,  188  Ky.  Fed.  423. 

685,  223  S.  W.  833.  87  Wheeling   &   L.   E.   E.    Co.   v. 

83  Smythe  v.  Inhabitants  of  New  Carpenter,   S64  Fed.    772. 
Providence  Tp.,  253  Fed.  824.  88  Allen  v.  Philadelphia  Co.,  265 

84McGaw  V.  Hoen,  133  Md.  672,       Fed.  807,  aff'd  265  Fed.  817. 
106  Atl.  13. 
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Ch.  27}        Bonds,  Debentures  and  Coupons         [§1070 

A  bondholder  secured  by  mortgage  cannot  sue  to  impose  a  lien 
for  the  benefit  of  all  the  bondholders  on  property  not  subject 
to  the  mortgage,  and  to  prevent  the  dismemberment  of  a  street 
railway  system  of  which  the  mortgaged  premises  constituted  a 
part,  where  there  is  nothing  to  show  that  the  mortgage  trustee 
has  been  requested,  and  has  refused,  to  bring  the  suit.*^ 

§  1062.  Right  to  sue  on  bonds  or  coupons — General  rule. 

Where  the  bonds  of  a  New  York  corporation  executed  in  New 
York  were  secured  by  a  mortgage  on  property  in  New  Jersey 
conveyed  under  a  trust  agreement  to  a  New  York  trust  com- 
pany, the  owner  of  bonds  may  sue  in  New  York  to  recover 
thereon  without  first  foreclosing  the  mortgage  as  required  by  the 
New  Jersey  statute.  In  such  a  case  the  law  of  New  York 
applies.*" 

§  1064.  Suit  to  set  aside  ultra  vires  act.  But  bondholders 
may  sue  in  equity  to  cancel  certificates  of  indebtedness  where 
unlawfully  issued  by  the  corporation.'^ 

§1067.  Rights  of  minority  bondholders.  Majority  bond- 
holders cannot  obtain  a  preference  over  minority  bondholders, 
after  the  corporation  has  ceased  to  do  business,  by  virtue  of  a 
provision  in  the  mortgage  giving  the  owners  of  two-thirds  of 
the  bonds  the  power  to  modify  the  mortgage,  etc.'* 

§  1070.  Stolen  bonds.  If  received  by  a  holder  in  due  course, 
the  owner  loses  his  rights  to  stolen  bonds.''  But  if  bonds  are 
non-negotiable,  the  title  of  one  who  takes  them  from  a  thief 
will  not  prevail  as  against  the  true  owner.'*  The  bona  fide 
holder  of  non-negotiable  stolen  interim  certificates  to  be  ex- 
changed for  bonds  obtains  no  title  to  them.'* 

89  Allen  V.  Philadelphia  Co.,  265  93  Pratt  v.  Higginson,  230  Mass. 
Fed.   807,   815.  256,  1  A.  L.  E.  714,  119  N.  E.  661. 

90  Thompson  v.  Lakewood  City  94  Crocker  Nat.  Bank  of  San 
Development  Co.,  105  N.  T.  Misc.  Francisco  v.  Byrne  &  McDonnell, 
880,  174  N.   Y.   Supp.  825.  178  Cal.  329,  173  Pac.  752. 

91Mc6aw  V.  Haen,  133  Md.  672,  95Babcock    v.    National    Surety 

106  Atl.   13.  Co.,  106  N.  Y.  Misc.  149,  175  N. 

92VogelBtein    v.    Athletic    Min.  Y.  Supp.  432. 
Co.,  —  Mo.  App.  — ,  192  S.  W.  760. 
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CHAPTER  28 

Acquisition  and  Holding  of  Personal  Property 

§  1072.  General  rules. 

'§  1073.  Purposes  for  which  property  may  be  acquired — In  general. 

S  1074.  —  For  use  outside  of  authorized  business. 

§  1075.  —  Taking  in  payment  of  debt  or  as  security. 

S  1076.  Power  to  take  and  hold  choses  in  action — In  general. 

§  1079.  Constitutional  or  statutory  restrictions. 

§  1080.  Ownership. 

§  1072.  General  rules.  Corporations  may  take  a  bequest  by 
will  unless  otherwise  provided  by  statute.^  In  determining 
which  of  two  corporations  was  intended  to  be  the  legatee  of  a 
bequest  to  the  ' '  Old  Ladies  Home, ' '  the  court  may  examine  their 
charters  to  determine  their  powers.*  A  corporation  having  con- 
trol of  a  church  may  take  a  legacy  on  behalf  of  an  unincorpo- 
rated church  having  no  power  to  take  as  legatee.'  A  bequest  to 
a  branch  of  an  incorporated  society,  where  the  branch  is  unin- 
corporated and  therefore  cannot  take,  goes  to  the  society  itself.* 
A  contract  of  sale  of  merchandise  to  a  corporation  under  which 
payment  was  to  be  made  from  the  proceeds  of  sales  of  shares 
of  stock  is  not  breached  by  the  buyer  where  it  turns  over  all  such 
proceeds.^ 

§  1073.  Purposes  for  which  property  may  be  acquired — In 
general.  A  packing  company  has  power  to  purchase  crude 
glycerine.®    A  corporation  created  to  conduct  a  general  automo- 

lln  re  Dol's  Estate,  —  Cal.  — ,  Trust    Co.,    187    N.    Y.    App.    Div. 

187  Pae.  428.  «68,  175  N.  Y.  Supp.  831. 

Power  of  college  to  accept  gift  4  In    re    Cameron 's    Estate,    113 

to     erect     memorial     chapel,     see  N.  Y,  Misc.   llfi,  184  N.  Y.   Supp. 

Lif;litfoot    V.    Poindexter,   —   Tex.  540. 

f'iv.  App.  — ,  199  S.  W.   11.52.  5  In   re   Blue    Earth   County   Co- 

2  In  ro  Sealiury's  Estate,  107  N.  Op.  Co.,  139  Jfinn.  2:11,  Kifi  N.  W. 
Y.   ilisc.   'O.^,   177   N.   Y.   Supp.   91.  17S. 

3  Kernochan  v.  Farmer.s'  I/oan  &  6  niinoi.s   Cudnliy  Packing  Co.  v 

190 


Oh.  28]        Acquisition  of  Pbesoxal  Peopet!Tv        [S  1076 

bile  and  taxieab  business  has  power  to  buy  automobile  supplies 
without  regard  to  how  they  are  used.'  A  lumber  company  hav^ 
ing  the  right  to  engage  in  the  manufacture  of  salt  as  an  inci- 
dental business,  using  waste  wood  and  coal  to  evaporate  the 
brine,  has  power  to  replace  worn-out  salt  apparatus  with  a  new 
system  permitting  greater  salt  production  with  less  fuel.*  A 
cotton  gin  company  has  power  to  buy  cotton  seed  from  cus- 
tomers, according  to  custom,  to  retain  their  business.' 

A  corporation  chartered  for  general  educational  purposes  has 
power  to  accept  and  use  a  legacy  left  to  it  to  construct  a  church 
on  its  own  property.^"  An  educational  corporation  such  as  a 
college  may  accept  a  bequest  of  money  for  erection  of  a  chapel 
to  be  used  for  religious  services.^^ 

§  1074.  —  For  use  outside  of  authorized  business, ^^ 

§  1075.  —  Taking    in    payment    of    debt    or    as    security. 

A  national  bank  may  purchase  cars  of  grain  as  an  incident  to  the 
purchase  of  a  draft  with  bill  of  lading  attached.^* 

§  1076.  Power  to  take  and  hold  choses  in  action — In  gen- 
eral.'* A  corporation  whicli  owns  stock  in  another  corporation 
has  power  to  purchase  bonds  of  the  latter  to  safeguard  and  fur- 
ther its  interests  as  a  stockholder.'^ 


Kansas    City    Soap    Co.,    247    Fed.  void  on  the  theory  that  an  educa- 

.556.                   "  tional    corporation    cannot    own    a 

7  Shapleigh      Hardware     Co.     v.  building   to    be   used   for   conduct- 
Lewis,   118   Miss.   586,   79   So.   765.  ing    religious    services.      Lightfoot 

8  Buggies  V.  Buckley  &  Douglas  v.   Poindexter,  —   Tex.    Civ.   App. 
Lumber  Co.,  210  Mich.  58,  177  N.  — ,  199  S.  W.  1152. 

W.   270.  13  See     generally     §§847,     1073, 

9  Bishop   Mfg.    Co.   V.   Sealy   Oil  supra. 

Mill  &  Manufacturing  Co.,  —  Tex.  13  Citizens '  Bank  &  Trust  Co.  v. 

Civ.  App.  — ,  220  S.  W.  203.  Harpeth  Nat.  Bank,  120  Miss.  505, 

10  President  &  Council  of  Mt.  St.  82  So.  329. 

Mary's    College    v.    Williams,    132  14  Statute  authorizes  purchase  of 

Md.  184,  103  Atl.  479.  bonds   in   Pennsylvania.     Wrights- 

11  Lightfoot    V.     Poindexter,    —  ville    Hardware    Co.    v.    McElroy, 
Tex.  Civ.  App.  — ,  199  S..W.  1152.  254  Pa.  422,  98  Atl.  1052. 

A    gift    to    a    college    of    money  16  Pollitz      v.      Public      Utilities 

to    be    used    to    erect    a    memorial  Commission,  96  Ohio  St.  49,  L.  E.  A. 

chapel  for  religious  services  is  not  1918   D  166,  117  N.  E.  149. 
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§  1079]  Peivate  Coepoeations  [Ch.  28 

§  1079.  Constitutional  or  statutory  restrictions.  A  state 
bank  is  not  limited  as  to  the  amount  of  United  States  bonds  it 
may  purchase  or  hold  by  a  statute  providing  that  total  liabili- 
ties of  "any  person,  corporation  or  copartnership"  to  such  a 
bank  shall  not  exceed  fifteen  per  cent  of  its  capital  and  sur- 
plus.^® In  some  states,  statutes  forbid  bequests  or  devises  to 
a  charitable  or  benevolent  society  in  trust  for  charitable  uses 
unless  the  ■will  was  executed  at  least  thirty  days  before  the 
death  of  the  testator.^'' 

The  Constitutional  provision  that  "neither  the  credit  nor 
the  money  of  the  state  shall  be  given  or  loaned  to  or  in  aid  of 
2jjy  #  #  «  corporation"  does  not  prevent  the  recognition 
of  corporate  claims  against  the  state,  where  based  on  equity  and 
justice.^* 

A  municipality  has  no  power  to  issue  municipal  bonds  to  re- 
place, renew  or  repair  the  tracks  of  a  street  railway  company, 
where  the  state  constitution  forbids  raising  money  to  aid  any 
joint  stock  corporation.^^ 

§  1080.  Ownership.^"  A  gift  to  trustees  of  a  corporation  is  a 
gift  to  the  corporation.^!  A  direct  gift  to  a  charitable  corpora- 
tion is  not  a  trust  in  the  eye  of  the  law  but  is  a  charitable  dona- 
tion.^^  A  railway  company  cannot  refuse  to  restore  railway 
material  to  its  admitted  owner  on  the  theory  that  the  property 
has  been  dedicated  to  a  public  use.*^ 

16  Trumer    v.    South    Side    State  80  See   also    §  1072,   supra. 

Bank,   139   Minn.   222,   166  N.   W.  81  In  re  Allen's  Will,  111  N.  Y. 

127.  ilisc.   93,   181   N.   Y.   Supp.   398. 

17 In    re    Dol's    Estate,    —    Cal.  88 In  re  Allen's  Will,  111  N.  Y. 

— ,  187  Pac.  428.  Misc.  93,  181  N.  Y.  Supp.  398. 

18  Oswego  &  S.  E.  Co.  v.  State,  83  Oemulgee  River  Lumber  Co.  v. 
226  N.  Y.  351,  124  N.  E.  8,  aff'g  Oemulgee  Valley  E.  Co.,  251  Eed. 
186   N.   Y.   App.   Div.    384,   173    N.  161. 

Y.  Supp.  609. 

19  City   of   Cincinnati   v.   Harth, 
—  Ohio  St.  — ,  128  N.  E.  263. 
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CHAPTER  29 
Acquisition  and  Holding  op  Real  Property 

I.   GENERAL  RULES 

§  1082.  Power  as  incidental. 

II.   POWER  AS  DEPENDENT  ON  PURPOSE  FOR  WHICH  ACQUIRED  OR  USED 

§  1086.  General  rules. 

§  1087.  Amount  in  excess  of  actual  necessity. 
§  1089.  Purchase   for  speculation. 

i  1095.  Application    of    rules    to    particular    corporations — Eailroad    com- 
panies. 

in.    STATUTES     OR     CONSTITUTIONAL     PROVISIONS     AS     GRANTING     OR    LIMITING 

POWER 

§  1097.  Grant  of  power — General  considerations. 
§  1099.  Express  or  implied  prohibition — In  general. 
§  1102.  —  Restriction  as  to  quantity  or  value. 
§  1103.  —  Restriction  to  amount  reasonably  necessary. 
§  1105.  —  Exception  of  particular  purposes. 

IV.    MODE  OF  ACQUISITION 

§  1107.  General  rules. 

§  1108.  Power  to  take  by  devise. 

V.    TITLE   ACQUIRED   AND  LIABILITIES   ASSUMED 

§  1110.  General  rules. 

§  1111.  Power  to  take  fee  simple. 

§  1112.  Title  as  limited  to  life  of  corporation. 

VI.   PRESUMPTIONS   AND   COLLATERAL  ATTACK 

§  1115.  Collateral  attack. 


1.    GENERAL  RULES 


§1082.  Power  as  incidental.    Every  corporation  has  the' im- 
plied power  to  acquire  and  own  real  estate  unless  there  is  some 
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§  1082]  Pkivate  Coepoeations  [Ch.  29 

special  law  or  a  provision  in  the  charter  to  the  contrary.^  A 
declaration  in  the  charter  of  a  charitable  corporation  that  it  has 
neither  capital  stock  nor  assets  does  not  preclude  power  of  the 
corporation  to  accept  a  donation  of  real  property.* 

II.    POWER    AS    DEPENDENT    ON    PURPOSE    FOR    WHICH    ACQUIRED    OR 

USED 

§  1086.  General  rules.  A  purchase  of  land  is  not  within  cora 
porate  powers  merely  because  it  is  a  profitable  investment.' 

§  1087.  Amount  in  excess  of  actual  necessity.  Land  not  nec- 
essary to  the  conduct  of  the  business  cannot  be  acquired.* 

§  1089.  Purchase  for  speculation." 

§  1095.  Application  of  rules  to  particxilar  corporations — 
Railroad  companies.  Railroad  land  held  in  anticipation  of 
future  use  for  legitimate  and  necessary  purposes  cannot  be  for- 
feited by  the  state,  under  the  Kentucky  statutes.^ 

III.    STATUTES    OB    CONSTITUTIONAL    PROVISIONS    AS    GRANTING    OB 
LIMITING  POWER 

§  1097.  Grant  of  power — General  considerations.  A  grant 
by  the  state  to  a  corporation  of  power  to  acquire  and  enjoy  real 
estate  without  limit  as  to  value  and  quantity  is  a  contract  which 
cannot  be  impaired  by  a  subsequent  statute  where  no  right  to 
repeal  or  amend  the  charter  has  been  reserved.' 

1  Sisters  of  Charity  of  Incar-  Word  v.  Emery,  144  La.  614,  81 
nate  "Word  v.  Emery,  144  La.  614,      So.    99. 

81  So.  99.  SNatioraal   Equitable   Society  v. 

In  Texas  an  irrigation  company  Alexander,  —  Tex.  'Civ.  App.  — , 

may   acquire   land.     Westbrook   v.  220  S.  W.  184. 

Missouri-Texas  Land   &   Irrigation  4Hallam  v.  Bailey,  —  Okla.  — , 

Co.,  —  Tex.   Civ.  App.  — ,  195   S.  166  Pac.  874. 

W.  1154.  5  That    a   college   may   purchase 

But  in  North  Carolina  it  seems  property  for  purpose  of  develop- 
to  be  held  that  a  railroad  company  ment  and  sale,  see  Diggs  v.  Mor- 
has  no  power  to  acquire  or  hold  gau  College,  133  Md.  264,  105  Atl. 
except      by     statutory     authority.  157. 

Wallace   v.   Moore,  178  N.  C.  114,  6  Chesapeake    &    O.     R.     Co.    v 

100  S.  E.  237.  Com.,  189  Ky.  465,  225  S.  "W.  145. 

2  Sisters  of  Charity  of  Incarnate  7  Southern  Realty  Co.  v.  Tchula 
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Ch.  29]  Acquisition  of  Real  Property  [§  1103 

§  1099.  Express  or  implied  prohibition — In  general,  A  con- 
stitutional provision  prohibiting  corporations  from  acquiring 
real  estate,  except  such  as  is  necessary,  is  not  self-executing, 
and  real  estate  acquired  in  violation  thereof  does  not  ipso  facto 
escheat  to  the  state.* 

§  1102.  —  Restriction  as  to  quantity  or  value.  In  Oklahoma 
the  1908  statute  requiring  corporations  to  dispose  of  real  prop- 
erty not  used  in  the  business,  except  real  estate  in  cities  or  towns 
owned  at  the  time  the  act  became  effective,  within  seven  years, 
was  not  repealed  by  the  Act  of  May  27,  1908.' 

§  1103.  —  Restriction  to  amount  reasonably  necessary.  If 
land  is  being  held  by  a  corporation  in  anticipation  of  future 
use  for  corporate  purposes,  and  is  accompanied  by  an  ever- 
present  intention  to  devote  it  to  such  use,  the  Kentucky  con- 
stitutional provision  and  statute  forbidding  corporations  to  own 
real  estate  not  necessary  for  carrying  on  its  business  for  longer 
than  five  years  does  not  apply;  and  the  intention  to  so  devote 
the  property  to  corporate  use  need  not  be  shown  by  any  acts  at  a 
formal  meeting  of  the  board  of  directors.^"  The  Kentucky  pro- 
hibition against  corporations  holding  real  property  not  neces- 
sary for  business  purposes  for  more  than  five  years  does  not 
apply  where  the  corporation  in  good  faith  acquires  it  for  a 
necessary  purpose  and  holds  the  property  with  the  bona  fide  in- 
tent to  devote  it  to  a  necessary  purpose ;  ^^  and  such  a  statute 
does  not  impair  the  obligation  of  a  contract  where  the  charter 
does  hot  confer  the  right  to  hold  unnecessary  land.^* 

A  state  has  the  right  to  escheat  land  held  by  a  national  bank, 
in  violation  of  a  state  statute  fixing  five  years  as  the  limit  for 
holding  real  estate  not  necessary  for  use,  the  National  Banking 
Act  containing  the  same  prohibition. ^^ 

Co-Operative     Stores,      114     Miss.  Forfeiture  can  be  enforced  only 

309,  75  So.  121.  by  the  state.     Chesapeake  &  O.  E. 

SParival   Inv.    Co.   v.    State,   —  Co.  v.  Eosskamp,  179  Ky.  175,  200 

Okla.  — ,  175  Pac.   514.             '  S.   "W.   496. 

estate  V.  Prairie  Oil  &  Gas  Co.,  12 Com.    v.    Clark    County    Nat. 

—  Okla.  — ,  167  Pac.   756.  Bank,  187  Ky.  151,  219  S.  W.  175, 

10  Com.  V.  Mehler  &  Ecksten-  following  Germania  Ins.  Co.  v. 
kemper  Lumber  Co.,  183  Ky.  11,  Com.,  141  Ky.  606,  133  S.  W.  393. 
208  S.  W.  13.  13  Com.    v.    Clark    County    Nat. 

11  Com.  V.  Clark  County  Nat.  Bank,  187  Ky.  151,  219  S.  W.  175. 
Bank,  187  Ky.  151,  219  S.  W.  175. 
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§  1103]  Private  Cobpoeations  [Ch.  29 

A  purchase  of  real  estate  to  compromise  a  demand  against  the 
corporation  for  breach  of  contract  is  beyond  corporate  power 
where  a  statute  prohibits  purchases  of  real  estate  by  corpora- 
tions except  so  far  as  necessary  to  enable  them  to  do  business.^* 

§  1105.  —  Exception  of  particular  purposes.  In  Mississippi 
a  statute  prohibits  the  ownership  of  land  by  a  corporation  for 
agricultural  purposes.  This  statute  is  not  violated  by  the  ac- 
quisition of  farming  land  but  only  by  the  acquisition  of  it  for 
agricultural  purposes.^^ 

IV.    MODE  OF   ACQUISITION 

§  1107.  General  rules.  A  corporation  may  acquire  title  to 
land  by  adverse  possession.^^  Power  to  acquire  title  by  pur- 
chase implies  the  right  to  acquire  title  by  donation. i''  A  cor^ 
poration  created  to  care  for  the  sick  in  hospitals,  to  care  for 
insane  persons,  incurables,  aged  people  and  foundlings,  and  to 
conduct  orphan  asylums  and  a  training  school  for  nurses,  has 
power  to  receive  a  donation  of  realty.^* 

§  1108.  Power  to  take  by  devise.^'  In  the  absence  of  legisla- 
tion to  the  contrary,  a  testator  may  legally  devise  lands  in  one 
state  to  a  corporation  created  under  the  laws  of  another  state.^" 
A  devise  to  a  corporation  may  be  conditional.^^    A  devise  to  a 

14  National  Equitable  Society  v.  nate  Word  v.  Emery,  144  La.  614, 
Alexander,  —   Tex.   Civ.   App.   — ,      81  So.  99. 

220  S.  W.  184.  18  Sisters    of    Charity    of   Incar- 

15  Middleton  v.  Georgetown  Mer-  nate  Word  v.  Emery,  144  La.  614, 
cantile  Co.,  117  Miss.  134,  77   So.      81   So.   99. 

956.  19  Eeligious  corporation,  by 
This  statute  does  not  apply,  statute,  may  acquire  property  by 
however,  as  to  corporations  ere-  devise.  Potter  v.  Pike,  —  N.  T. 
ated  before  its  passage  whose  char-  App.  Div.  — ,  183  N.  Y.  Supp.  842. 
ter  gave  them  the  right  without  Power  to  take  personal  prop- 
limit  to  own  and  hold  land.  South-  erty  by  bequest,  see  §  1072,  supra, 
ern  Eealty  Co.  v.  Tchula  Co-Oper-  20  Sisters  of  Cliarity  of  Incar- 
ative  Stores,  —  Miss.  — ,  75  So.  nate  Word  v.  Emery,  144  La.  614, 
121.  81  So.  99. 

16  Cross  V.  Seaboard  Air  Line  21  Sisters  of  Charity  of  Incar- 
Ey.  Co.,  172  N.  C.  119,  90  S.  E.  nate  Word  v.  Emery,  144  La.  614, 
14.  81    So.   99. 

17  Sisters    of    Charity    of    Incar- 
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charitable  corporation  is  not  void  because  it  and  its  successors 
may  cease  to  exist  .^^ 

Under  a  statute  providing  that  no  corporation  can  take  under 
a  will  "unless  expressly  authorized  by  charter  or  by  statute," 
it  is  sufficient  that  the  authority  be  conferred  by  the  articles 
of  incorporation  where  a  company  is  created  under  a  general 
law,  since  the  word  "charter"  as  used  therein  includes  articles 
of  incorporation.^* 

The  proportion  of  one's  estate  a  person  may  devise  or  be- 
queath to  a  charitable  corporation  is  sometimes  limited  by  stat- 
ute, where  the  testator  has  a  husband,  wife,  child  or  parent.^* 

V.    TITLE  ACQUIRED  AND  LIABILITIES  ASSUMED 

§  1110.  General  rules.  A  grant  of  a  railroad  right  of  way  to 
a  corporation,  or  to  perpetual  trustees  holding  for  corporate 
uses,  does  not  need  words  of  succession  in  order  to  be  per- 
petual.2B 

§1111.  Power  to  take  fee  simple.  Corporations  may  take 
title  in  fee  to  real  property.  The  statutes  of  mortmain  have  never 
been  adopted  in  North  Carolina.^^  A  railway  company  may  ac- 
quire the  fee  in  real  property.*'' 

§  1112.  Title  as  limited  to  life  of  corporation.  The  fact  that 
the  charter  of  a  corporation  limits  the  term  of  the  charter  to 
fifty  years  does  not  preclude  the  power  to  take  title  to  realty 
in  perpetuity.**  A  charitable  corporation  may  accept  a  dona- 
tion in  perpetuity  although  the  term  of  its  charter  is  limited  to 
fifty  years.** 

22  Skinner  v.  Noithern  Trust  Co.,  Co.,  172  N.  C.  119,  90  S.  E.  14. 
288  HI.  229,  123  N.  E.  289.  27  Stevens  v.  Galveston,  H.  &  S. 

23  In  re  Hanson's  Estate,  38  S.  A.  Ey.  Co.,  —  Tex.  — ,  212  S.  W. 
D.   1,  159   N.   W.   399.  639. 

24 In  re  Tone's  Will,  186  N.  Y.  28  Sisters    of    Charity    of    Inoar- 

App.  Div.  361,  174  N.  Y.  Supp.  391.  nate  Word  v.  Emery,  144  La.  614, 

26  Georgia    v.    Cincinnati    South-  81   So.   99. 

em  Ey.,  248  U.   8.   26,   63   L.   Ed.  29  Sisters    of    Charity    of    Inoar- 

104.  nate  "Word  v.  Emery,  144  La.  614, 

26  Cross  v.  Seatoard  Air  Line  E.  81   So.   99. 
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VI.    PRESUMPTIONS  AND   COLLATERAL  ATTACK 

§  1115.  Collateral  attack."  An  individual  in  litigation  with 
a  corporation  cannot  take  advantage  of  the  fact  that  the  com- 
pany has  not  complied  with  the  provisions  of  the  statute  with 
reference  to  holding  real  property.'^ 

so  See   also    §  1561,   infra. 
SlEeichert    v.    Ellis    Ferry    Co., 
184  Ky.  150,  211  S.  "W.  403. 
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Purchase  and  Ownership  of  Stock 

I.   POWER   TO   TAKE   AND    HOLD    STOCK   IN   ANOTHER    CORPORATION 

§  1117.  General  rule — Eule  in  United  States. 

§  1122.  Statutory  authority. 

§  1125.  Effect  of  purchaser  or  seller  being  a  foreign  corporation. 

§  1126.  Taking  stock  in  payment  of  antecedent  debts. 

§  1128.  Taking  stock  as  collateral. 

§  1131.  Purchase  of  stock  to  control  corporation. 

II.   POWER    OP    CORPORATION    TO    TAKE    AND   HOLD   ITS    OWN    STOCK 

§  1135.  Rule  in  United  States — ^Minority  rule. 

§  1136.  —  Majority  rule. 

§  1137.  Agreement  to  repurchase  stock  sold. 

§  1138.  Express  or  implied  charter  or  statutory  authority. 

§  1139.  Express  prohibition  or  restriction. 

§  1141.  Fraud  upon   or   prejudice  to  creditors  or  stockholders. 

§  1142.  Taking  stock  as  collateral. 

§  1143.  Taking  stock  in  payment  of  debts. 

§  1146.  Who  may  attack. 

I.    POWER  TO  TAKE  AND  HOLD  STOCK  IN  ANOTHER  CORPORATION 

§  1117.  General  rule — ^Rule  in  United  States.  Ordinarily 
a  corporation  has  no  power  to  purchase  stock  in  another  cor- 
poration.^ 

§1122.  Statutory  authority.  Of  course  a  corporation  may 
purchase  and  hold  stock  in  another  corporation  where  expressly 
authorized  so  to  do  by  statute.^  Where  a  statute  authorizing 
the  creation  of  corporations  excepts  corporations  for  insurance 
business,  another  statute  authorizing  corporations  created 
under  the  former  statute  to  purchase  stock  in  other  corporations 

1  Central  Life  Securities  Co.  v.  Construction  of  statutes  as  to 
Smith,  236  Fed.  170;  Dillard  &  Cof-  power  of  bank  to  buy  stock  in 
fin  Co.  V.  Eichmond  Cotton  Oil  other  corporations,  see  Moore  v. 
Co.,  140  Tenn.  290,  204  S.  W.  758.  Fremont    State    Bank,    103    Wash. 

2  Wrightsville   Hardware    Co.    v.  249,    173   Pae.   1089. 
McElroy,  254  Pa.  422,  98  Atl.  1052. 
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does  not  empower  a  securities  company  created  thereunder  to 
buy  stock  in  an  insurance  company.' 

§  1125.  Effect  of  purchaser  or  seller  being  a  foreign  cor- 
poration. Power  to  purchase  stock  in  another  corporation  does 
not  give  a  foreign  corporation  the  right  to  own  stock  in  an  Illi- 
nois corporation*  A  consolidated  railroad  company  which 
becomes  thereby  a  domestic  corporation  both  in  Illinois  and  In- 
diana, whose  road  is  partly  in  both  states,  operates  a  road 
connecting  with  a  "railroad  of  another  state,"  within  the 
Illinois  statute,  so  as  to  be  authorized  to  purchase  stock  of  the 
connecting  road.* 

§  1126.  Taking  stock  in  payment  of  antecedent  debts.     A 

corporation  may  take  stock  in  payment  of  a  debt.^ 

§  1128.  Taking  stock  as  collateral.  A  corporation  may  take 
stock  as  collateral  to  secure  payment  of  a  loan  or  performance 
of  a  contract.'' 

§  1131.  Purchase  of  stock  to  control  corporation.  The  Clay- 
ton Act  forbidding  corporations  engaged  in  commerce  to 
acquire  the  whole  or  any  part  of  the  stock  of  another  corpora- 
tion, where  the  effect  will  be  to  lessen  competition,  does  not 
apply  where  a  subsidiary  corporation  merely  sells  the  product 
of  the  parent  company.*  The  public  policy  of  Illinois  will  not 
permit  the  control  of  one  corporation  by  another.^ 

II.   POWEK  OF  COEPOEATION  TO  TAKE  AND  HOLD  ITS  OWN  STOCK 

§  1135.  Rule  in  United  States — Minority  rule.     In   a  few 

states  it  is  held  that  a  corporation  cannot  purchase  its  own  stock, 
with  certain  exceptions, '  unless  expressly  authorized  to  do  so ;  ^^ 

3  Central  Life  Securities  Co.  v.  7  Edwards  v.  Internatioual  Pave- 
Smith,  236  Fed.  170.                                ment    Co.,   227   Mass.    206,   116  N. 

4  United    Vacuum    Sweeper    Co.      E.   266. 

V.   Groth,  210  111.  App.   358.  8  Niles-Bement-Pond   Co.  v.  Iron 

6  "Williamson  v.  Illinois  Cent.  R.  Holders'   Union,  246  Ted.   851. 

Co.,  —  Ind.   App.   — ,    121   N.    B.  8  United    Vacuum    Sweeper    Co. 

324.  V.  Groth,  210  111.  App.  358. 

6  Edwards  v.  International  Pave-  10  Williams    v.    Maryland    Glass 

ment  Co.,  227  Mass.  206,  116  N.  E.  Corporation,  134  Md.  320,  106  Atl. 

266.  755;    Stringfellow    v.    Eosebrough 
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but  this  rule  does  not  prevent  a  valid  gift  of  its  stock  to  a  cor- 
poration by  a  stockholder.^^  Such  a  purchase,  although  ultra 
vires,  may  be  ratified  by  the  legislature.^^  The  law  prohibiting 
a  corporation  from  purchasing  its  own  stock  is  not  violated  by 
a  corporate  contract  with  an  employee  or  ofScer  whereby  he  is 
to  receive,  in  addition  to  a  fixed  sum,  as  salary,  certain  shares 
of  stock  to  be  paid  for  out  of  the  dividends,  but  with  an  option 
reserved  to  the  corporation  to  take  the  stock  at  par  on  the  officer 
or  employee  ceasing  to  be  in  the  service  of  the  corporation.^' 

On  the  theory  that  a  corporation  cannot  do  indirectly  what 
it  cannot  do  directly,  a  corporation,  where  it  has  no  power  to 
purchase  its  own  stock,  cannot  agree  to  resell  part  of  the  stock 
subscribed  for  and  that  on  a  failure  to  resell  the  corporation 
would  pay  for  the  stock  out  of  the  proceeds  of  the  sale  of  land 
conveyed  to  it  by  the  subscriber  in  payment  for  the  stock.^* 

A  surrender  of  stock  to  the  corporation  by  stockholders  is 
not  invalid  as  a  purchase  by  the  corporation  of  its  own  stock, 
where  the  stock  was  not  retired  but  reissued  on  a  sale  to  other 


persons, 


16 


§1136.  — Majority  rule.  In  most  jurisdictions  it  is  held 
that  corporations  have  power  to  acquire  their  own  stock.^^  "It 
is  well  settled"  in  the  federal  courts  that  a  corporation  "has 
inherent  power  to  purchase  its  own  stock.  "^"^    A  corporation 


Monument  Co.,  —  Ma.  App.  — , 
196  S.  W.  1050;  Whaley  v.  King, 
141  Tenn.  1,  206  S.  W.  31. 

nShaw  V.  Carr,  93  "Wash.  550, 
161  Pac.  345. 

Where  all  the  stock  is  trans- 
ferred for  property,  surrender  of 
a  part  of  the  stock  to  the  corpo- 
ration to  be  sold  to  obtain  work- 
ing capital  is  not  a  dealing  in  its 
own  stock  by  the  corporation. 
Shaw  V.  Carr,  93  "Wash.  550,  161 
Pac.   845. 

12  Brown  v.  Boston  &  M.  R.  E., 
233  Mass.  428,  124  N.  B.  322. 

13  "Williams  v.  Maryland  Glass 
Corporation,  134  Md.  320,  106  Atl. 
755,  construing  contract  as  con- 
ditional  sale    of   shares    of   stock. 


14Fogarty    v.    Hunter,    83    Ore.  > 
183,  162  Pac.  964,  based  on  "Wash- 
ington law. 

16  Sargent  v.  "Waterbury,  83 
Ore.  159,  161  Pac.  443,  163  Pac, 
416. 

ISSanford  v.  First  Nat.  Bank, 
238  Fed.  298,  Arkansas  rule;  Farm- 
ers' "Union  Mercantile  Co.  v.  Eiek- 
etts,  129  Ark.  177,  195  S.  "W.  381; 
Kelly  V.  McCormick-Murray  Mfg. 
Co.,  201  111.  App.  308;  Tapper  v. 
Boston  Chamber  of  Commerce,  — 
Mass.  — ,  126  N,  E.  464;  lUoway 
V.  Daly,  65  Pa,  Super.  Ct.  333; 
"West  Texas  Supply  Co.  v.  Duni- 
van,  —  Tex.  Civ.  App.  — ,  198  S. 
"W.   163. 

17  First     Trust     Co.     v.    Illinois 
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may,  in  Nebraska,  turn  over  real  estate  or  other  property  to 
stockholders  in  exchange  for  their  shares  of  stock,  if  done  in 
good  faith  and  not  injurious  to  the  rights  of  creditors  or  stock- 
holders.^* 

§  1137.  Agreement  to  repurchase  stock  sold." 

§  1138.  Express  or  implied  charter  or  statutory  authority. 

"Where  a  corporation,  hy  its  charter,  is  given  power  to  buy  its 
own  stock  out  of  "surplus  earnings  or  accumulated  profits," 
and  it  does  buy  its  stock  and  give  notes  therefor,  it  must  have 
the  surplus  at  the  time  the  contract  is  executed  and  the  notes 
signed  and  delivered  rather  than  at  the  time  the  notes  become 
due.2« 

In  New  York,  a  corporation  may  purchase  its  stock  only  from 
surplus  profits,  and  where  a  company  had  no  such  surplus  the 
holder  of  a  note  given  to  one  selling  his  stock  to  the  company 
cannot  have  his  claim  allowed  as  against  other  creditors.^^ 

§  1139.  Express  prohibition  or  restriction.^^  jjj  California  a 
corporation  cannot  purchase  its  own  stock  for  the  reason  that 
the  statute  prohibits  directors  from  dividing  or  paying  to  stock- 
holders any  part  of  the  capital  stock.^*  The  New  Jersey  statute 
forbidding  declaration  of  dividends  except  from  surplus  or  net 

Cent.    E.    Co.,    256   Fed.    830.      To  a  note,  although  valid  when  issued, 

same  effect,  see  West  Penn  Chem-  was  taken  at  the  peril  of  lack  of 

ical      &      Manufacturing      Co.      v.  surplus    at    the    maturity    of    the 

Prentice,   236  Fed.   891.  note. 

Whether  a  purchase   of  its  own  22  Delaware     statute     forbidding 

stack   is   legal    depends    upon   the  purchase  by  a   corporation   of  its 

facts  of  the  particular  case.     San-  own  stock  "when  such  use  would 

ford  V.  First  Nat.  Bank,  238  Fed.  cause  any  impairment  of  the  cap- 

298.  ital     of     the     corporation"     con- 

18  Singhaua  v.  Piper,  103  Neb.  strued.  West  Penn  Chemical  & 
493,  172  N.  W.  523.  Manufacturing     Co.     v.     Prentice, 

19  See  §  604,  supra.  236  Fed.  891. 

20  In  re  O'Gara  v.  Maguire,  259  23  E.  J.  Dodge  Co.  v.  First  Nat. 
Fed.  935,  and  see  In  re  Fechheim-  Bank,  260  Fed.  758,  following 
er-Fischel  Co.,  212  Fed.  357.  Schulte      v.      Boulevard      Gardens 

21Grasselli      Chemical     Co.      v.  Land  Co.,  164  Cal.  464,   44  L.  E. 

Aetna  Explosives  Co.,  258  Fed.  66.  A.   (N.  S.)   156,  Ann.  Cas.  1914  B 

In  In  re  Brueek  &  Wilson   Co.,  1013,  129  Pac.  582. 
258  Fed.  69,  it  was  held  that  such 
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profits  and  also  the  distribution  of  any  part  of  the  capital  stock 
does  not  prevent  a  corporation  purchasing  shares  of  its  own 
stock,  where  its  capital  over  and  above  its  capital  stock  was 
sufficient  to  pay  existing  creditors  and  also  for  the  stock."* 
Under  the  Nevada  statutes  forbidding  payment  to  stockholders 
of  any  part  of  the  capital  stock,  or  any  reduction  of  capital 
stock,  a  corporation  cannot  purchase  its  own  stock  and  pay  for 
it  out  of  capital  as  distinguished  from  surplus."^  A  statute 
forbidding  corporations  to  purchase  or  hold  their  own  stock, 
either  absolutely  or  as  collateral,  after  it  has  once  been  issued, 
does  not  prevent  a  company,  in  its  formative  stage,  contracting 
for  the  surrender  and  cancellation  of  subscription  stock  to  sup- 
press, an  overissue  in  excess  of  its  authorized  capitalization, 
when  such  correction  of  the  illegal  issue  is  done  in  good  faith, 
free  of  any  taint  of  fraud,  and  not  prejudicial  to  the  rights  of 
third  persons.^^  A  statute  prohibiting  corporations  from  pur- 
chasing their  own  stock  does  not  make  illegal  a  redemption  of 
preferred  stock  according  to  its  terms.*'' 

National  banks  are  expressly  prohibited  from  buying  their 
own  stock,"*  unless  necessary  to  save  a  debt  owing  to  them."' 

§  1141.  Fraud  upon  or  prejudice  to  creditors  or  stockhold- 
ers.*" A  purchase  of  its  own  stock  is  invalid  where  in  fraud  of 
ereditors,*^  subject  to  the  limitation  that  the  injury  must  be  to 
existing  creditors,  and  that  subsequent  creditors  cannot  be  re- 
garded as  prejudicially  affected  by  any  such  purchase  unless 

24  Du  Pont  V.  Du  Pont,  242  Fed.  Purchase  of  stock  in  corpora- 
98,  133.  tion  by  officers  of  corporation  as 

25  Jesson  V.  Noyes,  245  Ped.  46.  conferring    rights    on    corporation, 

26  Kelly  v.  Central  Union  Pire  see  Du  Pont  v.  Du  Pont,  256  Ped. 
Ins.    Co.,    101    Kan.    91,    L.    R.   A.  129. 

1918  C  1170,  165  Pac.  806.  31  Sanford   v.   Pirst   Nat.   Bank, 

27  p.  T.  Gunther  Grocery  Co.  v.      238  Ped.  298. 

Hazel,  179  Ky.  775,  201  S.  W.  336.  A    corporation    cannot   purchase 

28  Pirst  Nat.  Bank  v.  Arm-  its  own  stock  so  as  to  give  the  pur- 
chaser a  claim  as  a  creditor  with 
the  right  to  share  equally  with 
other  creditors,  where  the  pur- 
chase prevents  paying  other  credi- 

226;    Commonwealth    Trust    Co.   v.  tors  in  full  and  in  effect  converts 

Pirst-Secoud    Nat.    Bank,    260    Pa.  stockholders  into  creditors.    Bayne 

223,  103  Atl.  598.  v.  Coming  Egg  Parm,  —  N.  J.  Eq. 

30  See   also    §5057,  infra.  — ,  111   Atl.   289. 
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807,    198    S.    W. 

226. 

29  First     Nat. 

Bank     v.     Arm- 

strong,    177    Ky. 

807,    198    S.    W. 
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a  specific  intention  is  apparent  that  the  purchase  was  made  in 
anticipation  of  possible  future  insolvency .^^  Subsequent  cred- 
itors with  notice  of  the  impairment  of  the  capital  stock  by  a 
purchase  by  the  corporation  of  its  own  stock  and  the  execution 
of  bonds  to  pay  therefor,  cannot  claim  priority  over  the  bond- 
holders.^' There  is  no  fraud  where,  at  the  time  of  the  transfer 
of  corporate  property  to  certain  stockholders  in  exchange  for 
their  stock,  the  remaining  corporate  property  is  of  sufficient 
value  to  be  ample  security  for  the  debts  of  the  corporation.'^ 
If  insolvent,  a  corporation  cannot  purchase  its  own  stock.'* 
Where  the  purchase  of  its  own  stock  is  made  when  the  com- 
pany is  insolvent,  or  if  the  purchase  renders  it  insolvent,  the 
sale  is  voidable  as  to  existing  creditors,  and  if  notes  or  bonds 
are  given  by  the  corporation  in  exchange  for  stock,  such  notes 
or  bonds  will  be  subordinate  to  the  claims  of  existing  creditors 
in  the  distribution  of  the  assets  of  the  corporation;  and  this  is 
also  true  as  to  subsequent  creditors  of  the  corporation  who  be- 
come such  without  notice  of  the  purchase  but  relying  upon 
the  previous  solvency  and  unimpaired  stock.'^ 

§  1142.  Taking  stock  as  collateral.  In  Minnesota,  a  bank 
taking  its  own  stock  as  security,  must,  by  statute,  sell  it  within 
six  months ;  and  the  time  begins  to  run  from  the  date  the  stock 
is  acquired.  If  not  so  sold,  the  security  is  invalid  as  to  creditors 
or  purchasers  acquiring  rights  thereto  thereafter  from  or 
through  the  owner  of  the  stock." 

§  1143.  Taking  stock  in  payment  of  debts.  The  rule  in  some 
states  prohibiting  a  corporation  from  purchasing  its  own  stock 
does  not  apply  to  a  purchase  at  a  sale  for  unpaid  assessments." 
A  bank  may  receive  its  own  stock  in  payment  of  a  debt  although 
it  has  no  power  to  purchase  its  own  shares.'^ 

32  Illoway  V.  Daly,  65  Pa.  Super.  36  First  Trust  Co.  v.  Illinois 
Ct.   333.  Cent.   E.   Co.,   256  Fed.   830. 

33  First  Trust  Co.  v.  Illinois  37  Sigel  v.  Security  State  Bank, 
Cent.  E.  Co.,  256  Fed.  830,  134  Minn.  272,  159  N.  W.  567. 

34  Singhaus  v.  Piper,  103  Neb.  38  Mitchell  v.  Blue  Star  Min. 
493,  172  N.  W.  523.  Co.,  98  "Wash.  191,  167  Pac.  130. 

36  Brown  v.  T.  B.  Eeed  Co.,  31  39  Noyes  v.  "Wood,  247  Fed.  72. 

Idaho    529,    174    Pac.    136. 
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§  1146.  Who  may  attack.  If  a  corporation  buys  its  own 
stock  where  it  had  no  authority  to  do  so,  it  may  recover  the 
amount  paid,  and  if  insolvent  its  receiver  or  assignee  may  re- 
cover.*" A  stockholder  creditor  who,  with  full  knowledge  of 
the  transfer  of  corporate  property  to  certain  stockholders  in 
exchange  for  their  stock,  recognizes  it  as  valid  and  delays  for 
four  years  to  attack  it,  is  not  entitled  to  relief.*^ 

40  Whaley  v.  King,  141  Tenn.  1,  41  Singhaus    v.    Piper,    103    Neb. 

206  S.  "W.  31.  493,  172  N.  W.  523. 
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CHAPTER  31 

Powers  as  to  Franchises 

I.   IN   GENERAL 

§  1148.  Definition  and  kinda 

II.  CORPORATE   OB   GENERAL    TRANCHISE 

§  1152.  General  rules. 

III.  SPECIAL   OR   SECONDARY   FRANCHISE 

§  1156.  General  considerations. 

§  1157.  Definition  and  scope. 

§  1158.  Distinguished  from  license. 

§  1160.  As  including  "powers." 

§  1164.  Necessity  for  municipal  consent  to  use  of  streets. 

§  1165.  Exclusive  franchises. 

§  1171.  Application  for  and  determination  of — Imposing  conditions. 

§  1172.  Acceptance. 

§  1173.  Construction. 

§  1174.  Duration— In  general. 

§1175.  — Where  franchise  silent. 

§  1178.  Forfeiture  or  revocation — In  general.  , 

§  1179.  —  As  bi;each  of  contract. 

§  1180.  —  Grounds  for  forfeiture. 

§  1182.  —  Necessity  for  declaration  of  forfeiture  or  resort  to  courts. 

§1183.  — Who  may  assert  forfeiture;   procedure. 

§  1184.  Amendment  or  modification. 

§  1185.  Eights  and  duties  of  grantee  of  franchise. 

I.    IN   GENERAL 

§  1148.  Definition  and  kinds.^    The  ' '  grant,  rights,  privileges 
and  power  to  do  business  of  a  private  corporation  are  its  fran- 

1  Definition     of     franchise,     see  v.  Hurlburt,  83  Ore.  633,  163  Pac. 

State    V.    Black    Diamond    Co.,    97  1170. 

Ohio  St.  24,  L.  R.  A.  1918  E  352,  What  are   franchises,  see  elabo- 

119  N.  E.   195.  rate  discussion  in  dissenting  opin- 

Definition    and    kinds    of    fran-  ion   of  Justice   Teller  in  Grant  v. 

chises,  see  Western  Union  Tel.  Co.  Elder,   64  Colo.  104,  170  Pac.  198. 
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chises. ' '  ^  "Where  a  statute  uses  the  word  ' '  franchise, ' '  it  may 
mean  the  primary  franchise  or  a  secondary  franchise.  Whether 
the  one  or  the  other  depends  on  the  intent  of  the  legislature.^ 

II.  COEPOftATE  OB  GENEKAL  FRANCHISE 

§  1152.  General  rules.*  A  franchise  "  is  a  right  or  privilege 
granted  to  a  person  or  corporation  by  the  government  or  a  state 
either  directly  or  indirectly."  The  right  "thus  granted  to  an 
artificial  person  or  legal  entity  to  be  a  corporation  is  known  as 
its  primary  franchise. "  ^  As  further  illustrating  the  difference 
between  the  primary  franchise  and  other  franchises,  the  Okla- 
homa court  says,  in  a  bank  case:  "The  right  to  be  a  corpora- 
tion and  the  franchise  to  conduct  business  should  not  be  con- 
fused. The  franchise  to  do  a  banking  business  is  controlled  by 
the  bank  commissioner,  subject  to  statutory  regulations.  In 
the  event  of  certain  contingencies,  defined  by  statute,  such 
franchise  may  be  withdrawn,  but  such  withdrawal  does  not 
destroy  the  life  of  the  corporation. ' '  ^ 

III.  SPECIAL  OE  SECONDAEY  FRANCHISE 

§1156.  General  considerations.  An  irrigation  company  to 
furnish  water  to  raise  rice  requires  no  franchise  to  enable  it  to 
do  business  and  hence  is  not  operating  a  "public  utility."'' 

§  1157.  Definition  and  scope.*  The  authority  conferred  on 
a  corporation  "by  some  sovereign  power  to  transact  a  par- 
ticular business  or  to  do  a  specified  act  is  designated  its  sec- 
ondary franchise."'     In  Louisiana,   secondary  franchises  are 

2  Grant  v.  Elder,  64  Colo.  104,  ing  business  are  separate  and  dis- 
170   Pac.   198.  tinet.      First    State   Bank   v.    Lee, 

3  State  ex  rel.  Coco  v.  Riverside  —  Okla.  — ,  166  Pac.  186. 
Irrigation  Co.,  142  La.  10,   76  So.  7  State  ex  rel.  Coco  v.  Eiverside 
216.  Irrigation   Co.,  142  La.   10,   76  So. 

4  Power  to  sell,  see  §  1224,  infra.  216. 

6  Western   V.    Tel.    Co.   v.   Hurl-  8  Definition     of     "special     fran- 

burt,   83   Ore.   633,   163   Pac.   1170.  chise,"    see   People    v.    State   Tax 

6  First    State   Bank    v.    Lee,   —  Commission,  103   N.  T.  Misc.   648, 

Okla.  — ,  166  Pac.  186.  170   N.  Y.   Supp.  997. 

The   right   to   be   a    corporation  9  Western  U.   Tel.    Co.   v.   Hurl- 

and  the  franchise   to   do   a  bank-  hurt,  83   Ore.   633,  163   Pac.   1170. 
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defined  as  ' '  special  privileges,  in  addition  to  the  corporate  fran- 
chise which  may  be  granted  by  the  state  (as  the  right  of 
eminent  domain)  or  by  a  parish  or  municipality  (as  the  right 
to  operate  a  public  ferry,  or  to  make  use  of  a  street)."^"  A 
grant  by  the  United  States  to  telegraph  companies  of  the  right 
to  use  highways  is  a  secondary  as  distinguished  from  a  primary 
franchise.'^ 

§  1158.  Distinguished  from  license.  A  grant  of  the  right  to 
use  streets  to  a  telegraph  company  is  held  in  Oregon  to  be  a 
franchise  rather  than  a  license.^^ 

§1160.  As  including  "  powers,  "i^ 

§  1164.  Necessity  for  municipal  consent  to  use  of  streets.^* 

A  public  service  company,  although  owning  abutting  property, 
cannot  maintain  wires  under  an  alley  without  the  consent  of 
the  city  as  required  by  statute.^^ 

§  1165.  Exclusive  franchises.  A  franchise  will  not  be  deemed 
exclusive  unless  its  terms  are  clear.^^  A  street  railway  franchise 
does  not  preclude  the  city  building  a  rival  road,  without  liability 
for  damages." 

A  statute  prohibiting  licensing  public  utilities  for  duplica- 
tion of  service  in  any  territory,  unless  a  certificate  of  public 

10  state   ex   rel.   Coco   v.   Eiver-  pany,    in    New    York    City,    see 

side  Irrigation  Co.,  142  La.  10,  76  Holmes  Electric  Protective  Co.  v., 

So.  216.  Williams,  228  N.  Y.  407,  127  N.  E. 

H  Western  U.  Tel.  Co.  v.  Hurl-  315,   rev'g   181    N.    Y.   App.   Div. 

burt,   83   Ore.   633,   163   Pac.   1170.  687,  168  N.  Y.  Supp.  746. 

12  Western  tJ.  Tel.  Co.  v.  Hurl-  Eight  of  telephone  company  to 
burt,  83  Ore.  633,  163  Pac.  Ii70.  use   of   streets,   see   Chesapeake   & 

13  Eight  of  eminent  domain  as  P.  Tel.  Co.  v.  State  Eoads  Corn- 
franchise,  see  International  Smelt-  mission,  134  Md.  1,  106  Atl.  257. 
ing  Co.  V.  Tooele  County,  —  Utah  16  Holland  Eealty  &  Power  Co. 
— ,    182   Pac.    841.  v.  St.  Louis,  —  Mo.  — ,  221  S.  W. 

14  Power  of  city  to  compel  tak-  51. 

ing  out  of  franchise  to  use  streets,  16  Piedmont  Power  &  Light  Co. 

see  Holmes  Electric  Protective  Co.  v.   Graham,  253   IT.   S.   193,  64  L. 

V.  Armstrong,  97  N.  Y.  Misc.  184,  Ed.    855;    North    Michigan    Water 

162   N.  Y.  Supp.   770.  Co.    v.    Eseatiaba,    199   Mich.    286, 

Necessity    for    street    franchise  165   N.   W.   847. 

for    electric    burglar    alarm    com-  IV  United  Eailroads  of  San  Fran- 
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necessity  is  acquired,  does  not  create  a  monopoly  nor  is  it  un- 
constitutional as  impairing  the  obligation  of  a  contract,  or  vio- 
lating the  clauses  relating  to  due  process,  equal  protection  of 
the  laws,  etc.^^ 

§1171.  Application  for  and  determination  of — Imposing 
conditions.  In  granting  a  franchise  to  use  streets, -the  munici- 
pality may  impose  any  terms  it  sees  fit,  except  that  conditions 
subsequent  must  be  reasonable.^'  Statutory  authority  to  con- 
struct telegraph  or  telephone  lines  upon  highways  or  acroE.3 
state  bridges  does  not  confer  a  right  to  use  without  compensa- 
tion.^o 

r 

§  1172.  Acceptance.  A  franchise  is  complete  as  a  contract  o.i 
the  passing  of  an  ordinance  and  acceptance  thereof,  before 
execution  of  any  formal  contract.''^ 

§  1173.  Construction.  In  case  of  doubt,  franchise  contracts 
should  be  construed  in  favor  of  the  public ;  **  and  no  privileges 
or  exemptions  will  be  deemed  to  have  been  granted,  unless  given 
in  clear  and  explicit  terms.^*  But  while  street  franchises  are 
to  be  strictly  construed,  they  "are  not  to  be  so  construed  as  to 
defeat  the  purpose  for  which  the  grant  is  made. "  ^*  A  grant  to 
a  railroad  of  a  right  of  way  across  highways  includes  the  right 
to  lay  water  pipes  along  the  right  of  way.^^ 

Cisco  V.  City  and   County  of   San  22  Piedmont  Power  &  Light  Co. 

Francisco,  249  U.  S.  517,  63  L.  Ed.  v.   Graham,   253   XT.   S.   193,   64  L. 

739,   aff'g   239   Ped.    987.  Ed.   855;   City  of  Dubuque  v.  Du- 

18 Farmers'    &    Merchants'    Co-  buque   Elec.   Co.,  —  lorwa  — ,  177 

Op.   Tel.   Co.   V.   Boswell   Tel.   Co.,  N.    W.    700;    Cleveland   E.    Co.   v. 

187  Ind.  371,  119  N.  E.  513.  Cleveland,  97  Ohio  St.  122,  119  N. 

19  Valley    Railways    v.    Mechan-  E.  202. 

iesburg  Borough,  265  Pa.  222,  108  23  Chambersburg     v.     Chambers- 

Atl.  629.  burg  &  G.  Elec.  Ey.  Co.,  257  Pa. 

20  American    Telephone    &    Tele-      113,   101   Atl.   922. 

graph  Co.  v.  State  Eoads  Commia-  24  State  ex  rel.  Milwaukee  Elec. 

sion,    134'  Md.    11,    106    Atl.    260;  Eailway   &   Light   Co.   v.   Braman, 

Chesapeake  &  Potomac  Tel.  Co.  v.  —  "Wis.  — ,  178  N.  W.  301. 

State  Eoads  Commission,  132  Md.  25  Louisville  &  N.  E.  Co.  v.  Cov- 

194,  103  Atl.  447.  ington,  184  Ky.  811,  213  S.  "W.  568. 

21  Trenton  &  Mercer  County 
Traction  Co.  v.  Trenton,  90  N.  J. 
L.  378,  101  Atl.  562. 
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§  1174.  Duration — In  general.^^  While  a  corporation  may 
take  a  franchise  for  a  period  longer  than  its  corporate  existence, 
a  franchise  will  not  be  construed  as  a  perpetual  one  unless  in  an 
exceptional  case.^''  A  perpetual  franchise  is  generally  held 
invalid.*^*  While  the  Kentucky  Constitution  prohibits  the  grants 
of  franchises  by  cities  for  more  than  twenty  years,  a  contract 
between  a  city  and  a  public  service  company  extending  a  few 
months  beyond  the  twenty  years  is  valid  for  so  much  of  the 
period  as  is  embraced  within  the  life  of  the  franchise.^' 

§  1175.  —  Where  franchise  silent.  In  some  jurisdictions,  a 
franchise  not  limited  in  point  of  time  is  perpetual.^"  In  other 
jurisdictions,  if  a  street  franchise  is  for  no  definite  time,  it  is 
limited  to  the  life  of  the  corporation.*^ 

§  1178.  Forfeiture  or  revocation — In  geneiral.  A  franchise 
partially  invalid  is  not  invalid  in  toto  where  the  good  and  bad 
parts  are  clearly  separable.'^  Where  the  remedy  for  forfeiting 
a  franchise  is  fixed  by  the  franchise  itself,  giving  power  to 
future  councils,  the  legislative  act  of  the  council  in  revoking  the 
franchise  is  binding  on  the  courts.''     Courts  cannot  relieve  a 

26 Indeterminate      permits,      see  A  grant  of  "all  the  right  and 

State    V.    Oconto    Elec.    Co.,    165  authority"  that  a  city  "has  the 

Wis.  467,  161  N.  W.  789.  capacity   to   grant"   to   operate   a 

Effect  of  consolidation  of  cities  street    railway    on    certain   streets 

on  prior  franchises,  see  Bay  City  is  a  grant  in  perpetuity  where  the 

V.    Saginaw-Bay    City   E.    Co.,   207  city  has  authority  to  make  a  per- 

Mich.  419,  174  N.  W.  193.  petual  grant.     Covington  v.  South 

Perpetual  franchises,  see  note  in  Covington    &    C.    St.    E.    Co.,    246 

2  A.   L.   R.   1105-1129,   annotating  U.  S.  413,  62  L.  Ed.  802,  2  A.  L.  E. 

Covington   v.   South    Covington   &  1099. 

C.   St.   E.   Co.,   246  IT.   S.   413,   62  31  People    v.    Commercial    Tele- 

L.  Ed.  802,  2  A.  L.  R.  1099.  phone  &  Telegraph  Co.,  277  111.  265, 

27  North  Michigan  Water  Co.  v.  L.   K.   A.   1917   D   704,   115   N.   B. 

Escanaba,   199   Mich.   286,   165   N.  379;    Temiskaming    Tel.    Co.,    Ltd. 

W.   847.  V.  Torwn  of  Cobalt,  46  Dom.  L.  Eop. 

28Newsom    v.    Eainier,    94   Ore.  (Can.)    477. 
199,  185  Pac.  296.  32  City  of  La  Follette  v.  La  Fol- 

29  S.  E.  Sehaff  &  Co.  v.  City  of  lette  Water,  Light  &  Telephone 
La  Grange,  176  Ky.  548,  195  S.  W.  Co.,   252   Fed.    762. 

1097.  33Newsom    v.    Eainier,    94    Ore. 

30  See     City     of    Livingston    v.      199,  185  Pac.  296. 
Monidah  Trust,  261  Fed.  966. 
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street  railway  company  from  a  forfeiture  of  its  street  franchise 
incurred  by  failure  to  construct  the  road  as  provided  for  in 
the  franchise  making  it  a  ground  for  forfeiture.'* 

§1179.  — As  breach  of  contract.  Breach  of  conditions  in 
a  street  franchise  by  a  gas  company  is  not  excused  because  per- 
formance of  the  conditions  was  rendered  impossible  by  acts  of 
the  federal  war  board.'* 

§  1180.  —  Grounds  for  forfeiture.  A  forfeiture  of  a  street 
franchise  is  discretionary  with  the  courts  which  will  hesitate  to 
grant  it  where  it  will  destroy  large  investments  and  no  public 
injury  appears.'^ 

§  1182.  —  Necessity  for  declaration  of  forfeiture  or  resort 
to  courts.  A  street  franchise  is.  forfeited  ipso  facto  where  the 
ordinance  itself  provides  that  it  "shall  be  forfeited"  if  a  cer- 
tificate of  approval  is  not  obtained  from  the  public  service  com- 
mission within  a  certain  time.''' 

§1183.  — Who  may  assert  forfeiture;  procedure.  For-, 
feiture  of  a  city  franchise  can  be  had  only  by  the  state  or  by 
the  city  on  authority  given  by  the  state."  Parties  to  a  street 
franchise  may  contract  as  to  the  remedy  for  noncompliance 
with  the  conditions  of  the  franchise,  so  as  to  make  such  remedy 
exclusive." 

§  1184.  Amendment  or  modification.  The  charter  right  of  a 
telephone  company  to  use  highways  does  not  preclude  municipal 
power  to  direct  upon  what  streets  and  in  what  manner  the  lines 
shall  be  installed,  so  as  to  prevent  a  street  franchise  being  based 
on  a  consideration  and  constituting  a  binding  contract.*" 

31  Gas  &  Electric   Securities  Co.  37  Town   of   Mill   Valley   v.   Na- 

V.   Manhattan   &   Queens   Traction  tional  Surety  Co.,  —  Cal.  App.  ■ — , 

Corporation,  266  Fed.  625.  182   Pac.    459. 

35  Town  of  North  Hempstead  v.  38  City    of   Livingston   v.    Moni- 
Public     Service     Corp.     of     Long  dah  Trust,   261   Fed.   966. 
Island,    107   N.    Y.    Misc.    19,    176  39Newsom    v.    Rainier,    94    Ore. 
N.  Y.   Supp.   621.  199,  185  Pac.  296. 

36  State  ex  rel.  McAllister  v.  40  Traverse  City  v.  Citizens ' 
Cupples  Station  Light,  Heat  &  Tel.  Co.,  195  Mich.  393,  161  N.  W. 
Power  Co..  —  Mo.  — ,   223  S.  W.  983. 

75. 
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§  1185.  Rights  and  duties  of  grantee  of  franchise.  A  street 
franchise  is  a  contract.*^  A  purchaser  of  a  railroad  at  judicial 
sale  has  no  right  to  operate  it  merely  for  his  own  private  pur- 
pose, to  the  exclusion  of  the  public.*^  A  corporation  having  a 
valid  street  franchise  may  sue  to  enjoin  interference  therewith 
by  a  competitor.*^  Specific  performance  of  a  franchise  may  be 
obtained  in  equity  by  a  public  service  company,  in  a  proper 
case.**  A  street  franchise  or  license  to  a  telephone  company 
gives  it  no  right  "to  enter  upon  land  within  the  street  and 
commit  acts  injurious  thereto  without  the  consent  of  the  owner 
of  such  land. ' '  **  Where  the  conditions  in  a  street  railway 
franchise  granted  by  a  city  constitute  a  contract  binding  the 
company  to  construct  extensions,  the  city  may  compel  specific 
performance  of  such  contract  duty.*^ 


41  State  V.  Vincennes  Traction 
Co.,  187  Ind.  291,  117  N.  E.  961; 
Neweomerstown  v.  Consolidated 
Gas  Co.,  100  Ohio  St.  494,  127  N.  E. 
414. 

48  State  V.  Black  Diamond  Co., 
97  Ohio  St.  24,  L.  R.  A.  1918  E  352, 
119  N.  E.  195. 

43  Lindsley  v.  Dallas  Consol.  St. 
E.  Co.,  —  Tex.  Civ.  App.  — ,  200 
S.  W.  207,  quoting  4  McQuillin 
Mun.   Corp.   §1771. 


44  City  of  La  Eollette  v.  La 
PoUette  Water,  Light  &  Telephone 
Co.,  252  Fed.   762. 

45Hurlburt  v.  Union  Tel.  Co., 
168  Wis.  125,  169  N.  W.  308,  trim- 
ming trees. 

46  Thomas  v.  Spartanburg  Gas 
&  Elee.  Co.,  —  S.'  C.  — ,  103  S. 
E.  149. 
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CHAPTER  32 
Alienation  of  Propeety  and  Franchises 

I.   GENERAL   CONSIDIKATIONS 

i  1187.  Implied  power. 

!  1188.  Sale  of  surplus  or  of  property  taken  as  security. 

i  1193.  Transfer    for    unauthorized    purpose    or   one    outside    of   scope    of 

business — Sale  for  future  delivery, 
i  1194.  Property  subject  to  limitations  or  specified  trust. 

II.    SUBSCRIPTIONS,    GIFTS    AND    DONATIONS 

i  1199.  Implied  power — In  general. 
I  1200.  —  Donations  held  beyond   corporate  power. 
(  1201.  • —  Donations  held   within  corporate  power. 
)  1202.  Dedication  to  public  use. 

III.   TKANSPER   or   ALL    OF   PKOPEETY 

i  1203.  General  rule. 

I  1205.  Power  as  against  creditors. 
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I.    GENERAL   CONSIDERATIONS 

§  1187.  Implied  power.  Ownership  of  land  by  a  corporation 
ordinarily  carries  with  it  the  power  of  disposition.^  A  corpora- 
tion has  power  to  sell  property  although  it  had  no  power  to 
acquire  it  in  the  first  instance.^  A  cemetery  corporation  may 
sell  property  to  another  cemetery  corporation,  without  violating 
the  Missouri  statute.*  Power  to  buy  and  sell  goods  includes 
power  to  take  an  order  from  a  customer,  send  the  order  to  the 
wholesaler,  and  have  him  ship  direct  to  the  customer.* 

§  1188.  Sale  of  surplus  or  of  property  taken  as  security.    In 

Pennsylvania,  however,  it  is  held,  in  construing  certain  statutes, 
that  a  railroad  company  developing  electric  current  for  its  own 
use  cannot  supply  a  coal  company  with  current  for  its  mining 
operations.* 

§  1193.  Transfer  for  unauthorized  purpose  or  one  outside  of 
scope  of  business — Sale  for  future  delivery.^  A  cotton  gin 
company  has  no  power  to  speculate  in  the  cotton  seed  market  by 
contracting  to  deliver  cotton  seed  six  months  in  the  future, 
when  it  did  not  then  own  the  seed  and  could  not  estimate  the 
amount  it  would  take  in  as  a  part  of  the  business.'  On  the 
other  hand,  a  cotton  oil  company  has  power  to  sell  such 
"linters"  as  it  manufactures,  and  may  "estimate  its  output 
for  a  year,  where  such  estimation  is  reasonable  and  made  in  good 
faith,"  and  contract  to  sell  its  output  on  such  estimate.* 

§  1194.  Property  subject  to  limitations  or  specified  trust.' 

Lands  held  as  a  cemetery  cannot  be  sold  to  pay  debts  or  for 

1  Gulf  Lines  Connecting  Ey.  v.  5  Citizens '  Electric  Illuminating 
Golcouda  Northern  Ey.,  290  111.  Co.  v.  Lackawanna  &  W.  V.  Power 
384,  125  N.  E.  357.  Co.,  255  Pa.  176,  99  Atl.  465. 

2  Sisters  of  Charity  of  Incarnate  6  See   also   §  847,   supra. 

Word  V.  Emery,  144  La.  614,  81  So.  7  Bishop   Mfg.   Co.   v.   Sealy   Oil 

99;   Bishop  Mfg.   Co.  v.   Sealy  Oil  Mill  &  Manufacturing  Co.,  —  Tex. 

Mill  &  Manufacturing  Co.,  —  Tex.  Civ.  App.  — ,   220  S.   W.  203. 

Civ.  App.  — ,  220  S.  W.  203.  8  Taylor  Cotton  Oil  Co.  v.  Early- 

I     3  Allison  V.  Cemetery  Caretaking  Poster  Co.,  —  Tex.   Civ.  App.  — , 

Co.,  —  Mo.  — ,  223  S.  W.  41.  204  S.  W.  1179. 

4  Sheehan  v.  Sheehan-Hackley  &  9  Power  of  religious  corporations 

Co.,  —  Tex.  Civ.  App.  — ,  196  S.  to  sell  property,  under   California 

^-  664.  statutes,    see     GifEen     v.     Christ's 
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other  than  cemetery  purposes.^"  Trustees  of  a  church  to  whom 
land  is  conveyed  for  cemetery  purposes  cannot  transfer  such 
land  to  an  oil  company  to  dig  for  oil.^^  Where  land  was  con- 
veyed for  a  meeting  house,  burying  ground,  etc.,  and  the  grantee 
afterwards  was  incorporated,  it  could  not  convey  the  property 
for  secular  uses  notwithstanding  a  general  statute  conferring 
power  to  convey  property .^^ 

II.    SUBSCRIPTIONS,   GIFTS  AND  DONATIONS 

§  1199.  Implied  power — In  general.^* 

§  1200.  —  Donations    held    beyond    corporate    power.      A 

brokerage  company  has  no  power  to  subscribe  funds  in  aid  of 
the  erection  of  a  theater  building.^*  In  Texas,  a  corporation 
created  for  the  "raising,  buying  and  selling  of  live  stock"  and 
forbidden  by  statute  to  create  any  debt  or  "employ  its  means 
and  assets  except  for  money  paid,  labor  done  or  property 
actually  received,"  has  no  power  to  execute  a  note  to  aid  a 
railroad  in  constructing  its  line  although  it  will  greatly  benefit 
the  land  holdings  of  the  live  stock  company.^^  A  charitable 
corporation  cannot  donate  its  funds  to  another  corporation  or- 
ganized for  similar  or  other  purposes,  unless  such  donation 
assists  it  to  carry  out  the  purpose  for  which  the  corporation 
was  created.^® 

Church,  —  Cal.  App.  — ,  191  Pac.  13  For  illustration  of  payment  of 

718.  money  by   one   corporation   to   an- 

For  illustration  of  forfeiture  of  other   in   which   it   held   stock,   to 

donation      to      university      where  relieve    it    of   financial    embarrass- 

amended  charter  put  it  under  con-  ment,  which  was  held  not  a  gift, 

trol   of   different   religious    denom-  see,  Howard  v.   Tatum,   81  W.  Va. 

ination,    see    Curtis    &    Barker    v.  561,  94  S.  E.  965. 

Central    University,    —    Iowa    — ,  UOrpheum     Theatre     &    Eealty 

176  N.  W.  330.  Co.  v.  Seavey  &  F.  Brokerage  Co., 

10  Hughes  v.  Pinelawn  Ceme-  197  Mo.  App.  661,  199  S.  W.  257. 
tery,  —  N.  Y.  Misc.  — ,  177  N.  Y.  16  Eichardson  v.  Bermuda  Land 
Supp.   175.  &    Live    Stock    Co.,   —   Tex.    Civ. 

11  Barker  v.  Hazel-Fain  Oil  Co.,  App.  — ,  210  S.  W.  746. 

—  Tex.   Civ.  App.   — ,   219   S.   W.  16  Northwestern     University     v. 

874.  Wesley  Memorial  Hospital,  290  111. 

12  Chew    v.    First    Presbyterian  205,  125  N.  B.  13. 
Church,  237  Fed.   219. 
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§  1201.  —  Donations  held  within  corporate  power.  A  cor- 
poration has  incidental  power  to  create  a  pension  fund  to  be 
shared  by  officers  and  employees.^'' 

§  1202.  Dedication  to  public  use.^^  ^  corporation  which 
owns  and  deals  in  lands  can  make  dedications ;  ^^  but  a  public 
service  company  cannot  dedicate  property  indispensable  to  its 
operation,  such  as  an  approach  to  a  bridge.^" 

III.  TRANSFER  OF  ALL  OF  PROPERTY 

§1203.  General  rule.  A  sale  of  all  the  stock  of  a  corpora- 
tion is  in  legal  effect  a  sale  of  all  of  the  assets.*^  An  assign- 
ment by  a  corporation  of  all  its  assets  ' '  of  every  kind ' ' 
includes  liability  of  its  directors  to  it  for  mismanagement  or 
misconduct.^* 

§  1205.  Power  as  against  creditors.  Under  the  New  York 
statute  permitting  one  corporation  to  transfer  all  its  property 
to  another  corporation  subject  to  the  rights  of  objecting  cred^ 
itors,  a  judgment  creditor  of  a  foreign  corporation  which 
transfers  its  property  all  in  New  York  to  another  foreign  cor- 
poration may  follow  such  property  in  the  hands  of  the  trustee  in 
bankruptcy  of  the  transferee.*' 

§  1206.  Power  as  against  minority  stockholders — In  gen- 
eral.** A  contract  of  sale  of  all  the  corporate  assets,  providing 
that  it  shall  not  become  operative  until  the  owners  of  all  the 
stock  have  ratified  or  signed  it,  is  void  where  all  the  stockhold- 

17  Heinz  v.  National  Bank  of  21  Johnson  v.  Canfield-Swigart 
Commerce,  237  Fed.  942,  applying  Co.,  292  111.  101,  126  N.  E.  608, 
rule  to  a  bank.  afC'g  211  111.  App.  423. 

18  Power  of  church  to  dedicate  22  First  Nat.  Bank  v.  Smith,  — 
land,   see  Albers   v.   Acme   Paving  W.  Va.  — ,  103  S.  E.  318. 

&  Crusher  Co.,  196  Mo.  App.   265,  28  In   re    American   Candy   Mfg. 

194  S.  W.  61.  Co.,   256  Fed.   87. 

19  Duke  Land  &  Improvement  24 ' '  Power  of  directors  to  sell 
Co.  V.  Murphy,  179  N.  C.  133,  101  property  of  corporation  without 
S.   E.   497.  consent  of  stockholders,"  see  note 

20  Eichmond  v.  Mayo  Land  &  in  5  A.  L.  E.  930,  annotating  Hen- 
Bridge  Co.,  120  Va.  545,  91  S.  E.  dren  v.  Neeper,  279  Mo.  125,  5 
615.  A.  L.  E.  927,  213  S.  W.  839. 
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ers  have  not  signed  or  ratified.^*  A  stockholder  who  partici- 
pates in  a  transfer  of  all  the  corporate  property  and  who  is 
'silent  when  the  purchase  is  proceeding  on  the  theory  that  the 
sale  had  been  properly  authorized,  is  estopped  to  impeach  the 
regularity  of  the  proceedings.^^ 

§  1207.  —  Where   required  by  exigencies   of  business.    A 

majority  of  the  stockholders  may  seU  all  the  corporate  prop- 
erty "when,  from  any  cause,  the  business  of  a  corporation,  not 
charged  with  duties  to  the  public,  has  proved  so  unprofitable 
that  there  is  no  reasonable  prospect  of  conducting  the  business 
in  the  future  without  loss,  or  when  the  corporation  has  not, 
and  cannot  obtain,  the  money  necessary  to  pay  its  debts  and 
to  continue  the  business  for  which  it  was  organized,  even  though 
it  may  not  be  insolvent  in  the  commercial  sense. "  ^"^  It  "is 
never  ultra  vires  of  a  corporation  to  provide  for  the  payment 
of  its  valid  debts  so  far  as  its  assets  are  available  for  that 
purpose,"  and  it  may  convey  all  the  corporate  property  to  pay 
debts.^*  A  majority  of  the  stockholders  may  sell  all  the  prop- 
erty of  an  insolvent  corporation.**®  So  a  mining  corporation 
may  sell  all  its  property  when  it  is  in  debt  and  has  no  money 
to  develop,  against  the  objections  of  minority  stockholders.*" 
Minority  stockholders  cannot  prevent  a  sale  of  all  the  cor- 
porate assets  where  necessary  to  prevent  the  corporation  coming 
to  an  immediate  and  disastrous  end  because  the  charter  was 
voidable,  a  change  of  name  was  illegal,  and  under  the  laws  of 
the  territory  where  operating  it  would  be  impossible  to  carry 
out  necessary  contracts.^^    There  is  no  bad  faith  in  transferring 

26  Williams  v.  Croft  Hat  &  No-  29Ehea    v.     Newton,     262    Fed. 

tion  Co.,  82  W.  Va.  549,  96  S.  B.  345;    Carrier  v.   Dixon,   142   Teun. 

929.  122,   218   S.   W.    395,   holding   also 

26  Akin    v.    Bates,    89    Ore.    260,  that  the  1907  statute  is  not  man- 
173  Pac.  889.  datory;   Beggs  v.  Myton   Canal  & 

27  Geddes    v.    Anaconda    Copper  Irrigation    Co.,    —   Utah    — ,    179 
Min.   Co.,  —  U.   S.   — ,   65   L.   Ed.  Pa-c.  984. 

— ,  41  Sup.  Ct.  209,  rev  'g  on  other  30  Geddes    v.    Anaconda    Copper 

grounds    245    Fed.    225,    applying  Min.   Co.,   245  Fed.   225,  afC'g  222 

rule   to  sale   of   silver  mine   when  Fed.  129,  rev'd  —  TJ.  S.  — ,  65  L. 

such  mining  had  become  unprofit-  Ed.   — ,   41   Sup.   Ct.   209. 

able.  31  American     Elementary     Elec. 

28  Bowman  v.  Anderson,  268  Mo.  Co.    v.    Normandy,    46    App.    Cas. 
1,  186  S.  W.  1012.  (D.   C.)    329. 
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all  the  property  of  an  irrigation  company  where  necessary  be- 
cause of  danger  of  losing  its  water  rights  because  of  financial 
trouble.'^ 

§  1208.  —  Where  not  required  by  exigencies  of  business.    A 

solvent  corporation  cannot  sell  all  its  property  where  a  minority 
stockholder  objects.^' 

§  1209.  —  Corporations  created  to  own  and  sell  lands.'*    A 

corporation  authorized  by  its  charter  "to  purchase  and  acquire 
real  and  personal  property  and  sell  and  alienate  the  same,  in 
whole  or  in  part,  freely  and  to  the  same  extent  as  any  person" 
may  do,  has  power  to  sell  all  its  property  against  the  dissent  of 
minority  stockholders.'^  Directors  of  a  company  formed  to  buy 
and  sell  real  estate  may  sell  a  large  quantity  of  land  without 
the  consent  of  all  the  stockholders.'® 

§  1210.  —  Statutory  provisions.  Sale  of  all  of  the  corporate 
property  with  the  consent  of  a  majority  or  a  certain  per  cent 
of  the  stockholders  is  often  expressly  provided  for  by  statute.''' 
The  fact  that  consent  to  a  sale  of  all  the  corporate  property 
was  obtained  at  a  directors'  meeting,  instead  of  at  a  stock- 
holders' meeting  as  required  by  statute,  is  immaterial,  where  the 
directors  either  owned  or  represented  all  the  stock."  A  sale  of 
all  the  corporate  property,  even  where  the  consent  of  the  neces- 
sary per  cent  of  the  stockholders  was  given  at  a  directors'  in., 
stead  of  a  stockholders'  meeting  as  required  by  statute,  is  at 
most  voidable  as  distinguished  from  void." 

In  California,  all  of  the  corporate  property  cannot  be  trans- 
ferred without  the  consent  of  the  holders  of  two-thirds  of  the 

32  Beggs  V.  Myton  Canal  &  Ir-  36  Hendren  v.  Neeper,  279  Mo, 
rigation  Co.,  —  Utah  — ,  179  Pao.      125,  213  S.  W.  839. 

984.  37  Michigan     Independent     Tele^ 

33  Superior  Min.  Co.  v.  White  phone  &  Traffic  Ass'u  v.  Michigan 
Coal  Co.,  214  III.  App.   381.  Eailroad     Coramissiou,     190    Mich 

34  Construction  of  charter  as  to  337,  157  N.  W.  52. 

power  of  real   estate   company   to  38  In  re  Drosnes,  187  N.  T.  App. 

sell    land,    see    In    re    Berry,    247  Div.  425,  175  N.  Y.  Supp.  628. 

Fed.   700.  39  In  re  Drosnes,  187  N.  Y.  App 

35  Logic  V.  Mother  Lode  Copper  Div.  425,  175  N.  Y.  Supp.  628. 
Mines  Co.,  106  Wash.  208,  179  Pac. 

835. 
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stock;  and  such  consent  will  not  be  presumed.*"  The  California 
statute  does  not  apply  to  option  contracts  to  purchase,  at  least 
where  not  including  the  entire  business.*^ 

The  Ohio  statute  requiring  notice  to  stockholders  on  selling 
all  the  corporate  property  is  mandatory,  and  it  is  the  duty  of 
the  purchaser  to  see  that  the  statute  has  been  fully  complied 
with.*^ 

The  Texas  statute  authorizes  corporations  to  sell  or  other- 
wise convey  such  real  and  personal  estate  "as  the  purposes  of 
the  corporation  shall  require ' ' ;  and  it  is  held  that  the  directors 
are  the  ones  to  determine  when  a  sale  is  necessary  and  that 
their  determination  can  be  attacked  only  by  the  state.*^ 

The  Utah  statute  permits  mining  companies  to  sell  all  their 
property  if  a  majority  of  the  stockholders  consent.**  In  Utah, 
by  statute,  all  corporations  created  under  the  general  incorpora- 
tion law,  where  a  majority  of  the  stockholders  agree,  may  dis- 
pose of  all  the  corporate  property  where  there  is  nothing  to 
the  contrary  in  the  articles  of  incorporation.** 

§  1211.  Stock  of  purchasing  corporation  as  consideration. 

In  some  states,  a  corporation  having  power  to  sell  all  its  prop- 
erty and  to  acquire  and  own  shares  of  stock  in  other  corpora- 
tions may  sell  all  its  property  for  stock  in  another  company .*8 
In  New  Jersey,  however,  power  to  sell  all  the  property  of  the 
corporation  with  the  consent  of  the  holders  of  a  majority  of 
the  stock  does  not  authorize  a  transfer  of  all  the  corporate  assets 
for  stock  in  another  corporation  to  be  issued  to  the  several 
stockholders  of  the  seller,  since  in  violation  of  the  statutes 
relating  to  dividends  to  stockholders  from  profits  and  distribu- 

40  Porter  v.  Anglo  &  London  44  Geddes  v.  Anaconda  Copper 
Paris  Nat.  Bank,  36  Cal.  App.  191,  Min.  Co.,  245  Fed.  225,  aff'g  222 
171  Pac.  845,  holding  also  that'sale      Fed.   129. 

was     void     as     against     execution  45  Beggs   v.   Myton   Canal   &   Ir- 

creditor  of  the  corporation.  rigation  Co.,  —  Utah  — ,  179  Pac. 

41  Bradford    v.    Sunset    Land    &      984. 

Water   Co.,   30    Cal.   App.    87,   157  46Logie  v.  Mother  Lode  Copper 

Pac.  20.  Mines  Co.,  106  Wash.  208,  179  Pae. 

42  Cyclone  Drill  Co.  v.  Zeigler,  835.  See  Baker-Matthews  Mfg. 
99  Ohio  St.  151,  124  N.  E.  131.  Co.   v.    Grayling   Lumber    Co.,    134 

43  Gulf  Pipe  Line  Co.  v.  Lasater,  Ark.  351,  203  S.  W.  1021. 
—  Tex.   Civ.  App.  — ,   193   S.   W. 

773. 
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tion  of  capital  to  stockholders  after  payment  of  debts.*''  So 
the  South  Dakota  statute  authorizing  a  "sale"  of  all  the  cor- 
porate assets  where  authorized  by  a  vote  of  three-fourths  of 
the  stock  at  a  stockholders'  ipeeting,  does  not  apply  to  a  trans- 
fer of  assets  to  a  corporation  organized  by  the  majority  stock- 
holders, in  exchange  for  stock  in  the  new  company.** 

The  right  of  a  majority  of  the  stockholders  to  sell  all  the 
corporate  property,  which  is  generally  limited  to  a  sale  for  cash, 
includes  a  transfer  for  stock  in  another  company  which  stock- 
holders ' '  may  at  once,  in  the  New  York  or  other  general  market, 
convert  into  an  adequate  cash  consideration  for  what  his  hold- 
ings were  in  the  corporate  property. "  *' 

§  1213.  Statutory  authorization.  Many  of  the  statutes 
authorizing  a  sale  of  all  the  corporate  property  apply  to  and 
include  quasi  public  corporations.^"  Where  a  statute  confers 
power  to  sell  all  of  the  corporate  property,  it  will  be  presumed 
that  a  sale  was  made  under  the  statute  until  the  contrary 
affirmatively  appears.^^ 

§  1214.  Effect  of  transfer  of  all  of  property.  A  sale  of  all 
the  corporate  property  does  not  terminate  corporate  existence.^^ 

IV.  TRANSFER  OF  PEOPEKTY  BY  QUASI  PUBLIC  CORPORATIONS 

§  1216.  General  rules.  Railroad  companies  may  dispose  of 
terminals  to  a  terminal  company.^* 

47  Dalsheimer    v.    Graphic    Arts  60  Gulf  Pipe  Line  Co.  v.  Lasater, 

Co.,  86  N.  J.  Eq.  49,  97  Atl.  497.  —   Tex.   Civ.   App.   — ,   193   S.   W. 

ISKremer   v.    Public    Drug    Co.,  773. 

41  S.  D.  365,  170  N.  W.  571,  hold-  61  Gulf  Pipe  Line  Co.  v.  Lasater, 

ing     that     minority     stockholders  —  Tex.   Civ.   App.  — ,   193   S.   W. 

cannot    be    compelled    to    accept  773. 

stock  in  another  corporation  where  68  Gulf  Pipe  Line  Co.  v.  Lasater, 

the    corporation    transfers    all    its  —   Tex.    Civ.   App.  — ,   193   S.    W. 

assets   to   another   corporation   for  773. 

stock.  63  Chicago,  M.   &  St.  P.  Ry.  Co. 

49  Geddes    v.    Anaconda    Copper  v.  Des  Moines  Union  By.  Co.,  254 

Min.   Co.,  —  U.   S.  — ,  65   L.   Ed.  Fed.    927. 
— ,  41  Sup.  Ct.  209,  rev'g  on  other 
grounds  245  Fed.  225. 
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§  1218.  Consent  of  public  service  commission.  Statutes  re- 
quiring consent  of  the  public  service  commission  to  sales  or 
leases  by  public  utility  corporations  are  constitutional.^*  in 
California,  a  contract  between  two  electric  companies  whereby 
one  is  to  sell  out  to  the  other  is  not  enforceable  where  not  ap- 
proved by  the  railroad  commission. ^^ 

§1219.  Statutory  authority.  The  legislature,  in  the  absence 
of  constitutional  prohibition,  may  authorize  public  service  cor- 
porations to  transfer  their  franchises  and  all  their  property 
although  the  transfer  may  disable  them  from  performing  their 
duties  to  the  public. ^^  "Where  legislative  authority  is  given  to 
sell  all  the  corporate  property,  a  sale  by  a  quasi  public  cor- 
poration to  pay  debts  is  permissible.^''  Under  the  Texas  stat- 
ute authorizing  corporations  to  sell  their  property  "as  the  pur- 
poses of  the  corporation  shall  require,"  the  property  of  a  quasi 
public  corporation  may  be  sold  to  pay  debts.^* 

Power  conferred  on  a  public  utility  to  mortgage  property 
and  franchises  does  not  include  power  to  sell.^^ 

v.    TEANSPEB  OF  FRANCHISES 

§  1224.  Franchise  to  be  a  corporation.  The  right  to  be  a 
corporation  is  not  the  subject  of  barter  or  sale.^" 

§  1225.  Corporate  franchises.®^  A  secondary  franchise  is 
assignable.®^    Thus,  a  franchise  to  operate  a  toll  bridge  may  be 

64  Central  IT.  Tel.  Co.  v.  Indian-  mercial     Telephone     &     Telegraph 

apolis  Tel.  Co.,  —  Ind.  — ,  126  Ni  Co.,    277   111.    265,   L.    E.    A.    1917 

E.   628.  D  704,  115  N.  E.  379. 

66  Napa  Valley  Elee.  Co.  v.  Ca-  60  Levy    v.    Eeed,    —    Okla.    — , 

listoga  Elec.  Co.,  38  Cal.  App.  477,  170  Pac.  497;  First  State  Bank  v. 

176  Pac.  699.  Lee,   —   Okla.   — ,    166   Pac.    186; 

66  Gulf  Pipe  Line  Co.  v.  Lasater,  Davis  v.  Allison,  —  Tex.  Civ.  App. 

—  Tex.   Civ.   App.  — ,   193   S.   W.      — ,   189   S.   W.   968. 

773.  61  Note   on   right   to   transfer   or 

67  Gulf  Pipe  Line  Co.  v.  Lasater,      mortgage   privilege   to   use   streets 

—  Tex.   Civ.   App.  — ,   193   S.   W.      for   telegraph,   telephone    or   other 
773.  quasi  public  purpose,  see  L.  E.  A. 

68  Gulf  Pipe  Line  Co.  v.  Lasater,      1917  D  707. 

—  Tex.   Civ.   App.  — ,   193   S.   "W.  62 Traverse     City     v.     Citizens' 
773.                                                             Tel.  Co.,  195  Mich.  393,  161  N.  W. 

69  People  ex  rel.  Pearoe  v.  Com-      983. 
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assigned  or  sold.^*  So  a  grant  of  the  right  to  do  an  intrastate 
business  is  a  franchise  which  is  assignable  as  distinguished 
from  the  franchise  to  be  a  railroad  corporation  which  is  not 
assignable.**  If  a  franchise  is  granted  to  a  corporation  and  "its 
successors  and  assigns,"  authority  is  implied  to  transfer  the 
franchise;  but  the  rule  is  to  the  contrary  where  the  franchise 
is  granted  to  the  corporation  alone.*^  A  franchise,  such  as  the 
right  to  construct  and  conduct  a  railroad,  cannot  be  transferred 
to  an  individual  for  his  personal  use  and  not  for  the  public 
benefit  except  as  the  public  may  receive  an  advantage,  indirectly 
and  remotely,  in  a  commercial  way.** 

§  1227.  Legislative  authority.    Power  to  mortgage  or  lease 
franchises  does  not  confer  authority  to  sell.*'' 


63  Madison  County  v.  Clay 's 
Ferry  Bridge  Co.,  186  Ky.  518, 
218  S.  W.  299. 

61  State  V.  Eoach,  267  Mo.  300, 
184  S.  W.  969. 

66  People  ex  rel.  Pearce  v.  Com- 
mercial Telephone  &  Telegraph 
Co.,  277  111.  265,  270,  L.  E.  A.  1917 
D  704,  115  N.  E.  379. 


66  Bradshaw  v.  Hilton  Lumber 
Co.,  179  N.  C.  501,  103  S.  E.  69. 

67  People  ex  rel.  Pearce  v.  Com- 
mercial Telephone  &  Telegraph 
Co.,  277  111.  265,  L.  E.  A.  1917  D 
704,   115   N.   E.   379. 
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CHAPTER  33 

Powers  as  to  Leases  of  Property 

II.   POWER  TO  TAKE  OK  MAKE  LEASE 

§  1231.  In  general. 

§  1234.  Power  to  take  lease. 

§  1235.  Power  to  lease  all  of  property  of  strictly  private  corporation. 

§  1236.  Power   of  quasi  public  corporations — In  general. 

§1237.  — Eailroad  companies. 

§  1239.  —  Approval  by  public  utility  commission. 

III.   rORM,    CONTENTS,    VALIDITY    AND    CONSTRITCTION 

§  1242.  Necessity  for  consent  of  stockholders. 

§  1244.  Construction. 

§  1248.  Covenants — As  to  taxes. 

IV.   ASSIGNMENT   OP   LEASE    OB    SUBLETTING 

§  1251.  Form,   contents  and  effect. 

VI.   POWERS,    DUTIES,    RIGHTS    AND    LIABILITIES    OP   LESSOR   AND    LESSEE 

§  1256.  Liabilities  of  lessor — In  general. 

§  1257.  —  Statutory  liability. 

§  1259.  —  Negligence  of  lessee. 

§  1262.  Eights  and  liabilities  of  lessee — Liabilities. 

II.    POWER  TO  TAKE  OR  MAKE  LEASE 

§  1231.  In  general.  A  corporation  created  before  its  enact- 
ment is  not  affected  by  a  statute  permitting  corporations  to  lease 
all  their  property  with  the  assent  of  two-thirds  in  interest  of 
the  stockholders.^ 

§  1234.  Power  to  take  lease.*  A  university  has  power  to  rent 
a  building  to  establish  a  hospital  for  its  medical  college.'    Where 

1  Allen  V.  Francisco  Sugar  Co.,  McCray  v.  Miller,  —  Okla.  — ,  184 
—  N.  J.  Eq.  — ,  110  Atl.  37.  Pac.  781. 

2  A  mining  company  is  not  pro-  3  Ingram  v.  Texas  Christian 
hibited  from  acquiring  leases  to  University,  —  Tex.  Civ.  App.  — , 
prospect  land  for  oil  and  gas,  un-  196  S.  W.  608. 

der    the    Oklahoma     Constitution. 
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one  corporation  takes  over  the  property  of  another  company,  to 
ascertain  the  earning  capacity  of  the  latter  so  as  to  determine 
whether  it  would  buy  it  out,  and  paid  a  rental  of  six  per  cent 
of  the  valuation  of  the  property,  the  transaction,  in  effect  a 
lease,  was  valid.* 

§  1235.  Power  to  lease  all  of  property  of  strictly  private 
corporation.  A  corporation  may  lease  its  property  for  a  limited 
term  of  years.*  Independently  of  statute,  majority  stockholders 
cannot  lease  the  property  where  a  minority  object.^  Equity  will 
not  sanction  a  lease  of  the  corporate  property  in  order  to  escape 
payment  of  a  million  dollars  of  federal  income  taxes.''  Statutory 
power  to  lease  all  the  corporate  property  with  the  assent  of  two- 
thirds  in  interest  of  the  stockholders  will  not  be  construed  as 
authorizing  a  lease  to  a  foreign  corporation,  although  the  words 
"any  corporation"  are  used,  where  the  intent  seems  to  be  to 
limit  the  powCr  to  leases  to  domestic  corporations.* 

§  1236.  Power  of  quasi  public  corporations — In  general.  The 

contention  that  a  public  service  company  cannot  lease  its  prop- 
erty was  answered  by  the  fact  that  the  lease  made  possible  the 
performance  of  the  principal  and  important  duty  for  which  it 
was  organized.^ 

§  1237.  —  Railroad  companies.^"  A  railroad  company  has 
no  inherent  power  to  lease  its  road ;  ^^  but  a  railroad  company 
may  lease  part  of  its  right  of  way  to  promote  its  business, 
where  not  interfering  with  its  duties  as  a  carrier.^* 

4Dillard   &    Coffin    Co.   v.    Eich-  10  What  are  parallel  or  eompet- 

mond    Cotton    Oil    Co.,    140    Tenn.  ing   lines,   see    Chicago,   M.    &   St. 

290,  204  S.  W.  758.  P.  E.  Co.  v.  Franzen,  287  111.  346, 

5  New  York   Mail   &   Newspaper  122  N.  E.  492. 

Transp.  Co.  v.  Anderson,  234  Fed.  11  Hampden  E.  Co.  v.  Boston  & 

590,  593.  M.   E.   E.,   233   Mass.  411,   124  N. 

6  Allen   V.   Francisco    Sugar   Co.,      E.   254;   Attorney   General  v.  Bos- 

—  N.  J.  Eq.  — ,  110  Atl.  37.  ton   &   A.   E.   Co.,   233   Mass.   460, 

7  Allen  V.   Francisco    Sugar   Co.,      124  N.  E.  257. 

—  N.  J.  Eq.  — ,  110  Atl.  37.  12  Clark   v.    St.    Louis,   I.   M.    & 

8  Allen   V.   Francisco    Sugar   Co.,      S.  E.  Co.,  132  Ark.  257,  201  S.  W. 

—  N.  J.  Eq.  — ,  110  Atl.  37.  111. 

9  New  York  Mail  &  Newspaper 
Transp.  Co.  v.  Anderson,  234  Fed. 
590,    593. 
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§  1239.  —  Approval  by  public  utility  commission.    Leases  of 
railroads,  in  Massachusetts,  must  be  approved  by  the  public 


III.    FORM,  CONTENTS,  VALIDITY  AND  CONSTRUCTION 

§  1242.  Necessity  for  consent  of  stockholders.  A  lease  is  an 
"incumbrance"  within  the  Colorado  statute  requiring  approval 
of  any  incumbrance  of  the  property  of  a  mining  corporation 
by  a  majority  of  the  stock. ^* 

§1244.  Construction." 

§  1248.  Covenants — As  to  taxes.  A  covenant  in  a  lease  to 
pay  all  taxes  assessed  on  the  premises  or  business,  as  distin- 
guished from  all  taxes  imposed  on  the  lessor,  does  not  include 
the  federal  income  and  excess  profits  tax.^^  But  a  covenant  to 
pay  all  taxes  for  which  the  lessor  would  be  liable  includes  the 
federal  income  and  excess  profits  taxes  although  not  in  existence 
when  the  lease  was  made.^'  An  agreement  of  a  railroad  leas- 
ing terminal  facilities  to  pay  "one-third  of  all  taxes  or  assess- 
ments, special  or  otherwise,  and  public  charges  of  every  kind 
and  nature,"  made  in  1896  before  income  taxes  were  antici- 
pated, does  not  include  a  duty  to  pay  a  third  of  the  income 
tax  exacted  from  the  terminal  company.^* 

13  Hampden  E.  Co.  v.  Boston  &  Ijn  Eapid  Transit  Co.,  266  Fed. 
M.  E.   E.,   233   Mass.   411,   124   N.       411. 

E.    254.  16  Green  &  Coates  Sts.  Pliiladel- 

14  Elder  v.  Western  Min.  Co.,  phia  Passenger  E.  Co.  v.  Phila- 
237   Fed.   966.  delphia  Eapid  Transit  Co.,  264  Pa. 

IB  Construction  of  railroad  lease  424,  107  Atl.  784;  Continental  Pas- 

as   to   implied   guaranty   by   lessee  senger   E.    Co.    of   Philadelphia   v. 

to  pay  bonds,  etc.,  which  the  les-  Philadelphia    Eapid     Transit     Co., 

sor  might  issue  at  the  lessee's  re-  263  Pa.  564,  107  Atl.  390,  foUow- 

quest,    see    Westchester    Fire    Ins.  ing  Catawissa  E.   Co.  v.  Philadel- 

Co.  V.  Syracuse,  B.  &  N.  T.  E.  Co.,  phia  &  E.  E.  Co.,  255  Pa.  269,  99 

—  N.  Y.  App.  Div.  — ,  183  N.  Y.  Atl.  807. 

Supp.   602.  17  Philadelphia    City'    Passenger 

Construction  of  lease  of  a  street  Ey.  Co.  v.  Philadelphia  Eapid  Tran- 

railway,   where   lessee   became   in-  sit  Co.,  263  Pa.  561,  107  Atl.   329. 

solvent  and  returned  the  road,  as  18  Des   Moines   Union  E.   Co.   v. 

to    guaranty    fund,    see    Westing-  Chicago  Great  Western  E.  Co.,  — 

house  Elec.  &  Mfg.  Co.  v.  Brook-  Iowa  — ,  177  N.  W.  90. 
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IV.    ASSIGNMENT   OF  LEASE  OR  SUBLETTING 

§  1251.  Form,  contents  and  effect.^® 

VI.    POWERS,  DUTIES,  RIGHTS  AND  LIABILITIES  OF  LESSOR  AND  LESSEE 

§  1256.  Liabilities  of  lessor — In  general.  It  is  a  question 
for  the  jury  whether  a  mining  company  is  liable  for  injuries  to 
an  employee  after  it  has  leased  the  mine,  as  dependent  on 
whether  the  lease  is  a  mere  subterfuge.^" 

§  1257.  —  Statutory  liability.  The  legislature  may,  in  per- 
mitting leases  of  railroads  to  foreign  corporations,  impose  lia- 
bility for  negligence  of  the  lessee  on  the  lessor.^^  Statutes  often 
make  lessors  of  railroad  liable  for  injuries  resulting  from  the 
acts  of  lessees.^*  The  Missouri  statute  making  the  lessor  of  a 
railroad  jointly  liable  with  its  lessee,  where  the  lessee  is  a  foreign 
corporation,  for  torts  of  the  lessee  in  operating  the  road,  does 
not  deprive  the  lessor  of  due  process  of  law  nor  deny  the  equal 
protection  of  the  laws.^* 

§  1259.  —  Negligence  of  lessee.^*  The  general  rule  is  that  a 
lessor  railroad  is  liable  for  torts  of  the  lessee  in  operating  the 
road.^^  In  Georgia,  where,  without  legislative  authority,  a  rail- 
road company  permits  another  to  run  ears  over  its  railway,  it 
is  liable  for  any  injury  done  as  though  the  company  owning 

19  Service  of  notice  to  quit  on  21  Note  on  ' '  Liability  of  rail- 
sublessee,  see  F.  P.  McKay  Co.  road  for  injuries  caused  by  neg- 
V.  Savery  House  Hotel  Co.,  184  ligenee  of  another  company  using 
Iowa  260,  168  N.  W.   295.  the  road  under  a  lease,  license  or 

20  Coal  City  Min.  Co.  v.  Davis,  other  contract,"  see  L.  E.  A.  1918 
—  Ala.  App.  — ,  81  So.  358.  E  255. 

aiMurrell    v.    Kansas    City,    St.  25  Morrison   v.    Hartley,    178    N. 

L.   &   C.   E.   Co.,   279   Mo.   92,   213  C.   618,   101   8.   E.   375;   Bryant  v. 

S.    W.    964.  Sampson    Lumber    Co.,    174    N.    C. 

22  Sorenson  v.   Chicago,  E.   I.   &  360,  L.  E.  A.  1918  A  938,  93  S.  E. 

P.  E.  Co.,  183  Iowa  1123,  168  N.  926;    Mitchell   v.  .Elizabeth   Eiver 

W.  313;   Salley  Oil  Mill  v.  South-  Lumber  Co.,  174  N.  C.  119,  93  S.  E. 

em   Ey.,   108   S.   C.   131,   93   S.   E.  464;    Trinity  Valley   &   N.   E.   Co. 

336.  V.    Scholz,   —   Tex.   Civ.   App.  — , 

2S  Chicago   &  A.   E.   Co.   v.   Mc-  209  S.  W.  224;  Texas  &  N.  0.  E. 

Whirt,   243   U.   S.   422,   61   L.   Ed.  Co.  v.  Jones,  —  Tex.  Civ.  App.  — , 

826,  aff 'g  —  Mo.  —   187  S.  W.  830.  201    S.    W.    1085. 
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the  road  were  itself  running  the  cars.*^  In  Kentucky  the  lessor 
is  liable  for  the  negligence  of  the  lessee  railroad  company.*" 

Charter  power  to  lease  the  road  to  any  other  railroad  com- 
pany "upon  such  terms  as  may  be  mutually  agreed  upon"  con- 
fers no  authority  to  agree  as  to  the  respective  liabilities  of  the 
lessor  and  lessee  to  third  persons  injured  by  the  operation  of 
the  road.** 

§1262.  Rights  and  liabilities   of  lessee— Liabilities.*^   The 

fact  that  the  occupant  of  property  by  permission  or  as  a  tenant 
is  a  public  service  corporation  does  not  affect  the  rule  of  adverse 
possession  or  estoppel  to  deny  the  title  of  the  lessor.^" 

26  Western  XT.  Tel.  Co.  v.  Spen-  29  Lessee  as  liable  for  income 
cer,  —  Ga.  App.  — ,  101  S.  E.  198.  tax,  see  Catawissa  E.  Co.  v.  Phil- 

27  McAllister    v.    Chesapeake    &  adelphia  &  E.  E.  Co.,  255  Pa.  269, 
O.    E.    Co.,   243    IT.    S.    302,    61   L.  99  Atl.  807,  and   §  1248,  supra. 
Ed.  735.  30  Western  U.  Tel.  Co.  v.  Louis- 

28  Chicago  &  A.  E.  Co.  v.  Me-  ville  &  N.  E.  Co.,  250  Fed.  199, 
Whirt,   243   U.   S.   422,   61    L.   Ed.  206. 

826,   aff'g  —  Mo.   — ,   187   S.   W. 
830. 
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CHAPTER  34 

Mortgages 

n.   POWEE  TO  MORTGAGE 

§  1266.  Implied  power — Corporations  other  than  quasi  public  corporations. 

§  1269.  —  As  dependent  on  purpose. 

§  1276.  Statutory  prohibition  or  restriction — In  general. 

§  1277.  —  Limitations  as  to  amount. 

§  1278.  Mortgages  to  secure  debts  of  officers  or  stockholders. 

§  1279.  After-acquired  property — General  rules. 

III.   PROPERTY    COVERED    BY    MORTGAGE 

§  1282.  General  considerations. 

§  1284.  Franchises. 

§  1285.  General  words  as  covering  all  the  property. 

§  1288.  After-acquired  property — General  rules. 

§  1289.  —  Sufficiency  of   description. 

§  1296.  —  Property  acquired  by  successor  in  interest. 

IV.   WHO   MAY   EXECUTE   OR  AUTHORIZE 

§  1299.  Board  of  directors  and  other  officers. 
§  1301.  Necessity  for  consent  of  stockholders. 

V.   POEM,    CONTENTS,    EXECUTION,    VALIDITY,    ETC. 

§  1302.  Form  and  formal  requisites. 

§  1305.  Contents. 

§  1308.  General  statutes  governing  chattel  mortgages  as   applicable. 

§  1311.  Construction  in  general. 

§  1315.  Validity — Consideration. 

§1317.  — Who  may  attack  validity. 

§  1319.  Eecording  mortgage. 

f  1321.  Eights  and  liabilities  of  parties. 

VI.   EIGHTS    AND    REMEDIES    OP    BONDHOLDERS 

§  1324.  General  rules. 

§  1325.  Suit  to   foreclose— General  rules. 

§  1326.  —  Necessity  for  refusal  of  trustee  to  sue. 

§1327.  — Joinder  of  all  bondholders. 

§  1328.  —  Effect  of  provisions  in  mortgage. 

§  1330.  Actions  against  mortgagor  or  third  persons. 
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VII.   TRUSTEES 

§  1334;.  Pilling  vacancies. 

§  1335.  Removal,  disqualification  and  resignation. 

§  1336.  Nature   of   office — General   rules. 

§  1337.  —  Trustee  as  representing  bondholders. 

§  1389.  Powers — In  general. 

§  1344.  —  Power  to  sue. 

§  1345.  Duties — General  rules. 

§  1349.  Personal  liability — In  general. 

§  1352.  —  Use  of  bonds,  proceeds  or  other  moneys. 

§  1354.  —  Effect  of  certificates  on  bonds. 

§  1356.  Compensation  and  reimbursement. 

VIII.   FORECLOSURE    BY    SUIT 

§  1357.  General  rules. 

§  1360.  Necessity  for  and  sufficiency  of  request  of  bondholders  to  sue. 

§  1361.  Injunction  against  foreclosure. 

§  1363.  What  constitutes  default — Default  in  payments. 

§  1368.  Jurisdiction — Of    federal   courts. 

§  1371.  Parties— Plaintiff   or   plaintiffs. 

§1372.  — Defendant  or  defendants. 

§  1373.  Intervention — General  rules. 

§1374.  —Bondholders. 

§  1375.  —  Stockholders. 

§  1376.  —  Creditors  other  than  bondholders  and  other  third  persons. 

§  1378.  Defenses — ^Want  or  failure  of  consideration. 

§  1380.  —  Matters  relating  to  default  in  payment. 

§  1382.  — By  persons  other  than  the  mortgagor. 

§  1385.  Decree — General  rules. 

§  1387.  —  Provisions  as  to  sale. 

§  1392.  —  Effect  as  res  judicata  or  bar. 

§  1394.  -7-  Vacating  or  setting  aside. 

§  1395.  Sale — In  general. 

§  1396.  — Who  may  purchase. 

§  1397.  —Bids. 

§  1400.  —  Confirmation  of  sale. 

§  1402.  —  Setting  sale  aside. 

§  1403.  Title,  rights  and  liabilities  of  purchaser — In  general. 

§  1404.  —  Liability  for  debts  and  claims. 

§  1406.  —  Duties  of  purchaser. 

§  1407.  —  Contracts  as  binding  on  purchaser. 

§  1408.  —  Statutory   liability. 

§  1411.  —  Suits  by  purchaser. 

IX.   DISTRIBUTION    OF    PROCEEDS;     PRIORITIES 

§1414.  Application  of  proceeds— General  rules. 

§  1417.  Priorities  as  between  interest  and  principal. 
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§  1421.  Priorities  as  between  mortgage  and  other  liens  or  claims — In  gen- 
eral. 
§  1429.  Priorities  as  to  after-acquired  property— General  rule. 
§  1435.  Priorities  as  affected  by  statutes — General  rules. 
§1437.  — Judgments  for  torts  or  labor. 
§  1440.  Who  may  question  priority. 

II.    POWER  TO  MORTGAGE 

§  1266.  Implied  power — Corporations  other  than  quasi  puh- 
lic  corporations.  The  power  to  mortgage  is  only  coextensive 
with  the  power  to  alienate  absolutely.^ 

§  1269.  —  As  dependent  on  purpose.  A  company  has  no 
power  to  execute  a  mortgage  where  in  effect  a  mere  attempt  to 
lend  credit  to  another  company".* 

§  1276.  Statutory    prohibition    or    restriction — In    general. 

Eestrietions  on  "transfers"  apply  to  mortgages,  since  a  mort- 
gage is  a  transfer.^ 

§  1277.  —  Limitations  as  to  amount.  A  mortgage  securing 
a  debt  in  excess  of  the  statutory  limit  is  binding  on  the  corpora- 
tion and  subsequent  creditors.*  Judgment  creditors  whose  judg- 
ments were  obtained  after  the  mortgage  was  recorded  are  bound 
by  the  mortgage  notwithstanding  it  secures  a  debt  in  excess  of 
the  statutory  limit.^ 

§  1278.  Mortgages  to  secure  debts  of  officers  or  stockholders. 

A  mortgage  is  not  invalid  merely  because  it  secures  the  pay- 
ment of  notes  indorsed  by  the  directors,  especially  where  no 
creditors  are  complaining.^ 

§  1279.  After-acquired  property — General  rules.'  A  corpora- 
tion may  mortgage  after-acquired  personal  property.* 

IGulf  Pipe  Line  Co.  v.  Lasater,  6  Freeman  v.  Mitchell,  206  Mich. 

—   Tex.   Civ.  App.   — ,   193   S.   W.  380,  172  N.  W.  629,  citing  Webster 

773.  V.     Ypsilanti     Canning     Co.,     149 

2  Taylor  Peed  Pen  Co.  v.  Taylor  Mich.  489,  113  N.  W.  7. 

Nat.  Bank,  —  Tex.  — ,  215  S.  W.  7  Charter  power  of  railroad  com- 

850.  pany    to    mortgage    after-acquired 

3  Karasik  v.  People 's  Trust  Co.,  property,  see  Southern  E.  Co.  v. 
252  Fed.  324,  334.  Lancaster,  149  Ga.  434,  100  S.  E. 

4  Douglass  V.  State  Bank,  —  Fla.  380. 

— ,    82    So.    593.  8  Commercial  Trust  Co.  v.  Wert- 

5  Douglass  V.  State  Bank,  —  Fla.  heim  Coal  &  Coke  Co.,  88  N.  J. 
— ,  82  So.  593.  Eq.  143,  102  Atl.  448. 
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Ch.  34]  Mortgages  [§  1289 

III.  PROPERTY  COVERED  BY  MORTGAGE 

§1282.  General  considerations.^ 

§  1284.  Franchises.  Secondary  franchises  of  railroad  com- 
panies are  subject  to  mortgage  and  pass  under  a  foreclosure 
sale." 

§1285.  General  words  as  covering  all  the  property.     The 

words  "all  property"  include  only  such  property  as  is  ejusdem 
generis  with  that  enumerated.^^ 

§1288.  After-acquired  property — General  rules.^^  Eailroad 
mortgages  are  somewhat  strictly  construed  in  determining 
whether  they  cover  after-acquired  property.'*  Where  a  mort- 
gage covers  after-acquired  property  "including  particularly" 
property  described,  it  was  held  not  to  cover  other  property  ac- 
quired years  afterwards.'* 

§1289.  — Sufficiency  of  description.  A  mortgage  covering 
"real  or  personal  property  of  every  character  and  description 
whatsoever  constituting  additions  to  and  betterments  and  im 
provements  of  the  said  mortgaged  properties,"  includes  after- 
acquired  property  of  the  kind  mentioned.'^  Where  a  mortgage 
of  a  company  which  operated  both  a  water  and  an  ice  plant, 
merely  covered  the  water  plant,  after-acquired  property  in  the 
ice  plant  is  not  bound  thereby.'® 

9  Machinery  put  in  by  a  paper  construction  of  these  railroad 
company  as  fixtures,  see  In  re  Bus-  mortgages  when  ascertaining  their 
sell  Falls  Co.,  249  Fed.  260.  effect  as  equitable  mortgages  upon 

10  State  V.  Roach,  267  Mo.  300,  after-acquired  property. ' '  Baiz  v. 
184  S.  W.  969.  Coro  &  L.  V.  Railroad  &  Improve- 

UTJnited  States  Cast  Iron  Pipe  ment   Co.,   87   N.   J.   Eq.   438,   101 

&    Foundry    Co.    v.    Henry    Vogt  Atl.  395. 

Mach.  Co.,  182  Ky.  473,  206  S.  W.  14  Westinghouse   Elec.   Mfg.    Co. 

806.  V.  Brooklyn  Rapid  Transit  Co.,  263 

12  Construction    of    mortgage    on  Fed.   532. 

Venezuela     railroad     as     covering  15Peeples  v.  Trust  Co.  of  Geor- 

subsequently  acquired  concessions,  gia,  256  Fed.  627. 

see  Baiz  v.  Coro  &  L.  V.  Railroad  16  United  States  Cast  Iron  Pipe 

&  Improvement  Co.,  87  N.  J.  Eq.  &    Foundry    Co.    v.    Henry    Vogt 

438,  101  Atl.  395.  Mach.  Co.,  182  Ky.  473,  206  S.  W. 

13  The     "rule     is     well     settled  806. 
which   compels   a   somewhat  strict 
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§  1296]  Private  Cokpoeations  [Ch.  34 

§  1296.  —  Property  acquired  by  successor  in  interest.     A 

mortgage  covering  after-acquired  property  does  not,  on  con- 
solidation of  the  corporation,  cover  after-acquired  property  of 
the  other  consolidating  company.^''  The  after-acquired  property 
clause  does  not  cover  property  acquired  in  another  state  by  a 
consolidated  company  of  which  the  mortgagor  became  a  con- 
stituent.^' The  word  "successor"  as  used  in  an  after-acquired 
property  clause  in  a  corporate  mortgage  does  not  include  an  in- 
dependent corporation  which  takes  title  by  ordinary  purchase.^' 

IV.    WHO    MAY   EXECUTE   OE  AUTHORIZE 

§  1299.  Board  of  directors  and  other  oflBcers.^"  The  fact  that 
the  directors  never  formally  authorized  the  mortgage  is  not 
fatal  where  they  assented  to  it  as  stockholders  as  part  of  a  sub- 
stantially continuous  transaction.^^  The  validity  of  a  mortgage 
authorized  by  the  directors  whose  minutes  recite  and  admit  the 
debt  secured  cannot  be  attacked  on  the  ground  of  want  of 
authority  of  the  secretary  to  execute  the  notes  secured.^^ 

Where  all  the  three  hundred  thousand  shares  of  stock  except 
two  or  three  were  owned  either  by  the  president  or  his  wife,  a 
mortgage  executed  by  the  president  and  not  objected  to  by  his 
wife  is  binding  on  the  corporation  on  the  theory  that  the  court 
may  look  beyond  the  corporate  form  and  in  such  a  case  hold 
that  what  would  be  binding  on  the  persons  composing  the  cor- 
poration would  be  binding  on  the  corporation.^* 

§  1301.  Necessity  for  consent  of  stockholders.  The  failure 
to  file  the  certificate  of  consent  of  stockholders,  as  required  by 
the  New  York  statute,  is  not  fatal  where  it  is  clearly  shown 
that  all  of  the  stockholders  consented.^*    The  question  whether 

17  Metropolitan  Trust  Co.  v.  Chi-  Co.  v.  Mt.  Waldo   Granite  Works, 

cago  &  E.  I.  E.  Co.,  253  Fed.  868.  117  Me.  507,  105  Atl.  113. 

l8Eailway  Steel  Springs   Co.  v.  SlKarasik  v.  People's  Trust  Co., 

Chicago  &  E.  I.  E.  Co.,  246  Fed.  252  Fed.  324,  329. 

338.  22  Freeman      v.      Mitchell,      206 

19  Mississippi    Valley    Trust    Co.  Mich.  380,  172  N.  W.  629. 

V.    Southern    Trust    Co.,    261    Fed.  23  Norma   Min.    Co.   v.    Mackay, 

765.  241  Fed.  641,  and  see  §  22  et  seq., 

20  Sufficienfey  of  evidence  to  show      supra. 

that  mortgage  was  duly  authorized  24Karasik  v.  People's  Trust  Co., 
by  corporation,  see  People's  Trust      252  Fed.  324,  330. 

232 


Ch.34]  Mortgages  [§1311 

a  corporate  mortgage  was  executed  with  the  consent  of  stock- 
holders, as  required  by  the  New  York  statute,  can  be  raised  not 
only  by  the  stockholders  but  also  by  the  corporation  and  a  re- 
ceiver thereof  or  by  a  general  assignee  for  the  benefit  of 
creditors.*^ 

V.    FORM,    CONTENTS,    EXECUTION,    VALIDITY,    ETC. 

§1302.  Form  and  formal  requisites.** 

§  1305.  Contents.  A  mortgage  may  expressly  provide  that 
the  mortgagee  shall  be  estopped  to  deny  certain  facts,  such  as 
the  corporate  existence  of  the  mortgagor,  etc.*' 

§  1308.  General  statutes  governing  chattel  mortgages  as  ap- 
plicable.** In  New  York,  by  statute,  corporate  mortgages  on 
both  real  and  personal  property,  where  duly  recorded  as  a  mort- 
gage of  real  property,  need  not  be  filed  or  refiled  as  chattel 
mortgages.*'  The  New  York  statute  providing  that  mortgages 
creating  a  lien  on  real  and  personal  property  executed  by  a 
corporation  as  security  for  the  payment  of  bonds,  need  not  be 
filed  as  a  chattel  mortgage,  applies  to  a  mortgage  securing  a 
single  bond.*" 

§  1311.  Construction  in  general.  A  corporate  mortgage 
should  be  construed  not  arbitrarily  by  its  terms  but  with  refer- 
ence to  the  purposes  for  which  it  was  made  and  the  objects  in- 
tended and  achieved  in  its  operation.*^ 

25Leffert  v.  Jackman,  227  N.  Y.  it  covers  personalty,  see  People's 
310,  125  N.  E.  446,  aff'g  Felbel  v.  Trust  Co.  v.  Mt.  Waldo  Granite 
Jackman,  183  N.  Y.  App.  Div.  938,  Works,  117  Me.  507,  105  Atl.  113. 
169  N.  Y.  Supp.  1093,  following  Sufficiency  of  affidavit  of  eon- 
Vail  V.  Hamilton,  85  N.  Y.  453.  sideration,    see    Commercial    Trust 

26  Signature  of  mortgage,  see  Co.  v.  Wertheim  Coal  &  Coke  Co., 
§  2434  et  seq.,   infra.  88  N.  J.  Eq.  143,  102  Atl.  448. 

An  instrument  held  a  mortgage  ZBKarasik  v.  People's  Trust  Co., 

rather  than  an  assignment  for  the  252  Fed.  324,  330. 

benefit   of  creditors,   see   Freeman  SO  In  re  F.   &   D.   Co.,   256  Fed. 

V.  Mitchell,  206  Mich.  380,  172  N.  73,  following  Clement  v.   Congress 

W.  629.  Hall,   72   N.   Y.   Misc.   519,   132  N. 

27  Southern  E.  Co.  v.  Lancaster,  Y.  Supp.  16. 

149  Ga.  434,  100  S.  E.  380.  31  Brown  v.  Pennsylvania  R.  Co., 

28  Recording  mortgage  so  far  as      250  Fed.  513,  518, 
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§  1315]  Pkivate  Coepoeations  [Ch.  34 

§  1315.  Validity — Consideration.*^     Where  bonds  are  based 
on  no  consideration,  the  mortgage  cannot  be  sustained  as  a  lien 
in  favor  of  the  original  bondholders  but  only  in  favor  of  holders . 
in  due  course.'' 

§  1317.  —  Who  may  attack  validity.  An  oflacer  and  stock- 
holder of  a  corporation  who  knew  of  and  acquiesced  in  a  cor- 
porate mortgage  is  estopped  to  sue  as  a  judgment  creditor  to 
restrain  foreclosure  on  the, ground  of  illegality  of  the  meeting 
of  the  directors  at  which  the  mortgage  was  authorized.'* 

§  1319.  Recording  mortgage.'^  The  mere  recording  of  a 
railway  mortgage  does  not  create  a  lien  until  the  consideration 
has  been  received  by  the  mortgagor.'® 

§  1321.  Rights  and  liabilities  of  parties.''' 

VI.    RIGHTS  AND   REMEDIES   OF   BONDHOLDERS 

§  1324.  General  rules."  The  rights  of  bondholders  attach 
from  the  time  the  trust  deed  is  executed  and  the  bonds  issued 
and  certified  by  the  trustee  rather  than  from  the  time  they  pay 
for  the  bonds.'® 

§  1325.  Suit  to  foreclose — General  rules.  A  provision  giving 
the  majority  in  interest  of  the  bondholders  the  option  to  declare 

32.Suffieieney     of     consideration,  541,    103    Atl.    168,    rev'g    (N.    J. 

see  Eobinson  v.  Phegley,   93   Ore.  Ch.),  102  Atl.  14. 
299,  182  Pac.  373.  Provision     in     mortgage     as     to 

33  Williamson  v.  Collins,  243  sinking  fund  construed  so  as  to 
Fed.  835.  make  it  applicable  to  payment  of 

34  Soghomonian  v.  Garabedian,  principal  of  bonds  before  payment 
231  Mass.  445,  121  N.  E.  401.  of  interest,  see   Brown  v.   Pennsyl- 

36  See  also  §  1308,  supra.  vania  E.  Co.,  250  Ped.  513. 

36  Sanders  v.   Southern  Traction  38  Estoppel     of     bondholders    to 

Co.  of  Illinois,  253  Fed.  511.  deny     responsibility     on     contract 

87  Eights    of    assignee    of   mort-  made    pending    foreclosure,    where 

gage,  see  Eobinson  v.  Phegley,  93  enhancing   value   of  property,   see 

Ore.  299,  182  Pac.  373.  Stokes   v.    Newark   Meadows   Im- 

Eight  of  assignee  of  a  mortgage  provement   Co.,  90   N.  J.  Eq.  185, 

as    collateral    security    to    enforce  106  Atl.  132. 

it   for  payment   of   debt   of   mort-  39  Welch    v.    Northern    Bank    & 

gagee,    see    Newark    Trust    Co.   v.  Trust  Co.,  100  Wash.  349,  170  Pac. 

Lackawanna  Inv.  Co.,  88  N.  J.  Eq.  1029. 

234 


Ch.  34]  MoKTGAGEs  [§  1328 

the  principal  of  the  bonds  due  does  not  prevent  a  foreclosure 
by  minority  bondholders  %v  nonpayment  of  interest.*"  Bond- 
holders, by  their  acts,  may  waive  the  right  to  demand  a  fore^ 
closure  because  of  default  in  payments,  as  against  a  lessee  of 
the  property,  where  the  lease  was  made  at  a  time  when  a  de- 
fault existed,  notwithstanding  the  trustee  did  not  join  in  the 
lease  as  required  by  the  deed  of  trust.*^  Laches  may  bar  the 
right  of  bondholders  to  foreclose.*^  The  trustee  is  not  a  neces- 
sary defendant,  where  he  refuses  to  act,  in  an  action  by  bond- 
holders to  foreclose  the  mortgage.** 

Bondholders  who  successfully  sue  to  foreclose  the  mortgage, 
on  the  trustee  refusing  to  act,  are  entitled  to  recover  costs  and 
disbursements,  although  claims  as  to  the  rights  of  other  bond- 
holders and  the  extent  of  the  lien  were  denied.** 

§  1326.  —  Necessity  for  refusal  of  trustee  to  sue.  A  bond- 
holder may  sue  to  foreclose,  without  first  requesting  the  trustee 
to  act  as  required  by  the  mortgage,  where  it  would  be  a  useless 
act.*6 

§  1327.  —  Joinder  of  all  bondholders.  In  a  foreclosure  suit 
brought  by  part  of  the  bondholders,  the  court  may  order  holders 
of  other  bonds  secured  by  the  same  mortgage  to  be  made  de- 
fendants.*^ 

§1328.  — Effect  of  provisions  in  mortgage.  A  provision 
in  the  mortgage  in  eifect  barring  the  right  of  minority  bpnd- 
holders  to  sue  to  foreclose  is  void  as  ousting  the  jurisdiction  of 
the  courts.*''  A  provision  giving  the  majority  bondholders  the 
option  to  declare  the  principal  of  the  bonds  due  does  not  pre- 
vent a  foreclosure  for  interest  by  a  minority  bondholder.**    The 

40  Brown  v.  Denver  Omnibus  &  4S  Brown  v.  Denver  Omnibus  & 
Cab  Co.,  254  Fed.  560.  Cab  Co.,  254  Fed.  560. 

41  Oberman  v.  Ked  Book  Fuel  46  Wegner  v.  Sheboygan-BlkhaTt 
Co.,  83  W.  Va.  531,  99  S.  E.  66.  Lake  By.  &  Elec.  Co.,  —  Wis.  — , 

42  Southern  B.  Co.  V.Lancaster,  176  N.  "W.  865.                             ;- 
149  Ga.  434,  100  S.  E.  380.  47  Brown  v.   Denver  .Omnibus   & 

4S  Brown  v.   Denver  pmnibus   &      Cab  Co.,  254  Fed.  560.  -  : 

Cab  Co.,  254  Fed.  560.  '■  48  Brown  v.   Denver  Omnibu^-  & 

44  Wegner    v.    Sheboygan-Elkhart      Cab  Co.,  254  Fed.  560. 
Lake  By.  &  Elec.  Co.,  —  Wis.  — , 
176  N.  W.  865. 
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§  1328]  Peivatb  Coeporations  [Ch.  34 

fact  that  a  mortgage  provides  for  foreclosure  only  upon  re- 
quest of  a  majority  of  the  bondholders  does  not  preclude  a  suit 
to  foreclose  by  a  minority  bondholder  where  a  majority  of  the 
bondholders  had  conspired  with  the  mortgagor  to  defraud.*' 
A  party  "holding  defaulted  bonds  as  collateral  for  the  security 
of  his  debt  is,  to  the  extent  of  his  debt  at  least,  subrogated  to 
such  an  interest  in  the  property,  mortgaged  to  secure  the  bonds, 
as  will  enable  him  to  require  the  trustee,  when  the  mortgage 
authorizes  it,  to  foreclose  the  mortgage  for  the  payment  of  the 
debt.  "50 

§  1330.  Actions  against  mortgagor  or  third  persons.  Bond- 
holders cannot  sue  to  protect  the  mortgaged  property  unless  the 
mortgage  trustee  refuses  to  sue.*^ 

Vn.    TRUSTEES 

§  1334.  Pilling  vacancies.  The  mode  of  appointment  of  a 
substituted  trustee  is  often  expressly  provided  for  by  the  deed 
of  trust.«2 

§  1335.  Removal,  disqualification  and  resignation.  A  mort- 
gage trustee  should  not  be  removed  merely  because  he  has  acted 
beyond  his  powers,  in  the  absence  of  bad  faith  on  his  part, 
unless  some  benefit  to  the  trust  can  be  accomplished  thereby.** 

§  1336.  Nature  of  oflBce — General  rules.  The  trustee  is  the 
common  agent  of  both  parties  and  must  act  impartially.** 

§  1337.  —  Trustee  as  representing  bondholders.  Consent  of 
a  mortgage  trustee  to  the  issuance  of  receiver's  certificates  is 
binding  on  the  bondholders.**     Holders  of  bonds,  represented 

49  Brown  v.  Denver  Omnibus  &  62  West  v.  Union  Naval  Stores 
Cab   Co.,  254  Fed.   560.  Co.,  117  Miss.  153,  77  So.  961. 

50  People 's  Trust  Co.  v.  Mt.  B3  Conover  v.  Guarantee  Trust 
Waldo  Granite  Works,  117  Me.  Co.,  88  N.  J.  Eq.  450,  102  Atl.  844. 
507,  105  Atl.  113.          -  84  Ainsa  v.  Mercantile  Trust  Co., 

61  Winthrop  v.  Fellows,  230  Fed.  174  Cal.  504,  163  Pae.  898. 

702,    705,   suit   to    enjoin    enforce-  66Pillinger   v.    Beaty,    265   Fed. 

ment  of  rate  statute  against  rail-  551. 
road  company. 
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Ch.34]  Mortgages  [§1349 

by  the  mortgage  trustee,  are  bound  by  a  decree  declaring  the 
bonds  void.*^ 

« 

§  1339.  Powers — In  general.  A  trustee  given  power  to  cer- 
tify bonds  of  a  corporation  when  mortgages  are  assigned  to  it 
by  the  trustee  has  no  authority  to  certify  bonds  secured  by 
mortgages  executed  by  the  corporation  itself.^' 

§  1344.  —  Power  to  sue.  A  trust  company,  acting  as  trustee 
of  railroad  bonds  pledged  to  secure  an  issue  of  short  term  notes, 
has  no  such  interest  as  to  entitle  it  to  attack  the  validity  of  a 
subsequent  pledge  of  other  bonds  of  the  same  issue.^^ 

§  1345.  Duties — General  rules.^'  The  trustee  owes  a  duty  to 
the  bondholder  of  preservation  and  protection  of  the  security, 
if  the  means  of  defense  are  known  to  him  or  may  with  dili- 
gence be  discovered.^" 

A  trust  company,  acting  as  mortgage  trustee,  cannot  divide 
itself  into  units  or  parts,  so  as  to  escape  imputation  of  knowl- 
edge possessed  by  the  banking  department,  through  its  paying 
teller,  that  defaults  had  been  made  in  payment  of  interest  on 
the  mortgage.®^ 

§  1349.  Personal  liability — In  general.*^  There  is  no  liability 
for  mere  error  of  judgment.^*    Errors  of  judgment,  however,  are 

S6In   re   Franklin   Brewing    Co.,  Liabilities  in  general,  see  Welch 

254  Fed.  910.  v.  Northern  Bank  &  Trust  Co.,  100 

STConover    v.    Guarantee    Trust  Wash.  349,  170  Pac.  1029. 

Co.,  88  N.  J.  Eq.  450,  102  Atl.  844.  Measure  of  damages  for  acts  at 

68  Central  Trust  Co.  v.  Missouri,  trustee,  see  Conover  v.  Guarantee 
K.  &  T.  R.  Co,  247  Fed.  586.  Trust   Co.,   88   N.   J.   Eq.   450,   102 

69  Trustee    held    to    assume    the  Atl.   844. 

obligations  of  a  trustee  of  an  "  ao-  CO  Ainsa  v.  Mercantile  Trust  Co., 

tive"  rather  than  a  "dry"  trust,  174  Cal.  504,  163  Pac.  898. 

see    Welch    v.    Northern    Bank    &  61  Browning    v.     Fidelity    Truat 

Trust  Co.,  100  Wash.  349,  170  Pac.  Co.,  250  Fed.  321. 

1029.  62  Liability  of  trustee  in  general, 

Trustee   in  particular  case   held  see  Ainsa  v.  Mercantile  Trust  Co., 

to  have  acted  properly  in  retiring  174  Cal.  504,  163  Pac.  898. 

certain    bonds    for   the   benefit    of  63  Conover    v.    Guarantee    Trust 

the    sinking    fund,    see    Estabrook  Co.,  88  N.  J.  Eq.  450,  102  Atl.  844. 
V.    International    Trust    Co.,    227 
Mass.  281,  116  N.  E.  486. 
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to  be  distinguished  from  acts  wholly  unauthorized  by  the  deed 
of  trust.8* 

Corporate  trustees  are  generally  relieved  by  the  terms  of  the 
mortgage  from  liability  except  for  gross  negligence  or  bad 
faith. ®^  Immunity  clauses  in  deeds  of  trust  do  not  cover  acts 
clearly  beyond  the  scope  of  the  trustee's  power .^^ 

§  1352.  —  Use  of  bonds,  proceeds  or  other  moneys.^'' 

§  1354.  —  Effect  of  certificates  on  bonds.^^ 

§  1356.  Compensation  and  reimbursement.  Compensation 
should  be  denied  a  mortgage  trustee  who  acts  in  bad  faith.^'  The 
trustee  will  be  denied  compensation  for  bringing  the  foreclosure 
suit  where  it,  through  control  of  the  board  of  directors  of 
the  mortgagor,  conducts  the  corporate  affairs  to  the  loss  of  the 
corporation  and  to  its  gain.'''' 

VIII.    FORECLOSURE   BY    SUIT 

§  1357.  General  rules.  Consent  of  the  public  service  commis- 
sion is  not  necessary  to  authorize  foreclosure  of  a  street  railway 
mortgage.''^ 

§  1360.  Necessity  for  and  suflSciency  of  request  of  bond- 
holders to  sue.  Provisions  in  a  deed  of  trust  requiring  a  con- 
currence of  one-third  of  the  bondholders  in  requesting  a  fore- 

64  Conover    v.    Guarantee    Trust  67  Delivery    of    bonds    as    negli- 

Co.,  88  N.  J.  Eq.  450,  102  Atl.  844.  gence,  see  Eeynoldsville  Water  Co. 

66  Browning    v.    Fidelity    Trust  v.  Farmers '  &  Miners '  Trust  Co., 

Co.,  250  Fed.  321,  where  trust  com-  257  Pa.  341,  101  Atl.  800. 

pany,  in  releasing  portions  of  the  68  See  §  994,  supra, 

mortgaged  premises,  was  held  not  69  Title    Insurance    &    Trust    Co. 

liable  because  negligence  was  not  v.      Northwestern     Long-Distance 

gross  and  there  was  no  bad  faith.  Tel.  Co.,  88  Ore.  666,  173  Pac.  251. 

66  Conover    v.    Guarantee    Trust  70  Title    Insurance    &    Trust    Co. 

Co.,  88  N.  J.  Eq.  450,  102  Atl.  844.  v.      Northwestern      Long-Distance 

Liability  of  trustee   for   failure  Tel.  Co.,  88  Ore.  666,  173  Pac.  251. 

to  enforce  covenant  of  mortgagor  71  Philadelphia      Trust      Co.     v. 

in  the  mortgage  as  to  fire  insur-  Northumberlaind    County    Tracticm 

ance,  as  barred  by   express   cove-  Co.,  258  Pa.  152,  101  Atl.  970. 
nant,   see   Bell  v.   Seranton   Trust 
Co.,  261  Pa.  28,  103  Atl.  1019. 
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closure  and  also  requiring  the  bondholders  to  indemnify  the 
trustee  as  to  expenses,  etc.,  do  not  apply  where  one  person  owns 
the  entire  bond  issue.''^  A  provision  in  a  trust  deed  requiring 
"a  demand  by  twenty -five  per  cent  in  value  of  the  bond- 
holders" to  move  the  trustee  to  action,  restricts  collection  or 
foreclosure  proceedings,  but  is  not  a  limitation  upon  the  in- 
herent rights  of  bondholders  to  protect  their  interests  as  by  an 
injunction  suit.''* 

§  1361.  Injunction  against  foreclosure.''*  On  default,  fore- 
closure of  a  corporate  mortgage  cannot  be  enjoined  without 
impairing  the  obligation  of  a  contract.''^  The  existence  of  a  re- 
ceivership does  not  warrant  an  injunction  restraining  foreclosure 
where  interest  is  in  default.''® 

§1363.  'What  constitutes   default — Default  in,  payments.'''' 

Presentation  of  interest  coupons  is  necessary  before  bondholders 
can  elect  to  declare  the  whole  debt  due  for  nonpayment  of 
interest  where  they  had  agreed  not  to  present  the  coupons  for 
payment  until  after  a  certain  date.''* 

§  1368.  Jurisdiction — Of  federal  courts.  A  federal  court 
has  jurisdiction  of  a  suit  by  a  bondholder  to  foreclose  the  mort- 
gage although  the  mortgage  trustee  made  a  defendant  is  a  citi- 
zen of  the  same  state  as  the  plaintiff,  where  the  mortgagor  is  a 
citizen  of  a  different  state.''® 

§1371.  Parties— Plaintiff  or  plaintiffs.*" 

72  Southern    Nat.   Bank    v.    Ger-  Tt  What    constitutes    default    in 

mania  Mfg.  Co.,  176  N.  C.  318,  97  payment,  see  Mercantile  Trust  Co. 

e.  E.  1.  V.   Sunset  Eoad   Oil  Co.,   176  Cal. 

TSHoyt    V.    E.    I.    Du    Pont    De  461,   168   Pac.    1037. 

Nemours  Powder  Co.,  88  N.  J.  Eq.  V8  Metropolitan     Trust     Co.     of 

196,   102  Atl.   666.  City  of  New  York  v.  Long  Acre 

74  Estoppel  to  enjoin  foreclosure  Elec.  Light  &  Power  Co.,   184  N. 

suit,  see  Parks  v.  Hughes,  145  La.  Y.  App.  Div.  156,  171  N.  Y.  Supp. 

221,  82  So.  202.  557. 

76  Philadelphia     Trust     Co.     v.  79  Brown  v.  Denver  Omnibus  & 

Northumberland    County    Traction  Cab  Co.,  254  Fed.  560. 

Co.,  258  Pa.  152,  101  Atl.  970.  80  That  person  who  owns  all  the 

76  Westinghouse    Elec.     &    Mfg.  bonds   may   sue    to    foreclose,   see 

Co.    v.    Binghamton    Ey.    Co.,    255  Southern   Nat.   Bank  v.   Germania 

Fed.  378.  Mfg.  Co.,  176  N.  C.  318,  97  S.  E.  1. 
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§  1372.  —  Defendant  or  defendants.  Representatives  of  the 
corporate  mortgagor,  dissolved  by  insolvency,  are  necessary 
parties  to  the  foreclosure  suit.*^ 

§  1373.  Intervention — General  niles.'^  The  state  may  be 
permitted  to  intervene  in  a  suit  to  foreclose  a  mortgage  on  a 
railroad,  where  the  result  contemplated  will  be  discontinuance  of 
the  road.*' 

§  1374.  —  Bondholders.  A  bondholder  is  entitled  to  inter- 
vene in  a  foreclosure  suit,  in  a  proper  case.** 

§  1375.  —  Stockholders.  A  stockholder  cannot  appear  as  a 
defendant  in  a  foreclosure  suit  against  a  corporation  but  must 
petition  to  intervene.**  Stockholders  cannot  intervene  because 
of  failure  of  the  corporation  to  set  up  defenses,  where  they  made 
no  demand  on  the  corporation  to  so  act.**  Intervening  stock- 
holders cannot  raise  the  question  as  to  whether  some  of  the 
stockholders  had  paid  for  the  stock  held  by  them.*'' 

§  1376.  —  Creditors  other  than  bondholders  and  other  third 
persons.  Under  the  Idaho  statutes,  judgment  and  general 
creditors  may  intervene.** 

§  1378.  Defenses— Want  or  failure  of  consideration.    If,  in  a 

foreclosure  suit,  the  corporation  claims  the  bonds  are  void  for 
failure  of  consideration,  the  burden  is  on  it  to  prove  the  failure 
of  consideration.** 

SlLeyhe  v.  Leyhe,  —  Tex.  Civ.  86  Eoapiglioai    v.    New    Orleans, 

App.  — ,  220  S.  W.  377.  M.  &  C.  E.  Co.,  237  Ted.  341. 

»2  Eight    to    intervene    in    fore-  87  Fidelity    Trust    Co.    v.    Elber- 

closure  suit,  see  Anam  Eealty  Co.  ton  &  B.  E.  Co.,  235  Fed.  1009. 

V.    Delancey    Garage,    190    N.    T.  88  Equitable  Trust   Co.  v.  Great 

App.  Div.  745,  180  N.  Y.  Supp.  297.  Shoshone    &     Twin    Falls    Water 

83  Hood  V.  Ocklawaha  Valley  E.  Power  Co.,  245  Fed.  697,  afE'g  228 
Co.,  —  Fla.  — ,  84  So.  97.  Fed.  516. 

84  Walpole    V.    Eogers,    —    Colo.  89  Stevens     v.     Ottumwa     Cold 
— ,  185  Pac.   346.  Storage  &  Ice  Co.,  182  Iowa  854, 

86  Mercantile   Trust   Co.   of   San      166  N.  W.  282. 
Francisco  v.  Stockton  Terminal  & 
E.   E.   Co.,  —  Cal.  App.  — ,  186 
Pac.  1049. 
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§  1380.  —  Matters  relating  to  default  in  payment.    It  is  no 

defense  to  a  foreclosure  suit  that  the  reason  for  default  in  pay- 
ing interest  is  that  the  trustee,  acting  with  the  directors,  has  so 
manipulated  the  corporate  affairs  that  the  corporation  is  unable 
to  pay  the  interest.®" 

§  1382.  —  By  persons  other  than  the  mortgagor.  An  execu- 
tion purchaser  of  railroad  property  may  contest  the  validity  of 
an  alleged  prior  mortgage  thereon  where  foreclosure  is  sought.*^ 

§  1385.  Decree — General  rules.  The  foreclosure  decree  must 
be  in  favor  of  both  assenting  and  nonassenting  bondholders  so 
far  as  a  lease  of  the  premises  subject  to  the  mortgage  is  con- 
cerned.®^ In  a  foreclosure  suit,  where  the  mortgagee  was  a 
stockholder,  the  decree  cannot  award  an  assessment  of  his  stock 
for  an  unpaid  balance  in  favor  of  the  trustee  in  bankruptcy 
of  the  mortgagor.®* 

A  mortgage  trustee  is  entitled  to  a  deficiency  decree  where 
the  trust  deed  expressly  authorizes  him  to  collect  any  deficiency 
in  his  own  name.®*  The  trustee  of  a  mortgage  securing  bonds, 
on  foreclosure,  cannot,  as  such  trustee,  recover  a  deficiency  judg- 
ment unless  the  mortgage  gives  him  such  right.®*  While  it  seems 
that  a  mortgage  trustee  may  file  a  claim  in  bankruptcy  for  a 
deficiency  judgment,  as  representing  the  bondholders,  the  court 
may  permit  an  amendment  filed  by  the  bondholders  ratifying 
the  acts  of  their  trustee  and  making  the  claim  a  direct  one.®® 

§  1387.  —  Provisions  as  to  sale.  On  foreclosing  a  mortgage 
on  a  street  railroad,  where  it  is  not  clear  that  the  road  cannot 
be  operated  without  loss,  the  court  may  order  its  sale  as  a  going 
concern  for  a  fixed  price,  and  if  such  price  is  not  offered  require 
the  receiver  to  operate  it  for  one  year  to  see  if  it  can  be  operated 
without  loss,  and  if  it  cannot  be  operated  without  loss  order  it 

90  Title  Insurance  &  Trust  Co.  93  Myers  v.  Indiana  Min.  Co., 
V.     Northwestern      Long-Distance      86  Ore.  664,  168  Pac.  719. 

Tel.  Co.,  88  Ore.  666,  173  Pac.  251.  91  Lane   v.   Equitable   Trust   Co., 

91  Stewart  v.  Florida,   G.   &   W.      262  Fed.  918. 

Ey.  Co.,  255  Fed.  616.  95  Brant    Independent    Min.    Co. 

92  Mercantile  Trust   Co.  v.   Sun-      v.  Palmer,  262  Fed.  370. 

set  Eoad  Oil  Co.,  176  Cal.  461,  168  96  in  re  A.  J.  Ellis,  Inc.,  252  Fed. 

Pae.  1037.  483. 
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sold  for  junk  and  permit  the  company  to  abandon  its  permissive 
franchise.^'' 

§  1392.  —  Effect  as  res  judicata  or  bar.  The  foreclosure  de- 
cree binds  holders  of  receivers'  certificates  as  to  priorities  where 
they  intervened  after  final  decree.®*  Bondholders  may,  by  the 
terms  of  a  decree  instructing  the  mortgage  trustee,  be  declared 
bound  thereby  where  due  notice  had  been  given  all  of  them.'^ 
Where  the  court  had  no  jurisdiction  of  the  property  in  a  fore- 
closure suit,  the  decree  is  not  binding  on  subscribers  to  the  bonds 
who  had  repudiated  their  subscriptions  and  were  not  made  - 
parties  to  the  suit.^ 

§  1394.  —  Vacating  or  setting  aside.^ 

§  1395.  Sale — In  general.*  Eailroad  property  may  be  severed 
into  parcels  for  purpose  of  foreclosure  sales.* 

§1396.  — Who  may  purchase.  Majority  stockholders  who 
are  also  chief  ofiicers  of  the  company  may,  as  bondholders  and 
creditors  of  the  company,  on  the  insolvency  of  the  company, 
purchase  the  property  at  foreclosure  sale,  where  they  were  not 
the  cause  of  the  insolvency,  the  sale  was  not  procured  by  their . 
acts,  they  had  no  duty  to  perform  at  the  sale,  and  they  acted  in 
good  faith.* 

§1397.  — Bids.  Eequiring  bidders  to  deposit  a  certain  sum 
of  money  or  a  certified  check  or  a  certain  number  of  bonds  does 
not  prevent  competitive  bidding  so  as  to  avoid  the  sale.* 

97  Potter  Matlock  Trust  Co.  v.  bondholders,  see  Mercantile  Trust 
Warren  County,  182  Ky.  840,  207  Co.  v.  Sunset  Eoad  Oil  Co.,  176 
S.  W.  709.  Cal.   451,  168  Pac.   1036. 

98  American  Nat.  Bank  v.  Lamb,  3  Sale  as  judicial  sale,  see  Com. 
147  Ga.   667,   95   S.   E.   227.  v.  Keystone  Graphite  Co.,  257  Pa. 

99  United     States     Mortgage     &  249,  101  Atl.   766. 

Trust  Co.  V.  New  York,  Dock  Co.,  4  Metropolitan  Trust  Co.  v.  Chi- 

108    N.    T.    Misc.    120,    177    N.    Y.  cago  &  E.  I.  E.  Co.,  253  Fed.  868. 

Supp.   455.  SSebree    v.    Cassville    &    W.   E. 

1  Columbia-Knickerbocker    Trust  Co.,  —  Mo.  — ,  212  S.  W.  '11. 
Co.  V.  Abbot,  247  Fed.  833.  6  Eospigliosi  v.  New  Orleans,  M. 

2  Grounds    for    when    new    trial  &  C.  E.  Co.,  237  Fed.  341. 
granted  in  favor   of  some  of  the 

242 


Ch.34]  Mortgages  [§1406 

§  1400.  —  Confirmation  of  sale.'' 

§  1402.  —  Setting  sale  aside.*  Failure  of  the  corporation  to 
make  any  defense  in  the  foreclosure  suit  does  not  show  collu- 
sion or  fraud  warranting  the  setting  aside  of  the  sale.®  After 
confirmation  of  the  sale  it  cannot  be  set  aside  merely  because 
of  inadequacy  of  price  nor  offers  of  better  prices,  but  only  for 
fraud  or  the  like  for  which  equity  would  avoid  a  like  sale  be- 
tween individuals.^"  A  creditor  of  a  corporation  who  is  present' 
at  the  sale  and  makes  no  objections  at  such  time  nor  to  its  con- 
firmation cannot  have  it  set  aside  a  year  later  on  the  ground 
that  the  purchasers  had  no  power  to  purchase.^^ 

§  1403.  Title,  rights  and  liabilities  of  purchaser — In  general. 

If  a  director  purchases  at  a  foreclosure  sale  he  takes  with  notice 
of  defects  in  the  bonds,  where  all  the  facts  were  known.^*  . 

§1404.  — Liability  for  debts  and  claims.  Foreclosure  sale 
cuts  off  claims  of  unsecured  creditors  and  of  subsequent  lienors.^' 
A  purchaser  at  foreclosure  sale  is  not  liable  for  a  breach  of  con- 
tract by  the  mortgagor  unless  the  decree  so  provides. i*  A  sale 
by  a  mortgage  trustee  under  a  power  of  sale  is  not  a  judicial 
sale  so  as  to  divest  a  lien  for  state  taxes.^* 

§  1406.  —  Duties  of  purchaser.  The  foreclosure  purchaser 
of  a  railroad  takes  it  burdened  with  the  duty  to  operate  it,  and 
this  duty  cannot  be  avoided  by  a  vacation  order  modifying  the 
foreclosure  decree.^® 

">  Confirming    a    foreclosure    sale  H  Sebree   v.   Cassville   &   W.   R. 

without     an     order    nisi    held    no  Co.,  — •  Mo.  — ,  212  S.  W.  11. 

ground  for  setting  aside  the   con-  18  Hess   Warming  &  Ventilating 

firmation  in  Painter  v.  Union  Trust  Co.   v.   Burlington   Grain   Elevator 

Co.,   246  Fed.   240.  Co.,  —  Mo.  — ,  217  S.  W.  493. 

8  Inadequacy  of  price,  on  sale  of  13  Male  v.  Atchison,  T.  &  S.  P. 
railroad,  as  ground  for  setting  sale  E.  Co.,  179  N.  Y.  App.  Div.  87, 
aside,  see  Eospigliosi  v.   New  Or-  166  N.  T.   Supp.  593. 

leans,   M.   &   C.   E.    Co.,   237   Ped.  14  Brown   v.    "Western    Maryland 

341.  E.   Co.,   82   W.   Va.   511,   96   S.   E. 

See    also    Freeman    v.    Mitchell,  799. 

206  Mich.  380,  172  N.  W.  629.  16  Com.     v.     Keystone     Graphite 

9  Bo'spigliosi  V.  New  Orleans,  M.  Co.,  257  Pa.  249,  101  Atl.  766. 

&  C.  E.  Co.,  237  Ped.  341.  16  State  v.  Beaton,  —  Iowa  — , 

10  Sebree   v.   Cassville   &   W.   E.      178  N.  W.  1. 
Co.,  —  Mo.  — ,  212  S.  W.  11. 
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§  1407.  —  Contracts  as  binding  on  purchaser. i''  Foreclosure 
and  sale  of  a  railroad  in  a  federal  court  will  not  relieve  the 
purchaser  from  a  contractual  or  statutory  duty,  resting  on  its 
predecessors  under  the  state  law,  to  maintain  offices  and  shops 
at  a  particular  place,  if  the  state  law  holds  the  obligation  in- 
delible by  foreclosure.^* 

§  1408.  —  Statutory  liabiUty.is 

§  1411.  —  Suits  by  purchaser.  On  foreclosure  sale,  the 
purchaser  cannot  dispossess  the  mortgagor,  a  public  service  com- 
pany, of  a  part  of  its  plant  necessary  for  service  to  the  public, 
where   the   purchaser   has   no   franchise   to   render   the    same 


IX.    DISTRIBUTION    OF   PROCEEDS;    PRIORITIES 

§1414.  Application  of  proceeds — General  rules.*^  A  mort- 
gage given  by  a  corporation  to  secure  the  redemption  of  pre- 
ferred stock  is  valid  as  a  prior  lien  as  against  claims  of  common 
stockholders.^*  Where  a  bond  issue  is  owned  by  stockholders, 
the  interest  as  bondholders  is  merged  in  their  interest  as  stock- 
holders, so  far  as  priority  against  other  creditors  on  foreclosure 
is  concerned.*'  Stockholders  in  possession  of  bonds  issued  to 
them  as  a  bonus,  while  they  cannot  compete  as  creditors,  are  in 
a  position  analogous  to  that  of  first  preferred  stockholders  so 
that  all  the  company's  funds  which  could  be  legally  devoted 
to  the  payment  of  dividends,  and,  on  liquidation,  to  distribution 
among  stockholders,  should  be  first  applied  to  their  claims.** 

17  Construction  of  foreclosure  ban  Gas  Co.,  —  Cal.  — ,  189  Pac. 
decree   giving  purchaser  option  to       1084. 

adopt  or  repudiate  executory  con-  21  "Whether  person  a  creditor  or 

tracts    of    railway    company,    the  investor,   on   distributing  proceeds 

mortgagor,  see  Wichita  Union  Ter-  of  foreclosure,  see  Phillips  v.  Pine 

minal  E.  Co.  v.  Kansas  City,  M.  &  Bluff,  S.  &  S.  E.  Co.,  137  Ark.  443, 

O.  H.   Co.,  105  Kan.  262,  182  Pac.  208  S.  W.  313. 

535.  22  Hewitt  v.  Linnhaven  Orchard 

18  International   &   G.   N.    E.    Co.  Co.,  90  Ore.  1,  174  Pae.   616. 

V.    Anderson    County,    246    U.    S.  23  First    Trust     Co.    v.    Crooked 

424,   62  L.   Ed.  807,   aff'g  —  Tex.  Creek    Eailroad    &    Coal    Co.,    243 

Civ.  App.  — ,  174  S.  W.  305.  Fed.   450. 

19  See    §1437,  infra.  24  Williamson     v.      Collins,     243 

20  Lowe   v.    Los   Angeles    Subur-  Fed.   835. 
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§  1417.  Priorities  as  between  interest  and  principal.^^ 

§  1421.  Priorities  as  between  mortgage  and  other  liens  or 
claims — In  general.^*  One  loaning  money  to  an  embarrassed 
corporation  and  taking  security  therefor  is  not  entitled  to 
priority  over  prior  mortgages.^''  A  general  manager  of  a  mine 
cannot  acquire  a  lien  for  services  as  against  bondholders.^* 

§  1429.  Priorities  as  to  after-acquired  property — General 
rule.  In  the  ease  of  public  service  corporations,  property 
acquired  after  the  mortgage  and  covered  thereby,  "and  which 
composes  an  integral,  indispensable  or  necessary  part  of  its 
machinery  or  fixtures,  to  perform  things  which  it  is  empowered 
by  its  articles  of  incorporation  to  do,  are  covered  by  lien  of  the 
mortgage,  not  only  as  between  the  mortgagor  and  mortgagee, 
but  as  between  the  mortgagee  and  subsequent  purchasers  and 
claimants  of  liens.  •  *  «  Otherwise  the  general  rule  pre- 
vails, which  is  that  the  lien  of  the  mortgage,  where  it  provides 
for  a  lien  upon  after-acquired  property,  attaches  to  the  after- 
acquired  property  in  the  condition  in  which  it  is  at  the  time  it 
comes  into  the  hands  of  the  mortgagor,  as  to  prior  liens,  and  the 
general  mortgage  does  not  displace  such  liens,  although  they 
may  be  junior."  ^ 

§1435.  Priorities  as  affected  by  statutes^General  rules. ^^ 
Under  the  Illinois  statutes,  the  lien  of  contractors  constructing 
a  railroad  is  superior  to  that  of  a  previously  recorded  mort- 
is On  this  question,  see  Brown  v.  29  United  States  Cast  Iron  Pipe 
Pennsylvania  Canal  Co.,  244  Fed.  &  Foundry  Co.  v.  Henry  Vogt 
980.  Mach.  Co.,  182  Ky.  473,  206  S.  W. 

26  Claim  of  director  for  money  806. 
advanced  to  pay  for  and  improve  30  Statutory  liens  in  Georgia  en- 
after-acquired  property  held  su-  titled  to  priority,  see  Baltimore 
perior  to  lien  of  mortgage  in  Skelly  Trust  Co.  v.  Seaboard  Air  Line  K. 
V.  Jamaica  Bay  Mfg.  Co.,  182  N.  Co.,  149  Ga.  260,  99  S.  E.  867; 
T.  App.  Div.  201,  169  N.  Y.  Supp.  Baltimore  Trust  Co.  v.  Western  XJ. 
516.  Tel.  Co.,  149  Ga.  262,  99  S.  E.  868. 
2'?  Andrews  Institute  for  Girls  Statutory  lien  for  wages  as  prior 
V.  New  York  Steam  Co.,  266  Fed.  to  mortgage,  see  Valdosta,  M.  & 
872.  W.  E.   Co.  V.  Atlantic  Coast  Line 

28  International     Trust     Co.     v.  E.  Co.,  148  Ga.  842,  98  S.  E.  465. 
Lowe,  —  Colo.  — ,  180  Pac.  579. 
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gage  given  to  secure  railroad  bonds.'^  Statutes  ordinarily  do 
not  give  claims  any  priority  over  purchase  money  mortgages.^* 
Supplying  of  cars  for  a  railroad  is  "furnishing  of  material, 
supplies  or  other  articles"  within  the  statute  awarding  priority 
to  such  claims  for  six  months,  as  against  a  mortgage.^^ 

§  1437.  —  Judgments  for  torts  or  laljor.  A  statute  provid- 
ing that  no  railroad  lien  shall  be  valid  against  judgments  for 
damages  in  the  operation  of  the  road,  is  constitutional.^*  The 
statutory  priority  given  a  judgment  for  damages  to  property  by 
a  railroad  company,  as  against  a  prior  mortgage,  extends  to  the 
property  in  the  hands  of  the  foreclosure  purchaser.'^  In  North 
Carolina,  a  judgment  against  a  corporation  for  a  tort  is  en- 
titled to  priority  as  against  a  subsequent  deed  of  trust  only 
where  an  action  to  enforce  such  judgment  is  brought  within 
sixty  days  after  the  registration  of  the  deed  of  trust.*®  The 
statute  "simply  wipes  out  the  mortgage'  as  against  a  judgment 
for  tort,  so  that  the  judgment  creditor  may  proceed  to  collect 
his  judgment  as  if  there  was  no  mortgage,  by  execution  if  the 
property  is  not  in  the  hands  of  a  receiver,  or  by  prorating  with 
the  mortgage  creditors  if  a  receiver  has  taken  charge."*''  A 
judgment  against  a  railroad  for  personal  injuries  is  not  a  prior 
lien  over  a  mortgage  given  before  the  injury,  under  the  Michi- 
gan statutes.** 

§  1440.  Who  may  question  priority.*^ 

31  Sanders  v.  Southern  Traction  36  Joyner  v.  Eefleetor  Co.,  176 
Co.  of  Illinois,  253  Fed.  511.  N.  C.  274,  97  S.  E.  44. 

32  Humphrey  Bros.  v.  Buell-  37  Joyner  v.  Eefleetor  Co.,  176 
Crocker  Lumber  Co.,  174  N.  C.  514,  N.  C.  274,  97  3.  E.  44. 

93   S.  E.  971.  38  Marshall    v.    Wabash    E.    Co., 

SSValdosta,  M.   &  W.  E.  Co.  v.  201  Mich.  167,  8  A.  L.  E.  435,  167 

Atlantic    Coast    Line    E.    Co.,    148  N.  W.  19. 

Ga.  842,  98  S.  E.  465.  39  Estoppel    of    stockholder    who 

31  Petition  of  Walker,  —  Tenn.  has  filed  mechanic 's  lien,  to  assert 

— ,  209   S.  W.   739.  priority   of  his  lien   orver  deed  of 

36  Henry  Mercantile  Co.  v.  Gra-  trust,   see   Feick   v.   Stephens,  250 

ham,  108  S.  C.  125,  93  S.  E.  331.  Fed.  185. 
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I.    GENERAL    CONSIDERATIONS 

§  1442.  Form  and  contents — ^In  general.  A  signature  to  esti- 
mates of  corporate  assets  of  a  name  of  a  person  followed  by  the 
words  "Sec'y  and  Treas.  Consolidated  Fisheries,  Inc."  is  not 
the  signature  of  the  corporation. ^ 

§1443.  — AflSdavits.  Of  course  corporations  may  make  affi- 
davits through  officers  and  agents.*  Where  a  statute  requires 
the  affidavit  for  publication  of  summons  to  be  made  by  the 
plaintiff,  the  affidavit  may  be  made  by  an  agent  where  plaintiff 
is  a  corporation.'  What  seems  to  be  the  carrying  of  a  rule  to 
the  extreme  limit  is  a  decision  in  Missouri  that  a  statute  author- 
izing an  action  against  unknown  heirs  if  "any  plaintiff  shall 
allege  in  his  petition,  under  oath, ' '  certain  things,  does  not  per- 
mit such  an  action  by  a  corporation  for  the  reason  that  a  cor- 
poration cannot  make  an  affidavit  except  by  agent  or  attorney, 
and  the  statute  requires  the  affidavit  to  be  made  by  plaintiff 
personally.* 

If  a  party,  as  distinguished  from  his  agent  or  attorney,  is 
required  to  make  an  affidavit,  then,  in  case  of  a  corporation,  the 
affidavit  must  be  made  by  an  executive  or  administrative  officer 
and  not  by  an  agent  or  attorney.  The  acts  of  a  corporation 
done  through  its  officers  are  acts  done  per  se,  so  far  as  a  cor- 
poration may  be  said  to  act  by  itself,  while  the  act  of  a  corpora- 
tion through  a  mere  agent  is  an  act  per  alium.* 

This  question  is  fully  annotated  in  a  recent  note  3ntitled 
"Necessity  of  showing  authority  or  qualification  of  affiant  in 
affidavit  made  in  behalf  of  corporation."® 

§  1445.  Who  may  execute.  Although  a  person  signs  a  con- 
tract in  the  corporate  name  as  "Assistant  to  the  President," 
his  power  to  sign  it  is  to  be  determined  by  the  actual  office 
which  he  holds,  so  that,  for  instance,  if  it  is  shown  he  is  the 

1  Andrews  v.  Osius,  203  Mich.  6  Fidelity  &  Casualty  Co.  v.  Car- 
195,  168  N.  W.  1032.  roll,  186  Ind.  633,  117  N.  B.  858. 

2  Simmons  v.  Campbell,  —  Tei.  6  3  A.  L.  R.  132,  annotating 
Civ.  App.  — ,  213  S.  W.  338.  Wakely  v.  Sun  Ins.  Office  of  Lon- 

3  Jotter  V.  Charles  B.  Marvin  don,  England,  246  Pa.  268,  3  A.  L. 
Inv.  Co.,  —  Colo.  _,  189  Pac.  22.  E.  128,  92  Atl.  136. 

4  Chilton  V.  Hedges,  —  Mo.  — , 
204  S.  W.  900. 
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general  manager,  the  contract  is  properly  signed  if  a  general 
manager  could  do  so.'' 

§1447.  Personal  or  corporate  liability.  The  word  "treas- 
urer" after  the  name  of  an  officer  is  descriptio  personse.* 

§  1448.  Abbreviations.  Indorsements  for  transfer  are  good 
without  regard  to  whether  the  word  "company"  is  spelled  out 
in  full  or  abbreviated  "co."  or  whether  the  word  "secretary" 
is  spelled  out  or  abbreviated  ' '  secy. "  or  "  sec. ' '  ® 

§  1457.  Necessity  for  approval  by  certain  officers  or  stock- 
holders. Contracts  are  approved  by  the  treasurer,  as  required 
by  their  terms,  where  indorsed  "Approved  Eastern  Advertising 
Co.,  by  Clinton  Elliott,  Treas."" 

11.    INSTEUMENTS  UNDEE   SEAL 

§  1461.  General  rules.  Where  a  corporation  passes  a  gen- 
eral resolution  or  by-law  containing  building  and  other  restric- 
tions as  to  the  use  of  property  conveyed  by  it,  a  covenant  in  the 
deed  merelj'  binding  the  grantee  in  general  terms  to  abide  by 
the  by-laws  is  suffieient.^^ 

§  1462.  Seal  as  equivalent  to  signature.  A  corporate  deed 
must  be  signed  as  well  as  sealed.^^ 

§  1463.  Necessity  for  signature  of  corporate  name.  Where  a 
deed  in  its  body  purports  to  be  the  deed  of  a  corporation  and  its 
attesting  clause  recites  that  it  is  signed  by  the  corporation  and 
that  its  seal  is  affixed,  the  deed  is  that  of  the  corporation  rather 
than  of  the  officer  signing  it  although  it  is  signed  only  "Owen 
L.  Carr,  President."  ^^    A  deed  on  its  face  purporting  to  be  the 

7  Eaf tis  V.  McCloud  Eiver  Lum-  11  Heyniger  v.  Levinsohn,  —  N. 
ber  Co.,  35  Cal.  App.  397,  170  Pac.  J.  L.  — ,  102  Atl.  631,  aff'g  (N.  J. 
176.  Ch.),  101  Atl.  189. 

8  Dougherty  v.  Becklenberg,  205  12  St.  Patrick's  Eeligious,  Edu- 
111.  App.  491.  cational    &     Charitable .  Ass  'n    v. 

9  Santa  Marina  Co.  v.  Canadian  Hale,  227  Mass.  175,  116  N.  E.  407. 
Bank  of  Commerce,  254  Fed.   391.  13  Bickart     v.     Henry,    —    Ind. 

10  Eastern  Advertising  Co.  v.  E.      App.  — ,  .116  N.  E.  15. 
L.  Patch  Co.,  —  Mass.  — ,  127  N. 

E.  516. 
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deed  of  a  corporation  and  to  convey  corporate  property  is  effec- 
tive as  such  although  signed  "Geo.  S.  Cameron,  [L.  S.]  Pres. 
M.  I.  Co.,  Per,  F.  G.Latham.  F.  G.  Latham,  Agent."  The  court 
said  that  while  a  deed  executed  by  an  agent  must  be  executed 
in  the  name  of  the  principal,  yet  it  is  sacrificing  substance  to 
form  to  hold  such  a  deed  invalid  because  not  formally  executed 
in  the  name  of  the  corporation  by  the  officer  or  agent.  The 
tendency  of  modern  decisions,  said  the  court,  "is  to  ignore  the 
exceedingly  technical  refinements  upon  which  the  rule  was  estab- 
lished, and  give  effect  to  the  intention  when  it  is  clearly  ap- 
parent." ^*  Where  a  deed  recites  that  the  grantors  comprise  the 
last  board  of  directors  of  a  certain  corporation  but  it  does  not 
purport  to  convey  the  title  of  that  company,  and  the  grantors 
sign  as  individuals  and  not  as  trustees,  the  deed  conveys  merely 
the  title  of  the  individual  grantors.^^ 

§  1464.  Particular  officer  who  must  sign.  Statutes  often 
require  that  conveyances  of  corporate  real  estate  be  attested  by 
the  secretary  of  the  corporation.^^  The  secretary  of  a  corpora- 
tion is  not  the  "chief  executive  officer"  authorized  by  statute 
to  sign  deeds.^''  Directors  may  authorize  any  competent  person 
to  execute  a  mortgage  on  corporate  property  notwithstanding 
a  statute  providing  that  any  corporation  "may"  convey  lands 
by  deed  signed  by  certain  officers,  since  such  a  statute  is  direc- 
tory and  not  mandatory.^* 

§  1466.  Subscribing  witnesses.  A  stockholder  or  officer  is  not 
incompetent  as  a  witness  to  a  signature  of  a  corporate  mortgage 
or  deed.^® 

III.    SIMPLE    CONTRACTS    OTHER    THAN    NEGOTIABLE    PAPER 

§  1467.  General  rules.  Where  a  contract  is  signed  by  a  cor- 
poration by  an  officer,  the  fact  that  he  put  the  wrong  title  after 

14  Atlanta  &  C.  A.  L.  E.  Co.  v.  17  Douglass  v.  State  Bank,  — 
Limestone-Globe  Land  Co.,  109  S.      Pla.  — ,  82  So.  593. 

C.  444,  96  S.  E.  188.  18  Douglass    v.    State    Bank,  — 

15  "Warden    v.     South    Pasadena      Fla.  — ,  82   So.   593. 

Eealty    &    Improvement    Co.,    178  19  Hastey    v.    Eoberts,    149    Ga. 

Cal.   440,   174  Pac.   26.  479,  100  S.  E.  569;  Farmers'  Bank 

16  Bentley  v.  Zelma  Oil  Co.,  76  &  Trust  Co.  v.  Pudge,  —  S.  C.  — , 
Okla.  116,  184  Pac.  131.  100  S.  E.  628. 
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his  name  is  immaterial  where  he  had  power  to  sign  for  the 
corporation.^" 

§1469.  Necessity  for  signature  of  name  of  corporation — In 
general.  Where  the  body  of  a  guaranty  clearly  shows  an  intent 
to  bind  the  corporation,  the  fact  that  the  signature  was  merely 
"Thomas  H.  Sprinkle,  Ueneral  Agent"  does  not  preclude 
corporate  liability.''^ 

§  1471.  Contracts  made  in  name  of  other  person.  A  corpora- 
tion may  be  held  liable  on  a  contract  entered  into  by  one  of  its 
officers  in  his  own  name,  if  it  was  intended  for  and  inured  to 
the  benefit  of  the  corporation,  and  there  is  anything  on  the  face 
of  the  contract  suggesting  that  it  was  made  for  an  undisclosed 
principal.^*  Where  a  corporation  is  the  real  lessee  and  the 
party  for  whose  benefit  the  lease  was  sighed  by  one  who  signed 
it  in  his  own  name  individually,  the  corporation  as  well  as  the 
signer  is  liable  for  the  rent.*' 

IV.    NEGOTIABLE  PAPER 

§  1472.  General  rules.  Where  a  note  is  signed  with  the  name 
of  a  corporation  and  on  the  next  line  "M.  D.  Gross,  Pres.," 
and  on  the  next  line  "Tekla  Rossmann,"  the  latter  is  liable 
individually  although  he  was  in  fact  secretary  of  the  company 
and  intended  to  sign  as  such.  Parol  evidence  is  not  admissible.** 
There  is  no  delivery  of  a  note  where  it  was  not  to  be  effective 
until  signed  by  the  treasurer  in  accordance  with  a  by-law  re- 
quiring his  signature.** 

§  1473.  Effect  of  use  of  word  "I"  or  "We."    The  use  of  the 

expression  "I  promise  to  pay"  preceding  a  signature  to  a  note 
which  is  the  name  of  both  the  signing  president  and  of  the  cor- 
poration does  not  avoid  the  liability  of  the  corporation,  especially 

20Thrailkill  v.  Crosbyton-South-  sSMcKee's  Cash  Store  v.  Otero, 

plains   E.   Co.,  246  Fed.   687,   690,  19  Ariz.  418,  171  Pac.  910. 

L.  E.  A.  1918  C  90.  ziEudolph      Wurlitzer      Co.     v. 

21  Willson  V.  Chicago  Bonding  Eossmann,  196  Mo.  App.  78,  190  S. 
&  Surety  Co.,  —  Mo.  — ,  214  S.  W.  W.  636,  decided  under  Negotiable 
371.  Instruments  Law. 

22  Swartz  V.  Burr,  —  Cal.  App.  26  In  re  Corntinental  Engine  Co., 
— ,   185  Pac.  411.  234  Fed.  58. 

251 


§  1473]  Private  Cokpoeations  [Ch.  35 

where  the  corporation  has  the  benefit  of  the  money .^®  A  note 
reading  "We  or  either  of  us  promise  to  pay,"  in  the  body  of 
which  the  ' '  drawers  and  indorsers  severally  waive  presentment, ' ' 
etc.,  signed  by  a  corporate  name  and  underneath  "George  W. 
Hanna,  Pres."  is  a  note  of  the  president  as  well  as  that  of  the 
corporation  .2' 

§  1475.  Name  of  corporation  not  disclosed.  Where  a  note  is 
signed  "Tekla  Rossmann,  Secy.,"  and  the  name  of  no  corpora- 
tion appears  either  in  the  body  of  the  note  or  elsewhere,  the 
signer  is  liable  individually  and  parol  evidence  is  not  admissible 
to  show  it  was  intended  to  bind  the  corporation.*^ 

§  1477.  Signature  with  name  of  corporation  followed  by 
name  of  oflacer  and  title  of  office.  A  note  signed  "Spiller- 
Beall  Co.  (L.  S.),"  and  directly  below  on  the  next  line  "R.  J. 
Spiller,  Pres.,"  is  the  note  of  the  corporation  and  not  a  joint 
note.*^  Where  a  note  is  signed  "The  Salina  Trust  Company, 
W.  B.  Middlekauff,  L.  A.  Mergen,  Treas.,"  the  latter  may  show 
that  he  signed  it  merely  as  a  representative  of  the  corporation 
and  that  the  payee  accepted  the  note  as  the  note  of  the  trust 
company;  the  provisions  of  the  Negotiable  Instruments  Law 
governing.^" 

§  1479.  Promise  in  name  of  officers  as  officers.  A  corporation 
is  not  liable  on  a  note  signed  by  its  president  as  a  co-maker 
with  a  third  person,  where  the  money  was  paid  to  such  third 
person,  without  showing  that  the  corporation  received  a  part  of 
the  proceeds  or  that  the  issuance  of  the  note  was  authorized  by 
the  corporation  or  that  plaintiff  had  knowledge  of  any  course 
of  dealing  which  would  estop  the  corporation.'^ 

26  Hill  Binding  Co.  v.  ¥.  J.  Koch  29  Spiller-Beall  Co.  v.  Hirscli,  18 
Co.,  207  111.  App.  217.  Ga.  App.  450,  89  S.  E.  587. 

27  Bayh  v.  Hanna,  —  Ind.  App.  30  Solomon  Nat.  Bank  v.  Con- 
— ,  122  N.  E.  7,  recognizing  con-  tinental  Trust  Co.,  —  Kan.  — ,  193 
flict  in  authorities.  Pae.  316. 

28Eudolph      Wurlitzer      Co.      v.  31  Morris  Plan  Co.  of  New  York 

Rossmann,    196   Mo.   App.    78,   190      v.  Edelman,  164  N.  Y.  Supp.  166. 
S.    W.    636,    decided    under    Nego- 
tiable Instruments  Law. 
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V.  acknowledgments 

§  1487.  General  considerations.  A  corporation  organized 
under  the  laws  of  Illinois  is  to  be  deemed  a  resident  of  the  state, 
within  the  meaning  of  the  chattel  mortgage  act  as  to  acknowl- 
edgments, and  the  county  of  its  residence  is  the  county  in  which 
its  principal  office  is  located.^^ 

§  1489.  Who  may  take — Stockholder.  A  notary  cannot  take 
an  acknowledgment  to  any  instrument  in  which  a  corporation 
in  which  he  owns  stock  is  beneficially  interested.** 

§  1490.  —  OflBcer  or  agent.  Secretary  of  corporation,  as  no- 
tary public,  cannot  attest  a  bill  of  sale  to  the  corporation.**  In 
New  Jersey  an  acknowledgment  of  a  corporation  may  be  made 
by  an  officer  executing  the  instrument  outside  the  state.** 

§  1491.  Mode  of  taking  and  contents.  The  form  of  acknowl- 
edgment of  corporate  mortgages  is  expressly  fixed  by  statute  in 
some  states.*^  However,  statutory  forms  of  acknowledgments  of 
corporate  instruments  are  often  merely  permissive.*''  Providing 
that  statutory  forms  of  corporate  acknowledgment  shall  be  valid 
is  permissive  and  not  mandatory.**  An  acknowledgment  of  a 
corporate  mortgage  is  bad  where  it  does  not  state  that  the  ack- 
nowledgment is  in  behalf  of  the  corporation.*'  An  acknowledg- 
ment is  insufficient,  under  the  West  Virginia  statute,  where  it 
does  not  allege  that  the  signing  officer  signed  in  behalf  of  the 
corporation.*"    In  North  Dakota,  the  certificate  of  aeknowledg- 


32  Fairbanks    Steam    Shovel    Co 


V.  Wills,  240  U.  S.  642,  60  L.  Ed, 
841,  aff'g  212  Fed.  688. 

33  In  re  Ames-Farmer  Canning 
Co.,  —  Iowa  — ,  179  N.  W.  105 
applying  rule  to  acknowledgment 
pf  agreement  submitting  a  con^ 
troversy  to  arbitration. 

31  Citizens'  Trust  Co.  v.  Butler, 
—  Ga.  App.  — ,  103  S.  E.  852. 

35  Turner  &  Seymour  Mfg.  Co 
V.  Acme  Mfg.  Co.,  —  N.  J.  Eq.  — 
110  Atl.   123. 

36  J.  D.  Best  &  Co.  V.  Wolf  Co. 


Sufficiency    of    acknowledgment 


under  North  Carolina  statutes,  see 
Board  of  Com'rs  v.  A.  V.  Mills  & 
Sons,   236   Fed.    362. 

37  P.  E.  Sinclair  Coal  Go.  v.  Mis 
souri-Hydraulic  Min.  Co.,  —  Mo, 
App.  — ,  207  S.  W.  266. 

38  Turner  &  Seymour  Mfg.  Co.  v 
Acme  Mfg.  Co.,  —  N.  J.  Eq.  — 
110  Atl.  123. 

39  J.  D.  Best  &  Co.  V.  Wolf  Co. 
—  Colo.  — ,  185  Pac.  371. 

40  Clarksburg  Casket  Co.  v.  Val 
ley    Undertaking    Co.,    81    W.    Va, 

Colo.  — ,  185  Pac.  371.  212,  3  A.  L.  E.  660,  94  S.  E.  549. 
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ment  of  a  corporate  mortgage  must  comply  with  the  statutes, 
by  showing  that  it  was  executed  by  a  person  authorized  to  exe- 
cute it  for  the  corporation;  and  if  defective  the  record  is  not 
notice  of  the  mortgage." 

The  official  capacity  of  the  notary  was  held  sufficiently  shown 
where  he  signed  "C.  J.  Adams,  Notary  Public,  Bibb  County, 
Georgia. ' '  ** 

VI.    PAEOL   EVIDENCE 

§  1492.  In  general.  If  one  adds  to  his  signature  to  a  contract 
words  indicating  that  he  signs  in  a  representative  capacity,  parol 
evidence  is  admissible  to  show  the  intent  of  the  parties.**  At 
least,  this  is  the  rule  as  between  the  immediate  parties  to  a  bill 
or  note,**  especially  where  governed  by  the  Negotiable  Instru- 
ments Law.*^  Thus,  where  a  note  is  indorsed  with  the  names  of 
several  persons  with  the  word  "Directors"  added,  parol  evi- 
dence is  admissible  to  show  whether  it  was  their  intention  to  be 
bound  individually  thereby.*®  If  the  name  of  the  president  and 
of  the  corporation  is  the  same,  and  he  signs  notes  in  his  name, 
evidence  is  admissible  to  show  whether  he  intended  to  sign  per- 
sonally or  for  the  corporation.*'' 

Parol  evidence  is  also  admissible  to  hold  a  corporation  "upon 
a  contract  entered  into  by  its  president  or  manager  in  his  own 
name,  if  it  was  intended  for  and  inured  to  the  benefit  of  the 
corporation,  and  there  is  anything  on  the  face  of  the  instrument 
suggesting  that  it  was  made  for  an  undisclosed  principal."*' 

41  First  Nat.  Bank  v.  Casselton  44  Lexington  State  Bank  v.  Eose 
E.  &  Inv.  Co.,  —  N.  D.  — ,  175  N.  City  Creamery  Co.,  207  Mich.  81, 
W.   720.  173  N.  W.  481. 

42  Missouri  State  Life  Ins.  Co.  45  G.  C.  Eiordan  &  Co.  v.  Thorns- 
V.  Barnes  Const.  Co.,  147  Ga.  677,  bury,  178  Ky.  324,  198  S.  W.  920; 
95  S.  E.   244.  Cooper  v.  Sonk,  201  Mich.  655,  167 

43  Adams  v.  Swig,  —  Mass.  — ,  125  N.  W.   842. 

N.  E.  857 ;  Solomon  v.  New  Jersey  46  Lexington  State  Bank  v.  Eose 

Indemnity    Co.,    —    N.    J.    L.    — ,  City    Creamery   Co.,    207   Mich.   81, 

110   Atl.   813;    Salvation   Army   v.  173  N.  W.  481. 

Dorf,  169  N.  T.  Supp.  1041;  W.  C.  47  Hill  Binding  Co.  v.  F.  J.  Koch 

Dean    Jewelry    Co.    v.    Storm,  —  Co.,   207  111.   App.  217. 

Okla.  — ,  166  Pac.   1046;   Lummua  48  Swartz  v.  Burr,  —  Cal.  App. 

Cotton  Gin  Co.  v.  Cave,  109  S.  C.  — ,   185  Pac.  411. 

213,  96  S.  E.  64. 
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CHAPTER  36 

Eminent  Domain 

§  1497.  Police  power  distinguished. 

§  1499.  Delegation  of  right  or  power — In  general. 

§  1500.  —  Foreign  corporations. 

§  1502.  Public  use — ^Necessity. 

§  1503.  —  What  constitutes. 

§  1504.  Property  which,  may  be   taken. 

§1505.  What  constitutes  "taking." 

§  1506.  Compensation. 

§  1497.  Police  power  distinguished.  Abolition  of  grade  cross- 
ings by  statute  is  an  exercise  of  the  police  power  rather  than  of 
the  power  of  eminent  domain. ^ 

§  1499.  Delegation  of  right  or  power — In  general.  The  power 
of  eminent  domain  must  be  bestowed  on  a  corporation,  in  order 
for  it  to  have  that  power,  in  express  terms  or  by  necessary  im- 
plication.* Electric  railroads  have  the  power  of  eminent  domain 
where  such  power  is  delegated  to  steam  roads,  where  by  statute 
all  steam  roads  are  authorized  to  use  electric  power.'  The  mere 
fact  that  an  electric  power  company  is  a  riparian  owner  does  not 
give  it  the  power  of  eminent  domain  which  can  be  acquired  only 
by  legislative  grant.*  Statutes  giving  to  public  utilities  the 
power  of  eminent  domain  are  to  be  strictly  construed.*  A  water 
company  may  condemn  land  although  it  incidentally  furnishes 
a  small  supply  of  water  outside  the  municipality.^  In  Ken- 
tucky, by  statute,  telegraph  companies  are  given  power  to  con- 
demn an  easement  over  a  railroad  right  of  way.''     In  some 

1  Armour  &  Co.  v.  New  York,  v.  Hiawassee  River  Power  Co.,  175 
N.  H.  &  H.  E.  Co.,  41  E.  I.   361,      N.  C.  668,  96  S.  B.  99. 

103  Atl.  1031.  6  Thompson   &  Nesmith  v.  Man- 

2  Chicago,  B.  &  Q.  E.  Co.  v.  Mc-  Chester  Traction,  Light  &  Power 
Cooey,  273  Mo.  29,  200  S.  W.  59.  Co.,  78  N.  H.  433,  101  Atl.  212. 

3  City  of  Los  Angeles  v.  Ijos  An-  6  Croyle  v.  Johnstown  Water 
geles  Pac.   Co.,   31    Cal.   App.   100,  Co.,  259  Pa.  484,  103  Atl.  303. 

159  Pac.  992.  7  Louisville  &  N.  E.  Co.  v.  West- 

4  Carolina   Tennessee   Power    Co.       ern  U.  Tel.   Co.,  249  Ped.  385. 

255 


§  1499]  Private  Corporations  [Ch.  36 

states,  at  least,  a  mining  company  may  condemn  a  right  to  use 
a  mining  tunnel  in  common  with  another  mining  company.* 
By  statute  in  some  states  the  statutory  right  of  railroad  com- 
panies to  condemn  is  based  on  the  condition  of  inability  to  make 
a  contract  with  the  owner  .^ 

In  creating  a  corporation,  the  state  may  impose  such  condi- 
tions as  it  desires,  on  the  right  to  exercise  the  power  of  eminent 
domain,  and  where  the  corporation  accepts  the  charter  it  can-, 
not  afterwards  complain  of  the  conditions.^" 

The  legislature  may  grant  the  power  of  eminent  domain  to 
one  public  service  corporation  without  granting  it  to  all  such 
corporations  or  in  one  or  more  counties  without  granting  it  in 
all  counties.i^  Confining  the  power  to  condemn  to  corporations 
is  not  unconstitutional  as  conferring  special  privileges  or  im- 
munities.^^ 

The  public  utilities  commission  may  require  a  public  service 
company  to  do  an  act  requiring  the  exercise  of  eminent  domain, 
under  the  Illinois  statutes,  although  having  no  power  otherwise 
to  condemn  property.^*  The  legislature  may  delegate  to  the 
public  service  commission  the  right  and  duty  to  compel  the  ex- 
ercise of  the  power  of  eminent  domain  by  a  railroad  company 
to  secure  the  public  safety,  and  this  is  so  although  the  power 
of  the  railroad  company  to  condemn  has  been  exhausted  before 
the  order  of  the  public  service  commission.^* 

Consent  of  the  public  service  commission  to  joint  use  of  rail- 
road tracks  is  not  a  condition  precedent  to  the  right  of  a  rail- 
road company  to  condemn  ground  for  the  connecting  tracks.^' 
Condemnation  proceedings  by  a  railroad  company  cannot  be  de- 

8  Monetaire  Min.  Co.  v.  Colum-  12  Sloss-Sheffield  Steel  &  lion 
bus  Rexall  Consol.  Mines  Co.,  —  Co.  v.  O'Eear,  200  Ala.  291,  76  So. 
Utah  — ,  174  Pae.  172.  57. 

9  Howard  Realty  Co.  v.  Paducah  13  Public  Service  Co.  v.  Eeckten- 
&  I.  E.  Co.,  182  Ky.  494,  206  S.  wald,  290  111.  314,  8  A.  L.  E.  466, 
W.  774.  125  N.  E.  271. 

10  Farmers  Irrigation  Dist.  v.  14  Chicago,  B.  &  Q.  E.  Co.  v. 
Nebraska  ex  rel.  O'Shea,  244  U.  S.  Cavanaugh,  278  111.  609,  116  N.  E. 
325,  61  L.  Ed.  1168,  afC'g  98  Neb.  128,  approved  in  Public  Service 
239,  L.  E.  A.  1915  E  687,  152  N.  Co.  v.  Eecktenwald,  290  111.  314, 
■W.  372.  8  A.  L.  E.  466,  125  N.  E.  271. 

11  Carolina  Tennessee  Power  Co.  15  Chicago,  M.  &  St.  P.  E.  Co.  v. 
v.  Hiawassee  Eiver  Porwer  Co.,  175  Franzen,  287  111.  346,  122  N.  E. 
N.  C.  668,  96  S.  E.  99.  492. 
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feated  on  the  ground  that  no  license  from  the  city  nor  consent 
of  the  public  utilities  commission  to  construct  the  track  across 
city  streets  has  been  obtained,  even  if  necessary,  since  that  is 
a  matter  for  subsequent  consideration.^^ 

The  Kentucky  statute  authorizing  telegraph  companies  to 
condemn  easements  over  the  rights  of  way  of  railroad  companies 
is  to  be  construed  as  authorizing  condemnation  only  where  some 
measure  or  degree  of  necessity  is  shown. i'' 

Where  "the  legislature  has  delegated  to  a  corporation  the 
authority  to  exercise  the  power  of  eminent  domain,  the  corpora- 
tion has  also  the  authority  to  decide  on  the  necessity  for  exercis- 
ing the  right,  and  its  decision  will  be  conclusive  in  the  absence 
of  a  clear  abuse  of  the  right."  ^* 

§  1500.  —  Foreign  corporations.^^ 

§  1502.  Public  use — Necessity.  An  ice  company  is  a  private 
as  distinguished  from  a  quasi  public  corporation  and  has  no 
power  of  eminent  domain.^"  The  power  of  eminent  domain  may 
be  delegated  to  a  company,  organized  to  supply  the  public  with 
gas,  electricity,  heat  and  water,^^  or  to  a  corporation  maintaining 
an  electric  burglar  alarm  system.^^  A  corporation  cannot  con- 
demn land  for  the  use  of  a  private  person.^*  It  follows  that 
a  railroad  which  has  condemned  land  for  right  of  way  cannot 
contract  with  an  individual  to  build  a  railroad  solely  for  his 
use  on  such  right  of  way.^*  A  railroad  company  cannot  con- 
demn land  unless  necessary  for  its  operation.^^ 

The  right  to  determine  the  quantity  of  land  necessary  to  be 
taken  for  public  use  is  largely  discretionary  with  the  corpora- 
ls Pittsburgh,  C.,.  C.  &  St.  L.  E.  22  Holmes  Electric  Protective 
Co.  V.  Gage,  280  111.  639,  117  N.  E.  Co.  v.  Williams,  228  N.  Y.  407,  127 
726.  N.  E.  315,  rev'g  on  other  grounds 
17  Louisville  &  N.  E.  Co.  v.  181  N.  Y.  App.  Div.  687,  168  N.  Y. 
Western  U.  Tel.  Co.,  249  Fed.  383.       Supp.   746. 

IS  Chicago,  M.  &  St.  P.  E.  Co.  v.  23  Bradshaw    v.    Hilton    Lumber 

Franzen,    287   111.    346,    122    N.    E.       Co.,  179  N.  C.  501,  103  S.  E.  69. 

492.  21  Bradshaw    v.    Hilton    Lumber 

19  See  §   5873   et  seq.,  infra.  Co.,  179   N.   C.  501,   103   S.   E.   69, 

20 Van  Valkenburgh  v.  Ford,  —      following  Stewart's  Appeal,  56  Pa. 

Tex.  Civ.  App.  — ,  207  S.  W.  405.  St.  413. 

21  Public  Service  Co.  v.  Eeckten-  25  Houser    v.    Paducah    &    I.    E. 

wald,  291  111.  471,  125  N.  E.  271.  Co.,  178  Ky.  458,  199  S.  W,  3. 
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tion,  and  generally  the  burden  is  on  the  landowner  to  show  that 
the  land  is  to  be  devoted  to  a  private  rather  than  a  public  use.*^ 

§  1503.  —  What  constitutes.  A  railroad,  including  its  con- 
struction, maintenance  and  operation,  is  a  "public  use."  ^'''  Con- 
demnation of  land  by  a  railroad  company  for  right  of  way, 
depots,  etc.,  is  for  a  public  use.^^  A  spur  track  to  be  constructed 
by  a  railroad  partly  at  its  expense  to  connect  with  an  indus- 
trial plant  is  for  a  public  use.^^  Whether  a  spur  track  is  a 
"public  utility"  depends  on  the  right  of  the  public  to  use  it.*' 
Change  of  terminal  of  a  railroad  and  trolley  so  as  to  connect  de- 
tached sections  of  the  campus  of  Princeton  University  is  a 
public  necessity  or  use.*^  Condemnation  of  water  and  water 
rights  for  the  purpose  of  manufacturing,  supplying  and  selling 
to  the  public  power  produced  by  water  as  a  motive  force,  is  for 
a  public  purpose.*^  A  water  company,  in  condemning  a  water 
supply,  may  condemn  as  much  water  as  reasonably  necessary  not 
only  for  present  purposes  but  also  for  future  needs.**  Taking  of 
water  power  by  an  electric  railroad  company  is  for  a  public 
use  although  its  charter  authorizes  the  sale  of  surplus  power, 
where  the  sale  of  surplus  power  is  not  the  real  object  of  the 
condemnation  or  anything  more  than  a  possible  incident,  neces- 
sary to  prevent  waste,  of  the  primary  public  use.**  A  gas  com- 
pany may  condemn  land  for  additional  pipe  lines  although  in 

26  Pittsburgh    &    West    Virginia  31  Eowland    v.     Mercer     County 

Gas  Co.  V.  Cutright,  83  W.  Va.  42,  Traction  Co.,  91  N.  J.  L.  332,  102 

97  S.  E.  686.  Atl.  814. 

ar  Chicago,    B.    &    Q.    E.    Go.    v.  32  Mt.   Vernon-Woodbury  Cotton 

MoCooey,    273    Mo.   29,   200    S.   W.  Duck    Co.    v.    Alabama    Interstate 

59.  Power  Co.,  240  TJ.  S.  30,  60  L.  Ed. 

38  Howard   Eealty   Co.   v.   Padu-  507,  aff'g  186  Ala.  622,  65  So.  287, 

cah  &  I.  E.  Co.,  182  Ky.  494,  206  and     followed     in     Hendersonville 

S.  W.  774.  Light  &  Power  Co.  v.  Blue  Eidge 

29Eange    Sand   Lime   Brick    Co.  Interurban  E.   Co.,  243  IT.   S.  563, 

V.  Great  Northern  E.  Co.,  137  Minn.  61  L.  Ed.  900,  aff'g  171  N.  C.  314, 

314,  L.  E.  A.  1918  B  784,  163  N.  88   S.  E.  245. 

W.  656;  Menasha  Woodenware  Co.  33  Croyle    v.     Johnstown    Water 

V.   Eailroad   Commission,   167  Wis.  Co.,  259  Pa.  484,  103  Atl.  303. 

19,  166  N.  W.  435.    See  also  South-  34  Hendersonville  Light  &  Power 

ern  Pac.  Co.  v.  Los  Angeles  Mill-  Co.   v.   Blue   Eidge   Interurban   E. 

ing  Co.,  177  Cal.  395,  170  Pae.  829.  Co.,    243    IT.    S.    563,    61    L.    Ed. 

30 Bradley  v.  Lithonia  &  A.  M.  900,  aff'g  171  N.  0.  314,  88  S.  E. 

E.  Co..  147  Ga.  22,  92  S.  E.  539.  245. 
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part  to  make  gasoline  for  private  purposes,  where  the  extrac- 
tion of  such  gasoline  betters  the  quality  of  the  gas  and  improves 
the  service.^^  The  use  of  water  for  irrigation  purposes  consti- 
tutes a  public  use,^^  although  in  California  it  is  held  that  irriga- 
tion is  not  a  "public  use"  within  the  eminent  domain  law.*''  In 
any  event,  an  irrigation  company  cannot  condemn  land  for  a 
canal  where  the  water  is  to  be  devoted  solely  to  the  irrigation  of 
its  own  lands,  since  not  for  a  ' '  public  use. ' '  ^*  The  Utah  stat- 
utes in  effect  declare  mining  generally  and  the  development 
of  mines  a  public  use.*^  A  temporary  steam  tramway,  laid  down 
in  a  city  street  by  a  contracting  company  for  hauling  dump 
cars  from  the  excavation  in  building  the  New  York  City  sub- 
way, was  not  a  "public  use"  of  the  street.*" 

§  1504.  Property  which  may  be  taken.  Power  to  condemn 
real  property  includes  only  what  is  reasonably  necessary .*i  The 
power  of  a  quasi  public  corporation  to  condemn  property  owned 
by  a  municipality  does  not  exist  unless  clearly  created  by  stat- 
ute.*^ A  coal  company  cannot,  in  Utah,  condemn  any  portion 
of  a  railroad  right  of  way  for  a  tipple  site.**  Statutory  authority 
to  condemn  for  "docks"  includes  a  waterway.**  Parts  of  an 
interstate  railroad  right  of  way  and  of  bridges  over  navigable 
waters  may  be  condemned  for  the  use  of  a  telegraph  company 
pursuant  to  a  state  law.*^  A  power  company  may  condemn 
water  rights  although  it  amounts  to  the  taking  away  of  the 

36  Pittsburgh    &    West    Virginia  41  St.   Louis    &    S.   F.   E.    Co.    v. 

Gas  Co.  V.  Outright,  83  W.  Va.  42,  Mann,  —  Okla.  — ,  192  Pac.   231, 

97  S.  E.  686.  citing  2  Fletcher  Cyc.  Corp.  §  1086. 

36  Young  V.  Dugger,  23  N.  M.  42  State  ex  rel.  City  of  Cle  Elum 
613,  170  Pac.  61.  v.  Kittitas  County,  107  Wash.  326, 

37  Gravelly    Ford    Canal    Co.    v.  181  Pac.  698. 

Pope   &  Talbot  Land  Co.,  —  Cal.  43  Ketchum  Coal  Co.  v.  Pleasant 

App.  — ,  178  Pac.  150.  Valley  Cog,!  Co.,  50  Utah  395,  168 

38  Gravelly    Ford    Canal    Co.    v.      Pac.  86. 

Pope   &  Talbot  Land  Co.,  —  Cal.  44  State  ex  rel.  Patterson  v.  Su- 

App.  — ,  178  Pac.  150.  perior  Court  for  King  County,  102 

39Monetaire  Min.  Co.  v.  Colum-  Wash.  331,  173  Pac.  186. 

bus     Eexall     Consol.     Mines     Co.,  4B  Louisville     &     N.     E.     Co.     v. 

—  Utah  — ,  174  Pac.  172.  Western  U.  Tel.  Co.,  250  U.  S.  863, 

40  Bradley   v.    Degnon    Contract-  63  L.  Ed.  1032,  afe'g  233  Fed.  82 

iug  Co.,  224  N.  Y.   60,  120  N.  E.  and  107  Misa.  626,  65  So.  650. 
89,  afC'g  179  N.  Y.  App.  Div.  916, 
165  N.  Y.  Supp.  1078. 
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right  of  a  lumber  company  as  riparian  owner  to  float  its  logs, 
wliere  required  by  the  public  interest.*®  The  fact  that  a  power 
company  intends  to  appropriate  water  power  to  a  public  use  at 
some  future  time,  where  such  intent  is  not  unmistakably  evi- 
denced by  conduct  which  practically  guarantees  its  speedy  con- 
summation, does  not  bar  proceedings  by  a  city  to  condemn  rights 
in  a  stream  acquired  by  the  power  company.*'' 

Corporate  property  may  be  condemned  by  a  municipality,  in- 
cluding a  franchise.*^ 

§1505.  What  constitutes  "taMng."*^  The  establishment 
of  a  municipal  street  railway  system  does  not  constitute  a  tak- 
ing of  the  property  of  a  street  railway  owned  by  a  private  cor- 
poration whose  franchise  does  not  prohibit  such  a  rival.^"  The 
construction  of  a  steam  railroad  upon  a  street  or  highway,  the 
fee  of  which  is  owned  by  abutting  owners,  constitutes  a  "tak- 
ing" of  the  property. ^^  Changing  the  location  of  a  railroad  is 
not  a  taking,  injury  to,  or  destruction  of  the  rights  of  land- 
owners.^* A  corporation  purchasing  the  property  and  assets 
of  another,  and  by  user  continuing  a  consequential  injury  to 
other  land,  is  liable  for  damages  although  the  original  wrongful 
appropriation  of  land  was  by  the  selling  corporation.®^ 

§  1506.  Compensation.®*  Statutory  scheme  for  condemna- 
tion of  property  by  public  corporations  by  a  proceeding  wherein 

46  state  ex  rel.  South  Fork  Driv-  51  City  of  Orange  v.  Eector,  — 
ing  Co.  V.  Superior  Court  for  Pa-  Tex.  Civ.  App.  — ,  205  S.  W.  503. 
cifie  County,  102  "Wash.  460,  173  52  Bryan  v.  Louisville  &  N.  E. 
Pac.   192.  Co.,  244  Fed.  650. 

47  East  Hartford  Fire  Dist.  v.  53  Hazard  Dean  Coal  Co.  v.  Mc- 
Glastonbury  Power  Co.,  92  Conn.  Dutosh,  183  Ky.  316,  209  S.  W. 
217,  102  Atl.  592.  364. 

48  State  ex  rel.  Bruenting  Realty  54  Damages  in  ease  of  condem- 
Co.  V.  Thomas,  278  Mo.  85,  211  S.  nation  by  telegraph  company  of 
W.   667.  easement  over  a  railroad  right  of 

49  Sufficiency  of  notice  of  con-  way,  see  Louisville  &  N.  R.  Co.  v. 
demnation  proceedings  by  a  rail-  Western  U.  Tel.  Co.,  249  Fed.  385. 
road  company,  see  Central  of  Geor-  Note  on  "Building  restriction 
gia  R.  Co.  V.  Bibb  Brick  Co.,  149  or  restrictive  agreement  as  bind- 
Ga.  38,  99  S.  E.   126.  ing   public    or   public   service    cor- 

60  United  Railroads  of  San  Fran-      poration,"   see  Ann.   Cas.   1918  B 
Cisco    V.    City    &    County    of    San      591. 
Francisco,  249  TJ.  S.  517,  63  L.  Ed. 
739. 
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the  value  is  to  be  fixed  by  the  public  service  commission,  and 
the  power  to  condemn  by  the  courts,  is  constitutional.^^  In^. 
creased  transportation  facilities  are  not  direct  benefits  to  the 
land  not  taken  which  may  be  set  off  in  condemnation  proceed- 
ings by  a  railroad  company .^^ 

B6  Marin  Municipal   Water   Diat.  B6  Tyson  Creek  E.  Co.  v.  Empire 

V.  Marin  Water  &  Power  Co.,  178  Mill  Co.,  31  Idaho  580,  174  Pac. 
Cal.  308,  173  Pac.  469.  1004. 
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§  1565:  —  statutory  prohibitions. 

§  1568.  —  Eight  of  parties  to  transfer  to  attack. 

§  1574.  Application  of  rule  to   ultra  vires  conveyance  or  transfer  "by" 
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§  1581.  Devise  or  bequest — In  general. 
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§  1592.  Whether    included    within   term   ultra   vires. 
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THAN    ACTION    ON    CONTRACT    ITSELF 

§  1602.  General  rules. 

§  1603.  Eestoration  as  condition  to  rescission. 
§  1604.  Action  on  implied  contract — In  general.   • 
§  1608.  Accounting  in  equity. 

I.    GENERAL  CONSIDEKATIONS 

§1507.  Introductory.! 

§1511.  Definition — Strict  construction.  The  term  "ultra 
vires"  may  indicate  (1)  that  the  act  referred  to  is  entirely 
beyond  the  scope  of  the  powers  of  the  corporation  to  perform 
under  any  circumstances  or  for  any  purpose  or  (2)  that  ..he 
act  is  one  within  the  scope  of  the  general  powers  of  the  cor- 
poration for  some  purposes  but  beyond  such  powers  for  other 
purposes.^    In  Alabama,  it  is  said  that  an  ultra  vires  contract 

1  For  article   on  ultra   vires,   its  tion  to  incorporated  companies  in 

nature,    elements   and   modern   ap-  Canada,    see    40    Canadian    L.    T. 

plication,  see  54  Am.  L.  Eev.  535-  993-1007. 

562.  Ultra  vires  corporate  acts  under 

There    is    an    extended    note    on  the    California    decisions,    see    ar- 

" Ultra   Vires   in   Actions   on   Cor-  tide  in  6  Cal.  L.  Eev.  319-330. 

porate   Contracts"  in  36   Dom.   L.  2  James  Eva  Estate  v.  Mecca  Co., 

Eep.    (Can.)    107-151.  _  Cal.  App.  — ,  181  Pac.  415. 

Doctrine   of  ultra  vires  in   rela- 
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is  "one  that  is  wholly  and  manifestly  outside  of  the  charter 
or  constituent  act  of  the  corporation  or  some  valid  legislative 
act  applicable  to  it. "  ^  In  Kentucky,  it  is  held  that  ultra  vires 
contracts  include  not  only  those  entirely  without  the  scope  and 
purpose  of  the  charter  and  not  pertaining  to  the  objects  for 
which  the  corporation  was  chartered,  hut  also  those  "beyond 
the  limitations  of  the  powers  conferred  by  the  charter  although 
within  the  purposes  contemplated  by  the  articles  of  incorpora- 
tion. "  *  In  Texas,  after  stating  the  different  senses  in  which 
the  term  "ultra  vires"  is  used,  it  is  said  that  "accurately,  the 
term  'ultra  vires'  applies  only  to  those  acts  which  are  wholly 
beyond  the  power  of  the  corporation — acts  which  it  has  not 
the  power  to  perform  under  any  circumstances. ' '  ^ 

§  1512.  —  Distinguished  from  acts  expressly  prohibited  or 
against  public  policy.  Acts  merely  ultra  vires  are  distinguish- 
able from  acts  expressly  prohibited,^  although  in  one  case  it 
was  said  that  "contracts  that  are  illegal  are  certainly  ultra 
vires. ' ' ' 

§  1516.  Ultra  vires  acts  as  the  acts  of  the  corporation.    A 

corporation  may  perform  ultra  vires  acts  until  restrained  by 
a  stockholder  or  by  the  state  under  a  writ  of  quo  warranto.* 

§  1517.  Estoppel  to  deny  power  to  contract.  There  is  no 
estoppel  to  resist  an  ultra  vires  contract  merely  because  of  the 
making  of  th6  contract.^  However,  there  may  be  an  estoppel 
of  a  corporation,  by  its  acts,  to  plead  ultra  vires,  provided  the 
contract  is  not  one  expressly  forbidden  by  statute.^"  "Es- 
toppel" to  plead  ultra  vires  seems,  according  to  some  judges, 
to  be  confined  to  cases  "where  an  act  was  within  the  power 

3  Alabama  City,  G.  &  A.  R.  Co.  VEckhart  v.  Heier,  38  S.  D.  524, 
V.  Kyle,  202  Ala.  552,  81  So.  54.  162  N.  W.  150. 

4  American  Southern  Nat.  Bank  8  Clark  v.  Groger,  102  Wash.  188, 
V.   Smith,    170   Ky.   512,   Ann.   Gas.  172  Pae.   1164. 

1918  B  959,  186  S.  W.  482.  9  Alabama  Eed  Cedar  Go.  v.  Ten- 

6  Taylor  Feed  Pen  Co.  v.  Taylor  nessee  Valley  Bank,  200  Ala.  622, 

Nat.  Bank,  —  Tex.  — ,  215  S.  "W.  76  So.  980. 

850.  10  Deneeke  v.  "West,  184  Iowa  600, 

6  Richardson    v.    Bermuda    Land  169  N.  W.  97. 

&  Live  Stock  Co.,  —  Tex.  Civ.  App. 

— ,  210  S.  W.  746. 
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of  the  corporation  for  some  purposes  or  under  some  circum- 
stances, and  in  which  one  dealing  with  it  in  good  faith  could 
assume  the  existence  of  the  conditions  warranting  the  act. ' '  ^^ 
"Where  an  estoppel  to'  set  up  ultra  vires  is  claimed,  it  seems 
that  all  the  elements  of  an  estoppel  in  pais  must  concur.^*  Where 
the  other  party  to  the  contract  has  not  been  misled,  it  cannot  set 
up  that  the  corporation  is  estopped  to  urge  ultra  vires.^*  There 
is  no  estoppel  to  plead  ultra  vires  merely  because  as  a  result  of 
the  ultra  vires  contract  money  was  received  by  a  director  as- 
suming to  act  for  the  corporation  where  he  never  turned  the 
money  over  to  the  corporation  nor  applied  it  to  any  corporate 
purpose.^* 

§  1518.  Ratification.  Ultra  vires  acts  cannot  be  ratified  so  as 
to  validate  them,^^  except  by  the  legislature.  Ultra  vires  debts 
may  be  rendered  legal  by  the  legislature,  by  subsequent  stat- 
utes, without  interference  with  vested  rights  of  stockholders  or 
violating  due  process  of  law  or  exercising  a  judicial  function. ^^ 

Where  creditors  are  all  paid,  and  all  the  stockholders  con- 
sent, a  corporation  may  become  an  accommodation  indorser.^'' 
Stockholders,  by  ratification  of  an  act,  waive  the  right  to  them- 
selves urge  that  it  is  ultra  vires.^* 

§  1520.  Defense  not  favored.  The  doctrine  of  ultra  vires, 
whether  invoked  for  or  against  a  corporation,  is  not  favored 
in  the  law.^^     "The  defense,"  it  has  been  said,  "must  always 

11  Taylor  Feed  Pen  Co.  v.  Taylor  Alabama  Eed  Cedar  Co.  v.  Ten 
Nat.  Bank,  —  Tex.  — ,  '215  S.  W.  nessee  Valley  Bank,  200  Ala.  622, 
850.  76      Bo.      980;      United      Vacuum 

12  Taylor  Feed  Pen  Co.  v.  Taylor  Sweeper  Co.  v.  Groth,  210  111.  App 
Nat.  Bank,  —  Tex.  — ,  215  S.  W.  358. 

850.  16  Brown    v.    Boston    &    M.    Ey 

13  Taylor  Feed  Pen  Co.  v.  Taylor  233  Mass.  428,  124  N.  E.  322. 
Nat.  Bank,  —  Tex.  — ,  215  S.  W.  IV  Sargent    v.    Palace    CafS    Co. 
850.  175  Cal.  737,  167  Pac.  146. 

14 Taylor  Feed  Pen  Co.  v.  Taylor  18 Lumbermen's     Trust     Co.     v 

Nat.  Bank,  —  Tex.  — ,  215  S.  W.  Title  Ins.  &  Inv.  Co.,  248  Fed.  212 

850.  221. 

15  National   Trust    &    Credit    Co.  19  Thrailkill    v.    Crosbyton-South 

V.  F.  H.  Orcutt  &  Son  Co.,  259  Fed.  Plains   E.    Co.,   246   Fed,   687,   691, 

830;   Mobile  Elee.   Co.  v.   City   of  L.  E.  A.  1&18  C  90. 
Mobile,   201   Ala.    607,   79   So.   39; 
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be.  considered  on  the  merits  in  law  and  fact, ' '  without  following 
any  procrustean  rule.^"  The  defense  of  ultra  vires  "should 
never  be  sustained  where  it  will  defeat  the  ends  of  justice, 
where  such  a  result  can  be  avoided. "  *^  A  "  court  of  equity 
never  allows  a  corporation  to  obtain  an  unconscionable  ad- 
vantage by  pleading  that  its  own  contracts  were  ultra  vires. ' '  "^ 
Public  policy  may  demand  that  a  corporation  shall  not  escape 
liability  by  setting  up  ultra  vires.^^ 

The  attempt  of  a  corporation  to  use  th^  defense  of  ultra 
vires  as  a  means  of  escaping  its  liability  to  third  persons  is  re^ 
garded  with  much  less  favor  than  when  a  direct  attack  upon 
such  corporate  act  is  made  by  a  stockholder  or  by  the  state. ^* 

In  support  of  what  is  stated  in  the  text  in  volume  3  in  regard 
to  this  matter,  attention  is  called  to  this  statement  by  Chief 
Justice  Ostrander  of  the  Michigan  Supreme  Court:  "If  the 
court  could  weigh  one  resulting  injustice  against  another,  it 
could  not  enforce  this  demand  except  by  doing  injustice  to  some, 
although  a  minority,  of  the  unoffending  shareholders  of  de- 
fendant, "^s 

§1521.  Contracts  ultra  vires  in  part  only.  That  part  of  a 
contract  is  ultra  vires  does  not  necessarily  vitiate  the  entire 
contract ;  *^  and  hence  liability  cannot  be  avoided  on  an  intra 
vires  contract  by  asserting  an  ultra  vires  agreement  connected 
therewith.^''  Where  a  contract  is  severable,  the  fact  that  part 
of  it  is  ultra  vires  does  not  vitiate  the  valid  part.**  Where  a 
contract  and  bond  are  one  and  indivisible,  and  the  contract  is 
ultra  vires,  the  bond  is  invalid.*^ 

20  United  States  Fidelity  &  Guar-  England  Pie  Co.,  201  Mich.  407, 
anty  Co.  v.  Cascade  Const.  Co.,  106      167  N.  W.  943. 

"Wash.  478,  180  Pac.  463.  26  Fogarty    v.    Hunter,    83    Ore. 

21  United  States  Fidelity  &  Guar-      183,  162  Pac.  964. 

anty  Co.  v.  Cascade  Const.  Co.,  106  27  Wegner    v.    First    Nat.    Bank, 

Wash.  478,  180  Pac.  463.  —  N.  D.  — ,  173  N.  W.  814. 

22  In  re  Litchfield  County  Agr.  28Fogarty  v.  Hunter,  83  Ore. 
Society,  91  Conn.  536,  100  Atl.  356.  183,    162    Pac.    964;    Rousseau    v. 

28  United  States  Fidelity  &  Guar-  Everett,  —  Tex.  Civ.  App.  — ,  209 

anty  Co.  v.  Cascade  Const.  Co.,  106  S.  W.  460. 
"Wash.  478,  180  Pac.  463.  29  American   Credit  &  Trust  Co. 

21  James   Eva   Estate    v.    Mecca  v.  New  Era  Chandelier  Co.,  208  111. 

Co.,  —  Cal.  App.  — ,  181  Pac.  415.  App.  181. 

26  Stone-Ordean-Wells  Co.  v.  New 
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Sureties  on  bonds  to  a  corporate  obligee  are  liable  even 
though  the  transaction  may  be  ultra  vires  to  the  corporation, 
but  it  is  otherwise  where  the  bond  is  not  merely  ultra  vires  but 
is  illegal.*" 

II.    WHO  MAY  UEGE  ULTRA  VIBES 

§  1523.  In  general.  The  other  party  to  a  contract  with  a 
corporation  cannot  be  relieved  therefrom  on  the  ground  that 
it  is  ultra  vires.*^  A  receiver,  in  resisting  the  allowance  of  a 
claim  filed  against  the  insolvent  corporation,  may  interpose  any 
defense  which  the  corporation  itself  could  have  interposed,  in- 
cluding the  defense  of  ultra  vires.** 

§  1524.  State — General  rules.  Ultra  vires  acts  may  be  en- 
joined by  the  public  service  commission,  in  a  proper  case.** 

§  1526.  Stockholders.  Stockholders  who  consent  to  an  act 
cannot  attack  it  as  ultra  vires.**  Stockholders  who  are  officers 
of  the  corporation  and  practically  the  corporation  itself  cannot 
question  the  power  of  the  corporation  to  do  acts  performed  by 
themselves.*^  The  attorney  general  is  the  only  one  who  can 
attack  the  issuance  of  a  new  class  of  preferred  stock  as  ultra 
vires.  The  issuance  will  not  be  enjoined  at  the  suit  of  a  pro- 
fessional agitator  who  purchased  a  small  amount  of  stock  to 
prevent  such  issuance.*^ 

§  1527.  Strangers — General  rules.  A  stranger  not  a  party 
to  a  contract  cannot  interpose  the  plea  of  ultra  vires,*''  unless 

30  Zurn  v.  Mitchell,  —  Tex.  Civ.  J.  &  J.  Eogers  Co.,  103  N.  T.  Misc. 
App.  — ,  196  S.  W.  544.  711,  170  N.  Y.  Supp.  964. 

31  City  of  Belfast  v.  Belfast  34  Baillie  v.  Columbia  Gold  Min. 
Water  Co.,  115  Me.  234,  L.  E.  A.  Co.,  86  Ore.  1,  167  Pac.  1167; 
1917  B  908,  98  Atl.  73.  Hoberg   v.   John   Hoberg   Co.,   170 

32  A    receiver    sued    on    a    claim  Wis.  50,  173  N.  W.  639,  952. 

may    set    up    ultra   vires  -  at    least  35  Welden     v.     Stephens     Farm 

where  the  corporation  has  not  re-  Loan  Co.,  —  Mo.  — ,  213  S.  W.  54. 

ceived  any  benefits   in   connection  36  General  Inv.  Co.  v.  Bethlehem 

with   its    lawful   business.      Wiley  Steel  Corporation,  88  N.  J.  Eq.  237, 

Fertilizer   Co.  v.   Carroll,  202  Ala.  102  Atl.  252. 

335,   80    So.   417.  37  Gigoux  v.  Moore,  105  Kan.  361, 

33  Public  Service  Commission  v.  184  Pac.  637;  Diggs  v.  Morgan  Col- 
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the  ultra  vires  act  is  a  public  nuisance.^*  Thus,  where  a  cor- 
poration which  was  an  accommodation  indorser  paid  the  note 
and  sued  a  prior  indorser,  the  latter  could  not  defend  on  the 
ground  that  the  accommodation  indorsement  was  ultra  vires.^^ 
So  a  private  citizen  cannot  enjoin  an  incorporated  club  from 
selling  liquor  on  the  theory  that  it  is  ultra  vires.*"  In  ejectment 
between  third  persons,  the  power  of  a  corporation  to  hold  or 
dispose  of  property  cannot  be  attacked.*'  Property  owners  who 
seek  to  enjoin  a  corporation  from  erecting  a  hotel  on  land 
claimed  to  have  been  dedicated  to  the  public  cannot  raise  the 
question  that  the  erection  of  the  hotel  is  ultra  vires.*^  An  ad- 
joining landowner  cannot  enjoin  a  corporation  from  exceeding 
its  powers  by  using  part  of  its  property  to  establish  a  residential 
negro  colony,  where  not  amounting  to  a  public  nuisance.**  The 
objection  that  a  conveyance  of  its  plant  by  a  construction  com- 
pany to  its  surety  was  ultra  vires  cannot  be  urged  by  one  who 
had  given  a  mortgage  to  the  surety  as  indemnity,  but  only  by 
the  corporation.** 

§  1529.  —  Creditors.  Creditors  cannot  assail  a  merely  ultra 
vires  act  unless  it  also  results  in  depleting  the  assets  of  the 
corporation  in  fraud  of  creditors.*^  In  any  event,  subsequent 
creditors  ordinarily  cannot  attack  acts  as  ultra  vires.*^ 

m.    CONTBACTS   EXECUTOET   ON   BOTH   SIDES 

§  1530.  General  rule.  A  corporation  cannot  sue  for  damages 
for  breach  of  contract  where  it  had  no  charter  power  to  make  the 

lege,   133   Md.   264,   105   Atl.   157;  42  Weihe     v.     Maeatawa    Eesort 

Norment   v.    First   Nat.    Bank,   23  Co.,  198  Mich.  334,  164  N.  W.  510. 

N.  M.  198,  167  Pac.  731.  43  Diggs  v.  Morgan  College,  133 

A     stranger     cannot,     by     man-  Md.  264,  105  Atl.  157. 

damns,    question    the    action    of   a  44  Angle  v.  Bankers'  Surety  Co., 

corporation  as  ultra  vires.     Clem-  244  Fed.  401. 

ents  V.  "Williams,  191  N.  T.  App.  45  Brent    v.    Simpson,    238    Fed. 

Div.  279,  181  N.  T.  Supp.  230.  285,  291.    See  also  Hilgers  v.  Gos- 

38  Diggs  v.  Morgan  College,  133  selin,  190  N.  Y.  App.  Div.  346,  179 
Md.  264,  105  Atl.  157.  N.  Y.  Supp.  703. 

39  Hazelwood  Brewing  Co.  v.  Sie-  46  Gulf  Pipe  Line  Co.  v.  Lasater, 
bert,  256  Pa.  9,  100  Atl.  493.  —  Tex.   Civ.  App.  — ,  193   S.  W. 

40Eowan  v.  Stowe,  —  Tex.  Civ.      773. 
App.  — ,  193  S.  W.  434. 

41  Daniel  v.  Wade,  —  Ala.  — ,  83 
So.  99. 
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contract.*'  Ultra  vires  is  a  defense,  in  California,  where  a 
national  bank  is  sought  to  be  held  liable  for  damages  for  its 
failure  to  lend  money  for  another,  as  broker,  on  sound  security.** 

§  1531.  Specific  performance.*^ 

IV.    CONTRACTS  EXECUTED  ON  ONE  SIDE  ONLY 

§  1538.  State  courts  as  bound  to  follow  federal  courts  and 
vice  versa.  Federal  courts  must  follow  state  decisions  as  to 
the  effect  of  ultra  vires. ^^ 

§  1539.  Rule  of  federal  courts  and  some  state  courts — In  gen- 
eral. "In  the  United  States  courts,  it  is  settled  that  part  per- 
formance will  not  save  an  ultra  vires  contract,  and  that  no 
amount  of  performance  of  an  ultra  vires  contract,  even  for  a 
long  period,  or  the  receipt  by  the  corporation  raising  the  ques- 
tion of  the  consideration  for  such  a  contract,  operates  to  estop 
the  corporation  from  challenging  the  validity  of  the  contract  or 
refusing  further  to  perform. ' '  ^^ 

§  1541.  —  State  courts  which  follow  federal  rule.^*  Included 
in  this  class,  among  others,  are  the  courts  of  Alabama  ^^  and 
Tennessee.^* 

47  Jones  V.  Mississippi  Farms  Co.,  Theater  &  Eealty  Co.  v.  Seavey  & 

116  Miss.  295,  76  So.  880.  Flarsheim  Brokerage   Co.,  197  Mo. 

48 Pollock  V.  Lumbermen's   Nat.  App.  661,  199  S.  W.  257. 

Bank,  83  Ore.  324,  168  Pae.  616.  63Paterson  &  Edey  Lumber  Co. 

49  That  a  corporation  cannot  en-  v.  Bank  of  Mobile,  —  Ala.  — ,  84 

force   an   ultra   vires    contract   by  So.    721;    Wiley   Fertilizer    Co.    v. 

specific  performance,  see  Jones  v.  Carroll,  202  Ala.  335,  80  So.  417. 

Mississippi    Farms    Co.,    116    Miss.  In   Alabama   ' '  there    can   be   no 

295,  76  So.  880.  estoppel  to  resist  a  contract  beyond 

60  Graysonia-Nashville       Lumber  the  power  of  the  corporation,  and 

Co.  V.  Goldman,  247  Fed.  423.  no  ratification  of  such  a  contract." 

Bl  Bassick    v.    Aetna    Explosives  Alabama    Eed    Cedar    Co.   v.    Ten- 
Co.,   246  Fed.    974,    1004.      Contra,  nessee  Valley  Bank,  200  Ala.  622, 
see  Clinchfieia  Fuel  Co.  v.  Hender-  76   So.  980. 
son  Iron  Works  Co.,  254  Fed.  411.  54  Dillard   &   Cofftn   Co.  v.   Eich- 

52  Illinois   rule,    see   United    Va-  mond    Cotton    Oil    Co.,    140    Tenn. 

euum  Sweeper  Co.  v.  Groth,  210  111.  290,  204  S.  W.  758,  holding,  how- 

App.  358.  ever,  that  benefits   may  be   recov- 

Bule   in   Missouri,   see   Orpheum  ered  back. 

269 


§  1543]  Peivate  Coepokations  [Ch.  37 

§  1543.  Majority  rule  in  state  courts — In  general.  Under  this 
rule,  ultra  vires  cannot  be  pleaded  by  a  corporation  sued  to 
recover  damages  for  breach  of  an  ultra  vires  contract.^* 

§  1546.  —  Necessity  for  receipt  of  benefits.  Ultra  vires  ordi- 
narily is  a  defense  where  the  corporation  has  received  no  bene- 
fits and  no  injustice  will  arise  from  its  allowanee.^^  For 
instance,  a  corporation  is  not  estopped  to  set  up  ultra  vires  as  a 
defense  to  an  action  against  it  on  a  guaranty  beyond  its  powers 
where  it  has  not  received  any  benefit  therefrom.^''  So  an  ultra 
vires  agreement  of  a  bank,  in  making  a  loan,  to  accept  a  share 
of  the  profits  of  the  borrower  as  payment,  where  the  bank  in 
fact  received  nothing,  does  not  estop  the  bank  to  set  up  ultra 
vires.^'  It  must  appear  that  the  corporation,  in  the  operation 
of  its  franchise  rights  and  powers,  received  the  benefits  in  the 
line  of  its  necessary  business  and  operation.^'  Benefits  to  stock- 
holders as  individual  owners  of  land  is  not  a  benefit  to  the 
corporation  such  as  to  prevent  it  from  pleading  ultra  vires.^" 

§  1547.  —  States  in  which  rule  prevails.  The  rule  that  a 
corporation  cannot  invoke  the  doctrine  of  ultra  vires  where  it 

65  Donaldsonville  Live  Stock  Co.  the  defending  corporation,  and 
V.  Corporation  Service  Co.,  —  6a.  held  that  where  a  corporation  can 
-A-Pp.  — ,  100  S.  E.  731.  save   itself  from  ultimate  loss   on 

66  First  Nat.  Bank  v.  Stokes,  134  an  ultra  vires  contract  of  indem- 
Ark.  368,  203  S.  W.  1026;  Orpheum  nity,  it  would  defeat  the  ends  of 
Theater  &  Realty  Co.  v.  Seavey  &  justice  to  allow  it  to  set  up  the 
Flarsheim  Brokerage  Co.,  197  Mo.  defense  of  ultra  vires.  United 
App.  661,  199  S.  W.  257;  Kaplan  States  Fidelity  &  Guaranty  Co.  v. 
Dry  Goods  Co.  v.  Sanger  Bros.,  Cascade  Const.  Co.,  106  Wash.  478, 
—  Tex.   Civ.  App.  — ,   214   S.   W.  180  Pae.  463. 

485.  67  Stone-Ordean-Wells  Co.  v.  New 
It  was  contended  in  Washington  England   Pie    Co.,    201   Mich.    407, 
that  "only  in  cases  where  the  de-  167  N.  W.  948. 
fending  corporation  receives  actual  68  In  re  Machine  Metal  Products 
benefit  has  this  court  ever  refused  Co.,  251  Fed.  280. 
to     sustain     a     defense     of    ultra  69  Richardson  v.   Bermuda  Land 
vires";  but  the  court  cited  Cred-  &   Live    Stock    Co.,   —    Tex.    Civ. 
iters'  Claim  &  Adjustment  Co.  v.  App.  — ,  210  S.  W.  746. 
Northwest   Loan   &   Trust   Co.,   81  60  Orpheum     Theater     &    Realty 
Wash.   247,  L.  R.   A.   1917  A   737,  Co.  v.  Seavey  &  Flarsheim  Broker- 
Ann.  Cas.  1916  D  551,  142  Pac.  670,  age  Co.,  197  Mo.  App.  661,  199  S. 
as  an  illustration  of  a  case  where  W.  257. 
no  benefit  was  actually  received  by 
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has  accepted  the  benefits  of  the  alleged  ultra  vires  contract 
prevails,  among  other  states,  in  Arkansas,^^  Florida,®^  Georgia,®* 
Iowa,®*  Kansas,®^  New  York,®®  Oklahoma,-®''  Oregon,®*  Pennsyl- 
vania,®' Washington,'"  and  "West  Virginia.''^  In  Texas,  most  of 
the  decisions  follow  the  majority  rule,''''  although  in  some  deci- 
sions the  rule  is  modified  by  laying  down  the  rule  that  if  the 
act  is  one  which  the  corporation  has  no  power  to  do  under  any 
circumstances,  ultra  vires  is  a  defense  regardless  of  benefits  re- 
ceived; but  if  the  act  is  one  within  the  general  powers  but  not 
authorized  in  the  particular  case  the  act  is  not  ultra  vires  in 
the  strict  and  proper  sense  and  ultra  vires  is  no  defense.''* 


61  In  Arkansas,  ' '  one  who  has 
received  the  benefit  of  a  contract 
which  is  simply  ultra  vires  and  not 
contrary  to  good  morals  may  not 
plead  the  defense  of  ultra  vires." 
Graysonia-Nashville  Lumber  Co.  v. 
Goldman,  247  Fed.  423,  428. 

62  Grand  Lodge  Knights  of  Py- 
thias v.  State  Bank,  —  Fla.  — , 
84    So.    528. 

63  Donaldsonville  Live  Stock  Co. 
V.  Corporation  Service  Co.,  —  Ga. 
App.  — ,  100  S.  E.  731. 

64  Wright  V.  Johnston,  183  Iowa 
807,   167   N.   W.   680. 

66  Kelly  v.  Central  Union  Fire 
Ins.  Co.,  101  Kan.  91,  L.  E.  A. 
1918  C  1170,  165  Pac.  806;  First 
Nat.  Bank  of  Eureka  v.  Wilson, 
101  Kan.  72,  165  Pac.  859;  Saylors 
V.  State  Bank  of  Allen,  99  Kan. 
515,  163   Pac.   454. 

A  bank  cannot  escape  liability  as 
bailee  for  a  special  deposit  of  se- 
curities by  the  plea  of  ultra  vires. 
Security  Nat.  Bank  v.  Home  Nat. 
Bank,  106  Kan.  303,  187'  Pac.  697. 

66Higgins  v.  Hocking  Valley  E. 
Co.,  188  N.  Y.  App.  Div.  684,  177 
N.  Y.  Supp.  444. 

This    rule    "should    not    be    ex- 
tended  so    as   to    protect   the    cor- 
poration's directors  upon  contracts^ 
authorized  by  themselves  that  es- 


tablish,   not    only    illegality,    but 
such  a  breach  of  fiduciary  obliga 
tions   as   amounts    to    bad   faith. 
Palmer  v.  Seheftel,  183  N.  Y.  App 
Div.  77,  170  N.  Y.  Supp.  588. 

67  Bennett  v.  W.  A.  Gage  &  Co., 
—  Okla.  — ,  176  Pac,  744;  South 
western  Surety  Ins.  Co.  v.  Davis 
53  Okla.  332,  156  Pac.  213. 

68  National  Sales  Co.  v.  Manciet 
83  Ore.  34,  L.  E.  A.  1917  D  485 
162  Pac.  1055. 

69  Lemmon  v.  East  Palestine 
Eubber  Co.,  260  Pa.  28,  103  Atl. 
510. 

70  Flanagan  v.  American  Min- 
erals Producing  Co.,  108  Wash.  569, 
185  Pac.  609. 

71  Chafin  V.  Main  Island  Creek 
Coal  Co.,  —  W.  Va.  — ,  102  S.  E. 
291. 

72  First  Nat.  Bank  v.  Crespi  & 
Co.,  -—  Tex.  Civ.  App.  — ,  217  S. 
W.  705;  Eddleman  v.  WoflEord,  — 
Tex.  Civ.  App.  — ,  217  S.  W.  221; 
Hollis  Cotton  Oil,  Light  &  Ice  Co. 
V.  Marrs  &  Lake,  —  Tex.  Civ.  App. 
— ,  207  S.  W.  367;  Bay  City  Bank 
&  Trust  Co.  V.  Eice-Stix  Dry  Goods 
Co.,  —  Tex.  Civ.  App.  — ,  195  S.  W. 
344.  See  also  Kaplan  Dry  Goods 
Co.  V.  Sanger  Bros.,  —  Tex.  Civ. 
App.  — ,  214  S.  W.  485. 

73  Taylor  Feed  Pen  Co.  v.  Taylor 
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The  rule  in  Canada  is  the  same  as  the  majority  rule  in  the 
United  States.'* 

§  1548.  —  Application  of  rule  to  sales  or  services  rendered. 

A  corporation  which  has  received  the  benefit  of  services  ren- 
dered cannot  set  up  ultra  vires  as  a  defense  when  sued  for  the 
amount  due.'* 

§  1549.  —  Application  of  rule  to  loans  by  corporation.  Ultra 
vires  is  no  defense  to  a  corporate  agreement  to  repay  money 
received  by  the  corporation.'^  Only  the  United  States  can  set 
up  the  want  of  power  of  a  national  bank  to  loan  money  on  real 
estate  security." 

§  1550.  —  Application  of  rule  to  borrowing  of  money  by 
corporation.  Want  of  power  to  borrow  money  is  no  defense 
to  a  bank  where  it  has  received  the  benefit  of  the  loan.'* 

§  1557.  —  Application  of  rule  to  contract  of  guaranty  or 
suretyship.  A  corporation  cannot  defend  an  action  on  a  guar- 
anty on  the  ground  of  ultra  vires  where  it  has  received  the 
benefit  of  the  contract.'*  A  company  which  guaranteed  the 
bonds  of  a  subsidiary  company,  and  received  all  the  benefits 
from  the  sale  of  such  bonds,  is  estopped  to  plead  that  its  guar- 
anty was  ultra  vires.*"  Ultra  vires  is  no  defense  to  a  bank 
when  sued  on  a  guaranty  which  the  person  guaranteed  has  re= 
lied  on  to  his  detriment.*^ 

Nat.  Bank,  —  Tex.  — ,  215  S.  W.  Atl.  620;  Lemmon  v.  East  Palestine 

850.  Rubber  Co.,  260  Pa.  28, 103  Atl.  510. 

74  In  re  Colonial  Assurance  Co.,  34  That  a  guaranty  by  a  eorpora- 
Dom.  L.  Eep.   (Can.)   341.  tiou  was  ultra  vires  is  no  defense 

75  Flanagan  v.  American  Miu-  to  an  action  on  it  ivhere  the  agree- 
erals-  Producing  Co.,  108  Wash.  569,  ment  has  been  fully  carried  out 
185  Pac.   609.  by  the  party  to  protect  whom  the 

76  Eddleman  v.  Wofford,  —  Tex.  guaranty  was  given  to  the  bene- 
Civ.  App.  — ,  217  S.  W.  221.  fit   of   the   corporation.      Standard 

77  Perkins  v.  First  Nat.  Bank,  18  Brewery  v.  Creedon,  283  111.  474, 
Ga.  App.  564,  90  S.  E.  91.  119  N.  E.  581,  afE'g  204  111.  App. 

78 Farmers'   State   Bank  v.  Cou-  431. 

ture,  —  N.  D.  — ,  178  N.  W.  138.  80  Higgins  v.  Hocking  Valley  I?. 

79  United  States  Industrinl  Alco-  Co.,  188   N.  Y.  App.  Div.  684,  177 

hoi  Co.  V.  Distilling  Co.,  87  N.  J.  X    Y.   Supp,   444. 

Eq.    531,    104    Atl.    216,    aff'g    100  81  El  Paso  Bank  &  Trust  Co.  v. 
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V.    CONTBACTS   FULLY   EXECUTED   ON   BOTH   SIDES 

§  1559.  General  rules.  Executed  ultra  vires  contracts  can  be 
attacked  only  by  the  state.^^  Where  title  is  acquired  by  ultra 
vires  acts,  the  fact  of  ultra  vires  does  not  reinvesi;  the  seller 
with  the  title  nor  vest  it  in  another.** 

§1561.  Application  of  rule  to  conveyances  of  "real"  prop- 
erty "to"  corporation — In  general.**  If  the  acquisition  and 
holding  of  land  is  ultra  vires,  no  one  but  the  state  can  com- 
plain.*^ If  a  corporation  is  not  authorized  to  acquire  real 
estate  except  in  a  limited  amount  for  prescribed  purposes,  the 
acquisition  of  additional  property  cannot  be  questioned  by  a 
private  individual  but  only  by  the  state.**  An  individual  in 
litigation  with  a  corporation  cannot  take  advantage  of  the  fact 
that  the  company  has  not  complied  with  the  provisions  of  the 
statute  with  reference  to  holding  real  property.*' 

The  rule  that  the  power  of  a  corporation  to  own  land  at  all,  or 
in  excess  of  the  amount  or  kind  prescribed  by  its  charter,  cannot 
be  questioned  collaterally  but  only  in  a  direct  proceeding  insti- 
tuted by  the  state  for  that  purpose,  does  not  apply  where  the 
corporation  is  seeking  in  court  to  acquire  lands  which  it  has  no 
power  to  acquire  and  hold.** 

First    State    Bank,    —    Tex.    Civ.  question    in    a    collateral    way    by 

App.  — ,  202  S.  W.  522.  any   one   other   than  the  state,   see 

Ultra    vires    is    no    defense    as  84  Cent,  L.  J.  174-180. 
against   a  guaranty  by  a   corpora-  85McCann    v.    Children's    Home 

tion  -where   it   has  been  relied   on  Society,  176  Cal.  359,  168  Pac.  355 

and  goods  furnished  by  the  other  Hight  v.  Eiehmond  Park  Imp.  Co., 

party       in       pursuance       thereof.  47    App.    Cas.    (D.    C.)     518,    533 

Hoosier  Brick  Co.  v.  Floyd  County  Cross    v.    Seaboard    Air    Line    E, 

Bank,  64  Ind.  App.  445,  116  N.  E.  Co.,   172   N.    C.   119,   90   S.   E.   14 

87.  Coal    Land     Development     Co.     v. 

82  Spadra-Clarksville  Coal  Co.  v.  Chidester,  —  W.  Va.  — ,  103  S.  E, 
Security  Nat.  Bank,  —  Tex..  Civ.  923. 

App.   — ,   206   S.   W.   200.  86  Union  Trust  Co.  v.  Hendrick- 

83  Spadra-Clarksville  Coal  Co.  v.  son,  —  Okla.  — ,  172  Pae.  440. 
Security  Nat.  Bank,  —  Tex.   Civ.  87Reichert    v.    Ellis    Ferry    Co., 
App.  _,  206  S.  W.  200.  184  Ky.  150,  211  S.  "W.  403. 

84  Article  on  whether  capacity  of  88  Southern  Eealty  Co.  v.  Tchula 
a  corporation  to  take  a  conveyance  Co-Operative  Stores,  114  Miss.  309, 
of    real    estate    can    be    called    in  75   So.   121. 
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§  1565.  —  Statutory  prohibitions.  The  constitutional  provi- 
sion prohibiting  corporations  from  acquiring  real  estate  not  for 
use  in  the  business,  with  certain  exceptions,  is  not  self -executing, 
and  a  violation  thereof  does  not  cause  an  escheat  of  the  prop- 
erty to  the  state.*' 

§  1568.  —  Right  of  parties  to  transfer  to  attack.  Violation 
of  its  articles  of  incorporation  cannot  be  set  up  by  defendant 
in  an  action  by  the  corporation  to  recover  land.*"  Even  where 
land  is  acquired  in  violation  of  an  express  statute,  title  is  vested 
in  the  corporation  and  such  unlawful  acquisition  of  the  title  can 
only  be  questioned  by  the  state,  through  its  proper  officers,  and 
not  by  the  grantor  in  the  deed  of  trust  under  which  the  cor- 
poration purchased  at  foreclosure  sale.'^ 

§  1574.  Application  of  rule  to  ultra  vires  conveyance  or 
transfer  "by"  corporation — General  rule.  Where  a  corpora- 
tion is  the  vendor,  the  vendee  cannot  set  up  its  want  of  capacity 
to  take  and  hold  land  as  a  defense  to  an  action  to  recover  the 
purchase  price  of  land  sold  to  him.**  The  power  of  a  corpora- 
tion to  sell  real  estate  for  profit  cannot  be  questioned  collaterally 
but  only  by  a  direct  proceeding  by  the  state.** 

§1581.  Devise  or  bequest — In  general.  Only  the  state  can 
attack  a  gift  to  a  foreign  religious  corporation  as  in  violation  of 
the  public  policy  of  the  state.'* 

VII.    CONTRACTS  APPARENTLY  WITHIN  POWERS  OF  CORPORATION 

§  1591.  Introductory.  It  is  presumed  that  a  power  conferred 
on  a  corporation,  when  exercised,  is  exercised  legally  and  not 
in  violation  of  the  law.*^ 

89  Parwal  Inv.  Co.  v.  State,  —  Land  &  Irrigation  Co.,  —  Tex.  Civ. 
Okla.    — ,    175    Pac.    514.  App.  — ,  195  S.  W.  1154. 

90  Troy  &  North  Carolina  Gold  93  Coal  *  Land  Development  Co. 
Min.  Co.  V.  Snow  Lumber  Co.,  173  v.  Chidester,  —  W.  Va.  — ,  103  S. 
N.  C.  593,  L.  E.  A.  1917  E  892,  92  E.  923. 

S.  E.  494.                                 '  94  Stump  v.  Sturm,  254  Fed.  535. 

91  Middletcm  v.  Georgetown  Mer-  9B  United  States  Industrial  Al- 
cantile  Co.,  117  Miss.  134,  77  So.  cohol  Co.  v.  Distilling  Co.,  87  N. 
956.  J.  Eq.  531,  104  Atl.  216,  aff'g  (N. 

92We8tbrook    v.    Missouri-Texas      J.   Ch.),    100   Atl.   620. 

274 


Ch.  37]  Ultra  Vikbs  [§  1595 

§  1592.  Whether  included  within  term  ultra  vires.^s 

§  1593.  Statement  of  rule.  Where  a  corporate  act  is  not 
merely  an  abuse  or  excess  of  power  but  is  wholly  beyond  its 
powers,  it  is  void  and  its  illegality  may  be  urged  by  any  party 
affected  by  it.®'  The  California  rule  is  that  where  an  act  is 
within  the  power  of  the  corporation  for  some  purposes  but  not 
for  other  purposes,  the  defense  of  ultra  vires  is  not  available 
"unless  it  be  shown  that  the  party  dealing  with,  the  corpora- 
tion had  notice  of  the  intention  to  perform  the  act  for  an 
unauthorized  purpose  or  under  circumstances  not  justifying  its 
performance."®' 

§  1594.  Application  of  rule  to  acquisition  of  property  or  bor- 
rowing of  money.  It  is  no  defense  to  an  action  to  foreclose 
a  corporate  mortgage  that  the  money  was  loaned  to  the  cor- 
poration for  an  ultra  vires  purpose  where  the  lender  had  no 
knowledge  thereof.'® 

§  1595.  Application  of  rule  to  negotiable  instruments — In 
general.  Ultra  vires  is  no  defense  to  an  action  on  a  corporate 
note  where  the  corporation  has  received  the  benefits.^  A  cor- 
poration having  general  power  to  issue  negotiable  paper  cannot 
set  up  ultra  vires  as  a  defense  where  it  has  issued  such  paper 
for  an  unauthorized  purpose,  as  against  a  holder  in  due  course." 
If  the  payee  of  a  note  has  no  knowledge  as  to  what  the  money 
lent  was  borrowed  for,  the  corporation  maker  cannot  set  up  that 
the  loan  was  used  for  an  ultra  vires  purpose.*    An  acceptance 

96  See   §  1511,  supra.  99  Albany   Sav.   Bank   v.   Kings- 

97Mcllvaine     v.     Foreman,     292  bury-Leahy  Co.,  —  N.  Y.  Misc.  — , 

111.    224,   126   N.   B.    749.  178  N.  T.   Supp.  195. 

98  James   Eva-  Estate    v.    Mecca  1  Burke  Brick  Co.  v.  First  Nat. 

Co.,  —  Cal.  App.  — ,  181  Pac.  415.  Bank,  249  Fed.  607. 

The  burden  of  showing  that  the  2M.  J.  Webb  &  Co.  v.  Watkins, 

corporate     act,    while     within     the  20  Ga.  App.  436,  93  S.  E.  108;  Gal- 

powera  of  the  corporation  for  some  veston-Houston   Interurban   Co.   v. 

purposes,  is  beyond  its  powers  un-  Dow,   —   Tex.    Civ.    App.    — ,    193 

der  the  circumstances   of  the  par-  S.  W.  353. 

tieular  case,  rests  upon  the  corpo-  3  Carter-Mullaly  Transfer  Co.  v« 

ration  denying  its  liability.     James  Robertson,  —   Tex.   Civ.  App.  — , 

Eva  Estate  v.  Mecca  Co.,  —  Cal.  198  S.  W.  791. 
App.  — ,  181  Pac.  415. 

275 


§  1595]  Pkivate  Coeporations  [Ch.  37 

by  a  bank  of  a  bill  of  exchange,  although  ultra  vires,  is  en- 
forceable in  the  hands  of  a  purchaser  for  value  where  the  bank 
received  the  money  therefor.* 

§  1596.  —  Accommodation  paper.  Ultra  vires  is  no  defense 
to  an  action  on  an  accommodation  indorsement  where  the  cor- 
poration has  received  and  retains  the  benefits  of  such  indorse- 
ment.* 

§  1599.  Distinction  as  basis  for  exception  to  rale  as  to  con- 
tracts executed  on  one  side  only — Illinois  rale.  In  Illinois,  a 
note  of  a  corporation,  whether  ultra  vires  or  not,  is  valid  in 
the  hands  of  a  bona  fide  purchaser  without  notice.* 

Vin.    OBLIGATION    TO    EESTORE    BENEFITS    RECEIVED     UNDER    ULTRA 
VIRES   CONTRACT:   REMEDIES  OF  PARTIES   TO   ULTRA  VIRES    CON- 
TRACT OTHER   THAN  ACTION   ON    CONTRACT  ITSELF 

§  1602.  General  rales.  Getting  money  under  and  by  means 
of  an  ultra  vires  act  does  not  justify  a  corporation  in  refusing 
to  pay  it  back  and  appropriating  it.''  There  is  a  liability. on  im- 
plied contract  to  restore  benefits  received.^ 

§  1603.  Restoration  as  condition  to  rescission.  A  corpora- 
tion can  obtain  the  rescission  of  its  contract  on  the  ground  of 
ultra  vires  only  where  it  does  equity  .^ 

§  1604.  Action  on  implied  contract — In  general.  The  fact 
that  an  agreement  was  ultra  vires  does  not  prevent  a  recoverj' 
on  implied  contract.^'  An  action  for  the  money  or  benefit 
actually  received  lies  even  though  the  contract  was  ultra  vires 
and  the  federal  rule  as  to  ultra  vires  as  a  defense  is  applicable 

iSherrill  v.  American  Trust  Co.,  Ins.    Co.,    —    Tex.    Civ.    App.    — , 

176  N.   C.   591,   97   S.   E.   471.  209  S.  W.  786. 

6  In  re  Prospect  Leasing  Co.,  250  8  National  Sales  Co.  v.  Maneiet, 

Fed.    707,    where    nothing    is    said  83   Ore.   34,  L.  E.   A.  1917  D  485, 

about    bona    fide    holders    in    due  162  Pae.   1055. 

course.  9  Shearer  v.   Farmers '  Life  Ins. 

6  American     Trust      &      Savings  Co.,  262  Fed.  861. 

Bank  v.  A.  Bauer  Distilling  &  Im-  10  England  v.  Commercial  Bank, 

porting  Co.,  205  111.  App.  255.  242  Fed.  813. 

TTrammell  v.  San  Antonio  Life 
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where  the  transaction  is  not  malum  in  se}^  In  ease  of  an  im- 
plied contract  to  reimburse,  where  the  express  contract  is  ultra 
vires,  the  burden  is  on  plaintiff  to  show  the  benefits  reeeived.^^ 
A  corporation  is  not  liable  on  an  implied  contract,  in  ease  of  an 
ultra  vires  contract  which  is  itself  unenforceable,  unless  the 
money  or  property  received  thereunder  has  been  beneficially 
applied  to  authorized  objects  or  purposes ;  and  hence  a  bank  is 
not  liable  for  fertilizer  sold  it  where  the  fertilizer  was  not 
used  in  any  legitimate  way  to  carry  on  the  lawful  business  of  the 
bank  within  its  chartered  powers.^^ 

§  1608.  Accounting  in  equity.  Property  received  in  connec- 
tion with  an  ultra  vires  contract  must  be  accounted  for.^* 
Where  a  corporation  receives  the  money  or  property  of  another 
under  an  agreement  or  duty  to  account  therefor,  it  may  be  com- 
pelled to  perform  such  duty,  although  the  transactions  were 
ultra  vires.^*  A  corporation  which  has  received  securities  by 
virtue  of  an  ultra  vires  guaranty  must  account  for  them.^®  A 
corporation  cannot  receive  money  for  bonds,  keep  the  bonds, 
and  then  refuse  to  deliver  them  on  the  ground  that  the  contract 
was  ultra  vires.^'' 


11  Gilbert  v.  Citizens '  Nat.  Bank, 
61  Okla.  112,  160  Pac.  635;  Na- 
tional Sales  Co.  v.  Manciet,  83 
Ore.  34,  L.  R.  A.  1917  D  485,  162 
Pac.  1055;  Dillard  &  Coffin  Co.  v. 
Richmond  Cotton  Oil  Co.,  140  Tenn. 
290,  204  S.  W.  758. 

12  International  Harvester  Co.  v. 
State  Bank,  38  N.  D.  632,  166  N. 
W.  507. 

13  Wiley  Fertilizer  Co.  v.  Car- 
roll, 202  Ala.  335,  80  So.  417. 


14  Dorothy  v.  Commonwealth 
Commercial  Co.,  198  111.  App.  601, 
affi'd.278  111.  629,  L.  E.  A.  1917  E 
1110,  116  N.  E.  143. 

16  Laurel  County  v.  Howard,  189 
Ky.   221,   224   S.   W.   762. 

16  Tracy  Loan  &  Trust  Co.  v. 
Merchants'  Bank,  50  Utah  196, 
167  Pae.  353. 

17  Chambers,  Watson  &  Watson 
V.  Hines,  —  Tex.  Civ.  App.  — ,  225 
S.  W.  200. 
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CHAPTER  38 

Illegal  oe  Prohibited  Contbacts 

§  1611.  Distinguished  from  ultra  vires  contracts. 

§  1614.  Kinds  of  illegal  contracts — Contracts  contrary  to  public  policy. 

§  1615.  Effect  in  general  of  illegal  contracts. 

§  1616.  Effect  of  contracts  in  violation  of  charter  or  statutory  prohibition 

— General  rules. 
§  1617.  —  Prohibition  merely  declaratory  of  common-law  doctrine  of  ultra 

vires. 
§  1619.  —  Lending  money,  discounting  and  taking  securities. 
§  1621.  — Limitation  of  indebtedness. 
§  1623.  Relief  of  party  from  illegal  contract — In  general. 
§  1627.  —  Parties  not  in  pari  delicto. 

§  1611.  Distinguished  from  ultra  vires  contracts.^ 

§  1614.  Kinds  of  illegal  contracts — Contracts  contrary  to 
public  policy.  A  corporation  is  not  estopped  to  set  up  the  de- 
fense that  the  agreement  has  been  prohibited  by  statute,  or  is 
immoral,  or  is  otherwise  contrary  to  public  policy,  merely  be- 
cause it  has  been  executed  by  the  Other  pajrty  in  good  faith  and 
the  corporation  has  received  the  benefits  of  the  contract.^  A  note 
of  a  corporation  for  an  ultra  vires  purpose  and  issued  in  viola- 
tion of  the  public  policy  of  the  state,  vfhere  not  expressly  made 
"void"  by  statute,  is  enforceable  in  the  hands  of  a  bona  fide 
holder.*  A  contract  between  a  stockholder  suing  for  a  re- 
ceiver, and  a  majority  stockholder,  to  dismiss  the  suit  and  give 
no  information  as  to  the  commencement  thereof,  is  against  pub- 
lie  policy  and  void,  where  made  to  prevent  a  prospective  pur- 
chaser of  the  corporate  property  from  obtaining  knowledge  of 
the  facts.* 

1  See  §  1512,  supra.  398,  211  S.  W.  985,  and  cases  cited 

2  West  Penn  Chemical  &  Manu-       therein. 

facturing  Co.  v.  Prentice,  236  Fed.  i  Eggleston     v.     Pantages,     103 

891,   895.  Wash.  458,  175  Pae.  34. 


3  See  Washer  v.  Smyer,  109  Tex. 
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§  1615.  Effect  in  general  of  illegal  contracts.  Partial  il- 
legality of  a  contract  may  vitiate  all  of  it.^ 

§  1616.  Effect  of  contracts  in  violation  of  charter  or  statu- 
tory prohibition — General  rules.  Where  certain  contracts  are 
prohibited  by  the  express  language  of  a  statute,  the  corporation 
is  not  liable  thereon.*  If  certain  corporate  contracts  are  pro- 
hibited by  statute,  the  corporation  cannot  be  held  liable  on  the 
theory  that  it  has  received  the  benefit  of  the  contract  but  in  such 
a  case  the  contract  is  void.''  A  stockholder,  although  he  owns 
a  large  part  of  the  stock,  is  not  individually  liable  for  benefits 
received  by  a  sale  of  corporate  property  by  a  broker,  v?here  the 
contract  between  the  broker  and  the  corporation  violated  a 
statute  because  not  in  writing.* 

Good  faith  performance  of  the  contract  by  the  other  party, 
while  it  precludes  the  defense  of  ultra  vires,  does  not  preclude 
the  defense  that  the  contract  was  expressly  forbidden  by 
statute.^ 

§  1617.  —  Prohibition  merely  declaratory  of  common-law 
doctrine  of  ultra  vires.  Mere  general  prohibitions  against  ex- 
ceeding corporate  powers  do  not  make  such  acts  illegal  as  well  as 
ultra  vires.^" 

§  1619.  —  Lending  money,  discounting  and  taking  securi- 
ties.^^ In  California,  a  loan  by  a  bank  in  excess  of  the  amount 
limited  by  statute  is  nevertheless  enforceable  by  the  bank.^* 

§  1621.  —  Limitation  of  indebtedness.^*  Where  stockholders 
have  taken  no  steps  to  prevent  the  corporation  exceeding  its 

6  Moss    V.     Copelof,     231     Mass.  10  Hollis  Cotton  Oil,  Light  &  lee 

513,   121    N.   E.    508.  Co.  v.  Marrs  &  Lake,  —  Tex.  Civ. 

BEichardson    v.    Bermuda    Land  App.  — ,   207  S.  W.   367.      Contra, 

&    Live    Stock    Co.,   —   Tex.    Civ.  Zurn  v.  Mitchell,  —  Tei.  Civ.  App. 

App.   —    210  S.   W.   746.  — ,  196  S.  W.  544. 

f  Richardson  v.  Bermuda  Land  11  Excessive  loan  by  bank  as  de- 
ft Live  Stack  Co.,  —  Tex.  Civ.  fense  to  action  by  bank  to  recover 
App.  — ,  210  S.  W.  746.  loan,  see  note  in  3  A.  L.  E.  59. 

8  Eaton  v.  Tount,  —  Cal.  App.  12  Blochman  Commercial  &  Sav- 
— ,  191  Pac.  1009.  ings  Bank  v.  F.  G.  Investment  Co., 

9  Palmer  v.  Scheftel,  183  N.  Y.  177  Cal.  762,  171  Pae.  943. 

App.    Div.    77,    170    N.    T.    Supp.  IS  Note  on  ' '  Comstruetion  of  debt 

588.  limit  provision   in  charter  of  pri- 
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debt  limit,  and  the  limit  has  been  in  fact  exceeded,  the  obliga- 
tion may  be  enforced  both  against  the  corporation  and  subse- 
quent creditors,  where  the  benefits  of  the  obligation  have 
accrued  to  the  corporation.^*  In  Iowa,  however,  a  debt  in  ex- 
cess of  the  debt  limit  is  void.^* 

§  1623.  Relief  of  party  from  illegal  contract — In  general. 

If  a  corporate  contract  is  illegal  because  contrary  to  a  statute, 
neither  party  can  obtain  any  relief  in  court  where  they  are  in 
pari  delicto.^® 

§  1627.  —  Parties  not  in  pari  delicto." 


vate   corporation,"   see   Ann.    Cas. 
1918  B  966. 

M  Douglass  V.  State  Bank  of 
Orlando,  —  Fla.  — ,  82  So.  593, 
discussing  the  question  at  some 
length  and  criticizing  Bell  &  Cog- 
geshall  Co.  v.  Kentucky  Glass- 
Works  Co.,  106  Ky.  7,  50  "s.  W.  2, 
1092,  51  S.  W.  180. 


16  Juukin  V.  Plain  Dealer  Pub. 
Co.,  181  Iowa  1203,  165  N.  W. 
339. 

16  In  re  Springfield  Eealty  Co., 
257  Fed.  785. 

17  See  Trammell  v.  San  Antonio 
Life  Ins.  Co.,  —  Tex.  Civ.  App. 
— ,  209  S.  W.  786. 
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CHAPTER  39 

CoBPOEATE  Meetings  and  Elections 

I.   NECESSITY    FOR  AND   CALLING   OP    MEETINGS 

§  1631.  Calling  of  meetings. 

§  1632.  Eemedies  on  refusal  to  call  meetings. 

II.   TIME    AND    PLACE    OP    HOLDING    MEETINGS 

§  1633.  Time  of  holding  meetings. 

§  1634.  Place  of  holding  meetings — In  general. 

§  1635.  —  Meetings  held  without  the  state. 

III.   NOTICE    OF    MEETINGS 

§  1637.  In  general. 

§  1639.  Statement  of  business  to  be  transacted. 

§  1641.  Waiver,  estoppel  and  ratification. 

IV.    CONDUCT    OF    MEETINGS    AND    ELECTIONS 

§  1643.  Quorum. 

§  1645.  Inspectors  of  elections. 

§  1647.  Number  necessary  to  decide  or  elect. 

§  1648.  Determination  of  eligibility  of  voters. 

§  1650.  Voting,  count  of  vote  and  announcement  of  result. 

§  1653.  Adjournment  or  postponement. 

§  1655.  Effect  of  failure  to   attend  or  withdrawal. 

V.    THE   EIGHT   TO    VOTE    AND    PERSONS    ENTITLED   TO    DO    SO 

§  1658.  Persons  entitled  to  vote — Charter  or  statutory  provisions. 

§  1661.  —  Stock  illegally  issued. 

§  1662.  —  Stockholders  having  a  personal  interest. 

§  1663.  —  Effect  of  transfers  and  sales  of  stock. 

§  1664.  —  Eight  to  vote  as  between  pledgor  and  pledgee. 

§1665.  — Stock  or  transfer  books  as  evidence. 

§  1666.  —  Trustees  and  cestuis  que  trust. 

§  1667.  —  Executors,  administrators,   surviving  partners. 

§  1673.  —  Eight  of  corporation  to  vote  its  own  shares. 

§  1674.  —  Eight  to  vote  shares  owned  jointly. 

VI.   NUMBER    OP    VOTES    AND    CUMULATIVE    VOTING 

§  1682.  Cumulative  voting. 
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VII.   PROXIES   OB  POWERS  OF  ATTORNEY  TO  VOTE   SHARES 

§  1683.  In  general. 

§  1685.  Express  restrictions. 

§  1686.  Who  may  give  a  proxy — In  general. 

§  1688.  Who  may  act  as  proxy. 

§  1689.  Form  and  genuineness  of  proxies. 

§  1691.  Power  of  court  to  compel  execution  of  a  proxy. 

§  1692.  Authority  of  proxies  and  effect  of  representation. 

§  1694.  Eevocation  or   termination   of   power. 

IX.   REVIEW   AND    CONTROL    OF    ELECTIONS   BY    COURTS 

§  1699.  Quo  warranto  and  mandamus. 

§  1700.  Jurisdiction  in  equity  generally. 

§  1702.  Injunction  against  voting  or  to  prevent  denial  of  right. 

§  1704.  Statutory    remedies. 


I.    NECESSITY  FOE  AND    CALLING   OF    MEETINGS 

§  1631.  Calling  of  meetings.  There  can  be  no  lawful  stock- 
holders' meeting  unless  based  on  a  legitimate  call  except  where 
all  the  stock  is  present  and  consents  to  the  meeting. ^  It  is  no 
good  excuse  for  not  calling  an  annual  meeting  that  some  of  the 
stock  is  in  litigation  and  some  of  it  had  been  bought  in  by  the 
corporation  to  enforce  a  lien  on  it.* 

If  not  otherwise  provided  for,  the  directors  are  the  proper 
officers  to  call  the  meeting.*  A  call  for  a  special  meeting  to 
elect  directors,  where  not  elected  at  the  annual  meeting,  by 
the  president,  is  invalid  where  the  statute  requires  the  meet- 
ing to  be  called  by  the  directors  or  by  any  two  stockholders, 
notwithstanding  a  by-law  authorized  the  president  to  call  such 
a  meeting.* 

Attendance  and  participation  by  all  the  stockholders  waives 
all  objections  to  the  regularity  of  the  call  for  the  meeting  or  its 
place.^  Where  a  person,  as  director,  participated  in  the  pro- 
ceedings directing  the  calling  of  a  stockholders'  meeting,  and 

1  Grant  v.  Elder,  64  Colo.  104,  tees,  under  Massachusetts  statutes, 
170  Pae.  198.  see  Eirst  African  M.  E.  Society  v. 

2  Walsh  V.  State,  199  Ala.  486,  Worthy,  232  Mass.  331,  122  N.  B. 
74  So.  45.  289. 

3  Walsh  V.  State,  199  Ala.  486,  4  Grant  v.  Elder,  64  Colo.  104, 
74  So.  45.  170  Pac.  198. 

Who    may    call    meeting    of    re-  5  Guaranty  Loan  Co.  v.  Fontanel, 

ligious    corporation    to    elect    trus-      — •  Cal.  — ,  190  Pac.  177. 
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as  secretary  he  gave  notice  of  such  meeting,  and  as  a  stock- 
holder participated  therein  without  objection  until  after  the 
meeting  had  adjourned,  he  is  estopped  from  questioning  the 
regularity  of  the  meeting  in  that  it  was  not  legally  or  regularly 
called.^ 

§  1632.  Remedies  on  refusal  to  call  meetings.  For  refusal  to 
call  an  annual  meeting,  mandamus  lies.''  In  Delaware,  by  stat- 
ute, the  court  may,  on  petition,  summarily  order  a  meeting  of 
stockholders  to  elect  directors.* 

II.    TIME  AND  PLACE  OF    HOLDING   MEETINGS 

§  1633.  Time  of  holding  meetings.  Where  the  annual  meet- 
ing is  not  called  or  held  on  the  date  prescribed  in  the  by-laws, 
it  is  the  duty  of  the  directors  to  call  such  annual  meeting  within 
a  reasonable  time.^  Directors  cannot  by  a  change  in  by-laws 
so  change  the  time  of  holding  the  annual  election  as  to  have  the 
effect  of  continuing  themselves  in  office  against  the  will  of  the 
majority  of  the  stockholders.^'  In  England,  statutes  impose  a 
penalty  on  every  director  where  a  general  meeting  of  the  stock- 
holders is  not  held  at  least  once  in  every  calendar  year.^^ 

§  1634.  Place  of  holding  meetings — In  general.  A  stock- 
holders' meeting  of  a  railroad  company  held  in  a  state  where  it 
was  incorporated,  where  voting  by  proxy  is  allowed,  need  not 
be  repeated  in  another  state  where  the  company  was  also  incor- 
porated although  the  law  of  the  latter  state  does  not  allow 
voting  by  proxy. ^^ 

§  1635.  —  Meetings  held  without  the  state.  Meetings  outside 
the  state  cannot  be  attacked  by  the  corporation  or  stockholders, 

6  Smith  V.  Knauss,  —  Utah  — ,  Power  of  directors  to  change 
176  Pac.  621.                              ,  time  for  regular  meetings  of  stock- 

7  Walsh  V.  State,  199  Ala.  486,  holders,  see  also  note  in  2  A.  L. 
74  So.  45.  E.  558,  annotating  Walsh  v.  State, 

8  In  re  Election  of  Directors  of  199  Ala.  486,  2  A.  L.  E.  551,  74 
Associated     Automatic     Sprinkler  So.   45. 

Co.,  —  Del.  — ,  102  Atl.  787.  H  Smedley  v.  Eegistrar  of  Com- 

9  Walsh  V.   State,  199   Ala.   486,      panies,  [1919]   1  K.  B.  97. 

74  So.  45.  12  Brown   v.    Boston    &    M.    Ey., 

10  Walsh  V.  State,  199  Ala.  486,       233  Mass.  502,  124  N.  E.  322. 
74  So.   45. 
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where  all  the  stockholders  participate  therein. ^^  A  statute  pro- 
viding that  "every  general  meeting"  of  the  company  shall  be 
held  within  the  province  applies  only  to  annual  general  meet- 
ings.^* 

Whether  corporate  elections  may  be  held  outside  the  state 
depends  in  some  jurisdictions  on  whether  the  corporation  is 
one  organized  for  pecuniary  profit. ^^  In  Illinois,  in  case  of  cor- 
porations not  for  pecuniary  profit,  election  of  trustees  outside 
the  state  is  left  to  the  discretion  of  the  corporation.^* 

Ofiicers  elected  outside  the  state  are  at  least  de  facto  oflScers.^'' 

III.    NOTICE  OF   MEETINGS 

§  1637.  In  general.  Notice  must  be  given  of  special  meet- 
ings.^* Under  the  California  statutes,  the  by-laws  may  dis- 
pense with  notice  of  annual  meetings  of  stockholders.^'  Notice 
of  the  annual  meeting  of  stockholders  to  elect  directors  need 
not  be  given  where  the  place,  day  and  hour  are  fixed  by  the 
regulations  adopted  by  the  stockholders.^"  Statutes  providing 
for  notice  of  stockholders'  meetings  do  not  apply  to  religious 
corporations.^^  In  Ohio,  notice  of  a  stockholders'  meeting  need 
be  given  only  to  stockholders  of  record.''* 

§  1639.  Statement  of  Ijusiness  to  be  transacted.  Notice  of  a 
special  meeting  of  stockholders  must  clearly  state  the  purpose 
of  the  meeting.^*  The  reason  for  the  statement  of  the  purposes 
of  the  meeting  in  the  notice  is  to  advise  stockholders  of  the 

13  Ellsworth  V.  National  Home  18  Asbury  v.  Mauney,  173  N.  C. 
&   Town  Builders,  33   Cal.  App.  1,      454,  92  S.  E.  267. 

164  Pac.  14.  19  Guaranty    Loan    Co.    v.    Fon- 

14  Ke  Lands  &  Homes  of  Canada,  tanel,  —  Cal.  — ,  190  Pac.  177. 
44  Dom.  L.  Eep.  (Can.)   325.  20  State     ex     rel.     Carpenter    v. 

15  People  V.  Grant,  283  111.  291,  Kreutzer,  100  Ohio  St.  246,  126  N. 
119  N.  E.  344,  afE'g  208  111.  App.  E.  54. 

235.  21Uzzell  v.  McClelland,  65  Colo. 

16  People      ex     rel.      Hoyne     v.      324,  176  Pac.  304. 

Grant,  283  111.  391,  119  N.  E.  344,  22  In   re    S.   &    S.   Mfg.   &   Sales 

aff'g    208    111.    App.    235,    holding  Co.,  246  Fed.  1005. 

medical    association    one    not    for  23  Asbury  v.  Mauney,  173  N.  C. 

pecuniary  profit.  454,    92    S.    E.    267;    Pacific   Coast 

17  Ellsworth  V.  National  Home  Coal  Mines,  Ltd.  v.  Arbuthnot,  36 
&   Town  Builders,  33    Cal.   App.   1,  Dom.   L.   Rep.    (Can.)    564. 

164  Pac.  14. 
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business  to  be  brought  before  them,  and  one  who  attends  can- 
not complain  if  the  action  taken  is  within  the  power  of  the 
corporation  and  the  meeting  and  relates  to  a  subject-matter 
stated  in  the  call.^*  Where  a  notice  of  a  stockholders'  meeting 
stated  that  the  meeting  was  called  for  two  purposes,  and  one 
purpose  was  voted  against  and  tlie  other  for,  stockholders  un- 
successfully voting  against  the  proposition  which  carried  can- 
not contend  that  the  proposition  which  was  voted  down  should 
not  have  been  included  in  the  call.^^ 

§  1641.  Waiver,  estoppel  and  ratification.  Failure  to  give 
notice  of  a  stockholders'  meeting  is  waived  where  all  the  stock- 
holders are  present  and  thereafter  they  expressly  ratified  the 
action  taken  at  such  meeting.^®  Irregularity  in  a  corporate 
meeting  for  failure  to  notify  all  the  stockholders  is  immaterial 
where  the  acts  at  such  meeting  are  afterwards  ratified  at  a  sub- 
sequent meeting  at  which  all  the  stockholders  were  present  and 
of  which  due  notice  was  given.^''  Irregularity  in  the  election 
of  directors  does  not  affect  the  validity  of  acts  of  a  stockhold- 
ers' meeting  called  by  them,  so  far  as  stockholders  who  partici- 
pated in  the  meeting  are  concerned.^*  Stockholders  whose  stock 
is  represented  at  the  meeting  cannot  object  to  the  form  of  the 
notice.^'  Stockholders  who  knowingly  recognize  the  validity  of 
directors '  meetings  for  more  than  two  years  are  precluded  from 
thereafter  attacking  their  validity  on  the  ground  that  a  certain 
director  took  no  part  therein  and  had  no  notice  thereof.^' 

IV.    CONDUCT    OF    MEETINGS    AND   ELECTIONS 

§1643.  Quorum." 

84Logie  V.  Mother  Lode  Copper  29Beggs   v.   Myton   Canal   &   Ir- 

Mines  Co.,  106  Wash.  208,  179  Pac.  rigation  Co.,  —  Utah  — ,  179  Pac. 

835.  984. 

25Logie  V.  Mother  Lode  Copper  SOBerman  v.  Minneapolis  Photo 

Mines  Co.,  106  "Wash.  208,  179  Pae.  Engraving  Co.,  144  Minn.  146,  174 

835.  N.  W.  735. 

26  Eandle  v.  Walker,  —  Ala.  31  What  constitutes  a  quorum  of 
App.  — ,  84   So.   551.  an     incorporated     Masonic     Grand 

27  Howard  v.  Tatum,  81  W.  Va.  Lodge,  see  State  ex  rel.  Hundley 
561,  94  S.  E.  965.  v.  Goodwyn,  83  W.  Va.  255,  98  S. 

28  Simon    Borg    &    Co.    v.    New  E.  577. 
Orleans  City  E.  Co.,  244  Fed.  617. 
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§  1645.  Inspectors  of  elections.*^ 

§1647.  Number  necessary  to  decide  or  elect.  A  resolution 
that  corporate  debts  be  paid  by  the  stockholders  is  not  binding 
on  an  absent  stockholder  who  refuses  to  ratify  it.^*  If  a  vote 
of  "three-fourths  of  all  the  stockholders"  is  required  to  author- 
ize a  certain  act,  it  means  three-fourths  of  the  number  of  shares 
and  not  of  the  holders.^* 

§  1648.  Determination  of  eligibility  of  voters.  Unless  re- 
quired by  the  charter  or  statute,  inspectors  of  election  need  not 
examine  the  stock  books  to  see  if  the  persons  voting  are  regis- 
tered stockholders,  but  it  is  a  question  of  fact  "whether  the 
requisite  number  of  qualified  voters  were  present  and  afSrma- 
tively  voted  for  a  certain  resolution.^^  The  inspectors  of  elec- 
tion cannot  determine  the  qualifications  of  stockholders  as  voters 
but  are  bound  by  the  stock  certificate  book.*^  The  president 
cannot  determine  the  qualifications  of  stockholders  as  voters  at 
the  election.*'' 

§  1650.  Voting,  count  of  vote  and  announcement  of  result. 

If  the  charter  gives  a  right  to  demand  a  poll  to  "members  hold- 
ing" at  least  a  specified  number  of  shares,  joint  holders  of  the 
specified  number  of  shares  may  demand  a  poll  without  the 
support  of  any  other  member.*^  Where,  because  of  a  tie, 
caused  by  cumulative  voting  of  all  the  shares  on  the  first  ballot, 
only  two  of  five  directors  are  elected,  another  ballot  should  be 
taken  to  elect  at  least  a  quorum,  instead  of  the  old-  board  hold- 
ing over.*'  Where  two  factions  of  stockholders  hold  an  equal 
number  of  shares,  and  only  two  of  five  directors  are  elected, 
one  faction  cannot,  by  refusing  to  vote  further  and  remaining 

32  See   §  1648,   infra.  N.    Y.    App.    Div.   216,   Hi   N.  Y. 

33Asbury  v.  Mauney,  173  N.  C.  Supp.  314. 

454,  92  S.  E.  267.  37  In  re  Robert  Clarke,  Inc.,  186 

31  Simon  Borg  &  Co.  v.  New  Or-  N.    Y.   App.    Div.    216,   174   N.   Y. 

leans    City   E.    Co.,    244   Fed.    617,  Supp.  314. 

construing  Louisiana   statute,   and  38  Siemens   Bros.   &   Co.,  Ltd.  v. 

see   §  1736,  infra.  Burns,   [1918]    2  Ch.  Div.  324. 

36  General  Inv.  Co.  v.  Bethlehem  39  State  ex  rel.  Price  v.  Du  Brul, 

Steel   Co.,   248   Fed.   303,   307.  100  Ohio  St.  272,  126  N.  E.  87. 

36  In  re  Robert  Clarke,  Inc.,  186 
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silent,  thereafter  question  the  election  of  the  other  directors  on 
a  succeeding  ballot  by  the  opposite  faction.*" 

§1653.  Adjournment  or  postponement.  Directors  cannot 
postpone  the  date  of  the  annual  meeting  of  the  stockholders 
where  fixed  by  the  by-laws  adopted  by  the  stockholders.*^ 
Where  not  required  by  the  by-laws,  notice  need  not  be  given 
stockholders  of  the  date  of  the  adjourned  annual  meeting  of  the 
stockholders.** 

§  1655.  Effect  of  failure   to   attend  or  withdrawal.     One 

deliberately  refraining  from  attending  an  election  of  directors 
should  not  be  permitted  to  have  the  election  set  aside,  especially 
where  a  new  election  would  result  in  injustice.*^ 

V.    THE  EIGHT  TO  VOTE  AND  PERSONS  ENTITLED   TO  DO  SO 

§1658.  Persons  entitled  to  vote — Charter  or  statutory  pro- 
visions. The  charter  may  deny  to  preferred  stockholders  the 
right  to  vote.** 

§  1661.  —  Stock  illegally  issued.  The  holder  of  shares  of 
stock  void  because  fictitiously  paid  up  in  violation  of  a  con- 
stitutional provision  cannot  vote  such  stock  and  have  it  counted 
so  as  to  constitute  a  majority  of  stock,  to  the  detriment  of  stock- 
holders .who  have  paid  par  value  and  to  the  benefit  of  holders 
of  void  stock.*^ 

§  1662.  —  Stockholders  having  a  personal  interest.  Ordi- 
narily a  stockholder  is  not  debarred  from  voting  because  of  an 
adverse  personal  interest,*®  at  least  in  regard  to  a  question  of 

40  State  ex  rel.  Price  v.  Du  Brul,  42  Mooney   v.   Farmers '   Merean- 

100  Ohio  St.  272,  126  N.  E.  87.  tile    &    Elevator    Co.    of    Madison, 

« State     ex     rel.     Carpenter     v.  138  Minn.  199,  164  N.  W.  804. 

Kreutzer,    100    Ohio    St.    246,    126  43  In  re  P.  F.  Keogh,  Inc.,  192  N. 

N.  E.  54.  Y.  App.  Div.  624,  183  N.  Y.  Supp. 

President  of  election  committee  408., 

of  fraternal  beneficiary  association  44  Millspaugh  v.  Casaedy,  191  N. 

held  to  have  no  power  to  postpone  Y.  App.  Div.  221,  181  N.  Y.  Supp. 

meeting  for  election  of  officers,  in  276. 

Society  of  Mutual  Succor  St.  Mary     -      46  Bentley   v.   Zelma   Oil   Co.,   76 

of  Lattini  of   Eoceamonfina   v.   la-  Okla.    116,   184  Pac.   131. 

cobe,  232  Mass.  263,  122  N.  E.  292.  46  Thurmond     v.     Paragon     Col- 
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business  policy.*''  A  stockholder  cannot  be  deprived  of  the 
right  to  vote  because  he  proposes  to  use  his  right  for  purposes 
which  other  stockholders  may  think  not  to  the  best  interests,  or 
even  to  the  detriment,  of  the  corporation .^^ 

§  1663.  —  Effect  of  transfers  and  sales  of  stock.  Failure  to 
pay  a  tax  imposed  by  statute  on  transfers  of  stock  is  no  ground 
for  refusing  to  allow  such  stock  to  be  voted,  where  such  failure 
in  no  way  affects  the  ownership  of  the  stock.*®  A  corporation 
should  not  be  refused  the  right  to  vote  its  stock  on  the  ground 
that  the  stock  represented  shares  transferred  within  20  days  of 
the  election,  where  the  corporation  which  held  2,013  shares  had 
disposed  of  12  shares  to  4  persons  and  then  had  a  new  certificate 
issued  to  it  for  2,001  shares  within  such  20  days.^" 

§  1664.  —  Right  to  vote  as  between  pledgor  and  pledgee.    A 

pledgee  may  vote  stock  held  by  him,  although  the  by-laws  pro- 
vide that  no  person  can  vote  but  the  one  in  whose  name  the 
stock  appears  on  the  books,  where  he  had  had  a  transfer  made 
on  the  books  to  him  as  eollateral.^^ 

§1665.  — Stock  or  transfer  books  as  evidence.  The  stock 
book  is  evidence  of  the  right  to  vote  the  stock  shown  to  be  in 
the  name  of  the  owner. ^^  Falsity  of  a  stockholder's  list  which 
would  have  been  disclosed  by  a  properly  kept  stock-  ledger 
should  not  deprive  a  stockholder  of  the  right  to  vote.** 

liery  Co.,  82  W.  Va.  49,  95  S.  E.  60  In  re  Election  of  Direetora  of 

816.  Associated     Automatic  .   Sprinkler 

A  stockholder  may  vote  although  Co.,  —  Del.  — ,  102  Atl.  787,  where 

related  to  interested  persons.     Du  court   said  there   was  in   legal  ef- 

Pont    V.    Du   Pont,    256   Fed.    129,  feet  a  division  of  the  shares  into 

aff'g  251  Fed.  937.  several  portions   and  not  a  trans- 

47  Du  Pont  V.  Du  Pont,  251  Fed.  fer  of  all  and  a  retransfer  of  part. 
937,  944,  modified  in  256  Fed.  129,  51  Hardman  v.  Barrow,  147  Ga. 
distinguishing  Cook  v.  Deeks,  L.  E.  617,  95  S.  E.  209. 

App.   Gas.   554,  relating   to  misap-  52  Walsh  v.  State,  199  Ala.  486, 

propriationa.  74  So.  45. 

48  Walsh  v.  State,  199  Ala.  486,  53  In  re  Election  of  Directors  of 
74  So.  45.  Associated      Automatic     Sprinkler 

49  In    re    Election    of    Directors  Co.,  —  Del.  — ,  102  Atl.   787. 
of  Associated  Automatic  Sprinkler 

Co.,  —  Del.  — ,  102  Atl.  787. 
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§  1666.  —  Trustees  and  cestuis  que  trust.  A  trust  provision 
that  "my  said  executors  shall  vote  the  said  shares  of  stock  at 
any  corporation  meeting  *  *  *  by  their  joint  action  and 
not  otherwise"  is  mandatory,  and  while  either  may  vote  per- 
sonally or  by  proxy  they  must  vote  it  jointly  and  cannot  vote 
at  all  if  they  disagree  as  to  how  to  vote.^*  If  trustees  cannot 
agree  as  to  how  to  vote  stock,  a  court  has  no  power  to  interfere 
and  direct  the  voting.^^  Where  shares  of  stock  of  another  com- 
pany owned  by  the  mortgagor  are  covered  by  a  trust  deed, 
the  trustees  may  vote  such  stock  as  they  please  without  being 
obliged  to  follow  the  directions  of  the  mortgagor  corporation.^^ 

§  1667.  —  Executors,     administrators,     surviving    partners. 

Kepresentatives  of  the  deceased  may  vote  stock  standing  on  the 
corporate  books  in  the  name  of  the  testator.^''  On  the  death  of 
a  stockholder,  his  administrators  become  vested  with  the  legal 
title  to  the  stock  and  are  entitled  to  vote  it  without  a  formal 
transfer  on  the  books. ^^  If  legal  title  to  stock  is  vested  in  two 
or  more  executors,  they  can  only  vote  as  joint  owners,  and  if 
they  cannot  agree  as  to  the  manner  of  voting  they  cannot  vote 
at  all.69 

§  1673.  —  Right   of    corporation   to   vote    its    own   shares. 

Stock  purchased  by  the  corporation  to  enforce  its  statutory 
lien  is  treasury  stock  and  cannot  be  voted.^"  In  the  absence  of 
an  express  statute  conferring  the  right,  a  corporation  cannot 
vote  its  own  stock  directly  or  indirectly  through  trustees  holding 
it  for  the  use  and  benefit  of  the  corporation.®! 

§  1674.  —  Right  to  vote  shares  owned  jointly.®^ 

64Towiisend  v.  Winburn,  107  N.  Y.  Mise.  443,  177  N.  T.  Supp.  757. 

Y.  Mise.  443,  177  N.  Y.  Supp.  757.  59  Townsend  v.  Winburn,  107  N. 

fiSTownsend  v.  Winburn,  107  N.  Y.  Misc.  443,  177  N.  Y.  Supp.  757. 

Y.  Misc.  443,  177  N.  Y.  Supp.  757.  60  Walsh  v.  State,  199  Ala.  486, 

56  Siemens  Bros.    &   Co.,   Ltd.   v.  74  So.  45. 

Burns,  [1918]  2  Ch.  Div.  324.  61  Tapper  v.  Boston  Chamber  of 

67  Billings    V.    Marshall   Furnace  Commerce,  —  Mass.  — ,  126  N.  E. 

Co.,  210  Mich.  1,  9  A.  L.  B.  1239,  464. 

177  N.  W.  222.  63  See   §§1666,   1667,   supra. 

58  Townsend  v.  Winburn,  107  N. 
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VI.   NUMBER  OF  VOTES  AND   CUMULATIVE  VOTING 

§  1682.  Cumulative  voting.  In  Nebraska  the  supreme  court, 
■while  refusing  to  decide  whether  the  constitutional  provision 
as  to  cumidative  voting  for  officers  is  self -executing,  held  that 
the  statute  relating  thereto  is  not  unconstitutional  because  ex- 
pressly made  not  applicable  to  stockholders  holding  stock  in 
competing  corporations.^*  In  New  York,  the  right  to  cumula- 
tive voting  is  fixed  by  statute  conditioned  on  a  provision  to  that 
effect  in  the  certificate  of  incorporation;  and  a  provision  in 
such  a  certificate  that  stockholders  may  vote  "cumulatively  or 
otherwise ' '  as  provided  for  by  the  statutes  is  sufficient  to  author- 
ize such  voting.®*  The  fact  that  during  the  many  years  of  the 
existence  of  a  corporation  the  cumulative  method  of  voting 
was  never  used  does  not  show  that  such  method  of  voting  was 
not  authorized  by  the  certificate  of  incorporation. ^^  The  stat- 
utory right  to  cumulative  voting  of  stock  is  not  limited  to  one 
ballot.«6 

VII.      PROXIES  OR  P0V7ERS  OF  ATTORNEY  TO  VOTE  SHARES 

§  1683.  In  general,®''  Voting  by  proxy  may  be  authorized  by 
usage,®*  and  cannot  be  objected  to  for  the  first  time  in  court.®* 
If  voting  by  proxy  is  not  objected  to  at  the  time,  the  objection 
cannot  afterwards  be  urged.'"  If  the  charter  authorizes  an  act 
upon  a  vote  of  the  stockholders  "representing"  a  three-fourths 
majority,  voting  by  proxy  is  proper.'''  Voting  of  stock  under  a 
proxy  from  the  person  in  whose  name  it  stands  on  the  corporate 
books  is  not  conclusive  as  to  ownership  of  the  stock.''* 

63  state  ex  rel.  Kemper  v.  Dor-  son  v.  Curtis,  223  N.  T.  313,  119 

Chester   Farmers'    Co-op.    Grain    &  N.  E.  559. 

Live  Stack  Co.,  102  Neb.  625,  168  68  Bossing    v.    State    Bank,    181 

N.   "W.   643.  Iowa  1013,  165  N.  "W.  254. 

64 In  re  Jamaica  Consumers'  lee  69Eossing    v.    State    Bank,    181 

Co.,  190  N.  Y.  App.  Div.   739,  180  Iowa  1013,  165  N.  W.  254. 

N.  Y.  Supp.  384.  70Eossing    v.    State    Bank,    181 

65 In  re  Jamaica  Consumers'  Ice  Iowa  1013,  165  N.  W.  254. 

Co.,  190  N.  Y.  App.  Div.  739,  180  71  Eossing    v.    State    Bank,    181 

N.  Y.  Supp.  384.  Iowa  1013,  165  N.  W.  254 

66  State  ex  rel.  Price  v.  Du  Brul,  72  Duquesne  Bond  Corporation 
100  Ohio  St.  272,  126  N.  E.  87.  v.   American   Surety   Co.,   264   Pa. 

67  Definition  of  proxy,  see  Man-  203,  107  Atl.  759. 
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§  1685.  Express  restrictions.''^  Where  the  charter  provides 
that  proxies  shall  be  deposited  with  the  company  not  less  than 
two  days  "before  the  day  for  holding  the  meeting  at  which  the 
person  named  in  such  instrument  proposes  to  vote,"  proxies 
deposited  after  the  date  of  an  original  meeting  but  more  than 
two  days  before  the  adjourned  meeting  cannot  be  used  for 
voting  at  the  adjourned  meeting.'"* 

§  1686.  Who  may  give  a  proxy — In  general.  A  seller  of 
stock  who  is  still  registered  as  a  stockholder  may  vote  by 
proxy .''^  The  purchaser  of  shares  of  stock  may  secure  the  right 
to  vote  from  his  vendor  by  means  of  a  proxy,  although  the  pur- 
chaser is  not  yet  registered  as  a  stockholder.''®  The  voting  of 
proxies  given  by  stockholders  of  record  who  have  transferred 
their  shares  does  not  invalidate  the  acts  done  at  a  stockholders' 
meeting.'''' 

§  1688.  Who  may  act  as  proxy.  An  officer  of  a  corporation 
may  act  as  proxy.''*  Statutes  in  some  states  prohibit  officers  of 
an  insurance  company  from  voting  proxies  at  the  annual  stock- 
holders' meeting  unless  authorized  to  do  so  by  a  majority  of 
the  trustees;  but  thereunder  the  trustees  cannot  restrict  the 
right  to  vote  by  proxy  to  certain  questions,  and  if  they  do  so  the 
officers  may  vote  the  proxies  on  all  questions.''* 

§  1689.  Form  and  genuineness  of  proxies.  Proxies  not 
stamped  as  required  by  the  Federal  Revenue  Act  of  1919  are 
properly  rejected  as  votes  cast  for  the  election  of  directors,  the 
statute  making  them  "invalid  and  of  no  effect."  *" 

§  1691.  Power  of  court  to  compel  execution  of  a  proxy.    A 

trustee,  in  case  of  a  dry  trust,  must  give  a  proxy. *^ 

73  Forbidding       solicitation       of  77  In.  re   S.   &   S.   Manufacturing 
proxies  in  case  of  insurance  com-  &  Sales  Co.,  246  Fed.  1005. 
panies,   see   State   v.   Meredith,    183  78  State   v.   Meredith,    183    Iowa 
Iowa  783,  167  N.   W.  626.  783,    167   N.   W.   626. 

74  McLaren  v.  Thomson,  [1917]  79  State  ex  rel.  Lally  v.  Cadigan, 
2  Ch.  Div.  261.  103  Wash.   254,   174  Pac.   965. 

75  Thompson  v.  Blaisdell,  —  N.  80  State  ex  rel.  Hemey  v.  Mil- 
.T.  L.  — ,  107  Atl.  405.  ler,  —  Wis.  — ,  179  N.  W.  815. 

76  Thompson  v,  Blaisdell,  —  N.  81  Thompson  v.  Blaisdell,  —  N. 
J.  L.  — ,  107  Atl.  405.  J.  L.  — ,  107  Atl.  405. 
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§  1692.  Authority  of  proxies  and  effect  of  representation. 

A  general  proxy  does  not  authorize  the  holder  to  vote  to  sell 
all  the  corporate  assets.^^  Giving  a  proxy  to  vote  at  a  stock- 
holders' meeting  against  appealing  from  a  winding  up  order 
made  in  Canada  does  not  confer  jurisdiction  on  the  Canadian 
court,  as  against  such  stockholder,  so  as  to  permit  it  to  render 
a  personal  judgment  against  him.**  The  stockholder  may  give 
secret  instructions  to  his  proxy  as  to  the  mode  of  voting  on 
certain  questions.**  Where  a  statute  provides  that  no  officer 
of  the  company  "shall  be  allowed  to  vote  the  proxy  of  any 
stockholder  or  member"  unless  "the  majority  of  the  trustees 
vote  to  permit  such  action,"  the  trustees,  while  they  have  a 
right  to  refuse  to  allow  the  officers  to  vote  proxies,  cannot  limit 
the  use  of  the  proxies  so  as  to  perpetuate  themselves  in  office  and 
limit  interference  with  the  business.*^ 

Objections  to  acts  of  a  proxy  must  be  made  promptly.*^  If 
a  stockholder  who  gives  a  proxy  does  not  promptly  object,  he 
cannot  urge  that  the  proxy  did  not  authorize  the  holder  to 
vote  as  to  dissolution  of  the  corporation.*'' 

A  report  at  a  stockholders'  meeting,  showing  ownership  of 
bank  stock,  does  not  impute  notice  to  stockholders  represented 
by  proxy  that  the  stock  was  acquired  ultra  vires.** 

§  1694.  Revocation  or  termination  of  power.  Even  if  a  sale 
of  stock  is  a  technical  revocation  of  a  proxy  given  the  buyer  by 
the  seller,  the  seller  need  not  execute  a  new  proxy  where  both 
the  buyer  and  seller  are  content  with  the  control  of  the  voting 
power  given  by  the  title  shown  on  the  transfer  books  accom- 
panied by  the  proxy.**  A  contract  between  majority  stock- 
holders to  vote  for  each  other  for  directors  is  not  void  as  an 
attempt  to  confer  on  the  daughter  of  one  of  the  stockholders  an 
irrevocable  proxy,  nor  is  it  a  testamentary  disposition  because 

82  Shield  v.  Lone  Star  Life  Ins.  86  Bossing  v.  State  Bank,  181 
Co.,  —  Tex.  Civ.  App.  — ,  202  S.      Iowa  1013,  165  N.  W.  254. 

W.    211.  87Rossing    v.    State    Bank,    181 

83  Traders'   Trust   Co.  v.   David-      Iowa  1013,  165  N.  W.  254. 

son,  —  Minn.  — ,  178  N.  W.  735.  88  Holmes    v.    Crane,   191   N.   T. 

84  State  ex  rel.  Lally  v.  Cadi-  App.  Div.  820,  182  N.  T.  Snpp. 
gan,   103   Wash.   254,  174  Pae.   965.       270. 

86  State    ex    rel.    Lally    v.    Cadi-  89  Thompson   v.   Blaisdeil,  —  N. 

gan,  103  VPash.  254,  174  Pao.  965,      J.  L.  — ,  107  Atl.  405. 
construing  Insurance  Code. 
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it  provides  that  on  the  death  of  one  of  the  stockholders  his 
daughter  should  have  the  power  to  vote  the  stock  and  shouM 
pay  to  his  other  two  children  their  share  of  the  stock,  where 
the  contract  was  irrevocable.'"  Contracts  of  majority  stock- 
htilders  by  which  they  agree  to  vote  for  certain  persons  fot 
directors  so  as  to  secure  to  themselves  the  control  of  the  cor- 
poration are  not  illegal  so  long  as  no  fraud  is  committed  on  the 
corporation  nor  wrong  done  to  the  other  stockholders.'^ 

IX.    REVIEW  AND  CONTROL  OF  ELECTIONS  BY  COURTS 

§1699.  Quo  warranto  and  mandamus.'^  A  statute  author- 
izing quo  warranto  against  any  person  who  usurps,  intrudes 
into,  or  unlawfully  holds  or  exercises  "any  franchise"  per- 
mits quo  warranto  to  b3  brought  where  the  validity  of  a  cor- 
porate election  is  in  dispute  and  the  only  question  is  as  to  the 
title  of  holdover  directors  against  newly-elected  directors.'^ 
Mandamus  is  a  proper  remedy  to  determine  the  validity  of  a 
corporate  election  of  officers.®* 

§1700.  Jurisdiction  in  equity  generally.  Title  to  corporate 
office  cannot  ordinarily  be  determined  by  a  bill  in  equity.'^  A 
suit  in  equity  to  restrain  persons  from  acting  as  directors  of  a 
private  corporation,  where  they  have  been  irregularly  elected, 
is  not  proper  in  the  absence  of  special  legislation.'®  Laches 
may  bar  a  suit  to  try  the  validity  of  a  corporate  election.''' 

Equity  has  jurisdiction  where  the  validity  of  the  election  of 
officers  is  merely  incidental  to  the  relief  sought  upon  other 
grounds.'^     A  bill  in  equity  should  not  be  dismissed  on  the 

90  Thompson  v.  J.  D.   Thompson  Mary    of    Lattini    of   Eoccamonfina 

Carnation    Co.,    279    111.    54,    Ann.  v.   lacobe,   232   Mass.   263,   122   N. 

Cas.  1917  E  591,  116  N.  E.  648.  E.  292. 

SlThormpson  v.   J.  D.  Thompson  95  Grant  v.  Elder,   64  Colo.  104, 

Carnation    Co.,    279    111.    54,    Ann.  170  Pac.  198. 

Cas.  1917   E   591,   116   N.   E.   648.  96  Grant  v.   Elder,  64  Colo.  104, 

93  Quo    warranto    as    remedy   to  170  Pac.   198. 

try   title   to   office,    and   procedure  97  Grant  v.  Elder,  64   Colo.  104, 

therein,    see    Com.    v.    Luker,    258  170  Pac.  198. 

Pa.  602,  102  Atl.   276.  98  Society  of  Mutual  Succor  St. 

93  Grant  v.  Elder,  64  Colo.  104,  Mary  of  Lattini  of  EoccamOnfinEl, 
170  Pac.  198.  V.   lacobe,   232   Mass.   263,   122   N. 

94  Society  of  Mutual  Succor  St.  E.   292;   Hammer  v.  Cash,  —  Wis. 
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theory  that  the  validity  of  a  corporate  election  is  involved 
where  such  validity  is  merely  incidental  to  the  relief  sought 
upon  other  grounds.®^  Equity  has  jurisdiction  to  determine 
the  election  or  qualification  of  directors  or  the  propriety  of  the 
conduct  of  their  meetings  outside  the  state,  where  such  ques- 
tions arise  collaterally  in  a  suit  to  restrain  the  illegal  forfeiture 
of  complainant's  stock.^ 

Motives  of  stockholders  in  voting  a  particular  way  cannot  be 
inquired  into  by  the  courts.* 

§1702.  Injunction  against  voting  or  to  prevent  denial  of 
right.  Majority  stockholders  may  be  enjoined  from  voting 
their  stock  only  in  case  of  imperative  necessity.'  A  stockholder 
is  an  indispensable  party  to  a  suit  seeking  to  enjoin  him  from 
voting  his  stock  at  a  stockholders'  meeting.* 

§  1704.  Statutory  remedies.  In  New  York,  the  court,  in  such 
summary  proceeding,  cannot  declare  certain  persons  elected  as 
directors  but  should  order  a  new  election.^  In  such  a  summary 
proceeding,  the  court  has  no  power  to  try  summarily  by  affidavit 
or  like  proof  the  legal  and  equitable  rights  involved  in  the 
promotion  and  conduct  of  corporations  between  a  promoter,  the 
corporation,  or  its  officers,  or  its  stockholders.®  The  corporation 
is  a  necessary  defendant  to  a  proceeding  to  set  aside  an  election 
of  directors.'' 

In  Delaware,  under  the  statute  authorizing  a  court  of  chan- 
cery to  summarily  order  a  corporate  election,  the  relief  granted 
may,  instead  of  ordering  a  new  election,  order  that  a  new  re- 
turn of  the  election  be  made  showing  the  counting  of  the  only 
ballot,  which  was  erroneously  rejected,  and  the  election  of  the 

— ,  178  N.  W.  465,  citing  Fletcher  4  General  Inv.  Co.  v.  Lake  Shore 

Cyc.  Corp.  §  1829.  &    M.    S.    Ry.    Co.,    250   Fed.    160, 

99  Society  of  Mutual   Succor  St.  aff'g   226  Fed.   976. 

Mary    of   Lattini    of    EoccECinonfina  5  In  re  Robert  Clarke,  Inc.,  186 

V.  lacobe,   232  Mass.  263,  122   K  N.   Y.   App.   Div.    216,   174  N.  Y. 

E.  292.  Supp.   314. 

1  Lippman  v.  Kehoe  Stenograph  6  In  re  Robert  Clarke,  Inc.,  186 

Co.,  —  Del.  — ,  102  Atl.  988.  N.   Y.   App.   Div.   216,   174   N.  Y. 

2Du  Pont  V.  Du  Pont,  251  Fed.  Supp.    314. 

937,  945,  modified  256  Fed.  129.  ^  In  re  P.  F.  Keogh,  Inc.,  192  N. 

3  Davidson   v.   American   Blower  Y.  App.  Div.  624,  183  N.  Y.  Supp. 

Co  ,   243  Fed.  167.  408. 
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directors  named  thereon.'  In  Delaware  where,  by  statute,  the 
chancellor  may  summarily  order  that  an  election  of  directors 
be  held,  such  relief  will  not  be  granted  where  it  appears  that 
the  annual  election  has  in  fact  been  held  on  the  day  designated 
by  the  by-laws,  although  after  such  election  shares  voted  had 
been  judicially  canceled.^ 

The  New  Jersey  statute  providing  a  summary  proceeding  to 
review  corporate  elections  applies  only  to  election  of  directors 
and  does  not  apply  to  the  appointment  or  election  of  a  manager 
or  any  agent.*" 

8  In  re  Election  of  Pirectors  of  lOEobak  v.  Polish  Business- 
Associated  Automatic  Sprinkler  men's  Inv.  Ass'n,  —  N.  J.  L.  — , 
Co.,  —  Del.  — ,  102  Atl.  787.                 Ill   Atl.  599. 

9  Schultz  V.  Commonwealth 
Mortg.  Co.,  —  Del.  — ,  107  Atl. 
774. 


295 


CHAPTER  40 

Voting  Teusts 

§  1705.  Definition  and  general  considerations. 

§  1706.  Form,  manner  of  creating  and  execution  of  agreement. 

§  1707.  Validity — In  general. 

§  1709.  —  Public  policy  as  affecting  validity — In  general. 

§  1710. Statutory   provisions. 

§1712..^  As  dependent  upon  purpose — Gontrpl  of  policy  and  management. 

§,1717.  Eevoeability.  .;  .       .-,  '  ;. 

S  1718.  Trustees. 

§  1719.  Effect  upon  rights  of  stockho'dera. 

§  1721.  Eemedies. 

§  1705.  Definition  and  general  considerations.^  There  is  no 
voting  trust  where  each  party  to  the  agreement  retains  the 
voting  power  of  his  stoek.^  If  a  voting  trust  fails,  for  any  rea- 
son, then,  of  course,  the  stock  reverts  to  the  owners.^ 

§  1706.  Form,  manner  of  creating  and  execution  of  agree- 
ment. Of  course  the  duration  of  the  voting  trust  cannot  be 
extended  without  the  consent  of  the  parties.* 

§1707.  Validity — In  general.^    Voting  trust  agreements  "are 

valid  and  binding  if  based  upon  a  sufficient  consideration,  if 

they  do  not  contravene  public  policy  or  a  positive  prohibitory 

•  statute,  and  if  they  do  not  sound  in  fraud  or  wrong  against 

the  stockholders. "  ^     A  voting  trust  voluntarily  created  as  a 

1  Voting    trusts,     see     generally  '    5  Legality   of  voting   trusts,   see 

Vintroux  v.  Chilton,  : —  W.  Va.  — ,  article    in    18    Columbia    L.    Kev. 

100  S.  E.  496.  123-136. 

SManson   v.    Curtis,    223    N.    Y.  Validity    and    effect    of    provi- 

313,  Ann.  Cas.  1918  E  247,  119  N.  sions    in    will    to    control    voting 

E.  559,  aff'g  171  N.  Y.  App.  Div.  power  of  corporate  stock,  see  note 

954,  155  N.  Y.  Supp.  1123.  in    9    A.    L.    B.    1242,    annotating 

SDuquesne  Bond  Corporation  v.  -Billings   v.   Marshall  Purnaee   Co., 

American  Surety  Co.,  264  Pa.  203,  210  Mich.  1,  9  A.  L.  E.  1239,  177 

107   Atl.   759.  N.  W.  222. 

4  Waters   v.    De   Mossin,   176   N.  6  Clark  v.  Foster,  98  Wash.  241, 

Y.  App.  Div.  711,  164  N.  Y.  Supp.  167  Pac.  908. 
82. 
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condition  precedent  to  a  loan  to  protect  the  lenders  is  based  on 
a  sufficient  consideration.''  A  voting  trust  of  a  submarine  boat 
company,  to  protect  the  stock  from  purchase  by  agents  of  the 
German  government  during  the  war,  is  valid-*  Voting  trusts 
for  ten  years,  on  turning  over  the  corporate  assets  or  the  pro- 
ceeds to  a  new  company  to  be  forlned,  where  the  trust  is  an 
active  one,  are  valid.®  A  voting  trust  agreement  valid  in  New 
York  where  the  company  was  created,  is  valid,  it  seems,  in  Illi- 
nois, where  its  principal  place  of  business  was  located.^" 

§  1709.  —  Pu'blic  policy  as  affecting  validity — In  general. 

In  Washington,  in  considering  the  validity  of  voting  trusts, 
after  reviewing  the  conflict  in  the  decisions,  it  is  said  that  in 
most  of  the  cases,  the-  courts  "have,  notwithstanding  certain 
broad  statements,  inclined  to  look  to  the  facts  and  equities  of 
the  particular  case ' ' ;  and  it  was  held  that  a  voting  trust  created 
by  majority  stockholders  in  good  faith  and  to  obtain  a  loan  for 
the  corporation,  for  the  apparent  advantage  of  all  the  stock- 
holders and  to  protect  the  loan,  to  continue  for  twenty  years 
unless  the  preferred,  stock  was  all  redeemed  and  the  bonded 
debt  paid  prior  to  that  time,  was  not  against  public  policy.-^^ 

§  1710. Statutory  provisions.  A  voting  trust  agree- 
ment does  not  contravene  a  statute  providing  for  the  voting  of 
stock  by  the  shareholder,  etc.  In  other  words,  since  the  statute 
gives  a  right  to  vote  by  proxy,  a  shareholder  may  grant  that 
which  is  in  effect  an  irrevocable  proxy  for  a  definite  term  of 
years.^^ 

§1712.  — As  dependent  upon  purpose — Control  of  policy 
and  management.  A  provision  of  a  will  attempting  to  create 
a  voting  trust  for  a  fixed  period,  and  to  exclude  for  a  fixed 
time  the  testator's  representatives  from  management  of  corporate 

■JCJlark  V.  Foster,  98  Wash.  241,  11  Clark     v.    Faster,    98     Wash. 

167  Pac.   908.  ■  241,   167  Pac.  908,  following  Win- 

■   SProgt  V.  Oarse,'  —  N.  J.  L.  — ,  sor  v.  Commonwealth  Coal  Co.,  63 

W8  Atl.  642.  Wash.  62,  33  L.  E.  A.   (N.  S.)   63, 

9  Irons   V.    Croft   Hat    &    Notion'  114  Pac.  908. 

Co.,  —  W.  Va.  — ,  104  S.  E.  111.  13  Clark     v.     Foster,'    98     Wash. 

10  In    re    O'Qara    Coal    Co.,    260       241,   167  Pao.   908. 
Fed.   742,   mining   coal   in   Illinois. 
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afEairs,  and  to  perpetuate  certain  persons  in  office  and  control  of 
the  company  without  regard  to  the  rights  of  minority  stock- 
holders, is  void  as  contrary  to  public  policy.^' 

§  1717.  Revocability.  Assignments  of  stock  in  blank  executed 
and  delivered  by  the  voting  trustees  are  sufficient  to  transfer 
the  title  back  although  they  were  not,  when  executed,  attached 
to  the  several  stock  certificates.^* 

§  1718.  Trustees.  Trustees  of  what  in  effect  was  a  voting 
trust  for  ten  years,  the  corporate  assets  being  turned  over  to  a 
new  corporation  to  be  formed  in  exchange  for  part  of  its  stock, 
have  power  to  pledge  such  stock  so  issued  to  secure  payment 
for  the  stock.i^  Where  a  stockholder  deposited  his  stock  with 
the  trustee  of  a  voting  trust,  and  the  trustee  violated  his  duty 
by  delivering  such  stock  to  another  who  obtained  a  new  certifi- 
cate issued  to  himself,  the  trustee  was  guilty  of  conversion  and 
liable  for  its  return  or  its  value.^®  The  doctrine  of  clean  hands 
is  applicable  to  a  suit  by  one  trustee  of  a  voting  trust  to  re- 
move another  trustee  because  of  corruption  of  public  officials.^'' 
A  trustee  of  a  voting  trust  should  not  be  removed  on  the  ground 
of  his  extravagance  or  corruption  in  the  absence  of  reasonably 
positive  and  convincing  proof. ^*  In  a  suit  by  a  trustee  of  a 
voting  trust  to  remove  another  trustee,  a  corporation  which 
is  the  beneficiary  of  the  trust  should  be  made  a  party  as  well  as 
the  other  trustees.^*  In  case  of  a  vacancy  of  a  trustee  in  a 
voting  trust,  is  should  be  filled  by  the  beneficiaries  and  not  by 
the  court.^" 

§  1719.  Effect  upon  rights  of  stockholders.  If  the  trust 
agreement  fails,  the  stock  reverts  to  the  owners.^^ 

13  Billings   V.    Marshall   Turnace  18  Frost    v.    Carae,    —   N.    J.    L. 

Co.,  210  Mich.  1,  9  A.  L.  E.  1239,  — ,  108  Atl.  642. 

177  N.  "W.  222.  19  Frost   v.   Carse,  —  N.   J.  Eq. 

llDuquesne     Bond     Corporation  — ,  108  Atl.  641. 

V.   American   Surety   Co.,   264   Pa.  20  Frost    v.    Carse,   —   N.    J.   L. 

203,   107   Atl.    759.  — ,  108  Atl.  642. 

16  Irons  V.  Croft  Hat  &  Notion  21  Duquesne  Bond  Corporation 
Co.,  —  W.  Va.  — ,  104  S.  E.  111.  v.   American   Surety   Co.,   264  Pa. 

leSchaad  v.   Barceloux,  —   Cal.      203,  107  Atl.  759. 
App.  — ,  183  Pac.  716. 

17  Frost    V.    Carse,   —   N.    J.   L. 
— ,  108  Atl.  642. 
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§1721.  Remedies.  An  action  to  cancel  a  voting  trust  is  one 
in  rem  so  as  to  authorize  constructive  service  on  a  nonresident 
trustee.^*  In  a  suit  by  a  stockholder  to  cancel  a  voting  trust, 
an  agent  who  is  to  be  employed  under  the  agreement  as  a  sales 
agent  is  a  necessary  party.** 

22  Le  Roy  Sargent  &  Co.  v.  Mc-  23  Consolidated    Textile     Co.    v. 

Harg,  —  S.  D.  — ,  174  N.  W.  742.      Dickey,  266  i'ed.   587. 
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CHAPTER  41 

Management  and  Control  in  General 

§  1726.  Powers  of  stoetholders — In  general. 

§  1727.  —  As  an  individual  acting  alone. 

§.  1728.  ^-  Where  owner  or  owners  of  all  or  majority  of  stock  act. 

§  1730.  Powers  of  directors — Powers  as  individuals. 

§  1732.  Powers  of  officers  or  agents  other  than  directors — Powers  as 
affected  by  ownership  of  large  part  or  all  of  stock. 

§  1733.  Control  of  directors  by  stockholders — General  rules. 

§  1736.  Eequirement  of  consent  of  stockholders — Necessity  created  by  stat- 
ute or  charter. 

§  1726.  Powers  of  stockholders — In  general.  When  a  cor- 
poration consists  of  a  small  number  of  persons,  they  may  effec- 
tually transact  their  business  in  a  very  informal  manner.^  The 
president  and  secretary  have  no  power  to  act,  merely  because 
so  directed  at  a  stockholders'  meeting,  to  issue  certificates  of 
stock  in  consideration  of  a  transfer  of  water  rights,  where  the 
directors  refused  to  permit  such  officers  to  issue  such  stock, 
since  the  corporate  management  is  in  the  hands  of  the  directors 
rather  than  the  stockholders.^  Stockholders  cannot  sell  corpo- 
rate property  unless  either  the  formal  act  of  a  meeting  or  unless 
concurred  in  by  all  the  individual  stockholders.*  The  stock- 
holders, as  distinguished  from  the  directors,  may  sell  all  the 
corporate  property,  where  it  is  not  shown  that  the  control  and 
management  of  the  corporation  are  not  vested  in  the  stock- 
holders.* 

§  1727.  —  As  an  individual  acting  alone.  A  contract  made 
by  a  stockholder  in  his  own  name  does  not  bind  the  corpora- 

1  Chard  v.  Eyau-Parker  Const.  S  Jones  v.  Nichols,  202  Ala.  233, 
Co.,  182  N.  Y.  App.  Div.  455,  169      80   So.   71. 

N.  Y.  Supp.  622.  4  Carrier    v.    Dixon,    142    Tenn. 

2  Anderson  v.  Grantsville  North       123,  218  S.  W.  395. 
Willow    Irrigation    Co.,    51    Utah 

137,  169  Pae.  168. 
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tion.^  Ah  agreement  between  a  stockholder  and  a  financial 
backer  is  not  binding  on  the  corporation  nor  on  purchasers  of 
stock,  without  notice,  from  other  stockholders.^  A  stockholder 
cannot  transfer  the  good  will  of  a  corporation.' 

§  1728.  —  Where  owner  or  owners  of  all  or  majority  of 
stock  act.  A  stockholder  owning  half  the  stock  cannot  transfer 
the  corporate  assets.^  A  corporation  is  not  a  "one-man"  one 
where  a  syndicate  owns  a  quarter  of  the  stock  and  holds  the 
rest  as  security,  so  as  to  be  bound  by  contracts  made  by  the 
owner  of  three-fourths  of  the  stock.®  No  one  but  creditors  can 
complain  of  the  acts  of  a  stockholder  in  a  "one-man"  corpora- 
tion, and  hence  only  creditors  at  the  time  he  drew  corporate 
cheeks  payable  to  his  personal  creditors  can  complain.^" 
Strangers  cannot  question  a  conveyance  by  a  sole  stockholder  as 
constituting  a  conveyance  of  corporate  property. ^^ 

§  1730.  Powers  of  directors — Powers  as  individuals.    One  of 

two  directors  has  no  power  to  transfer  all  the  corporate  prop- 
erty as  security  for  a  debt.^^ 

§  1732.  Powers  of  officers  or  agents  other  than  directors — 
Powers  as  affected  by  ownership  of  large  part  or  all  of  stock. 

Where  there  are  no  creditors  and  all  the  stock  is  owned  by 
an  officer,  third  persons  cannot  question  the  title  to  the  corpo- 
rate property  transferred  by  such  officer,  without  regard  to 
whether  a  sole  stockholder  may  transfer  the  corporate  prop- 
erty.i*  In  one  case  it  is  held  that  although  the  president  of  a 
corporation  had  no  power  to  deed  the  corporate  property,  yet 
inasmuch  as  he  owned  three-fifths  of  the  stock  a  three-fifths 

BFeenaughty    v.    Beall,    91    Ore.  Co.,  182  N.  T.  App.  Div.  455,  169 

654,  178  Pae.  600,  and  see  §  26  et  N.  T.  Supp.   622. 

seq.,  supra.  10  Scales  v.   Holje,  —  Cal.  App. 

6Elkhorn    By-Produet    Coal    Co.  — ,  183  Pac.  308. 

V.  Tynes,  188  Ky.  269,  221  S.  W.  11  SafCord  v.  Tibbetts,  104  Kan. 

514.  224,,  178  Pac.  618. 

7Wylie     V.     Wylie     Permanent  12  Snyder   v.  Bender,   173   N,   T. 

Camping    Co.,   .—    Mont.    — ,    187  Supp.  401,  and  see   §  1854  et  seq., 

Pae.  279.  infra. 

8  Snyder  v.  Bender,  173  N.  Y.  13  Safford  v.  Tibbetts,  104  Kan. 
Supp.  401,  and  see  §§  23-28,  supra.  224,  178  Pac.  618. 

9  Chard    v.    Eyan-Parker    Const. 
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interest  in  the  property  was  thereby  conveyed.^*  If  an  officer 
owns  all  the  stock,  it  cannot  be  contended  by  persons  who  had 
ceased  to  be  stockholders  that  he  could  not  acquire  title  to  the 
corporate  real  property  by  adverse  possession. ^^ 

§  1733.  Control  of  directors  by  stockholders — General  rules. 

Courts  will  not  interfere  to  control  the  discretion  lodged  in 
the  directors  in  regard  to  the  internal  management  of  the  cor- 
poration, except  in  case  of  fraud  or  where  the  directors  are  act- 
ing in  excess  of  their  powers.^^ 

§  1736.  Bequirement  of  consent  of  stockholders — Necessity 
created  by  statute  or  charter.  A  lease  is  an  "incumbrance" 
within  the  statute  requiring  consent  of  stockholders  to  incum- 
brances, i''  Employing  a  broker  to  sell  church  lands  is  not  a 
"contract  in  relation  to  land"  within  the  charter  of  a  church 
requiring  a  majority  of  the  male  members  of  the  church  to  con- 
sent to  such  contracts.^*  Where  ratification  by  stockholders  of 
a  corporate  contract  is  necessary,  the  stockholders  are  the 
only  parties  who  can  urge  the  want  of  ratification.^'  A  stranger 
cannot  urge  invalidity  of  a  corporate  mortgage  because  not 
consented  to  by  stockholders.^"  Neither  a  director  who  made 
a  contract,  nor  his  surety,  can  attack  the  contract  on  the  ground 
that  it  was  not  authorized  by  two-thirds  of  the  stock.^^  Dissent- 
ing minority  stockholders  of  an  irrigating  company,  objecting 
to  corporate  transfers,  must  follow  the  statutory  procedure  in 
relation  to  an  irrigation  company.^'' 

UBunn   v.    City    of    Laredo,    —  J.  Eq.  177,  104  Atl.  216,  aff'g  (N. 

Tex.  Civ.  App.  — ,  213  S.  W.  320.  J.  Ch.),  100  Atl.  620. 

ISSafford  v.  Tibbetts,  104  Kan.  20  Day  v.  Jade  Contracting  Co., 

224,  178  Pae.  618.  —  N.  Y.  Misc.  — ,  181  N.  Y.  Supp. 

16  See   §  4065,  infra.  740. 

n  Elder    v.    Western    Min.    Co.,  21  Amos     v.     Continental     Trust 

237  Fed.   966.  Co.,    22    Ga.    App.    348,    95    S.    E. 

ISStablein    v.     Hutterische    Ge-  1025. 
meinde,  —  S.  D.  — ,  177  N.  W.  810.  22  Canyon  Creek  Irrigation  Dist. 

19  United    States    Industrial    Al-  v.  Martin,  —  Mont.  — ,  159  Pac. 

cohol  Co.  V.  Distilling  Co.,  89  N.  418. 
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CHAPTER  42 
Directors,  Other  Officers  and  Agents 

I.    GENERAL    CONSIDERATIONS 

§1740.  Distinction  between  "officers"  and  mere  "agents" — In   general. 
§  1743.  Who  are  officers — In  general. 
§  1745.  —  Directors  as   officers. 
§  1749.  Number  of  directors. 

§  1753.  Validity  of  agreements  relating  to  corporate  offices — In  general. 
§  1754.  —  Agreements  abdicating  or  limiting  powers  or  discretion  of  direc- 
tors or  other  officers. 

II.    ELECTION    OR    APPOINTMENT 

§  1759.  By  whom  to  be  elected  or  appointed — In  case  of  vacancy  in  board 

of  directors. 
§  1761.  Time  and  mode — In  case  of  elections  by  stockholders. 
§  1763.  Mandamus  to  compel  election. 

§  1764.  Effect  of  election  of  less  than  required  number  of  directors. 
§  1765.  Who  may   question. 
§  1767.  Appointment  of  agents. 
§  1768.  Presumptions  in  favor'  of  title  to  office. 

III.   QUALiriCATIONS   AND   ELIGIBILITY 

§  1769.  General  rules. 

§  1770.  Power  to  make  by-laws  as  to  eligibility. 

§  1771.  Necessity  that  director  be  a  stockholder — In  general. 

§  1772.  —  Nominal  stockholder  or  holder  of  legal  title  without  beneficial 

ownership. 
§  1776.  —  Subsequent  acquisition  of  stock. 
§  1777.  —  Effect  of  disposing  of  stock  after  election. 
§  1778.  Eesidence    or    citizenship. 
§  1783.  Effect  of  want  of  eligibility. 

IV.   ACCEPTANCE    OP    OmOE,    BOND    AND    OATH    OF    OFFICE 

§  1787.  Bonds — General   considerations. 

§  1794.  —  What  constitutes  breach  of  bond. 

§  1797.  —  Notice  to  sureties  of  misconduct  after  execution  of  bond. 

§  1798.  —  Duration   of   liability   on   bond. 
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V.    TERM    OP    OFFICE 

§  1799.  General  rules. 

§  1800.  During  pleasure  of  board  of  directors. 

§  1806.  Effect   of   disposing   of   stock   after   election,   so   as   to   disqualify 

officer. 
§  1808.  Holding  over. 

VI.   RESIGNATION 

§  1813.  Effect   of   resignation. 

VII.   REMOVAL    or    OFFICERS 

§  1814.  Inherent  power — In  general. 
.  §  1817.  Express  power — In  general. 
§  1819.  Who  may  remove. 

§  1820.  Eesort  to  courts  to  obtain  removal — In  general. 
§  1821.  —Who  may  sue. 

§  1822.  Eesort  to  courts  to   interfere  with  action  of  corporate  officers  in 
regard  thereto. 

VIII.   REMEDIES    TO    DETERMINE    TITLE    TO    OFFICE 

§  1826.  Quo  warranto. 

§  1828.  Jurisdiction  in  equity — General  rule. 

§  1829.  —  Exceptions  to  rule. 

§  1830.  Statutory  remedies. 

§  1832.  Collateral  attack. 

IX.   DE    FACTO    OFFICERS 

§  1833.  General  considerations. 

§  1835.  To   what   officers  applicable — Necessity   for   color   of   title. 

§  1840.  De  jure  office  as  essential  to  de  facto  officer. 

§  1841.  Powers  and  rights  of  de  facto  officers — In  general. 

§  1846.  Acts  as  binding  in  favor  of  third  persons — General  rules. 

§  1851.  Collateral  attack  by  third  persons. 

§  1852.  Liabilities  of  de  facto  officers. 

X.    MEETINGS    OF   DIRECTORS 

§  1853.  General  considerations. 

§  1854.  Necessity    for    action    as    a    board — In    general. 

§  1855.  • —  Effect  of  consent  of  all  of  directors. 

§  1856.  —  Exception  where  custom  or  usage  to  the  contrary. 

§  1862.  Tinie'  of  rtieefings — In  general. 

§  1863.  —  Adjournments. 

§  1865.  Place  of  meeting — Outside  the  state. 

§  1868.  Necessity  for  notice   of  meetings — Special  meetings. 

§1875.  —  To  whom  notice  "must  be  given. 
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§  1882.  Quorum — ^What  is  in  absence  of  regulatory  provision. 

§  1889.  Counting   interested   or  disqualified   directors.     • 

§  1891.  Presumptions-  in  iavor  of  meeting. 

§  1892.  Effect  of  irregularity  or  illegality — In  general. 

§  1893.  —  Ratification   by   directors    or   stockholders. 

§  1895.  Vote  or  resolution  as  constituting  a  contract. 

XI.  POWERS  or  orncEKs  and  agents  in  general 

§  1896.  General  rules. 

§  1897.  Rules  of  agency  as  applicable. 

§  1899.  Classification  and  enumeration  of  powers — Powers  expressly  con- 
ferred. 

§  1900.  —  Powers  incidental  to  express  powers  conferred. 

§  1901.  —  Inherent  powers  or  powers  arising  merely  by  virtue  of  the  office. 

§  1904.  How  authority  conferred. 

§  1905.  Statements    of    officer   or   agent    as   to    his   powers. 

§  1910.  Ultra  vires  acts — General  rules. 

§  1916.  Apparent  power  and  estoppel  to  deny  power — General  rules. 

§  1918.  —  What  constitutes  apparent  authority. 

§  1920.  —  Application  of  rule  to  abuse  of  apparent  authority. 

§  1922.  —  As  affected  by  secret  instructions  or  prohibitions. 

§  1927.  Actual  or  constructive  notice  of  powers  of  officers  or  agents  to 
third   persons   dealing   with   corporation — Actual   notice. 

§  1928.  —  Constructive  notice. 

§1929.  — Notice  from  individual  or  adverse  -  interest  of  officer  or  agent. 

§  1931.  —  By-laws  as  notice. 

§  1932.  Constructive  notice  of  powers  of  officers  or  agents  by  members  or 
other  officers  of  corporation. 

§  1934.  Power  to  execute  commercial  paper. 

§  1937.  Power  to  employ  physicians  and  surgeons. 

§  1939.  Powers   of  subordinate   agents   or   employees. 

§  1940.  —  Powers'  of  purchasing  or  selling   agents. 

§  1941.  Powers  of  general  solicitor  or  counsel,  and  of  attorneys. 

§  1942.  When  powers  terminate. 

§  1943.  Presumptions  and  burden  of  proof — In  general. 

§  1944.  —  Presumptions  from  seal. 

§  1945.  Question  of  power  as  one  of  law  or  fact. 

§  1946.  Who  may  urge  want  of  power. 

XII.   DELEGATION   Or  AUTHORITY   BY  DIRECTORS   OR   OTHER   OPPICEBS   OB  AGENTS 

§  1952.  Delegation    of    authority    by    directors    or    trustees — General    rule 
§  1953.  — Power  to  delegate  entire  control. 

XIII.    POWERS    OF  DIRECTORS 

§  1961.  General  rules. 

§  1966.  Power  to  elect  officers,  employ  agents  or  hire  employees. 

§  1968.  Borrowing  money  and  executing  notes  or  bonds  therefor. 
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i  1971.  Sales  in  ordinary  course  of  business. 
i  1972.  Transfer  of  choses  in  action. 

i  1985.  Acts   of  bankruptcy — Filing  voluntary  proceeding   in  bankruptcy. 
i  1988.  Actions. 

i  1991.  Eight  ta  inspect  corporate   books  and  papers. 
i  1995.  Changes  in  the  corporation  or  matters  not  within  its  regular  busi- 
ness— Amendment    or    alteration    of    charter. 
i  1998.  —  Sale  or  lease  of  entire  property. 

XV.   POWEES    or   PRESIDENT 

j  2006.  General  considerations. 

§  2007.  Express  authority. 

§  2009.  Powers  in  general  merely  as  incident  to  office. 

§  2010.  View  that  president  has  no  greater  power  than  any  other  director. 

§  2012.  View  that  president  has  power  or  is  presumed  to  have  power  to 

act  in  ordinary  course  of  business — In  general. 
§  2015.  —  District  of  Columbia  rule. 
§  2018.  —  Kansas  rule. 
§  2025.  —  New  Jersey  rule. 

§  2032.  Inherent  powers  as  dependent  on  nature  of  corporation. 
§  2033.  Apparent  authority   and  powers  as   general  manager. 
§  2036.  Contracts  of  employment — General  rule. 
§  2037.  —  Employment  of  brokers  or  sales  and  purchasing  agents. 
§  2038.  Negotiable  paper — In  general. 
§  2040.  . —  Indorsement  of  negotiable  paper. 
§  2042.  Purchases. 
§  2044.  Gifts  and  dedications. 
§  2046.  Assignments    for    benefit    of    creditors. 
§  2047.  Leases  or  contracts  of  hire. 
§  2048.  Mortgage  or  pledge. 

§  2049.  Guaranty  or  promise  to  pay  debt  of   another. 
§  2050.  Modification  or  rescission  of  contracts,  and  waiver. 
§  2051.  Compromises  and  settlements. 
§  2052.  Payments. 
§  2053.  Releases. 

§  2054.  Legal  proceedings — In  general. 
§  2055.  —  Power  to  confess  judgment. 


XVI.   POWERS    OP    VICE    PRESIDENT 


i  2063.  In  general. 
i  2070.  Presumptions. 


XVII.   POWERS    OP    SECRETARY 


!  2071.  Powers  and  duties  in  general — Nature  of  office, 
i  2073.  —  Express  or  apparent  authority. 
1 2074.  Contracts   of   employment. 
)  2076.  Negotiable  paper. 
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§  2078.  Assignments. 

§  2079.  Pledge  or  mortgage. 

§  2081.  Eeleases. 

§  2082.  Guaranty  or  indemnity. 

§  2086.  Certificates. 

XVIII.   POWERS    OF    TEEASUKEE 

§  2087.  In  general. 

§  2089.  Negotiable  paper. 

xrx.  POWERS  or  general  manager,  superintendents,  branch  managers 

AND    the   like 

§  2096.  Definitions  and  general  considerations. 
§  2097.  Kinds  of  and  classification. 
§  2098.  Powers  in  general — Statement  of  rule. 
§  2101.  —  Manager  of  branch  or  department. 
§  2102.  Contracts  in  general — Statement  of  rule. 
§  2104.  Contracts  of  employment — In  general. 
§  2105.  —  Employment  of  superintendent  or  other  general  agent. 
§  2106.  —  Employment  of  brokers  or  agents  to  buy  or  sell.     > 
§  2108.  — •  For  -what  length  of  time  contracts  of  employment  may  be  made. 
§  2110.  Borrowing  money. 
§  2111.  Negotiable  paper — In  general. 
§  2113.  —  Indorsement  for  transfer. 
§  2114.  Purchases. 
§  2116.  Sales — General  rules. 
§  2117.  —  Personal  property. 
§2118.  — Eeal  property. 
§2120.  Gifts  and  dedications. 
§  2121.  Mortgage,  pledge  or  lien. 
,   §  2122.  Leases  and  contracts  of  hire. 
§2123.  Insurance. 
§  2126.  Guaranty  or  indemnity. 
§  2129.  Eeleases  or  modification  of  contracts. 
§  2131.  Compromise   and   settlement. 

XX.  powers  of  cashiers 

§  2138.  Cashiers  of  banks — In  general. 

§  2139.  — Acts  done  outside  of  bank  or  of  banking  hours. 

§  2142.  —  Certification  of  checks. 

§  2143.  —  Executing,  accepting,  etc.,  negotiable  instruments. 

§  2146.  —  Purchases  and   sales,   including  transfers   of   commercial  paper. 

§  2148.  —  Purchase  and  sales  of  shares  of  stock  or  acceptance  thereof  in 

payment. 
§  2149.  —  Pledge  or  mortgage. 
§2151.  — Contracts  of  enjployment. 
§2154.  —Eeleases. 
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§  2155.  —  Compromises. 

§  2156.  —  Accepting  payments. 

§  2157.  —  Collections   and   legal  proceedings   to   enforce. 

XXI.   ADMISSIONS,     DECLAKATIONS     AND    REPRESENTATIONS     OP    OITICERS     AND 

AGENTS 

§  2161.  General  rules — Elements  making  declarations  or  admissions  binding. 

§  2162.  —  Statements  as  to  past  events. 

§  2164.  —  Application  of  rules. 

§  2168.  Siatements  of  particular  officers  or  agents — Directors. 

§  2169.  —  President. 

§  2172.  —  General  manager. 

§  2173.  —Cashier. 

§  2174.  —  Miscellaneous   agents. 

XXII.   RATIFICATION   AND   ESTOPPEL 

§  2177.  General  considerations. 

§  2178.  Statement  of  general  rule. 

§  2181.  Ultra  vires  acts. 

§  2182.  Knowledge   as   element   of   ratification — General   rule. 

§  2185.  —  Knowledge  of  officer  or  agent  as  imputable  to  corporation. 

§  2186.  Who  may  ratify — General  rules. 

§  2187.  —  Ratification  of  one 's  own  acts. 

§  2188.  —  Directors. 

§  2189.  —  Officers  or  agents  other  than  directors. 

§  2190.  —  Stockholders. 

§  2193.  How  ratification  may  be  effected  in  general — Express  and  implied. 

§  2195.  Silence  or  acquiescence  as  ratification — General  rules. 

§  2196.  —  Application  of  rules. 

§  2197.  —  Eetention  of  agent  as  ratification. 

§  2198.  —  Time   within   which   to    disaffirm. 

§  2199.  Acceptance  and  retention  of  benefits   as   implied   ratification. 

§  2200.  Recognition  or  adoption  of  act  or  contract  by  affirmative  acts  as 

ratification — In    general. 
§  2201.  —  Payments  by  corporation. 
§  2203.  Evidence  to  show  ratification — In  general. 
§  2204.  —  Presumptions. 
§  2206.  Question   for   jury. 
§  2207.  Effect  of  ratification— General  rules. 
§  2208.  —  Ratification  of  part. 
§  2210.  Estoppel  of  officers,  agents  or  stockholders. 

XXIII.   NOTICE   TO  OR   KNOWLEDGE   OF   OFFICERS   OR  AGENTS  AS   CHARGEABLE  TO 

CORPORATION 

§  2215.  General    statement    of   rule    as    applied   to    corporations. 
§  2218.  Knowledge   obtained   outside  scope  of  duties  or  while  not  acting 
officially — Statement  of  rule. 
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§  2221.  —  Qualification  of  rule  where  agent  subsequently  acts  in  regard  to 

matter    concerning    which    he    obtained    knowledge    outside    the 

scope  of  his  duties. 
§  2227.  Constructive    notice   to    of&cer    or   agent   as    equivalent    to    actua! 

knowledge   or  notice. 
§  2230.  Applicability  of  rules  to  particular  corporations. 
§  2231.  Application  of  general  rules  to  particular  officers,  agents  or  other 

persons — In  general. 
§  2232.  —  Director  or  directors. 
§  2235.  —  President. 

§  2236.  —  Cashier  and  inferior  officers  or  agents  of  bank. 
§  2238.  ; —  Members   or   stockholders. 

§  2239.  Application  of  rules  to  knowledge  of   particular  facts. 
§  2243.  Exception  to   general  rule  where   officer   or   agent   adversely  in- 
terested— Statement  of  exception. 
§  2244.  —  Reasons  for  exception. 

§  2247.  —  Illustrations    and    applications    of    exception. 
§  2248.  —  Where  same  person  is  agent  both  of  corporation  and  of  other 

party  to  transaction:  Interlocking  officers. 
§  2250.  —  Application    of    exception    to    independent    frauds    against    the 

corporation. 
§2251.  — Qualification   of  exception   where   interested   officer   or  agent   is 

sole  representative   of  corporation  to  whom  notice  is  sought  to 

be  imputed. 
§  2256.  Knowledge  as  imputed  to  officer — Notice  to  one  officer  or  agent  as 

notice  to  other  officers  or  agents. 
§  2257.  —  Knowledge  of  officer  as,  imputed  to  himself  as  individual. 

XXrV.   OFriCEBS   CONSIDEEED   as   trustees   OB  riDDCIARIES 

A.  General  Eules 

§  2261.  Directors  and  other  officers  as  trustees  or  agents — General  rule. 

§  2264.  —  Double  character  of  agent  and  trustee. 

§  2270.  Eelation  to  individual  stockholders. 

§  2271.  Eelation  to   creditors. 

§  2272.  Duties  and  responsibilities  arising  from  nature  of  office. 

§  2275.  Title  to  and  possession  of  corporate  property. 

§  2277.  Engaging  in  rival  business. 

12279.  Sale   of   influence    in   management    of   company. 

B.  Acquiring   Adverse   Title    or   Interests 

§  2281.  General  rule. 

§  2282.  Limitations  of  and  exceptions  to  rule. 

§  2283.  Illustrations  of  rules — In  general. 

§  2284.  —  Obtaining  assignment   of  corporate  contract  from  other  party 

thereto. 
§2285.  — Eenewal  of  lease  or  purchase  of  leased  property. 
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D.  Purchase   at   Judicial,   Execution   or   Tax   Sale 

i  2292.  Always  voidable  where  purchase  a  breach  of  trust  or  not  in  good 

faith. 
I  2294.  View  that  purchase  not  voidable  where  fair  and  in  good  faith, 
i  2295.  Purchase  to  protect  debt  or  rights  of  officer. 
i  2296.  Bule  as  affected  by  insolvency  of  corporation. 

E.  Profits   Made   by  Officer 

5  2303.  General  considerations  and  rules. 

§  2304.  Limitations  of  rule. 

I  2307.  Good  faith  of  officer  or  want  of  damage  to  corporation  as  imma- 
terial. 

§  2311.  Bribes  or  presents  from  third  persons. 

§2312.  Eight  to  patents  or  inventions. 

§  2318.  Miscellaneous  applications  of  rule — Bales  or  leases  by  or  to  the 
corporation. 

§  2319.  —  Sale  of   stock. 

§  2321.  —  Giving  up  office  for  consideration. 

r.  Eights   as   Creditors  of   Corporation 

§  2325.  In  general. 

§  2326.  Security  for  or  payment  of  debt. 

XXV.  PERSONAL  DEALINGS  OF  OPPICER  V7ITH  COKPOKATION  OR  WITH 
CORPORATE  PROPERTY 

§  2331.  Effect  of  statutes  and  by-laws. 

§  2332.  General  rules  without  reference  to  whether  interested  officer  repre- 
sents corporation  or  whether  corporation  represented  by  other 
officers — In  general. 

§2333.  —  Dealings  as  void  or  voidable. 

§  2334.  —  Transaction  as  subject  to  careful  scrutiny  by  courts. 

§  2335.  —  Necessity  that  transaction  be  fair  and  not  a  breach  of  trust. 

§  2337.  —  Presumptions  and  burden  of  proof. 

I  2338.  Dealings  where  officers  adversely  interested  represent  th&  corpora- 
tion— General  considerations. 

§  2344.  —  Effect  of  ownership  of  all  of  stock  by  contracting  directors. 

I  2347.  Dealings  between  director  or  other  officer  and  the  corporation  when 
it  is  represented  by  other  directors  or  officers — Majority  rule 
that  contract  or  transaction  is  valid  if  fair  and  in  good  faith. 

I  2353.  Under  what  circumstances  officer  may  be  said  to  represent  corpora- 
tion— Where  majority  of  directors  deal  with  themselves; 

5  2354.  — Where  presence  of  interested  director  necessary  to  make  a 
quorum. 

5  2355.  ^  Where    interested   director   dominates   other   directors. 

5  2364.  Application  of  general  rules  to  particular  transactions — In  general. 

5  2365.  —  Purchase  of  corporate  property  by  director  or  other  officer. 
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§  2366.  —  Sales  by  directors  or  other  officers  to  corporation. 

§  2367.  —  Leases  by  or  to  directors  or  other  officers. 

§2368.  — Loans  to  corporation. 

§  2373.  —  Issuance  of  stock  to  directors  or  other  officers. 

§  2376.  Transactions    between    corporations   having    one    or   more    common 

directors  or  other  officers — In  general. 
§  2377.  —  Where   common   officer   or   officers   act   for   both   corporations. 
§  2378.  —  Where  unfair  or  fraudulent. 
§2379.  — Where   common   directors   are   a   minority   and   their   votes   not 

necessary  to  creation  of  contract. 
§  2380.  —  Application    to    rules    to    mere    agents    or    officers    other    than 

directors. 
§  2386.  —  Eights  of  corporations  as  dependent  on  for  whom  officer  is  really, 

acting. 
§  2388.  ■ —  Presumptions. 
§2389.  — Burden  of  proof. 
§  2394.  Eatification   or  authorization  of   dealings  with   interested  officer — 

General  rule. 
I  2397.  — Eatification  by  majority  of  stockholders  as  binding  on  minority 

stockholders. 


XXVI.   GENERAL    DUTIES    AND    LIABILITIES    OF    OFTICERS    CONNECTED    WITH 
MANAGEMENT    OF    CORPORATION 

A.  General  Considerations 

§  2405.  Duties   and   liabilities    stated    generally. 

§  2406.  Liability  of  officers  other  than  directors  as  compared  with  that  of 

directors. 
§  2408.  Statutory  liability  as  precluding  common-law  liability. 
§  2409.  Persons  liable. 

§  2413.  Consent  or  ratification  as  precluding  liability. 
§  2414.  Eight  to  sue  as  precluded  by  laches  or  estoppel. 
§  2415.  Contracts  inducing  disregard  of  duties. 
§  2416.  Liabilities  as  joint  or  several. 

B.  Breach  of  Duty  in  General 

§  2424.  General  illustrations  of  breach  of  duty. 
§  2432.  Liability  for  bad  loans  or  investments. 

C.  Acts  Ultra  Vires  or  Illegal  or  Beyond  Authority  of  Particular  Officer 

§  2434.  General  rules. 

i§  2435.  Illustrations  of  general  rules. 

§  2438.  Effect  of  ignorance  or  mistake — In  general. 

§  2441,  Effect  of  consent  or  ratification. 
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D.  Negligence 

§  2442.  In  general. 

§  2443.  Negligence  as  question  of  fact. 

§  2444.  Effect  of  officers  receiving  no  compensation. 

§  2446.  Negligence  as  slight,  ordinary  or  gross. 

§  2450.  What  constitutes  ' '  ordinary "  or  "  reasonable ' '  care — Care  re- 
quired as  that  which  men  of  ordinary  prudence  exercise  in  regard 
to  their  own  affairs. 

§  2451.  —  Care  required  as  that  of  ordinarily  prudent  men  under  similar 
circumstances. 

§  2455.  Degree  or  amount  of  care  as  dependent  upon  kind  of  corporation. 

§  2460.  Particular  acts  as  negligence — In  general. 

f  2461.  —  Failure  to  attend  directors '  meetings. 

§  2464.  Excuses — In  general. 

§  2467.  —  Nonresidence. 

§  2468.  —  Ignorance. 

§  2469.  — Want  of  experience   or   skill. 

§  2471.  Liability  of  directors  of  national  banks  for  negligence. 

E.  Liability  of  Directors  or  Other  Officers  for  Acts  of  Co-Director  or  Other 

Officer 

§  2477.  Liability  as  dependent  upon  lack  of  supervision — In  general. 

§  2478.  Acts   of  directors  in  turning   over   or   leaving   entire   business  to 

others. 
§  2480.  What  constitutes  negligence — In  general. 
§  2484.  Matters  putting  directors  upon  inquiry. 
§  2502.  Liability    of    officers    not    directors    for    acts    of    other   Officers — 

President. 

F.  Fraud 
§  2504.  General  rule. 

G.  Misappropriation,  Conversion  or  Diversion  of  Corporate  Assets 

§  2505.  General  rules. 

§  2509.  Illustrations  of  rules — In   general. 

§  2511.  —  Stock  transactions. 

§  2512.  —  Payment  of   personal   debts   of   officers. 

§  2515.  Payment  of  debts. 

XXVII.   LIABILITY  OF  OITICERS  ON  CORPORATE  CONTRACTS  OK  POE  DEBTS  OF  THE 

CORPORATION 

§  2520.  Authorized  contract  for  disclosed  principal. 

§  2521.  Personal  liability  expressly  agreed  upon. 

§  2522.  Personal   liability  as   undisclosed   agent   for   corporation. 

§  2523.  Liability  in  case  of  pretended  but  nonexisting  corporation. 

§  2525.  Personal  liability  where  officer  .exceeds  his  authority — General  rule." 
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XXVIII.   LIABILITY    OP    OFPICEES    TO    THIRD    PERSONS    FOB    TOETS 

§  2535.  statement  of  general  rule. 

)§  2536.  Participation  in  tort  as  essential  to  liability. 

§  2540.  Conversion — Funds   held   in   trust   by   the   corporation. 

§  2542.  Fraud  or  deceit — In  general. 

§  2544.  Fraudulent  representations  as  to  financial  condition  of  company — 

In  general. 
§2547.  — Liability   as   dependent   on   participation   of   ofiicer   sought   to 

be  held  liable. 
§  2553.  —  Measure  of  damages. 
§  2555.  Infringement. 
§2558.  Negligence. 

XXIX.  TRANSACTIONS   WITB,  AND   LIABILITIBS    OP   OPPICERS    TO,    STOCKHOLDERS 

!§  2564.  Purchase  of  stock  by  officer  from  stockholder — In  general. 

§  2565.  —  Purchase  from  co-director. 

§  2567.  —  Rule  as  affected  by  special  circumstances. 

XXX.  LIABILITY    OP    OPPICEKS    TO    CREDITORS    OP    CORPORATION    INDEPENDENTLY 

OP    STATUTE 

§  2573.  Wrongful  act  or  omission  as  essential  to  liability. 

§  2574.  Liability  for  n,onfeasanoe  or  negligence,  i.  e.,  mismanagement. 

i§  2589.  Eight  of  subsequent  creditors  to  complain. 

§  2590.  Defenses. 

XXXI.    STATUTORY  LIABILITY 

A.  Preliminary  Matters 

§  2597.  Statutes  as  penal   or   contractual   or   remedial — General  considera- 
tions. 
§  2600.  —  Statutes  as  both  penal  and  remedial. 
§2618.  Persons  liable. 

B.  Particular  Statutes 

§  2620.  Violation  of  corporation  statutes  generally  as  express  ground  for 

personal  liability. 
§  2624.  Violations  of  statute  as  to  the  incorporation  of  the  company  and 

as   to   subscriptions   to   stock — Irregularities   and   noncompliance 

with  statute  in  creation  or  organization  of  corporation. 
§  2627.  —  Making  and  filing  certificates  of  payments  of  capital  stock. 
§  2630.  Incurring  debts  in  excess  of  debt  limit — In  general. 
§  2632.  —  What  constitutes  ' '  assenting  to  creation ' '  of  debts. 
§  2643.  False  certificate,  notice  or  report. 
§  2647.  Statutes  relating  to  banks  and  bank  officers — Statutory  liability  o± 

officers  of  national  banks. 
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C.  Debts  or  Obligations  for  Which  Officers  Are  Liable 
§  2660.  Damages  for  tort  and  judgments  therefor. 

D.  Defenses 

§  2664.  Waiver,  release  Cr   discharge. 

§  2665.  Discharge  of  officer  in  bankruptcy. 

E.  Conditions  Precedent 

§  2668.  Necessity    for    judgment    and    execution    against    the    corporation. 
§  2669.  Dissolution  of  company  as  condition  precedent. 

XXXII.   REMEDIES  AND  PROCEDUKB  TO  ENFORCE  LIABILITY  OP  OrFICEES 

§  2670.  Eemedy  as  in  equity  or  at  law — In  general. 

§  2671.  —  To  enforce  common-law  liability  of  officers  for  mismanagement, 
where  action  brought  by  corporation  or  representative  if  in- 
solvent. 

§  2672.  —  To  enforce  liability  created  by  statute. 

§  2675.  Actions    by    particular    persons — The    corporation. 

§  2676.  —  Eeceiver,  assignee  or  trustee  in  bankruptcy. 

§  2680.  Stockholders'  suits — ^Eight  of  stockholder  to  sue  in  action  at  law. 

§  2681.  —  Eight  to  sue  in  equity  as  representative  of  the  corporation,  and 
nature  of  action. 

§  2688.  Form   of   action   at   common   law — In   general. 

§  2689.  —  Action  for  money  had  and  received. 

§  2692.  Assignment  of  cause  of  action. 

§  2697.  Limitations,  laches  and  estoppel — Whether  statute  runs  in  favor  of 
directors    or   other   officers. 

§  2701.  —  Period  of  limitations  governing  action  to  enforce  penalty  as 
applicable. 

§  2702.  —  Time  when  statute  begins  to  run. 

§  2704.  —  Laches  and  estoppel. 

§  2706.  Abatement  and  revival — Where  action  based  on  a  statute. 

§  2707.  Parties — In  general. 

§  2709.  —  Corporation    as    proper    or    necessary    defendant. 

§2710.  — Joinder  of  all  of  directors  or  guilty  parties  as  defendants. 

§  2712.  —  Eeceiver  as  necessary  defendant. 

§  2715.  Multifariousness  and  misjoinder  of  causes  of  action. 

§2716.  Pleading. 

§2719.  Evidence. 

§  2720.  Counterclaim   and   set-off. 

§  2722.  Decree,  damages  recoverable  and  incidental  relief. 

XXXIII.    CRIMINAL    LIABILITY    AND    PENALTIES 

§  2724.  General  rules. 

§  2725.  Necessity  for  assent  to  or  active  participation  of  officer. 

§  2733.  Penalties. 
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I.    GENERAL  CONSIDERATIONS 

§1740.  Distinction  between  "officers"  and  mere  "agents" — 
In  general.  An  officer  of  a  corporation  may  or  may  not  be  an 
"employee"  within  the  "Workmen's  Compensation  Act.  The 
size  of  the  corporation  and  the  nature  of  his  duties  are  the  test.^ 
A  director  may  be  also  an  employee  within  the  Workmen 's  Com- 
pensation Act.*  A  person  cannot  be  denied  compensation  under 
the  Workmen's  Compensation  Act  as  an  "employee"  merely 
because  he  happens  to  be  the  president  or  other  executive  or 
managing  officer  of  the  corporation  employing  him.^ 

§  1743.  Who  are  officers — In  general.  A  master  of  a  vessel  is 
not  a  ' '  managing  officer. ' '  *  Heads  of  departments  are  em- 
ployees notwithstanding  they  own  stock  and  are  advertised  as 
"officers"  in  a  book  of  general  reference  issued  by  the  com- 
pany.* 

§  1745.  —  Directors  as  officers.®  Incorporation  papers  and 
by-laws  often  clearly  show  by  their  terms  that  the  word  "of- 
ficers" as  used  therein  was  not  intended  to  include  directors.'' 

§  1749.  Number  of  directors.*  The  number  of  directors  can 
be  increased  only  by  following  the  statute  in  regard  thereto.' 

§  1753.  Validity  of  agreements  relating  to  corporate  offices 
— In  general.  It  is  "not  illegal  or  against  public  policy  for 
two  or  more  stockholders  owning  the  majority  of  the  shares  of 
stock  to  make  an  agreement  for  the  purpose  of  obtaining  control 

1  In  re  Eaynes,  —  lud.  App.  — ,  graph  &  Telephone  Co.,  231  Mass. 

118  N.  E.  387.  546,  121  N.  E.  497. 

2 Millers'   Mut.   Casualty   Co.   v.  6 Director     as     "ofBleer"     within 

Hoover,  —  Tex.  Civ.  App.  — ,  216  bankruptcy   act,  see   Boyd   v.   Ap- 

S.  W.  475.  plewhite,  —  Miss.  — ,  84  So.  16. 

8  In  re  Eaynes,  —  Ind.  App.  — ,  7  State  ex  rel.  Hemey  v.  Miller, 

118  N.  E.  387.  —  Wis.  — ,  179  N.  W.  815. 

Officers  as  "employees"  within  8 Mode    of   reducing    numb'er    of 

workmen's   compensation   statutes,  directors  in   Ohio,  see  In  re  S.  i-' 

see  further  note  in  L.  E.  A.  1918  F  S.     Manufacturing     &     Sales     Co., 

201,  203.  246  Fed.   1005. 

4  The  Erie  Lighter  108,  250  9  Cabana  v.  Holstein-Friesian 
Fed.  490.  Ass'n,  —  N.  T.  Misc.  — ,  182  N. 

5  Clark    v.    New    England    Tele-  Y.  Supp.  658. 
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of  the  corporation  by  the  election  of  particular  persons  as  di- 
rectors. "  ^"  A  contract  between  stockholders  representing  a 
majority  of  the  stock,  £is  to  corporate  policy  or  action  or  as  to 
the  officers  whom  they  will  elect,  where  based  on  a  considera- 
tion, is  valid  if  not  contravening  any  charter  or  statutory  pro- 
vision and  not  contemplating  any  fraud  or  wrong  against  other 
stockholders  or  other  illegal  object.^^  But  directors  cannot  con- 
tract to  elect  a  designated  person  as  an  officer  of  the  bank  for 
a  specified  time  at  a  specified  salary,  since  in  violation  of  the 
fiduciary  relation. ^^  A  contract  between  three  of  the  four 
stockholders  in  two  newspaper  companies  that  during  their  lives 
one  of  them  as  president  and  another  as  vice  president  or  direc- 
tor were  to  have  the  management  of  the  companies,  and  that 
the  third  stockholder  joining  in  the  agreement  should  always 
vote  to  retain  the  other  two  in  office,  is  against  public  policy  as 
bargaining  away  the  right  to  vote  for  directors.^* 

§  1754.  —  Agreements  abdicating  or  limiting  powers  or  dis- 
cretion of  directors  or  other  officers.  An  agreement  between 
stockholders  to  secure  a  merely  passive  directorate  is  against 
public  policy  and  void.^*  As  said  by  Justice  Collin  of  the  New 
York  Court  of  Appeals,  "the  law  does  not  permit  the  stock- 
holders to  create  a  sterilized  board  of  directors. ' '  i*  For  iu- 
stanee,  a  contract  to  organize  a  corporation  merely  as  a  selling 
agency,  to  be  bound  by  prices  dictated  by  the  seller,  has  been 
lield  void  as  against  public  policy  as  an  attempt  to  deprive  the 
board  of  directors  of  the  corporation  to  be  organized  of  the 
free  exercise  of  their  judgment  as  to  the  corporate  business.^^ 
So  an  agreement  between  holders  of  a  majority  of  the  stock  to 
elect  a  dummy  board  of  directors  and  president  and  that  the 

lOManson  v.   Curtis,   223   N.   Y.  14  Manson  v.   Curtis,   223   N.  Y. 

313,  Ann.  Cas.  1918  E  247,  119  N.  313,  Ann.  Gas.  1918  E  247,  119  N. 

E.  559,  aff'g  171  N.  Y.  App.  Div.  E.  559. 

954,  155  N.  Y.  Supp.  1123.  16  Manson  v.   Curtis,   223   N.  Y. 

11  Manson  v.  Curtis,  223  N.  Y.  313,  Ann.  Cas.  1918  E  247,  119  N. 
313,  Ann.  Cas.  1918  E  247,  119  N.  E.  559. 

E.  559,  afe'g  171  N.  Y.  App.  Div.  16  Eosenthal  v.  Light,  185  N.  Y. 

954,  155  N.  Y.  Supp.  1123.  App.    Div.   430,    173    N.    Y.    Supp. 

12  Van    Slylce    v.     Andrews,    -^      743. 
Minn.  — ,  178  N.  W.  959. 

13  Haldeman    v.    Haldeman,     176 
Ky.  635,  197  S.  "W.  376. 
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management  should  be  vested  in  one  of  the  stockholders  solely 
and  exclusively  for  a  certain  period  is  illegal  and  void  regard- 
less of  the  good  faith  of  the  parties.^'' 

II.    ELECTION    OR   APPOINTMENT 

§  1759.  By  whom  to  be  elected  or  appointed — In  case  of 
vacancy  in  board  of  directors.  Irregularity  in  a  change  of  the 
number  of  directors  or  the  election  to  fill  vacancies  is  imma- 
terial, so  far  as  the  validity  of  a  resolution  by  the  directors  is 
concerned,  where  all  the  stockholders  ratified  such  resolution. i* 

§  1761.  Time  and  mode — In  case  of  elections  by  stockholders. 

A  charter  provision  as  to  the  date  of  electing  officers  is  not 
mandatory  in  the  sense  that  the  corporation  cannot  postpone 
the  election  to  a  later  date.^®  Election  of  corporate  officers  can- 
not be  attacked  for  fraud  unless  it  is  shown  that  a  sufficient 
number  of  votes  was  affected  thereby  to  determine  the  elec- 
tion.^" Breach  of  trust  is  not  ground  for  setting  aside  an 
election  of  directors  where  it  is  not  shown  that  the  alleged 
breach  of  trust  swung  a  sufficient  number  of  votes  to  determine 
the  election.^^ 

§  1763.  Mandamus  to  compel  election.  Mandamus  lies  to 
compel  calling  of  a  meeting  to  elect  directors.^^ 

§  1764.  Effect  of  election  of  less  than  required  number  of 
directors.  Where  a  corporation  has  five  directors,  an  election 
of  four  directors  instead  of  five,  where  otherwise  valid,  entitles 
those  elected  to  hold  office.^* 

§  1765.  Who  may  question.  A  stockholder  who  participates 
in  a  stockholders'  meeting  without  objection  is  estopped  to  ques- 

ITManson  v.   Curtis,   223   N.   Y.  20  In    re    O'Gara    Coal    Co.,    260 

313,  Ann.  Gas.  1918  E  247,  119  N.  Fed.   742. 

E.  559,  aff'g  171  N.  Y.  App.  Div.  21  In    re    O'Gara    Coal    Co.,    260 

954,  155  N.  Y.  Supp.  1123.  Fed.   742. 

18  In  re  S.  &  S.  Manufacturing  22  Walsh  v.  State,  199  Ala.  480, 
Sales  Co.,  246  Fed.  1005.  74  So.  45. 

19  Barker  v.  National  Life  23  State  ex  rel.  Price  v.  Du  Brul, 
Asa'n,   183  Iowa   966,   166   N.   W.  100  Ohio  St.  272, 126  N.  E.  87. 

597. 
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tion  the  legality  of  the  election  of  directors  at  such  meeting  or 
the  act  of  the  directors  in  electing  his  successor  as  secretary 
of  the  corporation.^*  The  legality  of  an  election  of  directors 
cannot  be  attacked  after  a  long  delay .*^ 

§  1767.  Appointment  of  agents.  Statutes  requiring  an 
"agent's"  authority  to  execute  a  contract  in  writing  to  be 
itself  in  writing,  do  not  apply  to  executive  ofScers  of  corpora^ 
tions.^^  The  rule  that  the  declarations  of  an  agent  are,  as 
against  his  principal,  inadmissible  to  prove  the  fact  of  his  agency 
does  not  apply  to  his  testimony  as  a  witness  on  the  trial  in  which 
such  fact  is  in  issue.*'' 

§  1768.  Presumptions  in  favor  of  title  to  office.  There  is  no 

presumption  that  officers  acted  as  such  prior  to  a  resolution 

stating  that  named  individuals  are  corporate  officers  and 
authorized  to  act  for  the  corporation.*^ 

III.    QUALIFICATIONS   AND   ELIGIBILITY 

§  1769.  General  rules.  Eligibility  of  a  bank  cashier  as  de- 
pendent on  ownership  of  stock  is  presumed  in  the  absence  of  a 
showing  to  the  contrary .** 

§  1770.  Power  to  make  by-laws  as  to  eligibility.  The  legis- 
lature may  confer  authority  on  the  corporation  to  prescribe  by 
by-laws  additional  or  other  qualifications  than  those  prescribed 
by  law  in  case  of  directors.^" 

§  1771.  Necessity  that  director  be  a  stockholder — In  gen- 
eral.^^  A  director  need  not  be  a  stockholder  unless  the  charter 
or  a  by-law  so  requires.^* 

24  Smith  V.  Kuauss,  —  Utah  — ,  29  Hess    v.    Kismet   State    Bank, 

176  Pac.  621,  and  see  §  1641,  supra.  106  Kan.  701,  189  Pac.  919. 

as  In    re    O'Gara    Coal    Co.,    260  30  Johnson  v.  York  Coal  &  Coke 

Ped.  742.  Co.,  182  Ky.  303,  206  S.  W.  611. 

86  Arnold  v.  La  Belle  Oil  Co.,  —  31  Right   of   directors   in   Boston 

Cal.  App.  — ,  190  Pae.  815.  Chamber    of    Commerce    to    vote, 

27Eaftis      V.      McCloud      Eiver  where   not   holding   certificates   of 

Lumber  Co.,  35  Cal.  App.  397,  170  membership,  see  Tapper  v.  Boston 

Pac.  176.  Chamber   of    Commerce,   —   Mass. 

28  Johnson  Bros.   Lighterage   Co.  — ,  126  N.  E.  464. 

V.    American   Union   Line,   110   N.  32  Parsons   v.  Riuard   Grain  Co., 

Y.  Misc.  326,  180  N.  Y.  Supp.  460.  —  Iowa  — ,  173  N.  W.  276;  John- 
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§  1772.  —  Nominal  stockholder  or  holder  of  legal  title  with- 
out beneficial  ownership.  Even  if  one  holding  stock  under  a 
naked  trust  is  qualified  for  a  director,  he  is  not  so  qualified 
"if  the  stock  was  put  in  his  name  colorably  only,  and  with  a 
view  to  qualify  him  as  director  in  furtherance  of  some  dis- 
honest or  fraudulent  scheme  touching  the  management  or  con- 
trol of  the  company."  33 

§  1776.  —  Subsequent  acquisition  of  stock.  It  is  sufficient 
that  a  director  qualifies  himself  by  becoming  a  holder  of  the 
requisite  number  of  shares  before  he  enters  upon  the  office  al- 
though he  holds  none  at  the  time  of  his  election.^* 

§1777.  — Effect  of  disposing  of  stock  after  election.^s    A 

director  is  not  disqualified  by  assigning  his  qualification  stock 
in  blank  where  the  transfer  was  not  made  on  the  books  and 
where  there  was  no  intention  to  transfer  the  stock  and  disqualify 
him  as  a  director.^^ 

§1778.  Residence  or  citizenship.  Residence  is  often  made, 
by  by-laws  or  the  incorporation  papers,  a  necessary  qualifica- 
tion for  an  officer.''' 

§  1783.  Effect  of  want  of  eligibility.  The  objection  that  none 
of  the  directors  were  residents  of  the  state  where  the  corpora- 
tion was  created — the  statute  requiring  at  least  one  to  be  such' 
a  resident — can  be  urged  only  by  the  state  and  not  in  any  pro- 
ceeding between  a  corporation  and  its  stockholders.^^  A  secre- 
tary who  wrongfully  refused  to  transfer  stock  to  persons  elected 
directors  cannot  claim  they  are  ineligible  because  not  stoek- 
holders.39 

son  V.  York  Coal  &  Coke  Co.,  182  graph  Co.,  —  Del.  — ,  102  Atl.  988. 

Ky.  303,  206  S.  W.  611.  37  State  ex  rel.  Hemey  v.  MU- 
SS Johnson  V.  York  Coal  &  Coke  ler,  —  Wis.  — ,  179  N.  W.  815. 

Co.,  182  Ky.  303,  206  S.  W.  611.  38  Lippman     v.     Kehoe     Steno- 

SiLippman     v.     Kehae     Steno-  graph    Co.,   —    Del.   — ,    102    Atl. 

Co.,  —  Del.  — ,  102  Atl.  988.  988. 


35  See    also    §  1806,   infra.  39  Guaranty    Loan    Co.    v.    Fon- 

36  Lippman     v.     Kehoe     Steno-      tanel,  —  Cal.  — ,  190  Pae.  177. 
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IV.  ACCEPTANCE  OF  OFFICE,  BOND  AND  OATH  OF  OFFICE 

§  1787.  Bonds — General  considerations.*"  A  fidelity  bond  is 
a  "contract  or  policy  of  insurance"  as  that  term  is  used  in  the 
statutes.*^ 

§1794.  —What  constitutes  breach  of  bond.*^  if  annual 
renewals  of  a  bond  insuring  the  fidelity  of  a  bank  cashier  are 
made  in  consideration  of  a  false  statement  that  the  cashier  was 
not  then  in  default,  the  surety  company  is  not  liable  on  such 
renewals.** 

§  1797.  —  Notice  to  sureties  of  misconduct  after  execution 
of  bond.  Notice  to  the  surety  company,  as  required  by  the 
bond  of  a  bank  cashier,  is  not  necessary  in  case  of  mere  sus- 
picion of  misconduct  of  the  cashier  nor  where  the  only  ofScers 
having  knowledge  of  embezzlement  by  the  cashier  participated 
in  or  connived  at  his  offense.** 

§1798.  — Duration  of  liability  on  bond.  A  bond  of  in- 
demnity covering  the  acts  of  a  cashier  "at  all  times  hereafter" 
is  a  continuing  obligation  covering  the  entire  term  of  employ- 
ment, where  the  term  was  an  indefinite  one.*^    If  the  term  of 

40  See  generally  Maryland  Cas-  straeted,"  within  meaning  of 
ualty  Co.  V.  First  Nat.  Bank,  246  cashier's  bond,  see  National  Sure- 
Fed.  892;  Illinois  Surety  Co.  v.  ty  Co.  v.  Atascosa  Ice,  Water  & 
Donaldson,  202  Ala.  183,  79  So.  Light  Co.,  —  Tex.  Civ.  App.  — ,  222 
667;  State  Camp  v.  Kelley,  —  Pa.  8.    "W.    597. 

— ,  110  Atl.  339.  Bond     of     cashier,     liability    of 

Construction     of    fidelity    bond,  surety     company     on,     see     Eland 

see  Illinois  Surety  Co.  v.  Donald-  State      Bank      v.      Massachusetts 

son,  202  Ala.  183,  79  So.  667.  Bonding     &     Insurance     Co.,     165 

Sufficiency   of   complaint   in   ac-  Wis.  493,  162  N.  W.  662. 

tiou  on  fidelity  bond  of  embezzl-  Surety  bonds,  liability  for  loan 

ing    cashier    of    bank,    see    Union  made    to   president,   see   American 

Nat.  Bank  v.  United  States  Fidel-  Surety  Go.  v.  iState  ex  rel.  Booth, 

ity  &  Guaranty  Co.,  143  La.   329,  —  Ind.  App.  — ,  127  N.  E.  844. 

78  So.  582.  43  Green    v.    Interstate   Casualty 

41  First   Nat.    Bank   v.   National  Co.,  256  Fed.  81. 

Surety  Co.,  228  N.  Y.  469,  127  N.  44  United      States      Fidelity      & 

E.  479,  rev'g  182  N.  T.  App.  Div.  Guaranty  Co.  v.  "Walker,  248  Fed. 

262,  169  N.  Y.  Supp.  774.  42. 

43  What    constitutes    "willfully  4B  Webster      v.      Jossraan,      199 

misapplied       or       willfully       ab-  Mich.  98,  165  N.  W.  802. 
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office  is  indefinite  or  during  the  pleasure  of  the  appointing 
power,  and  the  obligation  of  the  surety  is  couched  in  general 
language,  the  surety  contracts  for  such  indefinite  term  or 
during  the  pleasure  of  the  appointing  power.*^ 

V.   TEEM  OF  OFFICE 

§  1799.  General  rules.  The  fact  that  by-laws  provide  that 
the  treasurer  should  be  elected  each  year,  and  forbid  his  re- 
moval with  or  without  cause  by  the  directors,  does  not  affect 
the  power  of  the  corporation  to  contract  with  an  incorporator 
for  his  employment  as  treasurer  for  a  definite  term.*'' 

§  1800.  During  pleasure  of  board  of  directors.*^  Where  a 
statute  fixes  a  cashier's  term  of  office  as  at  the  pleasure  of  the 
directors,  it  cannot  be  changed  to  an  annual  one  by  a  by-law.*' 
The  Washington  statute  giving  corporations  power  to  remove 
their  officers,  agents  and  servants  "at  will"  makes  any  contract 
of  employment  by  a  corporation  void  and  unenforceable  so  far 
as  it  is  a  contract  for  a  fixed  time.^"  Since  cashiers  of  national 
banks  hold  their  office  subject  to  dismissal  at  the  pleasure  of  the 
board  of  directors,  a  cashier  employed  for  a  year  cannot  sue  be- 
cause of  his  discharge  without  cause  before  the  end  of  the  year.^' 

§1806.  Effect  of -disposing  of  stock  after  election,  so  as  to 
disqualify  officer.^^  A  by-law  that  "when  one  ceases  to  be  a 
stockholder  his  office  as  a  director  shall  become  vacant"  makes 
the  office  ipso  facto  vacant  upon  a  sale  of  the  stock;  and  a  di- 
rector ceases  to  be  a  director  on  the  sale  of  his  stock  although 
he  continues  to  be  the  registered  holder  thereof  .^^    If  a  director, 

46  Webster      v.      Jossman,      199  Ass'n,   183   Iowa   966,   166   N.   W. 

Mich.  98,  165  N.  W.  802.  597. 

47Eeiss  V.  Usona  Shirt  Co.,  174  49  Webster      v.      Jossman,      199 

N.  Y.  App.   Div.    181,   159   N.   T.  Mich.  98,  165  N.  W.  802. 

Supp.  1031.  50  Williams    v.    Great    Northern 

48  Acts  of  directors  held  to  con-  R.    Co.,    108   Wash.    344,   184   Pae. 

stitute   a   re-election    of   secretary  340. 

for  two  years;  and  that  the  phrase  61  First  Nat.  Bank  v.  Miller,  23 

"subject  to  the  will  of  the  board  Ga.  App.  441,  98  S.  E.  402. 

of  directors"  referred  to  his  com-  52  See  also  §1777,  sup^a. 

pensation  and  not  his  term  of  of-  53  Johnson  v.  York  Coal  &  Coke 

flee,  see   Barker  v.   National  Life  Co.,  182  Ky.  303,  206  S.  W.  611. 
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after  election,  reassigns  his  one  share  of  stock  assigned  to  him 
to  qualify  him,  it  seems  that  he  ceases  to  be  a  director  .5* 

§  1808.  Holding  over.  A  holdover  officer  need  not  be  for- 
mally re-elected,  but  it  is  sufficient  that  the  directors  fix  his 
salary  for  the  succeeding  year.^^  Where  the  term  of  office  is  for 
two  years  and  until  a  successor  is  elected,  failure  to  hold  a 
meeting  to  elect  a  successor  at  the  regular  time  does  not  entitle 
a  holdover  officer  to  another  two-year  term.*^ 

VI.    RESIGNATION 

§  1813.  Effect  of  resignation.  Resignation  of  the  treasurer 
not  only  terminates  his  authority  but  also  any  authority  dele- 
gated by  him  to  others.^''  While,  in  the '  absence  of  statutory 
regulations  there  are  cases  which  hold  that  the  resignation  of 
a  corporate  officer  takes  effect  on  his  delivery  to  the  proper  officer 
of  his  written  resignation  and  before  acceptance  thereof  by  the 
board  of  directors,  these  are  generally  cases  where  some  remedy 
is  sought  against  the  director  personally,  and  their  basis  is  that 
where  a  director  or  officer  thus  resigns,  the  inaction  or  refusal 
of  a  board  of  directors  should  not  impose  upon  him  a  future  lia- 
bility or  responsibility  which  he  does  not  desire  to  undertake. 
There  are  also  cases  where  an  officer  or  director  of  a  foreign 
corporation,  who  intends  to  visit  another  jurisdiction,  may  re- 
sign in  order  to  avoid  service  of  a  summons  in  a  foreign  jurisdic- 
tion. But  where  resignations  of  officers  or  directors  are  at-, 
tempted  in  order  to  effectuate  a  fraud,  as  where  a  director  resigns 
as  part  of  a  fraudulent  scheme  to  prevent  service  on  him  of  an 
order  for  examination  in  supplementary  proceedings  and  there- 
by to  prevent  collection  of  a  judgment,  the  resignation  is  not 
effective  as  against  the  judgment  creditor  regardless  of  its  effect 
as  between  the  director  and  the  corporation.^* 

54  Snyder  v.  Bender,  173  N.  Y.  57  Emerson  v.  Fisher,  246  Fed. 
Supp.   401.                                                    642. 

55  Hess  V.  Kismet  State  Bank,  68  Inventions  Corporation  v. 
106  Kan.  701,  189  Pac.  919.                    Hobbs,  244  Fed.  430,  442,  443. 

66  Barker  v.  National  Life 
Ass'n,  183  lorwa  966,  166  N.  W. 
597. 
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Vn.    REMOVAL    OF   OFFICERS 

§1814.  Inherent  power — In  general.  A  director  cannot  be 
suspended  or  removed  from  office  until  the  end  of  his  term,  at 
least  without  cause.*®  Directors  cannot  remove  an  officer,  except 
for  cause,  where  elected  for  a  specified  term.^" 

§1817.  Express  power — In  general.  A  by-law  giving  di- 
rectors arbitrary  power  to  remove  the  general  manager  or  any 
officer  or  employee  is  within  the  power  of  a  farmer's  co-operative 
corporation.^^ 

§  1819.  Who  may  remove.  An  officer  elected  by  the  board 
of  directors  and  subject  to  removal  by  it  is  not  subject  to  dis- 
charge by  the  general  manager.^^ 

§  1820.  Resort  to  courts  to  obtain  removal — In  general.    It 

seems  that,  in  an  action  by  stockholders,  a  court  may  remove 
the  president  of  a  corporation  from  his  office  as  director  on  an 
allegation  that  he  draws  an  exorbitant  salary  of  ten  thousand 
dollars  a  year  which  is  a  wasteful  expenditure.^^ 

§  1821.  —  Who  may  sue.  An  executor  to  whom  two  shares 
of  stock  are  left  for  purposes  of  deciding  disputes  between  the 
two  other  stockholders  has  no  such  individual  interest  as  to  en- 
title him  to  proceed  to  set  aside  an  election  of  directors.^* 

§  1822.  Resort  to  courts  to  interfere  with  action  of  corporate 
officers  in  regard  thereto.  Equity  cannot  reinstate  a  corporate 
officer  who  claims  he  has  been  wrongfully  discharged.®*  A 
minority  director  has  no  legal  grievance  on  account  of  his  re- 
moval from  office.®^ 

59  Walsh  V.  State  ex  rel.  Cook,  olda,  275  Mo.  113,  204  S.  W.  1093. 
199  Ala.  486,  74  So.  45.  64  In  re  P.  F.  Keogh,  Inc.,  192  N. 

60  Barker  v.  National  Life  Y.  App.  Div.  624,  183  N.  Y.  Supp. 
Ass'n,   183   Iowa   966,   166   N.    W.  408. 

597.  65Cuppy    V.    Ward,    187    N.    Y. 

SlEundell    v.    Farmers'     Co-Op.  App.    Div.    625,    176    N.    Y.    Supp. 

Elevator  Co.  of  Corunna,  210  Mich.  233. 

642,  178  N.  W.  21.  66  Kavanaugli       v.      Kavanaugh 

62  Birmingham  Eealty  Co.  v.  Knitting  Co.,  184  N.  Y.  App.  Div. 
Hale,  16  Ala.  App.  460,  78  So.  723.  650,  172  N.  Y.  Supp.  576. 

63  State  ex  rel.  Smalley  v.  Eeyn- 
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VIII.    REMEDIES  TO  DETERMINE  TITLE  TO  OFFICE 

§  1826.  Quo  warranto.*' 

§  1828.  Jurisdiction  in  equity — General  rule.*' 

§  1829.  —  Exceptions  to  rule.*^ 

§  1830.  Statutory  remedies.'"' 

§  1832.  Collateral  attack.  The  right  of  corporate  officers  to 
hold  office  cannot  be  attacked  collaterally.''^  The  legality  of  an 
election  of  corporate  officers  not  attacked  in  the  home  state  can- 
not be  attacked  a  considerable  time  thereafter  in  a  foreign  state 
in  connection  with  a  settlement  in  bankruptcy  proceedings.''* 

IX.    DE  FACTO  OFFICERS 

§  1833.  General  considerations.  There  need  not  be  a  de  jure 
officer  in  order  for  there  to  be  a  de  facto  one.''^  There  may  be 
a  de  facto  private  office,  such  as  subordinate  offices  of  private 
corporations,  although  there  cannot  be  a  de  facto  public  office.''* 

§  1835.  To  what  officers  applicable — Necessity  for  color  of 
title.  A  person  elected  by  the  directors  and  held  out  to  the 
public  for  several  years  as  assistant  cashier  of  a  bank  is  a  de 
facto  if  not  a  de  jure  officer  of  the  bank.''* 

§  1840.  De  jure  office  as  essential  to  de  facto  officer.  How- 
ever, in  a  criminal  prosecution  for  embezzlement  the  existence 
of  a  de  jure  office  need  not  be  proven  by  a  by-law  duly  adopted 
by  the  stockholders.''* 

67  See   §1699,  supra.  77  So.  353,  rev'g  Kramer  v.  State, 

68  See   §  1700,  supra.  16  Ala.  App.  40,  75  So.  185. 

69  See  §  1700,  supra.  74  Ex  parte   State,   201   Ala.   59, 

70  See   §1704,  supra.  77  So.  353,  rev'g  Kramer  v.  State, 

71  Cabana     v.     Holstein-Friesian  16  Ala.  App.  40,  75  So.  185. 
Ass'u  of  America,  —  N.  Y.  Misc.  75  Ex   parte   State,   201   Ala.   59, 

-,  182  N.  Y.  Supp.  658.  77  So.  353,  rev'g  Kramer  v.  State, 

72  In    re    O'Gara    Coal  Co.,    L'60       16  Ala.  App.  40,   7.';  So.   185. 
H'ed.   742.  76  Ex    parte   State,   201    Ala.    59, 

73  Ex   parte    State,    '.'Ol  AIm.    59,       77    So.    .S5.S,   rev'g   on    this    ground 
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§  1841.  Powers  and  rights  of  de  facto  officers — In  general. 

A  conveyance  by  de  facto  officers  is  valid.''' 

§1846.  Acts  as  binding  in  favor  of  third  persons— General 
rules.  A  corporation  is  bound  by  the  acts  of  de  facto  officers 
in  dealings  with  third  persons  who  have  no  knowledge  of  any 
want  of  power  on  the  part  of  the  officers.''* 

§  1851.  Collateral  attack  by  third  persons.  The  acts  of  de 
facto  officers  cannot  be  collaterally  attacked.''' 

§  1852.  Liabilities  of  de  facto  officers.  An  assistant  cashier 
who  has  acted  as  such  for  years  is  estopped  to  deny  there  was 
such  de  jure  office  and  that  he  was  such  de  jure  or  de  facto 
officer,  in  a  prosecution  for  embezzlement.*" 

X.    MEETINGS  OF  DIBECTOES 

§  1853.  General  considerations.  Motive  of  directors  in  adopt- 
ing resolutions  are  of  no  effect  in  the  courts,  since  "if  the  le- 
gality of  the  act  of  a  director  of  a  corporation  depended  upon 
the  motive  which  actuated  him,  every  act  of  the  directory  might 
be  questioned."  *^ 

§  1854.  Necessity  for  action  as  a  board — In  general.  Direc- 
tors cannot  contract  except  when  acting  as  a  body.**  Trustees 
of  a  religious  corporation  cannot  bind  it  separately  but  only 
as  a  board.**    Directors,  by  agreement  among  themselves  other 

Kramer  v.  State,  16  Ala.  App.  40,  Town    Builders,    33    Cal.    App.    1, 

75  So.  185,  which  is  set  forth  in  164  Pac.  14. 

the  note  on  pp.  8034,  3035,  Fletcher  80  Ex   parte    State,   201   Ala.   59, 

Cyc.   Corp.  77  So.  353,  rev'g  Kramer  v.  State, 

77  See       Neptune       Mildew       &  16  Ala.  App.  40,  75  So.  185. 

Waterprdofing    Co.    v.    Central    E.  81  Haldeman    v.    Haldeman,    176 

Co.,  —  N.  J.  Eq.  — ,  102  Atl.  442.  Ky.  635,  197  S.  W.  376. 

78Ehea    v.    Newton,    262    Fed.  82  Caddy  Oil  Co.  v.  Sommer,  186 

345;  Arney  v.  Brittain  &  Co.,  185  Ky.  843,  218  S.  W.  288. 

Iowa  ill4,  171  N.  W.  697;  Traders  SSParucki  v.  Polish   Nat.   Cath- 

Trust    Co.    V.    Goodman,    37    Dom.  olic    Church    of    Holy    Mother    of 

L.  Eep.   (Can.)   31.  Eosary,  — -  N.  Y.  Misc.  — ,  177  N. 

79  Guaranty    Loan    Co.    v.    Fon-  Y.    Supp.    206. 
tanel,  —    Cal.    — ,    190   Pac.    177; 
Ellsworth     V.     National     Home     & 
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than  at  a  directors'  meeting,  cannot  agree  with  the  president  to 
pay  him  a  specified  sum  out  of  the  corporate  funds  when  nothing 
was  due  him.** 

§  1855.  —  Effect  of  consent  of  all  of  directors.  Consent  of 
directors  separately  obtained  and  not  given  in  a  board  meeting 
is  not  equivalent  to  formal  action  of  the  board.*^  Consent  of  a 
majority  of  the  directors,  although  not  at  a  formal  meeting,  is 
sufficient  where  acquiesced  in  by  all  the  stockholders  and  other 
directors  for  a  long  period  of  time.*^ 

§  1856.  —  Exception  where  custom  or  usage  to  the  contrary. 

Formal  meetings  of  directors  are  not  necessary  where  their  usual 
course  of  business  is  to  act  informally.*'' 

§  1862.  Time  of  meetings — In  general.  A  meeting  of  direc- 
tors called  for  ten  a.m.  is  valid  although  the  directors  do  not 
assemble  until  one  p.m.,  in  the  absence  of  special  circum- 
stances.** 

§1863.  — Adjournments.  Notice  of  an  adjourned  directors' 
meeting  need  not  be  given.*' 

§  1865.  Place  of  meeting — Outside  the  state.  Where  the  cer=. 
tificate  of  incorporation  provides  that  directors'  meetings  may 
be  held  outside  the  state,  such  meetings  outside  the  state  are 
proper  in  Delaware  although  no  by-law  provides  therefor  and 
another  statute  authorizes  meetings  outside  the  state  if  the 
by-laws  so  provide.®"  The  informality  of  a  meeting  held  outside 
the  state  may  be  waived  by  the  stockholders  and  the  act  ratified 
by  their  subsequent  consent  and  acquiescence.®^ 

84  Mos3  V.  Copelof,  231  Mass.  88  Whitcomb  v.  Giannini,  —  Cal. 
513,  121  N.  E.  508.  App.  — ,  184  Pac.  887. 

85  Coleman  v.  Northwestern  89  Whitcomb  v.  Giannini,  —  Cal. 
Mut.   Life   Ins.   Co.,   273   Mo.   620,  App.  — ,  184  Pae.  887. 

201  S.  W.  544.  SOLippman     v.      Kehoe     Steno- 

86Gorrill  v.  Greeulees,  104  Kan.  graph    Co.,    —    Del.    — ,    102    Atl. 

693,  180  Pae.  798.  988. 

87 Baker  v.   Smith,  41   R.   I.   17,  91  In     re     Wilson's     Estate,     83 

103  Atl.  721.  Ore.  604,  67  Pac.  580. 
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§1868.  Necessity  for  notice  of  meetings — Special  meetings. 

The  statutory  requirement  of  special  notice  to  each  director  of 
special  meetings  is  not  affected  by  the  fact  that  the  directors 
actually  have  knowledge  of  the  time  and  place  9f  such  a  meet- 
ing.^^  It  "is  a  serious  question  whether,  if  a  majority  be 
present,  its  action  is  ever  invalidated  because  there  was  a  failure 
to  give  notice  of  the  meeting  to  one  who,  if  notified  and  present, 
would  be  sure  to  be  opposed  to  any  action  of  the  majority  be- 
cause such  action  might  be  injurious  to  him  personally. "  ^^ 

§  1875.  —  To  whom  notice  must  be  given.  Of  course  notice 
of  a  directors'  meeting  need  not  be  given  to  persons  who  have 
ceased  to  be  directors  because  of  the  sale  of  their  stock.®* 

§  1882.  Quorum — What  is  in  absence  of  regulatory  provision. 

A  directors'  meeting  is  invalid  where  there  is  not  a  quorum 
present.®^  A  resolution  reducing  the  number  of  directors  neces- 
sary to  constitute  a  quorum,  merely  to  enable  another  resolution 
to  be  passed  conferring  an  interest  in  the  property  of  the  com- 
pany on  a  director  whose  vote  could  not  be  counted  to  constitute 
a  quorum,  is  invalid  as  an  attempt  to  do  indirectly  what  could 
not  be  done  directly.®^ 

§1889.  Counting  interested  or  disqualified,  directors.  A  di- 
rector disqualified  because  of  interest  cannot  vote,®''  and  cannot 
be  counted  to  ascertain  whether  a  quorum  is  present.®^  If  the 
vote  of  an  interested  director  is  necessary  for  a  majority,  the 
vote  is  invalid.®®  But  the  vote  of  an  interested  director  does  not 
invalidate  a  resolution  where  adopted  by  a  disinterested  ma- 
jority.' Where  the  charter  forbids  directors  to  vote  in  respect 
to  any  contract  with  themselves,  the  issue  of  two  debentures  to 

92Beatty    v.     Eiauda,     34     Cal.  Loan    Co.,  —  OMa.   — ,    175   Pac. 

App.  180,  167  Pac.  185.  529. 

93  Ney  V.  Eastern  Iowa  Tel.  Co.,  98  Pields  v.  Victor  Building  & 
185  Iowa  610,  171  N.  W.  26.  Loan   Co.,   —  Okla.    — ,    175   Pac. 

94  Johnson  v.  York  Coal  &  Coke  529. 

Co.,  182  Ky.  303,  206  S.  W.  611.  99  Nordgren     v.     Oldham     Eural 

95  Engles  v.  Shaffer,  —  Ark.  — ,  Tel.  Co.,  40  S.  D.  460,  168  N.  W. 
219  S.  W.  343.  26. 

96  In  re  North  Eastern  Ins.  Co.,  1  In  re  Franklin  Brewing  Co., 
Ltd.,   [1919]    1  Ch.  Div.  198.  263  Fed.  512. 

97  Fields    V.    Victor    Building    & 
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two  directors,  where  forming  part  of  one  transaction  in  which 
both  were  equally  interested,  is  invalid  where  the  two  directors 
had  to  be  counted  to  constitute  a  quorum.*  But  a  wife  is  not 
disqualified  from  voting  at  a  directors'  meeting  in  fixing  the 
sum  to  which  her  husband  was  entitled  as  manager  under  his 
written  contract,  the  construction  of  which  was  in  dispute.* 

§  1891.  Presumptions  in  favor  of  meeting.  Notice  of  a  di- 
rectors' meeting,  where  necessary,  will  be  presumed  to  have 
been  given,  in  the  absence  of  a  showing  to  the  contrary.*  One 
who  attacks  the  validity  of  a  directors '  meeting  on  the  ground  of 
want  of  notice  has  the  burden  of  proving  it.^ 

§  1892.  Effect  of  irregularity  or  illegality — In  general.    The 

failure  to  make  proper  minutes  of  a  directors'  meeting  does  not 
invalidate  authority  conferred  at  such  a  meeting.® 

§  1893.  —  Ratification  by  directors  or  stockholders.  Stock- 
holders who  knowingly  have  for  over  two  years  recognized  the 
validity  of  directors'  meetings  without  notice  to  an  absent  di- 
rector who  in  fact  never  acted  as  director,  cannot  assert  that 
such  meetings  were  illegal  for  failure  to  give  such  notice.'' 
The  purchasers  of  stock  from  certain  directors  cannot  assert 
the  illegality  of  the  directors'  meeting  authorizing  the  issuance 
of  such  stock,  where  the  selling  directors  voted  for  the  resolu- 
tion authorizing  such  issuance,  since  the  purchasers  stand  in 
the  shoes  of  the  selling  directors.*  Failure  to  give  notice  of  a 
directors'  meeting  at  which  a  sale  by  an  agent  of  all  the  cor- 
porate effects  was  agreed  on  cannot  be  raised  by  a  director  not 
notified  or  present,  some  three  years  thereafter,  where  no  di^ 
rector  had  objected  in  the  meantime  during  which  the  stock- 
holders had  without  objection  received  about  two-thirds  of  the 
purchase  price.' 

2  In  re   North  Eastern  Ins.  Co.,  7  Berman   v.    Minneapolis  Photo 

Ltd.,   [1919]    1   Ch.  Div.  198.  Engraving  Co.,  144  Minn.  146,  174 

SCuneo     V.     Giannini,     —     Cal.  N.  W.  735. 

App.  — ,  180  Pac.  633.  8  Berman    v.   Minneapolis  Photo 

4  Whitcomb  v.  Giannini,  —  Cal.  Engraving  Co.,  144  Minn.  146,  174 
App.  — ,  184  Pac.  887.  N.  W.  735. 

5  La  Habra  Oil  Co.  v.  Eranois,  9  Gorrill  v.  Greenlees,  104  Kan. 
35   Cal.  App.  168,  169  Pac.  401.  693,  180  Pac.  798. 

BEngles  V.   Shaffer,  —  Ark.  — , 
219  S.  W.  343. 
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§  1895.  Vote  or  resolution  as  constituting  a  contract.  A  reso- 
lution of  a  board  of  directors  may  constitute  a  contract.^" 

XI.    POWERS    OF    OFFICERS    AND    AGENTS    IN    GENERAL 

§  1896.  General  rules.  The  fact  that  a  corporate  officer  pays 
all  the.  corporate  debts  does  not  give  him  any  added  authority 
to  act  for  the  corporation. ^^  A  corporate  officer  cannot  make 
the  corporation  liable  for  the  debt  of  another  by  merely  stating 
an  account  with  the  creditor.^^  Title  to  negotiable  instruments 
is  not  changed  by  unauthorized  indorsements  by  officers  having 
no  authority  to  indorse.^' 

§  1897.  Rules  of  agency  as  applicable.  The  status  of  a  person 
as  an  agent  is  not  affected  by  the  fact  that  he  is  acting  for  a 
corporation  rather  than  an  individual.^*  The  power  of  corporate 
officers  and  agents  to  bind  the  corporation  is  governed  by  the 
general  law  of  agency,   the  underlying   principles  being   the 


§  1899.  Classification  and  enumeration  of  powers — Powers 
expressly  conferred.  Authority  conferred  on  an  officer  to  sell  a 
right  of  way  does  not  authorize  a  sale  of  the  fee.^^  A  vote  of 
members  of  a  church  may  authorize  an  officer  to  make  a  contract 
although  it  could  not  be  consummated  without  the  written  con- 
sent of  a  majority  of  the  members.^' 

§1900.  — Powers  incidental  to  express  powers  conferred." 

Power  of  a  corporate  officer  to  contract  includes  power  to  fix  the 

lOSchlens  v.  Poe,  128  Md.   352,  16  Louisiana  Sulphur  Min.  Co.  v 

97  Atl.  649.  Brimstone   Eailroad   &    Canal   Co., 

11  Burgess   Battery   Co.   v.   Solar      143  La.  743,  79  So.  324. 

Light  Co.,  266  Fed.  368.  17  Stablein    v.    Hutterische    Ge- 

12  Patterson,  Gottfried  &  Hun-  meinde,  —  S.  D.  — ,  177  N.  W. 
ter  V.  Levy,  —  N.  Y.  Mise.  — ,  177      810. 

N.  Y.  Supp.  895.  18  Authority   of   oflcers   to   sign 

13  Emerson  v.  Fisher,  246  Fed.  petitions  for  public  improvements, 
642.  see    Walton    v.    Commissioners    of 

14  Bright  V.  Virginia  &  Gold  Light  Improvement  Dist.  No.  1, 
Hill  Water  Co.,  254  Fed.  175.  City   of  Benton,  —   Ark.  — ,   222 

iSEae  V.  Heilig  Theat-re  Co.,  94      S.  W.  1056. 
Ore.  408,  185  Pae.  909.  Account    stated,   powers   of   cor- 
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price. ^^     On  the  other  hand,  authority,  to  sell  for  cash  carries 
no  authority  to  sell  for  less  than  cash.*^" 

§  1901.  —  Inherent  powers  or  powers  arising-  merely  by 
virtue  of  the  oflSce.  Only  the  directors  can  transfer  all  the  cor^ 
porate  property  as  security  for  a  debt.^^ 

§1904.  How  authority  conferred.  The  oiScer's  or  agent's 
authority  need  not  be  evidenced  by  an  express  writing,^^  nor  by 
entries  in  the  corporate  books,**  nor  by  a  resolution  or  other 
express  declaration  by  the  directors,  but  it  may  be  proven  by 
circumstantial  evidence.^*  Parol  evidence  is  admissible  to  show 
authority  of  corporate  officers  where  no  records  of  the  directors' 
meetings  have  been  made  or  they  have  been  lost.^*  Recitals  in 
a  deed  of  trust  executed  by  a  corporation,  relating  to  the  adop- 
tion of  resolutions  of  stockholders  and  directors,  may  be  relied 
on  by  persons  dealing  with  the  corporation  without  notice,  since 
such  corporate  records  are  private  records  and  need  not  be 
further  inquired  into.^^ 


porate  officers  to  make  and  ren- 
der, see  part  of  note  in  2  A.  L.  E. 
71,  on  pages  77-79. 

19  The  Allen  Wilde,  264  Fed. 
291. 

30  Empire  Coal  Min.  Co.  v.  Em- 
pire Coal  Co.,  183  Ky.  699,  210  S. 
W.  474. 

31  Snyder  v.  Bender,  173  N.  Y. 
Supp.  401. 

23  Alabama  City,  G.  &  A.  E.  Co. 
V.  Kyle,  202  Ala.  552,  81  So.  54, 
and  see  §  1767,  supra. 

In  the  absence  of  any  charter 
prohibition,  a  vote  of  a  corpora- 
tion to  confer  authority  on  an 
agent  to  convey  personal  property 
and  execute  the  conveyance  need 
not  be  in  writing.  Alabama  City, 
G.  &  A.  E.  Co.  v.  Kyle,  202  Ala. 
552,  81  So.  54. 

As  to  applicability  to  corporate 
officers  and  employees  of  statute 
requiring  agent's  authority  to  be 
in  writing,  see   also   note  in   1   A. 


L.  E.  1132,  annotating  McCartney 
V.  Clover  Valley  Laud  &  Stock 
Co.,  232  Fed.  697,  1  A.  L.  E.  1127. 

23  Cyclops  Iron  Works  v.  Chico 
Ice  &  Cold  Storage  Co.,  34  Cal. 
App.  10,  166  Pae.  821. 

24  E.  Aigeltinger,  Inc.  v.  Burke, 
176  Cal.   621,  169  Pac.  373. 

Authority  of  an  agent  may  be 
proved  by  evidence  that  he  does 
business  for  the  corporation  with 
the  knowledge  and  acquiescence 
of  its  directors  or  general  man- 
ager or  by  their  direction.  Proof 
by  the  minutes  of  the  board  or 
by  a  written  contract  is  not  neces- 
sary. City  of  Venice  v.  Short 
Line  Beach  Land  Co.;  —  Cal.  — , 
181  Pac.  658. 

25  Eowler  Gas  Co.  v.  Weber,  — 
Cal.  — ,  181  Pac.  663;  Abo  Land 
Co.  V.  Dunlavy,  —  N.  M.  — ,  181 
Pac.  582. 

26  Hartley  v.  Ault  Woodenware 
Co.,  82  W.  Va.   780,  97  S.  E.  137. 


.S30 


Ch.  42]  DiKECTOBS,  Otheb  Officebs  and  Agents   [§  1918 

§  1905.  Statements  of  officer  or  agent  as  to  his  powers.  Cor- 
porate agency  cannot  be  proved  as  against  third  persons  by  the 
declarations  of  the  agent.^''  Neither  the  declarations  of  an  al- 
leged general  manager  "nor  of  any  other  person  in  the  office, 
with  regard  to  his  authority  to  represent  the  defendant,  are. 
binding  on  it  or  have  any  probative  force  on  the  issue  with  re- 
spect to  his  agency."^* 

§1910.  Ultra  vires  acts — General  rules.  An  officer  of  a 
bank  cannot  bind  the  bank  by  an  ultra  vires  accommodation  in- 
dorsement or  guaranty.^' 

§  1916.  Apparent  power  and  estoppel  to  deny  power — Gen- 
eral rules.  A  corporation  is  bound  by  the  acts  of  its  officers  and 
agents  within  the  scope  of  their  apparent  authority.*"  Actual 
authority  conferred  on  corporate  agents  is  immaterial  where  the 
question  is  as  to  their  apparent  or  ostensible  authority.*^  Ap- 
parent authority  cannot  be  defeated  by  failure  to  enter  on  the 
directors '  minutes  any  order  giving  authority  to  act.*^ 

§1918.  — What  constitutes  apparent  authority.  The  term 
"apparent  authority"  is  technical  and  should  be  defined  by 

27  Oklahoma   Automobile    Co.   v.  Lumber    Co.,    183    Ky.    11,    208    S. 

Benner,  —  Okla.  — ,  174  Pae.  567.  W.  13;   Penick   &  Ford  v.    C.   La-. 

Contra,  see  Pacific  Power  &  Light  garde   &   Co.,  146   La.   511,   83   So. 

Co.  V.  White,  104  Wash.   528,  177  787;    Willson   v.    Chicago   Bonding 

Pae.  313.  &   Surety   Co.,   —  Mo.   — ,   214   S. 

28Loeb    V.    Star    &    Herald    Co.,  W.     371;     Magnolia     Compress     & 

187  N.  T.   App.   Div.   175,   175  IST.  Warehouse   Co.   v.   St.   Louis   Cash 

Y.   Supp.   412.  Eegister    Co.,    201    Mo.    App.    201, 

29  Wagner  v.  Central  Banking  210  S.  W.  125;  Saptilpa  Co.  v. 
&  Security  Co.,  249  Fed.  145.  State    ex    rel.    Lankford,    —    Okla. 

30  Newton  v.  Johnston  Organ  &  — ,  166  Pae.  119;  F.  L.  Shaw  Co. 
Piano  Mfg.  Co.,  —  Cal.  — ,  180  v.  Dalton  Adding  Mach.  Co.,  — 
Pae.  7;  Commercial  Security  Co.  Tex.  Civ.  App.  — ,  211  S.  W.  833; 
V.  Modesto  Drug  Co.,  —  Cal.  App.  Hartley  v.  Ault  Woodenware  Co., 
— ,  184  Pae.  964;  Hammitt  v.  Vir-  82  W.  Va.  780,  97  S.  E.  137. 
ginia  Min.  Co.,  32  Idaho  245,  181  31  Newton  v.  Johnston  Organ  & 
Pae.  336;  Sternberger  v.  Anheu-  Piano  Mfg.  Co.,  —  Cal.  — ,  J80 
ser-Buseh  Brewing  Ass'n,   203  111.  Pae.  7. 

App.   86;    Caddy   Oil    Co.    v.    Som-  32  Fowler  Gas   Co.  v.   Weber,  — 

mer,  186  Ky.  843,  218   S.  W.  288;       Cal.  — ,   181  Pae.   663. 
Com.  V.  Mehler  &  Eckstenkemper 
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the  court  in  its  instructions,  where  requested.^*  An  isolated 
act  does  not  confer  ostensible  authority.'*  Ostensible  authority 
of  a  general  manager  to  guarantee  an  account  is  shown  by  the 
fact  that  such  guaranties  executed  for  a  long  period  of  time 
were  never  questioned  by  the  board  of  directors  and  that  the 
bills  guaranteed  were  always  paid.'^  The  continued  exercise 
by  the  treasurer  of  a  corporation  of  the  power  to  execute  notes 
with  the  apparent  acquiescence  of  the  board  of  directors  estops 
the  corporation  from  questioning  his  authority.'^  Where  the 
vice  president  is  held  out  by  the  corporation  as  its  agent  or 
officer  to  execute  notes  and  contracts,  the  corporation  is  estopped 
to  deny  his  authority  so  to  do.*'' 

The  rule  that  the  apparent  scope  of  an  agent's  authority  is 
necessarily  limited  by  the  usage  and  practice  obtaining  in  the 
conduct  of  the  particular  line  of  business  in  which  he  is  employed 
applies  equally  well  both  to  the  chief  executive  ofiScer  of  a  cor- 
poration and  a  mere  traveling  salesman.'* 

§  1920.  —  Application  of  rule  to  abuse  of  apparent  author- 
ity. A  person  dealing  with  a  corporation  cannot  be  held  re- 
sponsible for  a  subsequent  conversion  of  money,  bonds  or  the 
like  paid  or  delivered  to  the  officer  of  the  corporation  conduct- 
ing the  negotiations.'' 

•  §1922.  — As  affected  by  secret  instructions  or  prohibi- 
tions. Apparent  authority  cannot  be  limited  by  secret  instruc- 
tions.*" For  instance,  authority  of  the  president  cannot  be  con- 
trolled by  secret  restrictions  and  agreements  among  the  stock- 
holders.*^   So  legal  title  to  notes  payable  to  a  corporation  passes 

S3  Emersom-Brantingham     Imple-  38  Continental       Ins.       Co.       v. 

ment    Co.    v.    Eoquemore,   —   Tex.  Selmlman,   140    Tenn.   481,   205   S. 

Civ.  App.  — ,  214  S.  "W.  679.  W.  315. 

34  First  State  Bank  v.  Lang,  55  39  Mitchell  Street  State  Bank  v. 
Mont.  146,  9  A.  L.  E.  1139,  174  Sehaefer,  168  Wis.  543,  173  N.  W. 
Pac.  597.  330. 

35  Armour  &  Co.  v.  E.  Eosenberg  40  Empire  Coal  Min.  Co.  v.  Em- 
&  Sons  Co.,  36  Cal.  App.  773,  173  pire  Coal  Co.,  183  Ky.  699,  210  S. 
Pac.  404.  W.  474. 

SSQuinu  V.  Quinn  MIg.  Co.,  201  41  Phillips    v.     Interstate     Land 

Mich.  664,  167  N.  W.  898.  Co.,  176  N.  C.  514,  97  S.  E.  417. 

37  Alabama  City,  G.  &  A.  -E.  Co. 
V.  Kyle,  202  Ala.   552,   81   So.   54. 
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to  a  stockholder  on  their  being  indorsed  by  the  president  of  the 
company,  notwithstanding  a  resolution  of  the  directors  limiting 
the  powers  of  the  president.*^  A  resolution  of  a  board  of  di- 
rectors is  not  binding  on  one  dealing  with  the  corporation  where 
he  had  no  knowledge  thereof  before  the  contract  was  closed.*^ 

§  1927.  Actual  or  constructive  notice  of  powers  of  officers  or 
agents  to  third  persons  dealing  with  corporation — Actual  no- 
tice. A  conveyance  of  certain  property  by  the  president  and 
treasurer  is  limited  in  its  scope  to  the  special  authority  conferred 
by  the  directors  on  such  officers  to  make  the  transfer,  where  the 
transferee  had  knowledge  of  such  limited  authority.**  If  one 
loaning  money  to  a  corporation  through  its  president  has  notice 
that  in  reality  the  loan  was  for  the  personal  use  of  the  president, 
the  lender  cannot  hold  the  corporation  liable.** 

§  1928.  —  Constructive  notice.  A  transfer  of  negotiable 
paper  by  a  bank  cashier,  plainly  out  of  the  usual  course  of  busi- 
ness of  the  bank,  is  not  binding  on  the  bank  even  though  the 
transferee  paid  value,  where  he  must  have  known  the  cashier 
was  acting  outside  the  scope  of  his  duties.*^ 

§  1929.  —  Notice  from  individual  or  adverse  interest  of  of- 
ficer or  agent.  Where,  in  a  particular  transaction,  knowledge 
is  brought  to  a  person  dealing  with  a  corporation  that  its  of- 
ficer or  agent  conducting  the  deal  has  an  interest  adverse  to  that 
of  the  corporation,  it  is  sufficient  to  put  him  on  notice  of  want 
of  a,uthority  to  bind  the  corporation.*''    Stated  in  another  way, 

42  Cardwell  v.  Garrison,  179  N.  Nat.  Bank  v.  Drovers '  &  Me- 
C.  476,  103  S.  E.  3.  chanies'  Nat.  Bank,  244  Fed.  135; 

43  Minneapolis  Holding  Co.  v.  Harwood  v.  Ft.  Worth  Nat.  Bank, 
Laiiders-Morrison-Christenson  Co.,  —  Tex.  Civ.  App.  — ,  205  S.  W. 
141  Minn.  127,  169  N.  W.  534.  484. 

44Vreeland  v.   Irving,  —   Conn.  Where  corporate  funds  were  used 

— ,  99  Atl.  574.  by  the  president  to  pay  his  indi- 

46  Gross  Iron  Ore  Co.  v.  Paulle,  vidual   debt   to   a  stockholder,   the 

143  Minn.  48,  172  N.  W.  907.  latter  is  liable  to   the   corporation 

46  Choctaw  Bank  v.  Gewin,  16  or  its  trustee  in  bankruptcy  for 
Ala.  App.  349,  78  So.  96.  money  had  and  receiyed  to  the  ex- 

47  Wagner  v.  Central  Banking  &  tent  of  the  amount  so  paid,  where 
Security  Co.,   249  Fed.  145;   First  he  received  the  money  with  knowl- 
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a  party  dealing  with  a  corporate  officer,  knowing  him  to  be 
acting  in  his  own  interest,  takes  the  risk  of  his  having  authority 
to  act  for  the  corporation,  and  assumes  the  burden  of  establish- 
ing such  authority  when  he  seeks  to  hold  the  corporation.**  The 
rule  of  apparent  authority  is  confined  to  cases  where  the  officer 
or  agent  is  not  known  by  the  other  party  to  be  acting  in  his  own 
interest  instead  of  the  interest  of  the  corporation,  or  where  the 
circumstances  are  not  such  that  the  other  party  is  chargeable 
with  knowledge  that  the  official  is  acting  in  his  own  interest.*' 

The  most  usual  application  of  this  rule  is  in  case  of  corporate 
paper  made  out  to  or  indorsed  by  a  corporate  officer  and  turned 
over  by  him  in  payment  of  or  as  security  for  a  personal  debt,  in 
which  case  the  other  party  is  bound  to  take  notice  of  the  want 
of  authority  of  the  officer  to  do  the  particular  act.^°    Notes,^* 


edge  that  it  was  corporate  funds,      poration  in  payment  of  or  security 


Walton  V.   Chalmers,  —  Mo.  App. 
—    205  S.  W.  90. 

48  First  Nat.  Bank  v.  Bust,  257 
Fed.  29. 

49  First  Nat.  Bank  v.  Rust,  257 
Fed.  29,  applying  limitation  to  is- 
suance of  certificate  of  deposit  by 
bank  president  on  payment  of  his 
individual  debt. 

50  McDowell  v.  Bauman,  189 
Ky.  136,  22-i  S.  W.  641 ;  McCuUam 
V.  Buckingham  Hotel  Co.,  198  Mo. 
App.  107,  199  S.  W.  417;  J.  B. 
Kepner  Co.  v.  Hutton,  179  N.  Y. 
App.  Div.  130,  166  N.  T.  Supp. 
408;  Martindale  v.  DeKay,  101  N. 
Y.  Misc.  728,  166  N.  Y.  Supp.  405. 

In  Missouri,  in  1917,  a  statute 
was  enacted  protecting  the  person 
taking  such  paper  from  a  corpo- 
rate officer  or  agent  unless  taken 
with  actual  knowledge  of  the  want 
of  authority  of  the  oflBcer  or  agent, 
and  this  statute  was  held  not  re- 
troactive. McCullam  v.  Bucking- 
ham Hotel  Co.,  198  Mo.  App.  107, 
199   S.    W.   417. 

For  note  on  ' '  Right  of  one  who 
takes    commercial    paper    of    cor- 


for  an  individual  debt  of  an  of- 
ficer," see  L.  R.  A.  1918  F  1163, 
annotating  Burnham  Loan  &  In- 
vestment Co.  V.  Sethman,  —  Colo. 
— ,  L.  R.  A.  1918  F.  1158,  171  Pac. 
884. 

51  One  who  receives  from  the 
president  of  a  corporation  a  note 
of  the  corporation  in  exchange  for 
a  personal  note  of  such  president 
does  so  at  his  peril  and  will  be 
deemed  to  have  taken  with  notice 
of  the  want  of  authority  to  de- 
liver the  corporate  note  for  such 
purpose.  Hoffman  v.  M.  Gottstein 
Inv.  Co.,  101  Wash.  428,  172  Pac. 
573. 

Where  a  note  is  indorsed  for 
transfer  by  a  corporate  officer  in 
the  corporate  name,  and  given  as 
collateral  for  a  loan  to  himself 
individually  or  to  some  other  cor- 
poration in  which  he  is  interested, 
the  transferee  is  put  on  inquiry 
as  to  the  actual  authority  of  the 
officer  to  make  the  transfer.  Bank 
of  Benson  v.  Gordon,  103  Neb. 
508,  172  N.  W.  367. 
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checks, ^^  drafts,^'  and  certificates  of  deposits,^*  are  all  within 
the  rule.  But  the  rule  that  checks  drawn  by  a  corporate  officer 
on  his  company  for  his  individual  use  are  invalid  does  not  apply 
where  an  officer  was  allowed  for  years  to  draw  company  checks 
for  his  salary  and  indorse  them  to  others  in  payment  of  his 
debts.^^  Likewise,  while  a  person  who  takes  the  note  of  a  cor- 
poration in  payment  of  the  personal  obligation  of  its  officers  is 


52  One  accepting  a,  check  of  a 
corporation  drawn  by  an  officer 
thereof  in  payment  of  his  private 
obligations  takes  the  risk  of  want 
of  authority  to  use  the  check  for 
a  private  purpose.  0  'Bannon  v. 
Moerschel,  —  Mo.  App.  — ,  222  S. 
W.  1035,  which  rule,  however,  is 
modified  by  a  Missouri  statute 
enacted  in  1917;  McCullam  v. 
Mermod,  Jaccard  &  King  Jewelry 
Co.,  —  Mo.  App.  — ,  218  S.  W. 
345;  Napoleon  Hill  Catton  Co.  v. 
Stix,  Baer  &  Fuller  Dry  Goods 
Co.,  —  Mo.  App.  — ,  217  S.  W. 
323;  Reynolds  v.  Union  Station 
Bank  of  St.  Louis,  198  Mo.  App. 
323,  200  S.  W.  711. 

Payments  of  individual  debts 
by  an  officer  by  checks  drawn  di- 
rectly on  the  corporation  are  pre- 
sumptively unauthorized.  Ather- 
ton  V.  Beaman,  256  Fed.  871. 

A  corporation  may  recover  its 
money  paid  to  a  creditor  of  its 
officer  by  a  corporate  check  pay- 
able to  the  officer,  although  the  di- 
rectors consented  to  the  payment, 
where  the  consent  was  given  under 
the  mistaken  idea  that  the  debt 
paid  was  a  corporate  debt.  O  'Ban- 
non V.  Moerschel,  —  Mo.  App. 
— ,   222   S.    W.    1035. 

It  is  the  duty  of  a  bank  to  in- 
quire aa  to  the  authority  of  the 
secretary  of  a  corporation  to  in- 
dorse a  check  payable  to  the  cor- 
poration, presented  by  him  for  de- 
posit   in    his    individual    account. 


where  there  has  been  no  previous 
course  of  dealing;  and  the  corpora- 
tion may  recover  the  amount  from 
the  bank  where  the  secretary  had 
no  such  authority.  Buena  Vista  Oil 
Co.  V.  Park  Bank,  39  Cal.  App.  710, 
180  Pac.  12.  But  where  a  cor- 
poration g:Lve  its  secretary  power 
to  indorse  in  blank  cheeks  payable 
to  the  corporation,  it  has  been 
held  that  title  passes  on  delivery 
to  a  bank  for  deposit  to  the  credit 
of  his  OTvn  account  unless  the  bank 
had  notice  of  want  of  title  or 
acted  in  bad  faith.  Santa  Marina 
Co.  V.  Canadian  Bank  of  Commerce, 
254  Fed.  391. 

53  If  drafts  drawn  in  the  name 
of  a  savings  bank  are  used  by  a 
national  bank  in  discharge  of  the 
individual  liability  of  the  presi- 
dent of  the  savings  bank  to  it, 
the  national  bank  is  chargeable 
with  notice  of  the  want  of  power 
of  the  president  to  so  use  the 
drafts.  Harwood  v.  Ft.  Worth 
Nat.  Bank,  —  Tex.  Civ.  App.  — , 
205   S.    W.    484. 

54  A  bank  president  giving  a 
certificate  of  deposit  in  payment 
of  his  individual  debt,  the  creditor 
is  chargeable  with  notice  of  his 
want  of  authority.  First  Nat. 
Bank  of  Sweetwater,  Texas  v.  Eust, 
257  Fed.  29. 

55  Napoleon  Hill  Cotton  Co.  v. 
H.  Oetter  Grocery  Co.,  —  Mo. 
App.   — ,    222    S.   "W.   876. 
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put  upon  inquiry  a8  to  tlie  authority  of  the  officer,  the  note 
is  not  void  but  only  voidable  at  the  instance  of  the  corpora- 
tion.^® And  in  one  case  it  was  held  that  where  the  secretary 
of  a  corporation  indorses  checks  for  transfer  and  deposits  them 
in  his  individual  account,  the  bank  has  a  good  title  unless  it 
has  notice  that  the  secretary  had  no  title  to  them  or  there  was 
some  act  of  bad  faith  on  the  part  of  the  bank  in  receiving  the 
checks;  and  where  the  corporation  gave  the  secretary  authority 
to  indorse  checks  without  restriction,  it  was  estopped  to  obtain 
the  amount  from  the  bank  in  which  the  secretary  deposited  them 
in  his  individual  account,  where  the  bank  acted  in  good  faith.^' 

§  1931.  —  By-laws  as  notice.  By-laws  are  sometimes  admis- 
sible to  show  the  limitations  of  the  authority  of  a  corporate 
officer  or  agent.^*  But  a  by-law  limiting  the  powers  of  a  cor- 
porate officer  has  no  effect,  as  against  one  not  a  member  of  the 
corporation,  to  preclude  him  relying  on  the  apparent  authority 
conferred  on  the  officer.*^ 

§1932.  Constructive  notice  of  powers  of  officers  or  agents 
toy  members  or  other  officers  of  corporation.  Whatever  os- 
tensible authority  an  officer  has  in  dealing  with  strangers,  he 
has  only  such  authority  in  dealing  with  a  director  as  is  con- 
ferred on  him  by  virtue  of  his  office  or  by  express  grant  from  the 
board  of  directors.®" 

§  1934.  Power  to  execute  commercial  paper.  Authority  to 
purchase  generally  includes  power  to  execute  a  note  for  the 
purchase  price.®' 

86Norment   v.   First   Nat.   Bank,  Born,    111    N.    Y.    Mise.    595,    182 

—  N.  M.  — ,  167  Pac.  731.  X.  Y.  Supp.  327. 

57  Santa  Marina  Co.  v.  Canadian  60  First  State  Bank  v.  Lang,  55 

Bank  pf  Commerce,  254  Fed.  391.  Mont.   146,   9   A.   L.    E.    1139,   174 

88  St.     Louis     Beverage     Co.     v.  Pae.  597. 

Planters'     Grain     Elevator,     Mule  A  bank  cashier,  in  dealing  with 

&  Peed  Co.,  —  Mo.  App.  — ,  200  a  director,  has  no  apparent  authcrr- 

S.    W.    780;    McAllister    v.    Pitts-  ity   greater    than   his    inherent    or 

burgh   Water   Heater   Co.,   65   Pa.  expressly       delegated       authority. 

Super.   Ct.   522.  First    State    Bank    v.    Lang,    55 

S9  Hartford      v.      Massachusetts  Mont.   146,   9   A.   L.   E.   1139,   174 

Bowling  Alleys,  229  Mass.  30,  118  Pac.  597. 

N".   E.   188;    Shpunt   v.    Machinery  61  Swift  &  Co.  v.   Dawson  Paper 

Merchants,   112   N.    Y.    Misc.    457,  Shell   Pecan   Co.,  —   Ga,   App.  — , 

183    N.    Y.    Supp.    90;    8pitzer    v.  101    S.    K,    754. 

336 


Ch.  42]  DiKECTORS,  Other  Officers  and  Agents   [§  1942 

§  1937,  Power  to  employ  physicians  and  surgeons.**  An  as- 
sistant engineer  of  a  railroad  company  has  no  power  to  hire 
a  physician  to  attend  to  injuries  to  servants  where  injured  while 
not  at  work.*^ 

§  1939.  Powers  of  subordinate  agents  or  employees.**  ' '  There 
is  no  presumption  that  bookkeepers  or  assistant  treasurers  or 
cashiers  may  by  any  act  of  their  own,  and  merely  because'  they 
know  the  rights  of  the  employer  have  been  invaded,  release  the 
wrongdoer  from  the  liability  created  by  such  invasion. "  66  A  sta- 
tion agent  has  no  authority  to  contract  for  board  of  an  animal 
injured  during  shipment.**  The  position  of  a  "receiving  and 
paying  teller"  in  a  bank  is  distinctly  recognized  as  to  character 
and  functions.*'' 

§  1940.  —  Powers  of  purchasing  or  selling  agents.  A  sales 
agent  has  no  power  to  modify  a  contract  of  the  corporation.*' 

§  1941.  Powers  of  general  solicitor  or  counsel,  and  of  at- 
torneys. A  claims  attorney,  not'  an  executive  or  administrative 
officer  of  the  corporation,  cannot  verify  an  application  for  a 
change  of  venue.*' 

§  1942.  When  powers  terminate.  Delegated  authority  ceases 
upon  the  resignation  of  the  officer  who  delegated  such  au- 
thority.''' 

68  Note    on    "Implied    authority  agents  or  servants,"  see  L.  E.  A. 

of  officers,   agents,   or   servants   to  1918   F   8-137. 

contract   for   medical,   surgical,    or  65  Garland  Corporation  v.  Water- 
other   attendance    or    supplies    for  loo    Loan    &    Trust    Co.,    185   Iowa 
sick  or  injured  persons,"  see  Ann.  190,   170   N.   W.   373. 
Gas.   1918  A   791.  66  Lancaster   v.    Futrell,    —    Tex. 

63  Carson   v.    Chicago,    M.    &   St.  Civ.   App.  — ,  218  S.   W.  805. 

P.   E.   Co.,   181   Iowa   310,    164.  N.  67  Illinois  Surety  Co.  v.  Donald- 

W.   74.7.  son,  202  Ala.  183,  79  So.  667. 

64  Apparent  authority  of  agents  68  E.  Clemens  Horst  Co.  v.  Peter 
of  surety  company  to  sign  bond,  Breidt  City  Brewery,  —  N.  J.  L. 
see    Mills    v.     Title    Guaranty     &  — ,  109  Atl.   727. 

Surety    Co.,    101    Wash.    162,    172  69  Southern   Surety    Co.   v.   Kin- 

Pac.  248.  ney,  —  Ind.  App.  — ,   127   N.   E. 

For  extensive  note  on  ' '  Liability  575. 

of    a    principal    for    services    per-  70  Emerson    v.    Fisher,    246    Fed. 

formed    under    contract    with    his  642. 
agent   by  persons   other   than    sub- 
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§1943.  Presumptions  and  burden  of  proof— In  general.'" 

Generally  there  is  no  presumption  of  authority  and  the  burden 
of  proof  as  to  the  power  of  the  officer  is  on  the  other  party  to 
the  contract.''^  A  fortiori,  the  authority  of  officers  of  a  non- 
business corporation  to  bind  it  will  not  be  presumed  and  must  be 
specifically  proved.'''  On  the  other  hand,  as  a  general  rule, 
"where  an  act  has  been  done  or  an  instrument  executed  which 
is  within  the  power  of  the  corporation,  and  by  its  appropriate 
officer  or  agent,  acting  ostensibly  in  its  behalf,  antecedent  au- 
thority will  be  presumed,  at  least  prima  facie,  so  as  to  make  it 
unnecessary  to  produce  evidence  thereof  until  the  presumption 
is  rebutted,"  especially  after  the  lapse  of  a  great  length  of 
time.''*  Of  course,  any  presumption  that  certain  corporate  officers 
had  authority  to  sign  a  petition  is  overcome  by  their  testimony 
that  they  had  no  authority  to  sign.''* 

§  1944.  —  Presumptions  from  seal.   A  seal  is  prima  facie  evi- 
dence that  the  officers  signing  did  not  exceed  their  authority ;  '* 


n  See   also   §  3093,   infra. 

Effect  of  affidavit  denying  as- 
signment of  note,  on  burden  of 
proof,  see  Nokomis  Nat.  Bank  v. 
Hendricks,    205    111.    App.    54. 

72  In  suits  on  promissory  notes, 
the  burden  is  on  plaintiff  to  show 
that  the  officer  who  signed  was 
authorized  to  sign  the  name  of  the 
corporation.  Ichelson  v.  S.  Schlein 
&  Sons,  103  N.  Y.  Misc.  673,  171 
N.  T.  Supp.  2. 

The  burden  is  on  plaintiff,  in 
an  action  for  goods  sold  and  de- 
livered a  corporation,  to  show 
that  the  person  with  whom  the 
contract  was  made  was  at  the  time 
an  authorized  representative  of 
the  defendant  corporation.  Shel- 
ton  Tack  Co.  v.  Eeliable  Metal 
Box  Mfg.  Co.,  —  N.  Y.  Misc.  — , 
177  N.  Y.  Supp.  163. 

An  unsealed  deed  is  not  admis- 
sible in  evidence  without  shOTving 
the  authority  nf  the  officers  execut- 


ing it.    Fischer  v.  Lukens,  —  Cal. 
App.    — ,    182    Pac.    967. 

A  corporate  lease  cannot  be  in- 
troduced in  evidence  without  first 
proving  the  authority  of  the  per- 
son signing  to  execute  it  for  the 
corporation,  it  is  held  in  Arkansas. 
Salmon  v.  Boyer,  139  Ark.  236, 
213    S.    W.    383. 

73  Brown  v.  Actors'  Fund,  103 
N.  Y.  Misc.  578, 171  N.  Y.  Supp.  682. 

74  Atlanta  &  C.  Air  Line  K.  Co. 
v.  Limestone-Globe  Land  Co.,  — 
S.  C.  — ,  96  S.  E.  188,  applying 
rule  to  execution  of  deed  by  presi- 
dent. 

75  Walton  v.  Commissioners  of 
Light  Improvement  Dist.  No.  1, 
City  of  Benton,  —  Ark.  — ,  222 
S.  W.  1056. 

76  Sovereign  Camp  v.  Burrell, 
—  Ala.  — ,  85  So.  762;  Anderson 
V.  Wickliffe,  178  Cal.  120,  172  Pac. 
381;  Macknight  v.  Davitt,  37  Cal. 
App.    720,    174    Pac.    77;    Eoss    v. 
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but  the  fact  that  a  paper  signed  by  the  president  and  secretary 
is  under  the  corporate  seal  is  not  conclusive  evidence  of  the 
power  of  the  officers  to  execute  the  paper  although  it  raises  a 
presumption  of  authority.'''''  A  sealed  contract  signed  by  presi- 
dent and  secretary  is  presumptively  signed  by  the  incumbents 
of  such  offices.''*  A  deed  purporting  to  have  been  signed  by  a 
corporation  by  both  its  president  and  its  secretary,  with  the 
corporate  seal  affixed,  is  prima  facie  evidence  that  its  execution 
was  by  authority  of  the  corporation,  although  only  the  signa- 
ture of  the  secretary  was  properly  attested.'" 

In  California,  a  copy  of  a  deed  reciting  that  the  grantor  has 
' '  caused  its.  common  seal  to  be  affixed  by  its  president,  thereunto 
duly  authorized  by  resolution  of  its  board  of  directors,"  is  not 
evidence  of  such  authority,  where  the  copy  offered  in  evidence 
does  not  show  that  the  original  was  under  seal.*" 

§  1945.  Question  of  power  as  one  of  law  or  fact.  Authority 
of  officers  and  agents  is  generally  a  question  of  fact  for  the 
jury.'^  Express  authority  of  an  agent  in  charge  of  the  principal 
office  to  contract  for  merchandise,  where  the  evidence  is  con- 
flicting, is  a  question  for  the  jury.*^ 

§  1946.  Who  may  urge  want  of  power.  Want  of  power  of 
a  corporate  officer  to  transfer  property  may  be  shown  by  one 
to  whom  the  property  had  previously  been  transferred  notwith- 
standing the  corporation  does  not  complain.** 

Sutter,  —  Tex.  Civ.  App.  — ,  223  77  Coleman  v.  Northwestern  Ins. 

S.    W.    273;    Lawrence    v.    Mont-  Co.,   273   Mo.   620,   201   S.   "W.  544. 

gomery  Gas  Co.,  —  W.  Va.  — ,  99  78  Arnold  v.  LaBelle  Oil  Co.,  — 

S.  E.  496.  Cal.  App.  — ,  190  Pac.  815. 

Where  a  mortgage  is  signed  by  79Frazier  v.  Swain,  147  Ga.  654, 

the  proper  corporate  officers  under  95   S.   E.   211. 

the  corporate  seal,  it  is  presumed  80  Fischer    v.    Lukens,    —    Cal. 

that  they  were  authorized  to  make  App.  — ,   182  Pac.  967. 

the  mortgage.      Jump  v.  Barr,  —  81  Carter  v.   United   States   Coal 

Cal.  App.  ^,  189  Pac.  334.  &    Coke    Co.,   —   W.    Va.   — ,    100 

Authority  of  high  corporate  of-  S.   E.  405. 

ficers  who  sign  a  deed  under  cor-  82  Faber-Musser    Co.    v.    William 

porate   seal   is   presumed   and   the  E.    Dee    Clay    Mfg.    Co.,    291    111. 

burden    is    on    the    corporation    to  240,  126  N.  E.  186. 

show  want  of  authority.    Lawrence  83  Burgess   Battery   Co.  v.   Solar 

V.    Montgomery    Gas    Co.,    —    W.  Light   Co.,   266  Fed.   368. 
Va.  — ,  99  S.  E.  496. 
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XII.    DELEGATION   OF   AUTHORITY  BY   DIRECTORS   OR   OTHER  OFFICERS 

OR  AGENTS 

§  1952.  Delegation  of  authority  by  directors  or  trustees- 
General  rule.  The  fact  that  a  statute  commits  the  management 
of  corporations  to  a  board  of  directors  does  not  preclude  the 
appointment  of  officers  by  it  with  certain  defined  duties  which 
they  may  exercise.**  The  "modern  method  of  transacting  cor- 
porate business  requires  that  agents  frequently,  in  eases  where 
action  by  the  board  of  directors  would  be  impracticable  or  un- 
feasible, represent  the  corporation  in  dealings  requiring  the 
exercise  of  a  great  degree  of  discretion. "  *^  A  contract  by 
several  manufacturing  corporations  creating  an  executive  com- 
mittee to  represent  them  in  negotiations  with  employees  is  not 
invalid  as  an  attempt  to  delegate  discretionary  corporate  func- 
tions.*^ 

§  1953.  —  Power  to  delegate  entire  control.  Directors  may, 
it  seems,  delegate  all  their  powers  to  an  executive  committee.'^ 

XIII.    POVTERS    OF  DIRECTORS 

§  1961.  General  rules.  Directors  have  ' '  as  much  control  over 
the  business  affairs  of  a  corporation  as  has  an  individual  over 
his  own  business,  but  not  more  so. ' '  **  The  contract  of  directors 
in  the  name  of  the  Corporation  is  the  contract  of  the  corpora- 
tion.*' 

§  1966.  Power  to  elect  officers,  employ  agents  or  hire  em- 
ployees. Directors  may  employ  counsel  and  a  stenographer 
to  contest  an  action  by  minority  stockholders,  although  the 
majority  interests  are  charged  with  fraud.'" 

84  Bradley  v.  Nevada-California-  87  Haldeman     v.     Haldeman,    — 

Oregon  Ey.,  42  Nev.  411,  178  Pae.  Ky.    — ,    197    S.    "W.    376. 

906.  88 Merchants'    Life    Ins.    Co.    v. 

86  Dyer  Bros.  Golden  "West  Iron  Griswold,  —  Tex.  Civ.  App.  — ,  212 

Works  V.   Central  Iron  Works,  —  S.   W.    807. 

Cal.    — ,    189    Pac.    445,    citing    3  89  Fox  v.  Seattle  Contact  Copper 

Fletcher  Cyc.  Corp.,  §  1952.  Co.,   98   Wash.   557,   168  Pac.'  185. 

86  Dyer  Bros.  Golden  West  Iron  90  Taylor    v.    Eosehill    Cemetery 

Works  V.   Central  Iron  Works,  —  Co.,   210   111.   App.   209. 
Cal.  — ,  189  Pae.  445. 
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§1968.  Borrowing  money  and  executing  notes  or  bonds 
therefor.  A  board  of  directors  has  power  to  borrow  money 
to  pay  its  debts  or  to  carry  on  its  business  and  to  secure  the 
loan  by  a  deed  of  trust.'^  It  may  authorize  the  execution  of  a 
note  without  ratification  by  the  stockholders.®^ 

Where  the  acts  of  directors  in  personally  borrowing  money 
for  the  corporation  were  ratified  by  the  stockholders  so  as  to 
bind  the  corporation,  so  far  as  money  borrowed  "to  carry  on 
the  present  business"  was  concerned,  the  quoted  words  refer  to 
business  conducted  by  the  corporation  at  the  time  and  not  the 
business  which  the  corporate  articles  authorized.®* 

§  1971.  Sales  in  ordinary  course  of  business.  Property  of  a 
corporation,  or  interests  therein,  can  be  transferred  only  by 
its  board  of  directors  or  some  one  duly  authorized  to  act  for 
it.'*  A  director  in  charge  of  the  buying  and  selling  of  the 
bonds  of  the  corporation  may,  under  some  circumstances,  have 
authority  to  warrant  to  a  buyer  the  value  of  the  bonds.®* 

§  1972.  Transfer  of  choses  in  action.  Directors  who  indorse 
corporate  paper  are  usually  held  not  to  be  primary  makers  or 
disentitled  to  presentment  and  demand  by  the  mere  fact  of 
their  interest  in  the  corporation.®^ 

§  1985.  Acts  of  bankruptcy — Filing  voluntary  proceeding 
in  bankruptcy.  The  board  of  directors  may  file  a  voluntary 
petition  in  bankruptcy.®''  Filing  a  voluntary  petition  in  bank- 
ruptcy is  not  an  "incumbrance"  of  its  property  within  the 
Colorado  statutes  providing  that  directors  of  a  mining  com- 
pany shall  not  incumber  its  mines  or  plant  without  consent  of 
the  stockholders.®^ 

91  Hartley  v.  Ault  Waodenware  97  Fitts  v.  Custer  Slide  Mining 
Co.,  82  W.  Va.  780,  97  S.  B.  137.  &  Development  Co.,  266  Fed.  864; 

92  Western  Nat.  Bank  v.  Witt-  In  re  S.  &  8.  Manufacturing  & 
man,   31    Cal.   App.    615,   161    Pac.  Sales   Co.,   246  Fed.  1005. 

137.  Whether    directors    have    power 

93  Foley  V.  Lyman,  183  lovra  to  file  a  petition  of  voluntary 
1306,  168  N.  W.  153.  bankruptcy  depends  on  the  law  of 

94  Dickinson  Island  Land  Co.  v.  the  state  where  the  company  was 
Hill,  210  Mich.  53,  177  N.  W.  142.  created.    Fitts  v.  Custer  Slide  Min- 

9BBurtch    V.    Child,    Hulswit    &  ing   &   Development  Co.,   266  Ted. 

Co.,  207  Mich.  205,  174  N.  W.  170.  864. 

96  Murray   v.   Third   Nat.   Bank,  98  Fitts   v.   Custer  Slide   Mining 

234  Fed.  481.  &  Development  Co.,  266  Fed.  864. 
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§  1988.  Actions.  Directors  have  power  to  waive  a  statute  of 
limitations  against  a  just  debt,'®  or  to  appropriate  a  reason- 
able sum  to  defend  an  action  to  put  the  corporation  in  the  hands 
of  a  receiver.^ 

§  1991.  Right  to  inspect  corporate  books  and  papers.  A  di- 
rector has  the  right  at  any  time  to  inspect  the  corporate  books." 

§  1995.  Changes  in  the  corporation  or  matters  not  within 
its  regular  husiness — Amendment   or   alteration  of   charter. 

Directors,  as  distinguished  from  the  stockholders,  cannot  amend 
the  charter  in  a  fundamental  manner.* 

§  1998.  —  Sale  or  lease  of  entire  property.* 

XV.    POWEES  OP  PRESIDENT 

§2006.  General  considerations.*  Dealing  with  a  man  who 
happens  to  be  president  of  a  bank  does  not,  of  course,  neces- 
sarily make  his  acts  those  of  the  bank,  since  he  may  be  dealing 
for  himself  personally.^  A  promise  by  the  president  of  a  cor- 
poration, where  without  consideration,  is  not  binding  on  the 
company.' 

§2007.  Express  authority.  Where  new  and  additional  ac- 
tion was  taken  by  the  directors  relating  to  the  sale  of  treasury 
stock,  by  providing  another  method  of  paying  debts,  there  is  an 
implied  rescission  of  authority  given  the  president  by  the 
directors  to  sell  such  stock  to  pay  debts.^ 

99  Kelly    Asphalt    Block    Co.    v.  vice  president"   is   tlie  title   of  a 

Brooklyn     Alcatjaz     Asphalt     Co.,  lengthy   note   in   1   A.   L.   E.   693- 

190   N.   Y.  App.   Div.   750,   180   N.  714,   annotating   Dent   v.   People's 

Y.   Supp.  805.  Bank    of   Imboden,   118   Ark.   157, 

1  Atwater  v.  Elkhorn  Valley  1  A.  L.  E.  688,  175  S.  W.  1154. 
Coal  Land  Co.,  184  N.  Y.  App,  6  Haines  v.  First  Nat.  Bank,  89 
Div.  253,  171  N.  Y.  Supp.  552.  Ore.   42,   172   Pac.   505. 

2  Leach  v.  Davy,  199  Mich.  378,  'Stagg  v.  Kansas  Free  Fair 
165    N.    W.    927.  Ass'n,   105   Kan.   600,   8   A.  L.   E. 

3  Allen  v.   White,  103  Neb.   256,  478,    185    Pac.    893. 

171  N.  W.  52.  8  Copper  King  Min.  Co.  v.  Han- 

4  See   §  1206   et   seq.,   supra.  son,  —  Utah  — ,  176  Pac.  623. 
S"  Powers  of  bank  president  or 
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§  2009.  Powers  in  general  merely  as  incident  to  oflBce.    The 

president  has  no  implied  power  to  obligate  the  corporation  by 
any  act  or  contract  which  in  effect  overrules  or  revokes  action 
taken  by  the  board  of  directors  in  relation  to  the  same  matter.' 
He  may  accept  an  account  as  an  account  stated.^' 

§  2010.  View  that  president  has  no  greater  power  than  any 
other  director.  In  Utah,  the  rule  is  reiterated  that  "the 
president  of  a  corporation  ordinarily  has  only  the  powers  of  a 
director,  or  such  additional  powers  as  may  be  directly  con- 
ferred upon  him  by  the  board  of  directors. ' '  ^^ 

§2012.  View  that  president  has  power  or  is  presumed  to 
have  power  to  act  in  ordinary  course  of  business — In  general. 

It  has  been  said  that  the  president  "has  power  prima  facie 
to  do  any  act  which  the  directors  could  authorize  or  ratify. ' '  ^' 
In  North  Carolina  it  is  said  that  "it  is  true  that  the  president 
of  the  corporation  is  ex  vi  termini  its  general  agent. ' '  ^' 

§2015.  —District  of  Columbia  rule.^* 

§2018.  —Kansas  rule." 

§2025.  — New  Jersey  rule.  When  "a  contract  is  made  in 
the  name  of  the  corporation  by  the  president  in  the  usual 
course  of  business,  which  the  directors  have  the  power  to  author- 
ize and  to  make,  or  to  ratify  after  it  is  made,  the  presumption 
is  that  the  contract  is  binding  on  the  corporation,  unless  it  is 
shown  that  the  same  was  not  authorized  or  ratified. ' '  ^^ 

9  Humphrey  v.  Onaway-Alpena  14  That  the  president  may  make 
Tel.  Co.,  204  Mich.  97,  170  N.  W.  1.       ordinary   contraicts.  Bee  also   New- 

10  Thompson  Bros.  Feed  Co.  v.  bold  v.  Brennan  Const.  Co.,  48 
Neiman    Eros.    Co.,    203    111.    App.      App.  Cas.   (D.  C.)   90. 

317.  15  That    president    cannot    bind 

11  Copper  King  Min.  Co.  v.  Han-  corporation,    see   Stagg   v.   Kansas 
son,   —    Utah    — ,    176    Pae.    623;  Free    Fair    Ass'n,    105    Kan.    600, 
Passow   &   Sons   v.    Wetherbee,   50  8  A.  L.  R.  478,  185  Pac.  893. 
Utah   243,   167   Pac.    350.  16  Summit    Silk    Co.    v.    Fidelity 

12  Hotel  Woodward  Co.  v.  Ford  Trust  Co.,  88  N.  J.  Eq.  113,  101 
Motor  Co.,  258  Fed.   322.  At!.  573. 

13  Phillips     V.     Interstate     Land 
Co.,   174    N.    C.    542,    94    S.    E.    12. 
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Private  Coepoeations 


[Cli.42 


§2032.  Inherent  powers  as  dependent  on  nature  of  cor- 
poration. The  president  of  a  gravel  road  company,  it  seems, 
has  the  same  powers  as  a  president  of  any  other  private  cor- 
poration." 

§2033.  Apparent  authority  and  powers  as  general  man- 
ager.^^  The  authority  of  the  president  may  be  extended  by 
general  authority  conferred  on  him  to  manage  the  business.^® 
The  promise  of  the  president  actually  in  charge  of  tearing 
down  a  building,  that  precaution  would  be  taken  to  protect 
an  adjoining  building,  is  binding  on  the  company .^o 

§  2036.  Contracts    of    employment — General    rule.^^      The 

president  has  inherent  power,  in  some  jurisdictions,  to  make 
contracts  of  employment.^''  Especially  can  he  make  such  con- 
tracts where  he  is  in  actual  charge  of  the  business.*'  But  the 
president  of  an  insurance  company  has  no  authority  to  employ 
a  business  manager  for  a  term  of  years,**  and  the  president  of 
a  construction  company  has  no  power  to  contract  to  pay  one- 


IT  Hurricane  Tp.  Gravel  Eoad 
Co.  V.  Bradley,  —  Mo.  App.  — , 
204   S.   W.   1113. 

18  President  as  ' '  ostensible 
agent"  of  stockholder,  see  Post 
V.  City  &  County  Bank,  —  Cal.  — , 
183  Pac.  802. 

19Passow  &  Sous  V.  Wetherbee, 
50  Utah  243,  167  Pac.  350. 

SOHuber  v.  H.  E.  Douglas,  Inc., 
—  Conn.  — ,  108  Atl.  727. 

21  For  note  on  ' '  Power  of  presi- 
dent of  a  corporation  to  employ, 
control  or  disohargp  agents  or  sub- 
ordinates," see  5  A.  L.  R.  1485- 
1495. 

22  See  Schorr  v.  John  T.  Shayne 
&  Co.,  208  111.  App.  328;  Grimm  v. 
Mt.  Carmel  Iron  Works,  69  Pa. 
Super.  Ct.  136. 

The  president  has  power  to  hire 
an  accountant  at  a  salary  of  one 
thousand  dollars  a  month  for  a 
period  terminable  at  will,  where 
tho   books   are   in   bad   shape,  not- 


withstanding the  by-laws  make  the 
acts  of  the  president  subject  to 
the  approval  of  the  board  of  di- 
rectors and  that  the  salary  agreed 
on  exceeded  the  salary  of  the 
presideiit.  Warfield  v.  Wire  Wheel 
Corporation,  184  N.  T.  App.  Div. 
687,   172  N.  T.   Supp.   390. 

23  A  president  who  is  given 
' '  general  control  and  manage- 
ment ' '  of  the  corporate  business 
has  power  to  employ  an  insurance 
adjuster  to  adjust  a  fire  loss.  P. 
Curtis  Ko  Eune  Co.  v.  Manayunk 
Yarn  Mfg.  Co.,  260  Pa.  340,  5  A. 
L.  E.  1483,  103  Atl.  720. 

A  president  appointed  superin- 
tendent of  a  gravel  road  company 
has  authority,  it  would  seem,  to 
hire  a  man  to  work  on  the  road. 
Hurricane  Tp.  Gravel  Eoad  Co.  v. 
Bradley,  —  lilo.  App.  — ,  204  S. 
W.  1113. 

24 Pierce  v.  First  Nat.  Fire  Ins." 
Co.,  46  App.  Cas.   (I>.  C.)   239. 
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half  of  the  profits  of  a  big  job  for  personal  services,  where  it 
is  a  contract  of  an  extraordinary  character.*^ 

§2037.  — Employment  of  brokers  or  sales  and  purchasing 
agents.  Authority  of  a  president  to  purchase  stock  of  another 
company  includes  power  to  contract  to  pay  a  commission  to 
effect  such  a  purchase.*^  The  president  of  an  oil  company, 
supervising  drilling  on  a  lease,  has  no  implied  authority  to  agree 
to  pay  a  broker  to  sell  the  lease.*'' 

In  California,  a  president  has  no  implied  power  to  employ 
a  broker  to  sell  corporate  land ;  **  nor  to  sell  shares  of  stock, 
nor  to  determine  the  price  for  which  they  should  be  sold,  nor 
to  employ  an  agent  to  find  purchasers  for  stock.** 

§  2038.  Negotiable  paper — In  general.  Generally  it  is  held 
that  the  president  has  no  inherent  power  to  execute  negotiable 
paper,*"  even  if  he  owns  nearly  all  of  the  stock.^^  A  fortiori, 
he  has  no  power  to  draw  corporate  checks  in  favor  of  himself.*^ 
In  Illinois,  however,  authority  of  a  president  to  sign  a  note 
is  presumed  until  the  contrary  appears,**  and  there  is  some 
authority  so  holding  in  New  York.**  In  New  York,  plaintiff 
makes  out  a  prima  facie  case,  in  an  action  on  a  note  against 

25  Chard  v.  Eyan-Parker  Const.  tile  Co.,  —  Tex.  Civ.  App.  — ,  216 
Co.,  182  N.  Y.  App.  Div.  455,  169       S.  W.  627. 

N.  Y.   Supp.   622.  31  Goodman    Mfg.    Co.    v.    Mam- 

26  Conservation  Co.  v.  Stimpson,      moth  Vein  Coal  Co.,  185  Iowa  253, 

—  Md.  — ,   110   Atl.  495.  168  N.  W.  912. 

2V  Caddy  Oil  Co.  v.  Sommer,  186  32  McCullam  v.  Mermod,  Jaccard 

Ky.   843,   218   S.   W.   288.  &  King  Jewelry  Co.,  —  Mo.  App. 

28  Bntler    v.    Solano    Land    Co.,  — ,  218  S.  W.  345,  holding  also  that 

—  Cal.  App.  — ,  188  Pac.  1019.  indorsee  of  such  a  check  is  not  a 

29  Eattray    v.    Wickersheim    Im-  holder    in    due    course    within    the 
pigment  Co.,  36  Cal.  App.  253,  171  Negotiable   Instruments   Law. 
Pac.    964.  33  Wells      v.      Manufacturers      & 

30  Goodman  Mfg.  Co.  v.  Mam-  Merchants  Life  Ass'n,  213  III. 
moth  Vein  Coal  Co.,  185  Iowa  253,  App.  549. 

168    N.    W.    912.       See    Massie    v.  34  Notes  signed  by  the  president 

Eldorado    Gold   Star   Min.   Co.,    36  are        presumptively       authorized. 

Cal.  App.  153,  171  Pac.  814.  Want  of  authority  must  be  pleaded 

The  I  resident  of  a  railroad  com-  and  proved  as  a  defense.    Ichelson 

pany  has  no  authority  to  execute  v.    S.    Sehlein    &   Sons,   103    N.    Y. 

a   trade    acceptance.       Midland    &  Misc.  673,  171  N,  Y.  Supp.  2. 
N.  W.  E.  Co.  V.  Midland  Mercan- 
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a  trading  corporation,  signed  by  the  president,  but  which  does 
not  bear  the  corporate  seal,  by  the  mere  production  of  the  note 
without  any  proof  as  to  the  authority  of  the  president.^*  There 
is  a  presumption,  where  a  corporate  note  is  signed  by  the  pres- 
ident and  secretary  as  such,  and  it  is  admitted  that  the  corpora- 
tion received  the  consideration,  that  they  had  authority  to 
sign.'® 

§2040.  — Indorsement  of  negotiable  paper.  The  president 
of  a  corporation  has  authority  to  indorse  checks  payable  to  the 
company,  but  where  he  deposits  such  checks  to  his  personal 
account  the  depositing  bank  acts  at  its  peril.''" 

§2042.  Purchases.  The  president  of  a  lumber  company  has 
no  presumed  power  to  purchase  or  subscribe  for  the  bonds  or 
stock  of  another  corporation.'*  It  is  held  in  particular  cases 
that  the  president  has  no  implied  power  to  sell  treasury  stock," 
nor  to  exchange  corporate  lands,*"  nor  to  give  an  option  for 
the  purchase  of  all  the  corporate  assets,*^  nor  to  assign  a  patent 
owned  by  the  company.*^ 

However,  a  deed  executed  by  the  president  and  cashier  of  a 
bank  binds  the  bank,  where  all  their  acts  are  acquiesced  in  by 
the  directors.*'  So  in  some  states  antecedent  authority  of  the 
president  or  like  officer  to  execute  a  deed  is  presumed  so  as  to 
make  it  unnecessary  to  produce  evidence  thereof  until  the  pre- 
sumption is  rebutted.** 

35  Westchester  Mortg.  Co.  v.  velopment  Co.  v.  Buffalo  Lumber 
Thomas  B.  Mclntire,  Inc.,  174  N.       Co.,  —  Wyo.  — ,  166  Pac.  391. 

Y.  App.  Div.  446,  161  N.  Y.  Supp.  39  Copper  King  Min.  Co.  v.  Haii- 

390,    holding,    however,    that    this  son,  —  Utah  — ,  176  Pae.  623. 
rule  does  not  apply  to  a  nonbusi-  40  Leo     G.     McLaughlin    Co.     v. 

ness    corporation.  Phillips,  —  Cal.  — ,  189  Pac.  788. 

36  Union  Trust  Co.  v.  Ensign-  41  Superior  Min.  Co.  v.  White 
Baker   Refining   Co.,   29   Cal.   App.  Coal  Co.,  214  111.  App.  381. 

641,  157  Pac.  613.  42  Burgess   Battery   Co.   v.   Solar 

37  Wagner   Trading    Co.    v.    Bat-      Light   Co.,   266   Fed.   368. 

tery  Park   Nat.   Bank,   228   N.   Y.  43 Farmers'   &  Mechanics'  Bank 

37,  9  A.  L.  R.  340,  126  N.  E.  347,  v.   Western  Loan   &   Building  Co., 

afe'g  184  N.  Y.  App.  Div.  885,  170  103  Wash.  349,  174  Pac.  1. 
N".  Y.   Supp.  1117,  and  see   §1929,  44  Atlanta  &  C.  Air  Line  E.  Co. 

supra.  V.   Limestone-Globe  Land   Co.,  109 

38  Wyoming  Construction  &  De-  S.  C.  444,  96  S.  E.  188. 
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§2044.  Gifts  and  dedications.  Where  no  corporate  creditor 
objects,  and  two  persons  own  all  the  stock  of  a  corporation,  one 
may,  as  president,  make  a  deed  of  gift  of  the  corporate  lands 
to  himself  and  the  other  stockholder.** 

§  2046.  Assignments  for  benefit  of  creditors.  The  president 
has  no  power  to  make  an  assignment  for  benefit  of  creditors.*^ 

§  2047.  Leases  or  contracts  of  hire.  The  president  of  a  man- 
ufacturing corporation  has  no  inherent  or  apparent  power  to 
make  a  three-year  lease.*'' 

§2048.  Mortgage  or  pledge.  A  president  has  no  inherent 
power  to  mortgage  real  estate,**  although  it  seems  to  be  held  in 
one  case  that  the  president  is  presumed  to  have  had  authority  to 
execute  a  chattel  mortgage  where  he  has  already  executed  it.*® 
The  president  of  a  corporation  who  has  full  control  and  manage- 
ment of  its  affairs,  and  who  borrows  money  and  pledges  its 
property  without  objection  by  the  board  of  directors,  has  im- 
plied power  to  secure  a  loan  by  executing  a  chattel  mortgage  on 
the  company's  property.^" 

§2049.  Guaranty  or  promise  to  pay  debt  of  another.     The 

president  of  a  bank  has  no  authority  to  obligate  it  as  guarantor, 
surety  or  indorser.*^ 

§2050.  Modification  or  rescission  of  contracts,  and  waiver. 

The  president  has  no  authority  to  waive  performance  of  a  con- 
tract for  services.** 

45  City  of  Ft.  Worth  v.  Natiomal  Civ.  App.  — ,  202  S.  W.  205,  which 
Park  Bank  of  New  York,  261  Fed.  is  not  at  all  clear  on  this  point 
817.  as  to  just  what  is  attempted  to  be 

46  Bell  &   Co.   V.   Vogt,   87   Ore.  decided. 

102,  168  Pae.  724.  60  P.    E.    Sinclair    Coal    Co.    v. 

47  Spitzer  v.  Born,  111  N.  Y.  Missouri-Hydraulic  Min.  Co.,  — 
Misc.  595,  182  N.  Y.  Supp.  327.  Mo.  App.  — ,  207   S.  W.   266. 

48  First  Nat.  Bank  v.  Casselton  Bl  Commonwealth  Trust  Co.  v. 
Eealty  &  Investment  Co.,  —  N.  First-Second  Nat.  Bank,  260  Pa. 
D.    — ,     175     N.     "W.     721,     citing  223,  103  Atl.   598. 

Fletcher    Cyc.    Corp.,    §  2048.  B2  Wray  v.  Tilden  Saw  Co.,  198 

49  Peyton    v.     Sturgis,    —    Tex.       Mich.  461,  164  N.  W.  545. 
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§2051.  Compromises  and  settlements.  The  president  may, 
it  seems,  settle  pending  litigation,  at  least  in  some  cases.^*  The 
president  and  vice  president  may  make  a  settlement  of  accounts 
of  one  dealing  with  the  corporation.^* 

§  2052.  Payments.  A  tender  is  properly  made  to  the  pres^ 
ident  and  need  not  be  made  to  the  board  of  directors.^^  Power 
conferred  on  the  president  of  a  corporation  to  "pay  the  bills" 
of  the  company,  with  certain  funds,  authorizes  him  to  pay  a 
debt  barred  by  limitations  and  held  by  a  corporation  in  which 
the  president  was  the  sole  stockholder,  where  all  those  interested 
know  all  the  facts  and  no  one  objects.*®  A  president  has  no 
authority  to  accept,  as  payment  for  a  corporate  debt,  a  note 
for  his  individual  debt.*''  The  president  of  a  bank  cannot  with- 
draw money  of  a  depositor  without  his  authority,  and  if  he 
does  so  the  bank  is  liable  for  his  wrongful  act.** 

§  2053.  Releases.  The  president  has  no  power  to  release  cor- 
porate debtors.*'  The  president  and  cashier  of  a  bank  cannot 
release  signers  of  a  note  held  by  the  bank.*" 

§2054.  Legal  proceedings — In  general.*^  A  president  who 
performs  the  duties  of  treasurer  can  sign  proof  of  claim  in  bank- 
ruptcy although  the  rules  require  the  treasurer  to  sign.**  The 
president  of  a  bank  has  incidental  authority  to  submit  claims 
of  the  bank   against   a   decedent's   estate   to   the   appropriate 

53  Dickinson  v.  Citizens '  Ice  &  58  DeWar  v.  First  Nat.  Bank  of 
Fuel  Co.,  139  Minn.  201,  165  N.  Eoseburg,  88  Ore.  541,  171  Pac. 
W.  1056.  1106. 

54  American  Clay  &  Cement  Cor-  69  W.  G.  Zachow  Co.  v.  Grignon, 
poration  v.  Eoohester  Folding  Box  —  Wis.  — ,  179  N.  W.  593. 

Co.,  171  N.  Y.  Supp.  720.  60  Bank  •  of   Dexter   v.    Simmons, 

66  Union    Building    Loan    Fund  —  Mo.  App.  — ,  204  S.  W.  837. 

&  Savings  Asa  'n  v.  Block,  —  Ind.  61  Whether     president     of     ordi- 

App.  — ,  127  N.  E.  775.  nary    commercial    corporation    has 

B6  Kelly    Asphalt    Block    Co.    v.  authority  to  answer  interrogatories 

Brooklyn     Alcatraz     Asphalt     Co.,  in     garnishment     was     deemed     a 

190   N.  T.   App.   Div.    750,   180   N.  doubtful      question     in     Hibernia 

V.   Supp.   805.  Bank  &  Trust  Co.  v.  Dresser,  145 

57  Wood  V.  Hondon,  Ifi  Ala.  App.  La.   133,   81   So.   875. 

:!27,  77  So.  921.  68  In  re  Eisenberg.  251  Fed.  427, 
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court  in  a  foreign  jurisdiction.®*  Acceptance  of  service  of 
summons  or  of  notices  in  general  is  within  the  power  of  a 
president.®*  He  has  power  to  employ  counsel  to  defend  the 
corporation,  at  least  where  given  general  charge  of  the  business 
affairs  of  the  corporation.®^ 

§  2055.  —  Power  to  confess  judgment.  The  president  has  no 
power,  by  virtue  of  his  office  alone,  to  sign  a  warrant  of  attorney 
to  confess  judgment ;  ®®  but  it  is  held  that  the  burden  of  prov- 
ing that  he  was  not  expressly  or  impliedly  given  authority  to 
sign  a  warrant  of  attorney  to  confess  judgment  is  on  the  party 
making  such  claim.®'' 

XVI.    POWERS  OF  VICE  PRESIDENT 

§  2063.  In  general.  A  vice  president,  if  held  out  as  a  general 
manager,  may  execute  contracts,  etc.®®  The  vice  president  of  a 
railroad  company,  where  also  its  general  manager,  has  power 
to  contract  for  fencing  the  track,  at  least  in  ease  of  an  emer- 
gency.®' The  vice  president  of  a  bank,  although  intrusted  with 
its  general  management,  cannot  bind  the  bank  in  a  matter  so 
out  of  the  usual  course  of  business  as  to  put  on  notice  the  other 
party  to  the  deal  that  he  is  using  the  name  of  the  bank  in  his 
own  business.'® 

§2070.  Presumptions.  In  Texas,  a  vice  president  who  has 
signed  a  chattel  mortgage  will  be  presumed  to  have  had  au- 
thority so  to  do,  although  he  has  no  inherent  authority  to  do 
such  an  act.'" 

63  Old  Dominion  Trust  Co.  v.  68  Alabama  City,  G.  &  A.  E.  Co. 
First  Nat.  Bank,  260  Fed.  22.  v.  Kyle,  202  Ala.  552,  81  So.  54. 

64  See  Hart  Land  &  Improve-  69  Bradley  v.  Nevada-Calif  ornia- 
ment  Co.  v.  Odd  Fellows  Hall  Oregon  By.,  42  Nev.  411,  178  Pac. 
Ass'n,  142  La.  487,  77  So.  125.  906. 

65 Blue  Goose  Min.  Co.  v.  North-  70 First    Nat.   Bank   v.   Drovers' 

ern  Light  Min.  Co.,  245  Fed.  727.      &  Mechanics'  Nat.  Bank,  244  Fed. 

66  State  Bank  of  East  Moliue  v.      135. 
Moline  Pressed  Steel  Co.,  283  111.  71  Peyton     v.     Sturgis,    —    Tex. 

581,  119  N.  E.  604.  Civ.  App.  — ,  202  S.  "W.  205. 

67 State  Bank  of  East  Moline  v. 
Moline  Pressed  Steel  Co.,  283  Til. 
'M,  119  N.  E.  604. 
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XVII.    POWERS  OF   SECRETARY 

§  2071.  Powers  and  duties  in  general — Nature  of  office.    The 

secretary  has  authority  to  write  a  letter  for  the  corporation  as 
provided  for  by  the  board  of  directors.''^  A  secretary  and  book- 
keeper of  a  company  has  no  power  to  sign  papers  or  make 
entries  in  the  nature  of  a  trust  in  land.'*  A  person  appointed 
by  the  directors  to  act  in  the  absence  of  the  secretary  may  exe- 
cute a  corporate  instrument  in  the  capacity  of  secretary.''* 

§2073.  — Express  or  apparent  authority.''^  A  secretary 
has  no  implied  authority  to  contract  for  the  corporation.'* 

§2074.  Contracts  of  employment.  The  secretary  has  no 
authority  to  employ  salesmen.''' 

§2076.  Negotiable  paper.''*  It  will  be  presumed  that  one 
holding  the  office  of  secretary  and  treasurer  has  power  to  sign 
a  note  for  the  corporation.'"  A  secretary  has  no  power  to  in- 
dorse checks  payable  to  the  corporation,*"  nor  to  deposit  a 
corporate  check  in  his  own  account.'^  Authority  conferred  on 
the  secretary  to  sign  contracts,  receipts,  acceptances,  etc.,  does 
not  confer  power  to  indorse  checks  belonging  to  the  corpora- 
tion.** 

V2  Great    Western    Mfg.    Co.    v.  77  McAllister        v.        Pittsburgh 

Porter,  103  Kan.  84,  172  Pac.  1018.       Water   Heater   Co.,    65   Pa.   Super. 

73  Austin  V.  Young,  90  N.  J.  Eq.       Ct.  522. 

47,   106  Atl.   395.  78  Notice  where  corporate  paper 

74  Arnold  v.  LaBelle  Oil  Co.,  —  deposited  in  individual  account  of 
Cal.  App.  — ,  190  Pac.  815.  secretary,  see  §  1929,  supra. 

75  Apparent  authority  of  secre-  79  Swift  &  Co.  v.  Dawson  Paper 
tary  to  make  contract,  see  Shpunt  Shell  Pecan  Co.,  —  Ga.  App.  — , 
V.    Machinery    Merchants,    112    N.  101   S.  E.   754. 

Y.  Misc.  457,  183  N.  Y.  Supp.  90.  SOMcCabe   Hanger   Mfg.   Co.   v. 

Apparent  authority  of  secretary  Chelsea  Exchange  Bank,  167  N.  Y. 

to  draw  checks  payable  to  himself,  Supp.  580. 

see   Napoleon    Hill    Cotton    Co.    v.  81  Buena  Vista  Oil  Co.  v.  Park 

H.  Oelter  Grocery  Co.,  —  Mo.  App.  Bank,  39  Cal.  App.  710,  180  Pae. 

— ,  222  S.  W.  876.  12. 

76  Hopkins  v.  Paradise  Heights  82  McCabe  Hanger  Mfg.  Co.  v. 
Fruit  Growers'  Ass'n,  —  Mont.  Chelsea  Exchange  Bank,  167  N.  Y. 
— ,   193  Pac.  389.  Supp.    580. 
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§2078.  Assignments.  One  discharging  the  duties  of  secre- 
tary and  treasurer  has  no  implied  power  to  accept  a  partial 
assignment  of  a  debt  due  by  it.** 

§2079.  Pledge  or  mortgage.  One  holding  the  office  of  sec- 
retary and  treasurer  is  not  presumed  to  have  power  to  execute 
a  chattel  mortgage.**  So  the  secretary  cannot  mortgage  real 
estate.*^ 

§2081.  Releases.  A  corresponding  secretary  of  a  religious 
society  is  not  the  "president  or  presiding  member  or  trustee" 
so  as  to  be  authorized  to  release  a  mortgage.*® 

§  2082.  Guaranty  or  indemnity.  A  secretary  has  no  authority 
to  guarantee  notes.*'' 

§2086.  Certificates.  An  assistant  secretary  of  a  corporation 
may  sign  the  affidavit  for  a  mechanic's  lien.** 

XVIII.    POWERS    OF    TREASURER 

§2087.  In  general.*'  The  selling  agent  and  treasurer  of  a 
corporation  are  not  presumed  to  be  authorized  to  adjust  with 
an  insurance  company  the  amount  of  a  loss  by  fire."  A  comp- 
troller of  a  traction  company  who  is  the  supervisor  of  both  the 
auditing  and  treasury  departments  is  not,  as  a  matter  of  law, 
without  authority  to  make  a  special  promise  to  pay  persons 
furnishing  lumber  to  a  contractor  doing  work  for  the  corpora- 
tion.'^ 


83  Sheatz   v.    Markley,   249   Fed.  88  Bogers-Templeton  Lumber  Co. 
315.  V.    Welch,  —   Mont.   — ,   184   Pac. 

84  Peyton    v.     Sturgis,    —    Tex.  838. 

Civ.  App.  — ,  202   S.  W.  205.  89  Powers  of  officer  who  is  both 

86  First  Nat.   Bank  v.   Casselton  secretary       and       treasurer,       see 

Eealty  &  Investment  Co.,  —  N.  D.  §§2076,    2078,   2079,   supra. 

— ,  175  N.  W.  721,  citing  Fletcher  90  Victoria    Park    Co.    v.    Conti- 

Cyc.  Corp.  §  2091.  nental  Ins.  Co.,  39  Cal.  App.  347, 

86  Ailing  V.  Vander  Stucken,  —  178  Pac.  724. 

Tex.  Civ.  App.  — ,  194  S.  "W.  443.  91  Cincinnati     Traction     Co.     ^ 

87  Advance  Bumely  Thresher  Co.  Cole,   258   Fed.   169,   179. 
V.   Evans  Metcalf  Implement   Co., 

103  Kan.  532,  175  Pac.  392. 
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§2089.  Negotiable  paper.  A  treasurer  is  prima  facie  tte 
proper  officer  to  sign  a  note  for  the  corporation.*^  Power  con- 
ferred on  the  treasurer  to  indorse  notes  and  checks  does  not,  it 
seems,  authorize  him  to  execute  notes.'* 

XIX.    POWERS    OF    GENERAL    MANAGER,    SUPERINTENDENTS,    BRANCH 
MANAGERS  AND  THE  LIKE 

§2096.  Definitions  and  general  considerations.'*  A  "man- 
aging officer"  is  not  necessarily  one  of  the  head  executive  of- 
fieers  but  is  any  one  to  whom  the  corporation  has  committed 
the  general  management  or  general  superintendence  of  the 
whole  or  a  particular  part  of  a  business.'^ 

§  2097.  Kinds  of  and  classification.  A  general  manager  of  a 
business  corporation  is  one  who  has  the  general  direction  and 
control  of  the  affairs  of  the  corporation  as  distinguished  from 
one  having  the  management  of  some  particular  branch  of  the 
business.'^  A  person  called  a  "superintendent"  is  not  neces- 
sarily a  general  manager.'' 

§  2098.  Powers  in  general — Statement  of  rule.  The  powers 
of  a  general  manager,  although  large  and  extensive,  are  not 
unlimited.'*     However,  he  has   general   authority  to  perform 

92  Swift  &  Co.  V.  Dawson  Paper  64;  Carroll-Cross  Coal  Co.  v. 
Shell  Pecan  Co.,  —  Ga.  App.  — ,  Abrama  Creek  Coal  &  Coke  Co., 
101   S.  E.   754.  83  W.  Va.  205,  98  S.  E.  148,  citing 

93  Martin  v.-  Interstate  Lumber  Fletcher  Cyc.  Corp.  §§  2096,  2098. 
Co.,  260  Pa.  218,  103  Atl.  613.  The  powers  of  managing  ofacers, 

94  Definition  of  manager,  see  Pil-  whoever  they  may  be,  are  coex- 
grim  Health  &  Life  Ins.  Co.  v.  tensive  with  those  of  the  board 
Mcintosh,  —  6a.  App.  — ,  100  S.  of  directors,  except  in  relation  to 
E.  40.  matters     over     which     the     stock- 

95  The  Erie  Lighter  108,  250  holders  alone  have  control.  Depot 
Fed.  490.  Realty     Syndicate     v.     Enterprise 

96Braman,   Dow   &   Co.   v.  Ken-  Brewing  Co.,  87  Ore.  560,  L.  R.  A. 

nebec    Gas    &   Fuel    Co.,    117    Me.  1918  C  1001,  170  Pac.  294.     This 

291,  104  Atl.  3.  statement,   however,   is  too  broad. 

97  New  York  City  v.  Staten  Is-  A  corporation  which  trusts  to  an 
land  Midland  Ey.  Co.,  —  N.  Y.  offieer  "the  general  management 
Misc.  — ,  180  N.  Y.  Supp.  1.  of    the    business    should    be    held 

98  Dixie  Industrial  Co.  v.  Atlas  bound  by  his  acts,  even  though  he 
Lumber  Co.,  202  Ala.  556,  81   So.  went  beyond  his  delegated  powers, 
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all  reasonable  things  in  conducting  the  usual  and  customary 
business  of  his  principal.*'  A  general  manager  "may  do  in 
the  transaction  of  its  ordinary  affairs  what  the  corporation 
itself  could  do  within  the  scope  of  its  powers. ' '  ^ 

The  general  manager  of  a  water  company  has  authority  to 
order  disconnection  of  the  supply  pipe  of  a  customer,  to  force 
payment  of  an  account.^ 

§2101.  — Manager  of  branch  or  department.  A  branch 
manager  of  a  mining  stock  brokerage  company  has  implied 
authority  to  retain  for  payment  of  assessments  and  resale  cer^ 
tifieates  of  mining  stock  purchased  through  him.*  Where  acts 
are  out  of  the  usual  'course  of  business,  persons  dealing  with 
a  branch  manager  must  inquire  as  to  his  authority  or  deal 
with  him  at  their  peril.* 

§2102.  Contracts  in  general — Statement  of  rule.  A  gen- 
eral manager  has  power  to  make  ordinary  contracts  pertaining 
to  the  business,®  or  at  least  is  presumed  to  have  power  to  enter 
into  contracts  in  the  usual  course  of  business.^    Contracts  made 


if  by  reason  of  a  want  of  the  ex- 
ercising of  due  care  it  failed  in  its 
duty  to  know  in  what  manner  Beck 
was  handling  its  correspondence." 
Berthold  &  Jennings  Lumber  Co. 
V.   Texas   Hardwood   Lumber    Co., 

—  Mo.  App.  — ,  209  S.  W.  591. 
99Hinton  v.  D'Yarmett,  —  Tex. 

Civ.  App.  — ,  212  S.  W.  518. 

1  Eaftis  V.  McCloud  Eiver  Lum- 
ber Co.,  35  Cal.  App.  397,  3  70  Pac. 
176. 

2  Eutaw  Ice  Water  &  Power  Co. 
V.  McGee,  Ifi  Ala.  App.  653,  81  So. 
144. 

3  Sullivan  v.  Evans-Morris-Whit- 
ney Co.,  —  Utah  — -,  180  Pac.  435, 
where  manager  had  converted  the 
stock. 

4  J.  L  Case  Threshing  Maeh.  Co. 
v.   Dallas   Chamber   of   Commerce, 

—  Tex.  Civ.  App.  — ,  206  S.  W. 
206. 

5  Eaftis  V.  McCloud  Eiver  Lum- 

X  Priv.  Corp.— 23 


ber  Co.,  35  Cal.  App.  397,  170  Pac. 
176;  Morris  v.  Basnight,  179  N. 
C.  298,  102  S.  E.  389;  Carroll-Cross 
Coal  Co.  V.  Abrams  Creek  Coal  & 
Coke  Co.,  83  W.  Va.  205,  98  S.  E. 
148,  citing  Fletcher  Cyc.  Corp. 
§  2102. 

A  general  manager  has  power  to 
make  contracts  for  the  corpora- 
tion which  the  latter  could  make. 
Cuero  Packing  Co.  v.  Alamo  Mfg. 
Co.,  —  Tex.  Civ.  App.  — ,  194  S. 
W.  492.  This  statement  is  too 
broad. 

The  general  manager  of  a  coal 
raining  company  has  power  to 
make  such  contracts  as  are  reason- 
ably necessary  in  conducting  the 
business  of  mining  and  selling 
coal.  Producers'  Coal  Co.  v.  Mif- 
flin Coal  Min.  Co.,  82  W.  Va.  311, 
95  S.  E.  948. 

SMichie  Grocery  Co.  v.  Martin, 
—  Cal.  App.  — ,  188  Pac.  G15. 
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by  a  general  manager  are  not  within  his  implied  authority 
where  not  usual  ones  in  the  ordinary  course  of  business.''  A 
resolution  of  directors  providing  that  the  powers  of  the  general 
manager  should  be  exercised  under  the  direction  of  the  presi- 
dent does  not  mean  that  the  president  must  sanction  every 
detail  of  every  transaction  as  a  condition  precedent  to  the  au- 
thority of  the  manager  to  contract.* 

An  agent  of  a  stock  yards  company,  in  general  charge  of  its 
local  business,  has  apparent  authority  to  contract  for  keeping 
and  feeding  at  local  yards  the  cattle  of  another  without  ex- 
pense to  him.®  A  general  manager  of  a  coal  mine  has  power 
to  agree  with  a  fruit  company  owning  the  surface  of  the  land 
as  to  paying  for  trees  destroyed  in  the  process  of  mining,!"  jj^^ 
he  has  no  power  to  give,  sell,  trade  or  release  any  part  of  the 
leasehold  estate. ^^  A  vice  president  of  a  bank,  intrusted  with 
the  general  transaction  of  the  business  of  the  bank,  has  au- 
thority to  borrow  money,  make  or  indorse  notes  therefor,  and 


'^  Easnick  v.  W.  M.  Ritter  Lum- 
ber Co.,  187  Ky.  523,  219  S.  W. 
801;  Miley  v.  Heaney,  168  Wis. 
•18,   169   N.   W.   64. 

Whether  a  particular  contract 
made  by  a  general  manager  is 
within  his  implied  power  depends 
on  whether  its  execution  is  reason- 
ably necessary  to,  and  customary 
and  usual  in,  the  performance  of 
the  duties  to  be  discharged  by 
managers.  Napier  v.  Mozena  Coal 
Co.,  —  W.  Va.  — ,  103  S.  B.  125^ 

Even  a  general  manager  of  a 
bank  cannot  bind  it  in  regard  to 
transactions  outside  the  usual 
course  of  business.  Drovers '  & 
Mechanics'  Nat.  Bank  v.  First 
Nat.  Bank,  260  Fed.  9. 

A  superintendent  of  a  mine,  with 
power  to  make  work  contracts,  has 
no  implied  power  to  agree  to  fur- 
nish money  to  one  employed  to 
haul  coal  for  the  company,  to  en- 
able him  to  redeem  from  execution 
his  teams  used  to  haul  coal,  where 
it  does  not  appear  that  such  agree- 


ments are  usual  or  customary  un- 
der similar  circumstances.  Napier 
V.  Mozena  Coal  Co.,  —  W.  Va.  — , 
103  S.  E.  125. 

If  transactions  of  the  vice  presi- 
dent of  a  bank,  who  is  in  reality 
in  charge  of  the  bank,  with  an- 
other bank,  are  so  out  of  the  usual 
course  of  business  as  to  put  the 
latter  bank  on  notice  that  he  is 
acting  beyond  his  authority,  or 
using  the  bank's  name  in  his  own 
interest,  he  cannot  bind  his  bank. 
Drovers'  &  Mechanics'  Nat.  Bank 
V.    First    Nat.    Bank,    260   Fed.   9. 

8  Simpson  v.  Malter,  —  Cal. 
App.  — ,  185  Pac.  675. 

9  Sioux  Falls  Stock  Yards  Co. 
V.  Ash,  —  S.  D.  — .  177  N.  W. 
761. 

lOFairview  Fruit  Co.  v.  H.  P. 
Brydon  &  Bro.,  —  W.  Va.  — ,  102 
S.  E.  231. 

11  Carroll-Cross  Coal  Co.  v. 
Abranis  Creek  Coal  &  Coke  Co.,  83 
W.  Va.  205,  98  S.  E.  148,  citing 
Fletcher   Cyc.   Corp.   §§  2096,  2098. 
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assign  its  bills  receivable  as  security  in  the   usual  course  of 
business.^^ 


§2104.  Contracts  of  employment — In  general.  A  general 
manager  with  power  to  sell  threshing  machines  has  power  to 
employ  assistants  in  making  the  sale  and  to  arrange  for  a  reason, 
able  commission  for  them.^*  A  general  manager  who  is  the  con- 
trolling stockholder  has  power  to  employ  one  to  secure  funds 
for  the  corporation  and  to  promise  to  compensate  him  therefor.^* 
A  branch  manager  of  a  moving  picture  exchange  has  power  to 
orally  contract  for  services  outside  of  those  covered  by  a  written 
contract,  calling  for  a  different  class  of  work  to  be  paid  for 
on  a  different  basis,  where  not  interfering  with  the  services  to 
be  rendered  under  the  written  contract.^^ 

§2105.  — Employment  of  superintendent  or  other  general 
agent.  Employment  of  an  assistant  manager  by  the  president 
and  manager  is  presumptively  authorized  without  showing  au- 
thority from  the  board  of  directors.^® 

§  2106.  —  Emplo3mient  of  brokers  or  agents  to  buy  or  sell. 

The  general  manager  of  an  explosives  company  has  power  to 
employ  brokers  to  sell  explosives.^''  But  a  general  manager  has 
no  implied  power  to  agree  to  pay  a  real  estate  broker  for  serv- 
ices in  selling  the  entire  plant. ^*  The  secretary  of  a  family 
corporation,  who  runs  the  business  and  is  practically  the  cor- 
poration itself,  has  power  to  employ  one  to  procure  a  loan  upon 

12  Drovers '    &    Mechanics '    Nat.  poration    ' '  subject    to    the    advice 

Bank     v.     First     Nat.     Bank,     260  of  the  directors." 

Fed,  9.  17  Bassick    v.    Aetna    Explosives 

ISKopan  V.  Minneapolis  Thresh-  Co.,  246  Fed.  974. 

ing  Mach.   Co.,   39   N.   D.    27,    166  18  Brooke    v.    Cartersville    Chero- 

N.  W.  826.  Cola  BottUng  Co.,  23  Ga.  App.  671, 

11  Wolf    V.    Ideal    Sheet    Metal  99   S.   E.  150. 

Works,  209  111.  App.  252.  A  superintendent  of  a  raanufac- 

16  Malone    v.     Pathe    Exchange,  turing   plant   has   no    authority   tn 

141  Minn.  339,  170  N.  W.  215.  sell  the  property  and  hence  no  au- 

16  Grummet  v.  Fresno  Glazed  Ce-  thority  to  employ  a  broker  to  sell 

ment  Pipe  Co.,  —  Cal.  — ,  ]8.'5  Pac.  it.      Cusick    v.   Worthington   Pvimp 

388,  where  by-laws  gave  president  i  Machinery  Corporation,  169  Wis. 

direction  of  the  affairs  of  the  cor-  .509,   173   N.   W.  212. 
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certain  property  and  agree  to  pay  a  certain  commission  there- 
for, where  no  meeting  of  the  directors  had  been  held  for  some 
five  years.'' 

A  general  manager  has  no  power  to  sell  shares  of  stock,  or 
to  determine  the  price  for  which  they  should  be  sold,  or  to 
employ  an  agent  to  find  purchasers  for  stock.'''' 

§  2108.  —  For  what  length  of  time  contracts  of  employment 
may  be  made.  Where  a  director  takes  over  the  general  manage- 
ment of  the  business,  he  has  authority  to  hire  for  a  year  one  to 
manage  the  bowling  alleys  of  the  corporation.^' 

§2110.  Borrowing  money.  Ordinarily  the  manager  of  a 
branch  office  'has  no  power  to  borrow  money.*^ 

§2111.  Negotiable  paper — In  general.  There  are  decisions 
holding  that  a  general  manager  may  execute  notes.**  Whether  a 
general  manager  has  power  to  execute  notes  depends  on  the 
circumstances  of  the  particular  case,  it  is  held  in  Missouri.**  A 
general  manager  has  no  power  to  sign  notes  for  stock  in  another 
corporation.** 

§2113.  — Indorsement  for  transfer.  A  general  manager 
has  authority  to  indorse  a  note  for  transfer,  but  only  in  further- 
ance of  the  corporate  business.*^     Where   a   general  manager 

19  Koenig  v.  George  Logeinann  Where  president  is  general  mau- 
&  Sons  Co.,  170  Wis.  619,  176  N.  ager,  and  he  transacts  all  the  cor- 
W.  58.  porate  business,  he  has  power  to 

20  Rattray  v.  Wickersheim  Im-  execute  notes.  Passow  &  Sons  v. 
plement  Co.,  36  Cal.  App.  253,  171  Wetherbee,  50  Utah  243,  167  Pac. 
Pac.   964.  350. 

21  Hartford  v.  Massachusetts  24  Magnolia  Compress  &  Ware- 
Bowling  Alleys,  229  Mass.  30,  118  house  Co.  v.  St.  Louis  Cash  Eeg- 
N.  E.  188.  ister  Co.,  —  Mo.  App.  — ,  210  S. 

22  Guaranty   Bank    &    Trust    Co.  W.   125. 

V.  Beaumont  Cadillac  Co.,  —  Tex.  25  United      States     Printing     & 

Civ.  App.  — ,  218  S.  W.  638.  Lithographing  Co.  v.  Stovall-Jones 

23  MacKay    v.     Jamestown     Gas  Co.,  23  Ga.  App.  472,  98  S.  E.  407. 
Co.,  —  N.   D.  — ,   171   N.   W.   92;  26  Bank    of    Benson    v.    Gordon, 
Mitchell     Street     State     Bank     v.  103  Neb.  508,  172  N.  W.  367. 
Froedtert,    169    Wis.    120,    170    N. 

W.   832. 
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has  been  sent  to  a  distant  state  in  regard  to  a  claim  and  while 
there  he  receives  a  treasury  warrant,  he  has  implied  power  to 
indorse  and  cash  it  to  pay  his  expenses,  especially  where  he 
went  on  the  trip  unprovided  with  corporate  funds.*'' 

§  2114.  Purchases.**  A  general  manager  has  power  to  buy 
machinery  and  execute  notes  therefor  in  a  proper  case.*^  The 
manager  of  an  amusement  company  is  deemed  to  have  power 
to  buy  theater  furniture,  curtains,  equipment,  etc.,  where  it  had 
been  the  custom  for  a  long  time  for  him  to  buy  supplies  and 
the  corporation  had  always  paid  the  bills  without  protest.^"  The 
general  manager  of  a  gas  company  has  power  to  order  pipe  and 
fix  the  terms  of  payment.*^ 

§  2116.  Sales — General  rules.  A  general  manager  who  makes 
sales  has  authority  to  bind  the  corporation  by  agreements  re- 
lating to  such  sales.**  He  has  no  power  to  sell  all  the  cor- 
porate assets.**  The  "general  manager  of  a  corporation  has  no 
such  plenary  power  to  sell  out  its  entire  property  and  assets  as 
would  avoid  the  necessity  of  the  purchasers  inquiring  who  was 
really  interested  in  the  company,  and  such  inquiries  should  not 
have  been  made  solely  of  the  general  manager  and  his  col- 
league. ' '  ** 

§  2117.  —  Personal  property.  A  general  manager  of  a  seed 
company  has  power  to  warrant  seed  sold  although  the  custom 
of  the  trade  was  not  to  warrant  seed.**  The  fact  that  a  com- 
pany engaged  in  the  grain,  feed  and  mule  business  orders  a  car 

27  staples  V.  Port  Graham  Coal  nebee  Gas  &  Fuel  Co.,  117  Me. 
Co.,  46  App.  Cas.  (D.  C.)  542.  291,  104  Atl.  3. 

28  Power  of  general  manager  of  33  International  Harvester  Co.  v. 
brewing  company  ta  buy  saloon  Haueisen,  —  Ind.  App.  — ,  118 
furnishings,     see     Sternberger     v.  N.  B.  320. 

Anheuser-Busch   Brewing   Co.,    203  33  Empire  Coal  Min.  Co.  v.  Em- 

lU.  App.  S6.  pire  Coal  Co.,  183  Ky.  699,  210  S. 

2»  Dixie  Industrial   Co.   v.   Atlas  W.  474. 

Lumber  Co.,   202   Ala.   556,  81   So.  34  Curnen    v.    Eyan,    187    N.    Y. 

64.  App.  Div.   6,  175   N.   Y.   Supp.   50. 

*0  Southern    Amusement    Co.    v.  35  Moorhead  v.  Minneapolis  Seed 

Ferrell-Bledsoe   Furniture   Co.,   125  Co.,  139  Minn.  11,  L.  E.  A.  1918  C 

Va.  429,  99  S.  E.  716.  391,    Ann.    Cas.    1-918    E    481,    165 

siBraman,   Dow   &   Co.   v.   Ken-  N.  W.  484. 
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of  soft  drinks,  puts  the  proposed  seller  on  inquiry  as  to  the  power 
of  the  general  manager  to  act  in  a  matter  so  foreign  to  the 
business  of  his  corporation.^^  A  vice  president  of  a  cotton  seed 
oil  company  held  out  as  manager  of  its  mill  has  apparent  au- 
thority to  contract  to  sell  500  bales  of  linters  which  is  not 
much  in  excess  of  the  previous  yearly  output  of  the  mill,  where 
the  contract  is  not  an  extraordinary  one.^^  One  in  entire  charge 
of  the  only  office  a  domestic  corporation  has  in  the  state,  the 
statute  requiring  a  principal  office  in  the  state,  is  presumed 
to  have  power  to  contract  for  the  sale  of  merchandise  within 
the  scope  of  the  ordinary  business  of  the  corporation.** 

§  2118.  —  Real  property.  A  gift,  sale  or  release  of  a  portion 
of  the  mining  territory  to  another  corporation  is  not  within 
the  implied  powers  of  the  general  manager  of  a  mining  com- 
pany.*' 

§2120.  Gifts  and  dedications.  The  manager  cannot  give 
away  the  corporate  property,*"  but  a  general  manager  who  owns 
practically  all  the  stock  of  an  improvement  company  may  dedi- 
cate lands.*^ 

§2121.  Mortgage^  pledge  or  lien.  The  Alabama  statute 
authorizing  directors  to  execute  chattel  mortgages  does  not 
prohibit  execution  of  such  mortgages  by  one  to  whom  the  di- 
rectors committed  the  entire  management  of  the  corporation.*^ 

§2122.  Leases  and  contracts  of  hire.  The  general  manager 
of  a  mercantile  business  has  implied  power  to  execute  and  re- 
new leases  as  to  the  property  necessary  for  carrying  on  the 

36  St.  Louis  Beverage  Co.  v.  39  Carroll-Cross  Coal  Co.  v. 
Planters'  Grain  Elevator,  Mule  &  Abrams  Creek  Coal  &  Coke  Co., 
Feed   Co.,   198  Mo.  App:   284,   200      83   W.   Va.   205,   98   S.   E.  148. 

S.  W.  780.  40  Deutsche   P.   Kirclie   v.    Trus- 

37  E.  I.  Du  Pont  De  Nemours  &  tees,  89  N.  J.  Eq.  242,  104  Atl. 
Co.    V.    Capital    City    Oil    Co.,    146       642. 

La.   720,  84  So.  31.  41  Duke    Land    &    Improvement 

38  Faber-Musser  Co.  v.  William  Co.  v.  Murphy.  179  N.  C.  333,  101 
E.  Dee  Clay  Mfg.  Co.,  291  111.  240,      S,    E.    497. 

126  N.  E.  186,  rev'g  212  111.  App.  48 In    re    Grocers'    Baking    Co., 

674.  266  Fed.   900. 
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business,  such  as  storehouse,  lands,  etc.*^  A  general  manager 
is  presumed  to  have  power  to  reduce  the  rent  of  a  subtenant 
in  the  building  where  the  corporation  conducted  its  business, 
in  order  that  the  corporation  might  not  lose  such  sublessee  and 
the  entire  rent.**  A  general  agent  with  authority  to  rent  lands 
has  apparent  power  to  fix  the  terms  of  the  rental  contracts.*^ 
The  general  manager  of  a  coal  company  has  no  implied  authority 
to  dispose  of  or  incumber  to  another  company  any  part  of  its 
leasehold  estate.*^ 

§  2123.  Insurance.  A  general  manager  does  not  necessarily 
have  authority  to  change  the  beneficiary  in  an  insurance  policy 
payable  to  the  corporation.*'' 

§2126.  Guaranty  or  indemnity.  A  general  manager  may 
make  a  guaranty  in  the  usual  course  of  business,*^  where  within 
the  power  of  the  corporation.*®  For  instance,  a  general  man- 
ager has  power  to  guarantee  notes  of  customers  given  in  pay- 
ment of  goods  to  a  third  person,  on  which  the  corporation  gets 
a  commission  for  the  sale,  where  the  obligation  was  one  within 
the  usual  course  of  the  corporate  business.^"  So  the  managing 
officers  of  a  brewing  company  (in  this  case  the  president  and 
secretary)  have  power  to  either  authorize  or  ratify  the  guar- 
anty of  rent  under  a  lease  by  a  third  person  to  a  saloon  keeper, 
where  the  act  is  not  ultra  vires.^^    It  has  even  been  held  that 

43  Georgia  Casualty  Co.  v.  Mas-  App.  Div.  886,  169  N.  Y.  Supp. 
sey,  201  Ala.  601,  79  So.  33.  1088.  See  Weiss  v.  Fred  Bender 

44  Sherman,  Clay  &  Co.  v.  Buf-  Store  Fixture  Co.,  207  111.  App. 
fum  &  Pendleton,  91  Ore.  352,  179  72. 

Pac.  241.  That  a  general  manager  who  is 

45  Three  States  Lumber  Co.  v.  also  secretary  and  treasurer  and 
Moore,  132  Ark.  371,  201  S.  W.  owns  nearly  half  the  corporate 
508.  stock   may   guarantee   payment   of 

46  Standard  Island  Creek  Coal  rent  by  a  third  person  to  promote 
■Co.  V.  Shamrock  Coal  Co.,  —  W.  business,  see  Weiss  v.  Fred  Bender 
Va.  — ,  104  S.  E.  106.  Store  Fixture  Co.,  207  111.  App.  72. 

47  Coleman  v.  Northwestern  49  Woods  Lumber  Co.  v.  Moore, 
Mut.  Life  Ins.    Co.,   273   Mo.    620,  —  Cal.  — ,  191  Pac.  905. 

201  S.  W.   544.  60  Advance  Eumely  Thresher  Co. 

48  C.  F.  Harms  Co.  v.  Leonhard  v.  Evans  Metcalf  Implement  Co., 
Michel  Brewing  Co.,  228  N.  Y.  263,      103  Kan.  532,  175  Pac.  392. 

126   N.   E.    705,,  rsv'g   183    N.    Y.  51  Depot     Eealty     Syndicate     v. 
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a  general  manager  has  implied  authority  to  guarantee  payment 
by  an  employee  for  furniture  he  proposed  to  buy,  in  order  to 
retain  him  as  an  employee.*^ 

On  the  other  hand,  a  bank  manager  has  no  authority  to  guar- 
antee payment  of  a  debt  by  a  third  person. ^^  So  a  branch  house 
manager  of  a  threshing  machine  company  is  not  impliedly  au- 
thorized to  agree  to  save  a  chamber  of  commerce  harmless  from 
loss  in  promoting  a  corn  show  where  there  is  nothing  to  show 
the  character  of  the  company 's  business  nor  the  actual  authority 
of  such  manager.^* 

§2129.  Releases  or  modification  of  contracts.  A  general 
manager  who  makes  a  sale  has  power  to  modify  the  terms  of  the 
contract. ^^  A  general  manager  of  an  oil-drilling  company  has 
authority  to  modify  a  drilling  contract  so  as  to  permit  the  owner 
of  the  land  to  do  the  drilling  with  the  equipment  of  the  com- 
pany.^^  A  mere  sales  manager,  has  no  authority  to  alter  the 
terms  of  a  written  contract  made  by  the  corporation. ''' 

§2131.  Compromise  and  settlement.  A  superintendent  of  a 
sawmill  is  not  authorized  to  compromise  lawsuits  filed  against 
employees  of  the  corporation  as  individuals.^* 

XX.    POWERS   OF   CASHIERS 

§2138.  Cashiers  of  banks — In  general.  Cashier  of  a  bank 
is  generally  its  chief  executive  officer  and  its  general  agent  in 
the  transaction  of  its  legitimate  business.^'     A  bank  cashier 

Enterprise    Brewing    Co.,    87    Ore.  56  Hinton  v.  D  'Tarmett,  —  Tex. 

C60,    L.    E.    A.    1918    C    1001,    170  Civ.  App.  — ,  212  S.  W.  ,518. 

Pae.-294,  171  Pac.  223.  67  Interstate     Chemical     Co.     v. 

52  M.  Burg  &  Sons  v.  Twin  City  James  Leo  Co.,  —  N.  J.  L.  — ,  110 
Four  Wheel  Drive  Co.,  140  Minn.  Atl.  903. 

101,  167  N.  W.  300.  58  Rasniek  v.  W.  M.  Bitter  Lum- 

53  Merchants  Bank  of  Canada  ber  Co.,  187  Ky.  523,  219  S.  W. 
V.  Stevens,  49  Dom.  L.  Eep.  (Can.)       801. 

528.  59  Chapman  v.  First  Nat.  Bank, 

54  J.  I.  Case  Threshing  Maeh.  —  Wyo.  — ,  181  Pac.  360.  See  also 
Co.  V.  Dallas  Chamber  of  Com-  Shrader  v.  MeDaniel,  106  Kan. 
merce,  —  Tex.   Civ.  App.  — ,  206  755,  189  Pae.  954. 

S.  W.  206.  It  is  "not  within  the  apparent 

65  Ware  v.  Fairbanks-Morse  Co.,  scope  of  the  cashier 's  authority  to 

—   Tex.   Civ.   App.  — ,   217   S.   "W.  speak  for  the  board  of  directors." 

211.  Eeuter   v.   Nixon   State   Bank,  — 
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given  the  entire  management  of  the  bank  for  a  considerable  time 
has  authority  to  do  anything  which  the  board  of  directors  might 
have  authorized  him  to  do  in  the  first  instance,  so  far  as  inno- 
cent third  persons  are  concerned,  although  the  bank  is  de- 
frauded by  the  acts.®"  He  has  the  apparent  power  to  bind  the 
bank  in  its  usual  financial  business,®^  but  he  cannot  bind  the 
bank  by  making  a  contract  with  an  architect  nor  for  the  build- 
ing of  a  two-story  brick  building,***  and  he  has  no  power  to  make 
loans  for  depositors  in  the  name  of  the  bank.®^ 

The  general  rule  of  agency  that  no  person  can  act  as  an  agent 
in  a  transaction  in  which  he  has  a  personal  or  pecuniary  interest 
applies  to  the  cashier  of  a  bank.®* 

The  powers  of  cashiers  of  banks  are  sometimes  expressly 
limited  by  statutes.®* 

§2139.  — Acts  done  outside  of  bank  or  of  banking  hours. 

The  acts  of  a  cashier  and  manager  of  a  bank,  when  acting  for 
the  bank,  are  binding  on  the  bank  whether  such  acts  take  place 
within  the  bank  building  or  elsewhere.®® 

§2142,  — Certification  of  checks.  A  cashier  has  inherent 
power  to  certify  cheeks.®'' 

§  2143.  —  Executing,  accepting,  etc.,  negotiable  instruments. 

Whether  a  cashier  of  a  bank  has  authority  to  issue  a  draft  for 
the  debt  of  a  corporation  in  which  he  is  a  stockholder  and  man- 
aging ofiicer,  and  upon  which  debt  he  is  a  surety,  is  the  subject 
of  conflict  in  the  decisions.®* 

Tex.     Civ.     App.  — ,    206     S.     W.  64  Choctaw   Bank    v.    Gewin,    16 

715.  Ala.  App.   349,   78  So.  96. 

60  First  State  Bank  v.  Lang,  —  65  See     Bank     of     Kirksville     v. 

Mont.  — ,  174  Pac.  597.  Sloop,    198    Mo.    App.    225,    200    S. 

SlEeuter  v.   Nixon   State  Bank,  W.   72,  transfer  of  notes,   etc.,  re- 

—  Tex.   Civ.  App.  — ,   206   S.   W.  ceived  for  money  loaned. 

715.  66Eavinia   State   Bank  v.   Kirk- 

62  Eeuter  v.   Nixon   State  Bank,       patrick,  —  S.  D.  — ,  173  N.  "W.  863. 

—  Tex.  Civ.  App.  — ,  206  S.  "W.  67  Smith  v.  Hubbard,  205  Mich. 
715.  44,  171  N.  W.   546. 

63 Holmes  v.  Uvalde  Nat.  Bank,  68 Citizens'  Trust  Co.  v.  Abston, 

—  Tex.   Civ.   App.  — ,   222   S.   W.      Wynne  &  Co.,  242  Fed.  392. 
640, 
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§2146.  — Purchases  and  sales,  including  transfers  of  com- 
mercial paper.  The  cashier  of  a  bank  has  prima  facie  au- 
thority to  transfer  notes  belonging  to  the  bank,^*  in  the  usual 
course  of  business.'"'  He  is  not  prohibited  by  Missouri  statutes 
from  selling  notes  held  by  the  bank  in  the  ordinary  course  of 
business.''^ 

§  2148.  —  Purchase  and  sales  of  shares  of  stock  or  acceptance 
thereof  in  payment.  The  cashier  of  a  national  bank  may  be 
clothed  by  the  board  of  directors  with  power  to  sell  corporate 
shares  acquired  by  the  bank  as  a  result  of  a  loan  made  upon 
the  shares  as  security.''^ 

§  2149.  —  Pledge  or  mortgage.  Cashier  of  a  bank  has  power 
to  receive  bonds  as  collateral  on  behalf  of  the  bank,''^  or  to 
pledge  collateral  for  a  debt  of  the  bank.''* 

§  2151.  —  Contracts  of  employment.  Cashier  of  a  bank  has 
no  apparent  authority  to  make  a  contract  with  an  architect  nor 
for  the  building  of  a  two-story  brick  building.''^ 

§  2154.  —  Releases.  A  cashier  of  a  bank  cannot  release  a 
debt  due  the  bank.''^ 

§  2155.  —  Compromises.  A  cashier  of  a  bank  has  no  au- 
thority to  sign  a  composition  agreement  with  a  debtor.'''' 

69  ChtTotaw  Bank  v.  Gewin,  16  75  Eeuter  v.  Nixon  State  Bank, 
Ala.  App.  349,  78  So.  96.                       —   Tex.    Civ.   App.  — ,   206   S.   W. 

70  Choctaw   Bank    v.    Gewin,    16      715. 

Ala.  App.  349,  78  So.  96.  76  First  State  Bank  v.  Lang,  — 

71  Taylor  v.  Fuqua,  —  Mo.  App.      Mont.  — ,  174  Pac.  597. 

— ,  219  S.  W.  971.  A    cashier,    although    acting    as 

72  Union  Nat.  Bank  v.  McBoyle,  general  manager  of  a  bank,  has  no 
243  TJ.  S.  26,  61  L.  Ed.  570,  dis-  power  to  release  security  put  up 
missing  writ  of  error  to  review  168  by  the  president,  since  the  latter 
Cal.  263,  142  Pac.  837.  must  show  that  his  dealings  with 

73  Mitchell  Street  State  Bank  v.  the  bank  have  been  fair  and 
Sehaefer,  169  "Wis.  543,  173  N.  W.  honest.  First  State  Bank  v.  Lang, 
330.  —  Mont.  — ,  174  Pac.  597. 

74  Houston  Nat.  Exchange  Bank  77  Hodiamont  Bank  v.  Franklin, 
v.  Gregg  County,  —  Tex.  Civ.  App.  —  Mo.  App.  — ,  215  S.  W.  503. 

— ,   202   S.   W.   805. 
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§2156.  — Accepting  pajmients.  Cashier  of  a  bank  has  au- 
thority to  collect  notss  due  the  bank,  and  a  payment  to  him  is 
not  at  the  risk  of  the  payor  even  though  he  does  not  produce 
the  note.''^ 

§2157.  — Collections  and  legal  proceedings  to  enforce.    A 

bank  cashier  has  authority  to   receive   commercial   paper  for 
collection.''' 

XXI.    ADMISSIONS,  DECLARATIONS  AND  REPRESENTATIONS  OF  OFFICERS 

AND    AGENTS 

§  2161.  General  rules — Elements  making  declarations  or  ad- 
missions binding.  Admissions  of  officers  are  binding  on  the 
corporation  only  v?here  they  are  acting  for  the  corporation  and 
within  the  scope  of  their  authority.*"  The  rule  that  the  state- 
ments of  an  officer  or  agent  are  not  binding  on  the  corporation 
where  he  is  known  to  have  a  personal  interest  in  the  transaction 
apart  from  his  interest  or  duty  as  an  officer  or  agent,  applies 
only  when  the  statement  is  made  in  his  own  interest  and  against 
the  interest  of  the  corporation,  to  the  knowledge  of  the  other 
party.*^ 

§2162.  — Statements  as  to  past  events.  The  president  of 
a  bank  has  no  power  to  bind  the  bank  by  statements  as  to  past 
transactions.*^  But  it  has  been  held  that  an  agent  of  a  corpora- 
tion, if  acting  within  the  scope  of  his  authority,  may  make  an 
admission  in  behalf  of  the  corporation  as  to  a  past  transaction 
just  as  a  natural  person  or  his  authorized  agent  may  do  so.*' 

§2164.  — Application  of  rules.  Statements  of  the  man- 
ager, president  and  secretary  as  to  ownership  of  property  by  the 
corporation  are  binding  on  the  company.**    Fraudulent  repre- 

78  National  Bank  v.  Whitney,  —  82  First  Nat.  Bank  of  Sweet- 
Cal.  — ,  183  Pac.  789.                            water,    Texas    v.    Bust,    257    Fed. 

79  Chapman  v.  First  Nat.   Bank,       29. 

—  Wyo.   — ,   181    Pac.    360,   notes  83  Eosenberger  v.   H.   E.   Wileox 

and  mortgage.  Motor    Co.,   —   Minn.    — ,    177    N. 

80  Caddy  Oil  Co.  v.  Sommer,  186      W.   625. 

Ky.  843,  218  S.  W.  288.  84  Palmer-Haworth    Logging    Co. 

81  Mitchell  .Street  State  Bank  v.  v.  Henderson,  90  Ore.  192,  174  Pac. 
Schaefer,  169  Wis.  543,  173  N.  W.      531. 

330. 
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sentations  of  officers  of  a  bank,  inducing  the  execution  of  a 
note  to  the  bank,  are  imputable  to  the  bank.'^ 

A  bank  is  not  bound  by  the  false  statement  of  an  officer  that 
the  bank  has  been  merged  with  another,  since  a  merger  is  not 
in  the  usual  course  of  business.'^  A  letter  written  by  a  corporate 
officer  after  an  assignment  for  benefit  of  creditors  is  not  ad- 
missible against  the  corporation  to  show  an  independent 
acknowledgment  by  the  corporation  of  the  existence  of  a  cor- 
porate debt.*'' 

§  2168.  Statements  of  particular  officers  or  agents — Direc- 
tors. Statements  of  one  director  are  not  binding  on  the  others  *' 
nor  on  the  board  of  directors  as  a  whole.'®  For  instance,  di- 
rectors are  not  bound  by  statements  of  a  codirector  who  is 
president  that  money  furnished  by  the  directors  to  the  com- 
pany was  a  donation  and  not  a  loan.'* 

§  2169.  —  President.  Representations  of  the  president  are 
not  binding  on  the  corporation  in  many  instances.*^  For  in- 
stance, statements  by  the  president  of  a  bank  as  to  a  matter 
vested  by  statute  exclusively  in  the  directors  are  not  binding 
on  the  bank.®2  So  the  president  has  no  implied  power -to  bind 
the  corporation  by  declarations  as  to  boundaries ;  but  it  is  other- 
wise where  he  is  in  general  charge  of  the  lands  and  actively 
looking  after  the  establishment  of  the  boundaries.®^  Statements 
by  the  president  at  the  office  of  the  corporation,  while  in  charge 
of  the  corporate  business  and  in  the  course  of  negotiations 
within  the  scope  of  his  general  authority,  are  binding  on  the 
corporation.®* 

85  Brady  v.  Cobbs,  —  Tex.  Civ.  90  Andrews  v.  Cosmopolitan 
App.  — ,  211  S.  W.  802.  Bank,    183    N.    Y.   App.   Div.'   787, 

86  Drovers'  &  Mechanics'  Nat.  171  N.  Y.  Supp.  875,  rev 'g  on  other 
Bank  v.  First  Nat.  Bank,  260  grounds  101  N.  Y.  Misc.  672,  167 
Fed.  9.  N.  Y.  Supp.  935. 

ST  Hurley-Mason    Co.    v.    Pacific  91  See  Ichelson  v.  S.   Schlein  & 

Commissary  Co.,  —  Wash.  — ,  191  Sons,  103  N.  Y.  Misc.  673,  171  N. 

Pac.    624.  Y.    Supp.   2. 

88  Schuster  Bros.  v.  Davis  Bros.,  92  Conway   v.   First   Nat.   Bank, 

185  Iowa  143,  170  N.  W.  292.  256  Fed.  277. 

89Eeuter  v.   Nixon   State  Bank,  93Blacksburg   Min.    &   Mfg.   Co. 

—  Tex.   Civ.   App.  — ,   206   S.   W.  v.  Bell,  125  Va.  565,  100  S.  E.  806. 

715.  94  Eosenberger  v.  H.  E.  Wilcox 
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The  cashier  and  president  of  a  bank  have  no  authority  to 
make  representations  to  a  prospective  purchaser  of  stock  of  the 
bank,  as  to  the  condition  of  the  bank  and  the  value  of  the 
stock.9^ 

A  director  is  not  bound  personally  by  the  representations  of 
the  president  of  the  eorporation.86 

§  2172.  —  General  manager.'''  A  general  manager  has  power 
to  represent  that  certain  indebtedness  of  the  corporation  exists, 
in  order  to  obtain  a  loan.'^  Since  merger  of  a  corporation  with 
another  is  not  in  the  usual  course  of  business  of  a  corporation, 
the  corporation  is  not  bound  by  the  false  statement  of  a  vice 
president  or  other  official  in  charge  of  its  current  business  that 
there  has  been  a  merger  and  assumption  of  liabilities  of  the 
absorbed  corporation." 

§  2173.  —  Cashier.  Declarations  of  a  cashier  in  connection 
with  a  loan  are  binding  on  the  bank.^ 

§  2174.  —  Miscellaneous  agents.  Agents  to  whom  the  entire 
subject  of  making  sales  of  land  was  left  by  the  corporation  have 
ostensible  authority  to  represent  that  certain  land  within  the 
subdivision  was  to  be  used  as  a  public  street.'' 

Declarations  of  a  foreman  are  binding  on  the  corporation  only 
when  they  were  made  in  the  course  of,  or  in  connection  with, 
those  duties  which  he  has  been  authorized  to  perform.* 

Motor  Co.,  —  Minn.  — ,  177  N.  W.  99 Drovers'    &    Mechanics'    Nat. 

625,  citing  3  Fletcher  Cye.   Corp.,  Bank    v.    First    Nat.     Bank,     260 

§2160.  Fed.  9. 

95  Farmers'  State  Guaranty  1  Mitchell  Street  State  Bank  v. 
Bank  v.  Cromwell,  —  Okla.  — ,  Schaefer,  168  Wis.  543,  173  N.  W. 
173  Pae.  826.  330. 

96  Andrews  v.  Cosmopolitan  2  City  of  Venice  v.  Short  Line 
Bank,  183  N.  T.  App.  Div.  787,  Beach  Land  Co.,  —  Cal.  — ,  181 
171   N.   Y.   Supp.    875.  Pae.    658. 

97  See  generally  Porterfield  v.  3  Craig's  Adm'x  v.  Kentucky 
American  Surety  Co.,  201  Mo.  App.  Utilities  Co.,  183  Ky.  274,  209  S. 
8,  210  S.  W.  119.  W.  33. 

98  Hartley  v.  Ault   Woodenware 
Co.,  82  "W.  Va.  780,  97  S.  E.  137. 
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XXII.    EATIPICATION    AND    ESTOPPEL 

§  2177.  General  considerations.*  A  public  service  company 
which  occupies  property  as  a  tenant  or  by  permission  is  subject 
to  the  same  rules  as  to  estoppel,  etc.,  as  private  persons.^ 

§2178.  Statement  of  general  rule.  Unauthorized  acts  of 
corporate  officers  or  employees  may  be  validated  by  ratification 
by  the  corporation.^  The  general  doctrine  of  estoppel  in  pais 
operates  against  corporations  in  like  manner  as  agaiiist  natural 
persons.''  Estoppel  by  deed  applies  to  corporations  as  well  as 
to  persons.' 

A  report  of  an  officer  to  his  corporation  is  not  an  account 
stated,  and  the  approval  of  the  report  does  not  estop  the  cor- 
poration to  deny  its  accuracy.' 

§  2181.  Ultra  vires  acts.  There  can  be  no  ratification  of  an 
act  which  an  officer  is  forbidden  to  do  by  statute  and  which 
the  statute  declares  to  be  "  null  and  void. ' '  ^^  Acts  of  a  cashier 
of  a  bank  in  violation  of  a  statute  cannot  be  validated  by  ratifi- 
cation of  the  direetoi*s.i^ 

§2182.  Knowledge  as  element  of  ratification — General  rule. 

Katification,  to  be  effectual,  must  have  been  made  with  a  full 
knowledge  of  all  material  facts.^^     Ratification  of  dealings  be- 

*  Ratification  distinguished  from  natural   persons,   and   the   estoppel 

estoppel,  see  Depot  Eealty  Syndi-  by  acquiescence  of  the  cashier  and 

eate    v.    Enterprise    Brewing    Co.,  manager  of  a  bank  operates  as  an 

87  Ore.  560,  L.  E.  A.  1918  C  1001,  estoppel  against  the  bank.   Eavinia 

171  Pae.  223.  State  Bank   v.  Kirkpatriek,  —  S. 

5  Western  TJ.   Tel.   Co.   v.   Louis-  D.  — ,  173  N.  W.  863. 

ville   &   N.   R.    Co.,   250   Fed.    199.  8  Hartley    v.    Ault    Woodenware 

6  Georgia  Casualty  Co.  v.  Mas-  Co.,  82  W.  Va.  780,  97  S.  E.  137. 
sey,  201  Ala.  601,  79  So.  33;  Row-  9  Stagg  v.  Kansas  Free  Eair 
land  V.  Progressive  Inv.  Co.,  • —  Ass'n,  105  Kan.  600,  8  A.  L.  E. 
Mo.     App.     — ,     202     S.     W.     257;  478,    185    Pac.    893. 

Lawrence    Coal    Co.    v.    Shanklin,  10  Bank    of   Kirksville   v.   Sloop, 

—  N.  M.  — ,  183  Pac.  435.  198  Mo.  App.  225,  200  S.  W.  72. 

7  Eavinia  State  Bank  v.  Kirk-  11  Taylor  v.  Fuqua,  —  Mo.  App. 
Patrick,  —  S.  D.  — ,  173  N.  W.  863.  — ,  219  S.  W.  971;  Bank  of  Kirks- 

The    doctrine    of    equitable    es-       ville   v.   Sloop,   198.  Mo.   App.   225, 
toppel    operates    against     corpora-       200  S.  W.  72. 
tions    in    like    manner    as    against  12  Emerson   v.   Fisher,    246   Fed, 
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tween  a  director  and  the  (lorporation  by  aequiesueuee  alone  must 
be  based  on  knowledge  plus  opportunity  to  act.^*  However, 
ratification  of  a  contract  is  binding  although  the  corporation  had 
no  knowledge  as  to  the  commissions  agreed  to  be  paid.^* 

§2185.  —Knowledge  of  officer  or  agent  as  imputable  to 
corporation.  "While  knowledge  of  the  affairs  of  a  bank  by  the 
directors  will  be  presumed  in  favor  of  an  innocent  thiid  per- 
son, no  such  presumption  is  indulged  in  favor  of  the  president 
who  is  himself  a  director. ^^ 

§  2186.  Who  may  ratify — General  rules.    Employment  of  an 
attorney  may  be  ratified  by  the  directors  or  at  a  stockholder;-; 
meeting.  ^^ 

§2187.  — Ratification  of  one's  own  acts.  A  corporate  of- 
ficer cannot  ratify  his  own  unauthorized  act.^''  For  instance, 
directors  cannot  ratify  their  own  violations  of  duty  although 
the  guilty  directors  constitute  a  majority  of  the  directors  or  of 
the  stockholders.^*  Likewise,  a  contract  made  by  promoters 
cannot  be  ratified  by  the  same  persons  as  directors  after  creation 
of  the  corporation. 1^  So  the  president  cannot  himself  ratify 
his  own  unauthorized  act.^" 

§2188.  — Directors.  Unauthorized  acts  of  the  president  of 
a  corporation  may  be  ratified  by  the  board  of  directors  if  the 

642;    Caddy    Oil    Co.    v.    Sommer,  ISMrst  State.  Bank  v.  Lang,  — 

186  Ky.  843,  218  S.,W.  288;  First  Mont.  — ,  174  Pac.  597. 

State  Bank  v.  Lang,  —  Mont.  — ,  18  Ney     v.     Eastern     Iowa     Tel. 

174  Pae.  597;  Fields  v.  Victor  Co.,  185  Iowa  610,  171  N.  W.  26. 
Building  &  Loan  Co.,  —  Okla.  — ,  17  Sheatz    v.    Markley,    249   Fed. 

175  Pac.    529;    Guaranty    Bank    &  315. 

Trust    Co.    V.    Beaumont    Cadillac  ,  18  Farwell  v.  Pyle-National  Elec. 

Co.,    —    Tex.    Civ.    App.    — ,    218  Headlight  Co.,  289  111.  157,  10  A. 

S.    W.    638;    Citizens'    Nat.    Bank  L.  E.  363,  124  N.  E.  449,  aff  g  212 

V.  Blizzard,  80  W.  Va.  511,  L.  R.  111.   App.   450. 

A.  1918  A  129,  93  S.  E.  338.  19  Ennis  v.  New  World  Life  Ins. 

13  Jordan  V.  Jordan  Co.,  —  Conn.  Co.,   97  Wash.   122,  165  Pae.   1091. 

— ,   109  Atl.   181.  20  Hoffman  v.  M.  Gottstein  In\-. 

11  Conservation  C.  v.  Stimpson,  Co.,  101  Wash.  428,  172  Pac.  573. 
—  Md.  — ,   110   Atl.   495. 
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acts  are  within  the  powers  of  the  directors.^^  Acts  of  a  minority 
of  the  directors  may  be  ratified  by  the  other  directors.^^  So 
conduct  of  individual  directors  may  amount  to  ratification.^'  In 
California,  ratification  may  be  by  the  knowledge,  approval  and 
consent  of  a  majority  of  the  board  of  directors  acting  indi- 
vidually and  informally.** 

§  2189.  —  Officers  or  agents  other  than  directors.  A  general 
manager  has  power  to  ratify  a  contract  which  is  within  the 
scope  of  his  authority  to  make,  when  such  contract  is  made 
by  an  unauthorized  person.*^ 

§  2190.  —  Stockholders.  Acts  of  officers,  where  unauthor.-. 
ized,  may  be  ratified  by  the  stockholders,^^  but  not  where  against 
public  policy  or  expressly  prohibited  by  statute.*''  Where  a 
contract  is  made  for  the  corporation  by  its  manager  and  rati- 
fied by  the  only  other  real  stockholder,  it  is  no  defense  that 
the  contract  was  made  without  observing  the  formal  requisites 
required  by  the  charter.**  It  has  been  held  that  ratification  of 
acts  of  directors  by  acquiescence  of  the  stockholders,  after  being 
given  written  notice  of  the  acts  of  the  directors,  is  binding  on 
the  corporation ;  *^  but  it  is  also  held  that  mere  consent  or  silence 
on  the  part  of  stockholders  does  not  operate  as  a  ratification 
or  an  estoppel.^"  A  stockholder  who  consents  to  a  corporate  act 
is  afterwards  estopped  to  attack  it.*^ 

21  Caddy  Oil  Co.  v.  Sommer,  186  v.  City  of  Laredo,  —  Tex.  Civ. 
Ky.  843,  218  S.  W.  288.  App.  — ,  213  S.  W.  320. 

22  Geisenberger  &  Friedler  v.  27  Martindale  v.  DeKay,  101  N. 
Eobert  York  &  Co.,  262  Ted.   739.  Y.    Misc.    728,    166    N.    Y.    Supp. 

23  Dielcinson   v.    Citizens '   Ice    &  405. 

Fuel   Co.,   139   Minn.    201,   165    N.  28  Commercial     Security     Co.    v. 

W.    1056.  Modesto    Drug    Co.,   —    Cal.   App. 

24  Countryman       v.       California      — ,  184  Pac.  964. 

Trona    Co.,   —    Cal.    — ,    170    Pao.  29  Grice   v.   Anderson,   109  S.  C. 

1069.  388,  96  S.  E.  222. 

25  Eraman,  Dow  &  Co.  v.  Kenne-  30  Southern  California  Homj 
bee  Gas  &  Fuel  Co.,  117  Me.  291,  Builders  v.  Young,  —  Cal.  App. 
104  Atl.   3.  — ,  188  Pac.  586. 

26  West  Side  Irrigation  Co.  v.  31  Fish  v.  Harrison,  87  N.  J.  Eq. 
United  States,  246  Fed.  212;  Buan  ]():;,  100  Atl.  185. 
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§  2193.  How  ratification  may  be  effected  in  general — Express 
and  implied.  Ratification  may  be  informal.^''  It  need  not  be 
by  formal  vote.'*  The  assent  of  a  corporation  to  acts  done  on 
its  account  may  be  inferred  in  the  same  manner  that  the  assent 
of  a  natural  person  -may  be.^* 

§2195.  Silence  or  acquiescence  as  ratification — General 
rules.  Acquiescence  by  silence  may  amount  to  ratification  as 
well  as  affirmative  action.*^  Acquiescence  may  rest  on  the  prin- 
ciple of  ratification  or  upon  the  principle  of  estoppel.*® 

§2196.  — Application  of  rules.  Contracts  of  employment 
may  be  ratified  by  silence  with  knowledge  of  the  rendition  of 
such  services.*'  A  church  corporation  may  be  estopped  to  deny 
the  authority  of  an  officer  to  hire  a  broker  to  sell  church  land, 
by  knowledge  of  the  contract  and  of  expenditures  by  the 
broker.**  Silence  and  inaction  of  officers  and  stockholders 
amounts  to  a  ratification  of  payments  by  a  corporate  officer 
of  his  own  debts  by  corporate  checks  .*'  Silence  of  one  who  is 
cashier  and  manager  of  a  bank,  sufficient  to  estop  him  as  an 
individual,  works  an  estoppel  against  the  corporation.*"  Want 
of  power  of  an  officer  to  execute  a  chattel  mortgage  may  be 

32  Security  State  Bank  v.  Failure  to  disaffirm  after  knowl- 
Fischer,  38  N.  D.  132,  164  N.  W.  edge  constitutes  ratification.  Citi- 
326.  zens'    Saving    Trust    Co.    v.    lude- 

33  In  re  National  Piano  Co.,  252  pendent  Lumber  Co.,  —  Neb.  — , 
Fed.  950.  178   N.   W.  270. 

34Harwood    v.    Ft.    Wortli    Nat.  36  In    re    Grocers'    Baking    Co., 

Bank,  —  Tex.  Civ.  App.  — ,  205  S.  266    Fed.    900,    citing    4    Fletcher 

W.  484.  Cyc.  Corp.,  §  2195. 

36Atherton  v.  Beaman,  256  Fed.  37  Baker   v.   Brown   &   Hackney, 

871,  875;  Mobile  Towing  &  VFreck-  —  Ark.  — ,  215  S.  W.  578;  Bacon 

ing  Co.  v.  First  Nat.  Bank  of  Lake-  v.  Bankers '  Trust  &  Savings  Bank, 

land,  Florida,  201  Ala.  419,  78  Sa.  143  Minn.  318,  173  N.  W.  719. 

797;   Bacon   v.   Bankers'   Trust   &  38 Stablein    v.    Hutterische    Ge- 

Savings  Bank,  143  Minn.  318,  173  meinde,  —   S.   D.   — ,   177   N.   W. 

N.   W.    719;    Depot   Eealty   Syndi-  810. 

eate    v.    Enterprise    Brewing    Co.,  39Atherton  v.  Beaman,  256  Fed. 

87  Ore.  560,  L.  E.  A.  1918  C  1001,  871. 

170  Pac.  294;  Harwood  v.  Ft.  40Ravinia  State  Bank  v.  Kirk- 
Worth  Nat.  Bank,  —  Tex.  Civ.  patrick,  —  S.  D.  — ,  173  N.  W. 
App.  —    205  8.  AV.  484.  863. 
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eured  by  ratification  of  the   mortgage   by  the   corporation  by 
approval  and  failure  to  return  the  proceeds.*' 

§2197.  — Retention  of  agent  as  ratification.  Permitting 
an  attorney  to  continue  as  such  for  the  corporation  without  ob- 
jection or  inquiry  ratifies  his  unauthorized  employment  by  the 
general  manager.** 

§2198.  — Time  within  which  to  disaffirm.  A  corporation 
cannot  disavow  acts  of  its  officers  unless  it  promptly,  returns  or 
tenders  back  the  benefits  received.*' 

§2199.  Acceptance  and  retention  of  benefits  as  implied 
ratification.  Acceptance  of  benefits  with  knowledge  is  an  im- 
plied ratification.**  Acceptance  of  benefits  of  a  contract  estops 
the  corporation  to  deny  the  authority  of  the  contracting  officer.** 
Authority  or  ratification  may  be  inferred  where  the  corporation 
receives  and  retains  property  by  virtue  of  the  cbntract.*^  For 
instance,  acceptance  of  services  rendered  with  full  knowledge 


41  In  re  Grocers'  Baking  Co.,  266 
Fed.  900. 

42  Countryman  v.  California 
Trona  Co.,  —  Cal.  — ,  170  Pac. 
1069. 

43  Magnolia  Compress  &  Ware- 
house Co.  V.  St.  Louis  Cash  Eeg- 
ister  Co.,  —  Mo.  App.  — ,  210  S. 
W.  125. 

44  Standard  Roller  Bearing  Co. 
V.  Hess-Bright  Mfg.  Co.,  264  Fed. 
516;  Wilson  v.  Davis,  138  Ark. 
Ill,  211  S.  W.  152;  Ebner  v. 
West  Hollywood  Transfer  Co.,  — 
Cal.  App.  — ,  187  Pac.  114;  Lang 
V.  Pacific  Brewing  &  Malting  Co., 
—  Cal.  App.  — ,  187  Pac.  81;  Com- 
mercial Security  Co.  v.  Modesto 
Drug  Co.,  —  Cal.  App.  — ,  184  Pac. 
964;  Hammitt  v.  Virginia  Min. 
Co.,  32  Idaho  245,  181  Pac.  336; 
Bertholf  v.  Fisk,  182  Iowa  1308, 
166  N.  W.  713;  Gasser  v.  Great 
Northern  Ins.  Co.,  —  Minn.  — ,  176 
N.   W,  484;   Dickinson   v.   Citizens' 


Ice  &  Fuel  Co.,  139  Minn.  201,  165 
N.  W.  1056;  Morris  v.  Basnight, 
179  N.  C.  298,  102  S.  E.  389;  Mc- 
Bride  v.  Western  Pennsylvania 
Paper  Co.,  263  Pa.  345,  106  Atl. 
720;  Southern  Amusement  Co.  v. 
Ferrell-Bledsoe  Furniture  Co.,  125 
Va.  429,  99  S.  E.  716;  Chafin  v. 
Main  Island  Creek  Coal  Co.,  —  W. 
Va.  — ,  102  S.  E.  291;  Stevens  v. 
Merchants  Bank  of  Canada,  42 
Dom.   L.   Rep.    (Can.)    171. 

Corporate  obligations  assumed 
by  bank  officers,  as  where  they  ex- 
ecute notes  personally  to  secure 
money  for  the  bank,  are  binding 
on  the  corporation  which  accepts 
the  benefits  thereof.  Jensen  v. 
Sawyer  State  Bank,  —  N.  D.  — , 
173  N.  W.  162. 

46  Butler  V.  Solano  Land  Co.,  — 
Cal.  App.  — ,  188  Pac.  1019. 

46  In  re  National  Piano  Co.,  252 
Fed.  950. 


.S70 


oil.  42]   DiEECTOKs,  Other  Ufficeks  and  Agents   [§2199 

of  the  contract  under  which  rendered  is  a  ratification  of  such 
contract.*'  So  a  corporation  cannot  repudiate  a  lease,  on  the 
ground  of  want  of  authority  of  its  agent  to  execute  it,  where 
it  has  enjoyed  its  benefits  for  many  years.*^  A  corporation 
cannot  deny  the  authority  of  its  president  to  execute  a  note, 
when  sued  thereon,  where  it  retains  the  property  for  which  the 
note  was  given.*'  Where  money  procured  by  a  transfer  of  cor- 
porate paper  by  the  president  has  been  turned  over  to  and 
retained  by  the  corporation,  the  transfer  cannot  be  attacked 
by  the  corporation  on  the  ground  that  the  president  had  been 
deprived  of  power  to  make  such  a  transfer  by  resolution  of  the 
directors.^"  Receipt  and  retention  by  the  company  of  the  bene- 
fit of  loans  to  it  estops  it  to  deny  the  authority  of  its  agents  to 
obtain  the  loan.^^  The  rule  also  applies  to  the  acceptance  of  the 
benefits  of  a  guaranty.^^ 


47  Chard  v.  Eyan-Parker  Const. 
Co.,  182  N.  Y.  App.  Div.  455,  169 
N.  Y.  Supp'.  622;  Kainbow  Oil  & 
Gas  Co.  V.  Barton,  —  Okla.  — , 
173  Pac.  1135;  Rae  v.  Heilig 
Theater  Co.,  94  Ore.  408,  185  Pac. 
909. 

Acceptance  of  benefits  is  ratifi- 
cation of  employment  of  manager 
by  the  president  of  the  corpora- 
tion. Mutual  Oil  Co.  v.  Hills,  248 
Fed.  257. 

The  corporation  is  liable  for  the 
reasonable  value  of  the  services 
of  attorneys  rendered  with  knowl- 
edge of  the  officers  in  charge  of 
the  corporation.  In  re  United 
States  Molybdenum  Co.,  255  Fed. 
790. 

A  corporation  is  liable  for  serv- 
ices rendered  and  accepted  by  it 
although  there  is  no  express  con- 
tract of  employment  or  the  em- 
ployment was  by  an  unauthor- 
ized officer.  Brooks  v.  Geo.  Q. 
Cannon  Ass'n,  —  Utah  — ,  178 
Pac.  589. 

An  insurance  corporation  is 
liable  for  reasonable  fees  for  serv- 
ices  in    adjusting    claims    against 


the  company  without  regard  to 
whether  the  employment  was  by 
an  authorized  officer  or  agent, 
where  the  controlling  officers  had 
knowledge  of  the  services  and  the 
corporation  accepted  the  benefits 
thereof.  Bostwick  v.  Mutual  Life 
Ins.  Co.  of  New  York,  251  Fed. 
36. 

48  Lang  v.  Pacific  Brewing  & 
Malting  Co.,  —  Cal.  App.  — ,  187 
Pae.  81. 

49Ebner  v.  West  Hollywood 
Transfer  Co.,  —  Cal.  App.  — ,  187 
Pac.  114;  Phillips  v.  Interstate 
Land  Co.,  176  N.  C.  514,  97  S.  E. 
417. 

It  is  no  defense  to  a  corporate 
note  that  it  was  not  executed  by 
the  proper  officer  where  the  cor- 
poration has  received  the  benefits 
of  the  note.  Scouton  v.  Stony 
Brook  Lumber  Co.,  261  Pa.  241,  7 
A.  L.  E.  1433,  104  Atl.  548. 

80  Card  well  v.  Garrison,  179  N. 
C.  476,  103  S.  B.  3. 

51  Hartley  v.  Ault  Woodenware 
Co.,  82  W.  Va.  780,  97  S.  E.  137. 

62  Armour  &  Co.  v.  E.  Eosenberg 
&  Sons  Co.,  36  Cal.  App.  773.  173 
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§2200.  Recognition  or  adoption  of  act  or  contract  by  af- 
firmative acts  as  ratification — In  general.  Acceptance  of  rent 
is  a  ratification  of  a  lease.^* 

§  2201.  —  Payments  by  corporation.  Payment  on  a  note  by 
a  corporation  is  a  ratification  of  its  unauthorized  execution.** 

§  2203.  Evidence  to  show  ratification — In  general.  Ratifica- 
tion need  not  be  sliown  by  the  corporate  minutes.*^ 

§  2204.  —  Presumptions.  The  assent  of  the  corporation  to  a 
dedication  by  its  head  officer  will  be  assumed.*® 

§2206.  Question  for  jury.  Ratification  is  generally  a  ques- 
tion of  fact  for  the  jury.*'' 

§2207.  Efifect  of  ratification — General  rules.  Ratification 
relates  back  to  the  time  of  the  contract  ratified  and  is  equiva- 
lent to  original  authority.**  A  ratification  by  stockholders  of 
acts  of  directors  in  conveying  the  corporate  assets  to  another 
company  relates  back  to  the  date  of  the  directors'  contract,  and 
has  the  same  effect  as  if  the  conveyance  had  been  originally 
authorized  by  the  stockholders.*^  The  right  to  avoid  a  con- 
tract because  made  by  an  unauthorized  officer  is  waived  where 
the  contract  has  been  ratified  by  the  corporation.®"    Ratification 

Pac.   404;    Weiss   v.   Fred   Bender  68 In    re    Grocers'    Baking    Co., 

Store    Fixture   Co.,    207   111.    App.  266  Fed.   900,  quoting  4  Fletcher 

72.  Cyc.   Corp.,  §2207;   Union  Oil  Co. 

63  Commercial    Trust    Co.    v.    L.  v.   Pacific   Surety  Co.,  —  Cal.  — , 

Wertheim  Coal  &  Coke  Co.,  88  N.  187  Pac.  14;   Commercial  Bank  & 

J.   Eq.  143,  102  Atl.  448.  Trust   Co.   v.   Beach,   —   Colo.  — , 

54  California  Nat.  Supply  Co.  v.  180  Pac.   982;   Emmett  v.  Astoria 

Flack,  —  Cal.  — ,  190  Pac.  634.  Marine  Iron  Works,  —  Ore.  — ,  192 

65  Wright   V.   Barnard,   248  Fed.  Pac.  1113;  Goldstein  v.  Union  Nat. 

756.  Bank,    109    Tex.    555,    213    S.    W. 

56  Duke  Land  &  Improvement  584;  Oberman  v.  Red  Rock  Fuel 
Co.  V.  Murphy,  179  N.  C.  133,  101  Co.,  83  W.  Va.  531,  99  S.  E.  66. 
S.  E.  497.  59  Buck  v.  Gimon,  201  Ala.  619, 

57  Coleman  v.  Northwestern  Mut.  79  So.  51. 

Life    Ins.    Co.,    273    Mo.    620,    201  60  Foster  v.  C.  G.  Howes  Co.,  230 

S.  W.  544.    See  Joseph  v.  National      Mass.  43,  119  N.  E.  356. 
Bank,   —  Utah   — ,   173   Pac.   897. 
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after  knowledgfe  prevents  a  corporation  from  defending  an 
action  on  a  guaranty  on  the  ground  that  its  vice  president  had 
no  authority  to  execute  the  guaranty.®^  Ratification  of 'a  con- 
tract by  acceptance  of  its  benefits  is  a  ratification  of  all  the  terms 
of  the  contract  although  the  corporation  has  no  actual  knowledge 
of  such  terms.^^  Acquiescence  of  original  holders  of  stock  in 
illegal  acts  of  the  directors  does  not  bind  a  subsequent  holder 
to  submission  to  all  future  acts  of  the  same  character.®* 

§  2208.  —  Batification  of  part.  A  corporation  cannot  ratify 
in  part  and  repudiate  in  part.®*  A  corporation  cannot  accept 
the  benefits  and  repudiate  the  obligations  of  a  stock  deal  made 
by  its  president  in  his  own  name  but  for  the  benefit  of  the 
corporation.®^ 

§2210.  Estoppel  of  officers,  ag^ents  or  stockholders.  A  di- 
rector who  makes  a  contract  cannot  himself  afterwards  attack 
it  on  the  ground  that  it  was  not  authorized  by  two-thirds  of  the 
stockholders  as  required  by  statute.®®  So  the  president  of  a 
corporation  who  executes  a  deed  in  its  behalf,  with  warranty 
of  title,  is  estopped  to  set  up  an  adverse  title.®''  Likewise,  cor- 
porate ofScers  who  sign  notes  cannot  afterwards  attack  them  as 
fraudulently  given.®*  Illegal  or  ineffective  acts  of  a  corporate 
officer  on  behalf  of  the  corporation  will  not  estop  a  mere  stock- 
holder thereof,  who  has  no  notice  of  them  until  after  third  per- 
sons have  acted  upon  them,  from  enforcing  a  valid  vendor's 
lien  against  the  corporation.®'  A  person  may  by  his  acts  be 
estopped  to  claim  title  to  stock.'"' 

61  standard    Brewery    v.     Cree-  66  Amos     v.     Continental     Trust 

don,  283   111.  474,  119   N.  E.   581,  Co.,    22    Ga.    App.    348,    95    S.    E. 

aff'g  204  111.  App.  431.  1025. 

63Meeuwsen   v.   Clough   &   War-  67  Edwards    v.    Sarasota    Venice 

ren  Co.,  207  Mich.  697,  175  N.  W.  Co.,  246  Eed.  773. 

408.  68Hille    v.    Evans,  —  Colo.  — , 

63  Odell  V.  Wells,  183  N.  Y.  App.  187  Pac.  315. 

Div.  242,  171  N.  Y.  Supp.  345.  69  Eader  v.  Star  Mill  &  Elevator 

eiEocky  Eiver  Development  Co.  Co.,  258  Fed.  599. 

V.  German-American  Brewing  Co.,  70  See  Farish  v.  Beebe,  —  Ariz. 

193  N.  Y.  App.   Div.  197,  184  N.  — ,  179  Pac.  51. 
Y.  Supp.  155. 

65  Swartz  v.  Burr,  —  Cal.  App. 
— ,  185  Pac.  411. 
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XXni.    NOTICE  TO  OR  KNOWLEDGE  OF  OIJPICEES  OR  AGENTS  AS 
CHARGEABLE  TO  CORPORATION 

§  2215.  General  statement  of  rule  as  applied  to  corporations. 
Knowledge  of  a  corporate  officer  or  agent,  in  the  course  of  his 
employment,  and  as  to  matters  which  are  within  the  scope  of 
his  authority,  is  imputable  to  the  corporation.''' 

§  2218.  Knowledge  obtained  outside  scope  of  duties  or  while 
not  acting  officially — Statement  of  rule.  Knowledge  of  a  cor- 
porate officer  coming  to  him  through  his  private  transactions 
outside  of  his  official  duties  is  not  imputable  to  the  corporation.''* 
In  other  words,  knowledge  derived  by  an  officer  as  an  in- 
dividual and  not  as  an  officer  cannot  be  imputed  to  the  cor- 
poration.''' Notice  to  an  officer  is  imputable  to  the  corporation 
only  when  the  officer  was  authorized  to  act  for  the  corporation 
in  regard  thereto.''*  Thus,  an  action  against  the  president  of  a 
corporation  individually  is  not  of  itself  notice  to  the  corpora- 
tion of  the  action.''^  A  corporation  is  not  chargeable  with  knowl- 
edge of  facts  which  become  known  to  its  agent,  unless  the  agent 
in  the  line  of  his  duty  ought  and  would  reasonably  be  expected 
to  communicate  the  knowledge  to  his  principal.''® 

71  Corrigan  v.  Bobbs-Merrill  Co.,  Knowledge  of  a  timekeeper  and 
228  N.  Y.  58,  10  A.  L.  E.  662,  shipping  clerk  having  no  charge  of 
126  N.  E.  260,  rev'g  on  other  operations  except  as  to  keeping 
grounds  182  N.  Y.  App.  Div.  919,  the  records  and  looking  after  ship- 
169  N.  Y.  Supp.  1089.  ments,    as   to    the   place   where   a 

72  Sims  V.  Southeast  Missouri  truck  driver  was  keeping  his 
Trust  Co.,  140  Ark.  365,  215  S.  truck,  is  not  imputed  to  the  cor- 
W.  671;  Alsabrooks  v.  Bank  of  poration,  since  not  acquired  with- 
Sparta,  22  Ga.  App.  693,  97  S.  E.  in  the  scope  of  his  authority. 
Ill;  Corrigan  v.  Bobbs-Merrill  Co.,  United  Disposal  &  Becovery  Co. 
228  N.  Y.  58,  10  A.  L.  R.  662,  126  v.  Industrial  Commission,  291  111. 
N.  E.  260.  480,  126  N.  E.  183,  citing  Fletcher 

73  Coleman  v.  Shortsville  Wheel      Cyc.   Corp.,   §  2214. 

Co.,    257   Fed.    591;    Key  worth    v.  74  Union      Warehouse      Co.      v. 

N&vada    Packard    Mines    Co.,    —  Boper,  21  Ga.  App.  182,  94  S.  E. 

Ncv.  — ,  186  Pac.  1110.  74. 

Knowledge    of    its    president    is  75  0  'Donnell   v.   Braun  &  Kohn, 

not  knowledge  of  the  bank  where  167  N.  Y.  Supp.  914. 

acquired   in   his   individual    capac-  76  Elgin,     J.     &    E.     R.     Co.    v. 

ity  and  not  as  president.    Farmers'  United   States,   253  Fed.  907,  912, 

Bank    of   Grandview   v.    Ozias,   —  holding  particular   instruction   too 

Mo.  App.  — ,  209  S.  W.  580.  broad;    Corrigan   v.   Bobbs-Merrill 
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The  fact  that  the  cashier  who  acted  for  a  bank  in  making  a 
loan  was  the  same  individual  who  sold  an  automobile  to  the 
borrower,  and  as  such  seller  received  the  proceeds  of  the  loan, 
does  not  make  the  bank  liable  for  breach  of  the  seller 's  warranty 
because  the  cashier  had  knowledge  of  the  terms  of  the  war- 
ranty.''' 

§2221.  — Qualification  of  rule  where  agent  subsequently 
acts  in  regard  to  matter  concerning  which  he  obtained  knowl- 
edge outside  the  scope  of  his  duties.  In  Minnesota  the  rule  is, 
at  least  as  to  banks,  that  ' '  a  bank  is  chargeable  with  knowledge 
possessed  by  its  active  officer  pertaining  to  transactions  within 
the  scope  of  the  bank's  business,  even  though  such  knowledge 
is  acquired  in  another  transaction,  if  it  appears  that  the  knowl- 
edge is  actually  present  in  his  mind  while  he  is  acting  for  the 
bank."" 

§  2227.  Constructive  notice  to  officer  or  agent  as  equivalent 
to  actual  knowledge  or  notice.  A  bank  is  not  chargeable  with 
knowledge  of  facts  which  at  best  could  only  be  presumed  to  be 
known  to  one  of  its  officers  merely  because  such  officer  is  also 
an  officer  of  another  corporation.™ 

§2230.  Applicability  of  rules  to  particular  corporations. 

Knowledge  of  an  officer  of  a  bank  as  to  the  terms  of  a  bank  loan 
made  by  him  ordinarily  is  chargeable  to  the  bank.*" 

§2231.  Application  of  general  rules  to  particular  officers, 
agents  or  other  persons — In  general.*^  A  corporation  is  charge- 
able with  notice  possessed  by  its  incorporators  shortly  before 
the  creation  of  the  corporation.*^    Knowledge  of  the  vice  presi- 

Co.,  228  N.  Y.  58,  10  A.  L.  R.  662,  81  Knowledge  of  assistant  secre- 

126  N.  E.  260.  tary   held   knowledge   of    the    cor- 

'T  Brown  v.  Bank  of  Covington,  pcration.     Trust   Co.   of   St.   Louis 

—  Ga.  App.  — ,  101  S.  E.  196.  County    v.     Phoenix    Ins.     Co.     of 

78  State'  Bank  of  Morton  v.  Hartford,  Connecticut,  —  Mo. 
Adams,  142  Minn.  63,  170  N.   W.  App.  — ,  210  S.  W.  98. 

925.  82  Walla  Walla  Oil,   Gas  &  Pipe 

79  Muschelwicz  v.  Tidrick,  40  8.  Line  Co.  v.  Vallentine,  103  Wash. 
D.   435,   167   N.   W.   499.  359,    174   Pac.    980. 

•0  Goldstein  v.  Union  Nat.  Bank, 
inp  Tex.  555,  213  S.  W.  584. 
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dent  as  to  fraudulent  procurement  of  a  patent  to  land  is  im- 
putable to  the  purchasing  corporation.*'  Knowledge  of  the 
treasurer  as  to  existence  of  corporate  debts  is  not  imputable 
to  the  corporation  so  as  to  make  fraudulent  ,a  transfer  of  the 
corporate'  assets  by  the  sole  stockholder  without  actual  knowl- 
edge of  any  corporate  indebtedness. ** 

§2232.  — Director  or  directors.  Knowledge  of  a  director 
is  imputed  to  the  corporation,'^  and  notice  to  directors  is  notice 
to  the  corporation.*^  Thus,  knowledge  of  a  director  who  veri- 
fied the  petition  on  which  an  attachment  was  issued,  as  to  dis- 
posal of  property  with  intent  to  defraud  the  corporation,  is 
imputable  to  the  corporation.*''  But  notice  to  a  director  merely 
as  an  individual  and  not  in  connection  with  any  transaction  as 
to  which  the  director  had  authority  is  not  notice  to  the  cor- 
poration.** 

§  2235.  —  President.  Knowledge  of  the  president  of  a  bank, 
coming  to  him  in  due  course  of  his  duties  as  such  officer,  is 
imputable  to  the  bank.*'  A  corporation  is  presumed  to  know 
of  a  contract  executed  by  its  president,  although  in  his  own 
name,  where  it  receives  the  consideration.®"  Knowledge  of  the 
president  of  a  corporation  in  regard  to  a  corporate  agreement 
is  imputable  to  the  corporation  where  he  represented  the  cor- 
poration in  making  such  agreement.®^ 

§2236.  — Cashier  and  inferior  officers  or  agents  of  bank. 

Knowledge  of  the  cashier  of  a  bank  obtained  in  promotion  of  its 
legitimate  business,  and  at  a  time  when  he  was  not  acting  in 
hostility  to  the  bank,  is  imputable  to  the  bank.®*     Knowledge 

83  United  States  v.  Eoutt  County  88  Western  Securities  Co.  v.  Sil- 
Coal  Co.,  248  Fed.  485.                           ver    King    Consol.    Min.    Co.,    — 

84  In  re  M.   S.  Fersko,  Inc.,  250      Utah  — ,  192  Pac.  664. 

Fed.  357.  89  Pollman   v.   Curtice,   255  Fed. 

86Botna   Valley    State    Bank    v.  628;     Merchants'     Nat.     Bank    v. 

Greig,    182   Iowa   662,    166   N.   W.  Harden,  Orth   &  Hastings   Co.,  — 

104.  Mass.  — ,  125  N.  E.   384. 

86  Watt   V.    German   Sav.    Bank,  90Swartz  v.  Burr,  —  Cal.  App. 

183  Iowa  346,  165  N.  W.  897.  — ,  185  Pac.  411. 

87Botna   Valley   State   Bank   v.  91  Gila    Land    &    Water    Co.    v. 

Greig,   182   Iowa   662,   166   N.   W.  Page,  —  Ariz.  — ,  181  Pac.  457. 

104.  9ZTcscne    v.    Iowa    Stnto   Bank, 
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of  the  trust  character  of  a  deposit  is  imputed  to  a  bank  by 
knowledge  of  the  cashier  in  obtaining  the  deposit.®^ 

§  2238.  —  Members  or  stockholders.  Notice  to  all  the  stock- 
holders is  notice  to  the  corporation,®*  but  knowledge  of  a  mem- 
ber of  a  church  is  not  imputed  to  the  corporation. ^5 

§2239.  Application  of  rules  to  knowledge  of  particular 
facts.  If  a  corporation  has  creditors,  to  the  knowledge  of  any 
of  its  officials  or  agents,  by  whose  knowledge  it  would  in  ordi- 
nary business  affairs  be  bound,  such  knowledge  is  imputed  to  it, 
and  this  applies  to  preferential  payments  to  a  creditor  officer, 
as  an  act  of  bankruptcy.** 

§  2243.  Exception  to  general  rule  where  officer  or  agent  ad- 
versely interested — Statement  of  exception.  Knowledge  of  an 
officer  is  not  imputed  to  the  corporation  where  in  relation  to 
a  transaction  in  which  he  is  interested  adversely  to  the  cor- 
poration.*'' « 

§  2244.  —  Reasons  for  exception.  After  reviewing  at  length 
the  decisions  and  reasons  therefor  relating  to  notice  to  a  cor- 
porate officer  or  agent  as  notice  to  the  corporation,  where  the 
interests  of  the  latter  are  adverse  to  the  corporation,  the  Su- 
preme Court  of  Texas,  in  a  carefully  prepared  and  scholarly 
opinion  by  Justice  Hawkins,  lays  down  what  it  deems  to  be 

—  Iowa  — ,  173  N.  W.  918,  apply-  4  Fletcher  Cyc.  Corp.,  §  2243;  Citi- 
ing  rule  to  knowledge  of  trust  zens'  Nat.  Bank  v.  Blizzard,  80 
character  of  deposit  in  bank.  W.  Va.  511,  L.  E.  A.  1918  A  129, 

SSTesene   v.   Iowa    State    Bank,      93  S.  E.  338. 

—  Iowa  — ,   173   N.   W.   918.  Adverse    interests    as    affecting 

94  Wallace  v.  Eclipse  Pocalion-  imputation  to  corporation  of 
tas  Coal  Co.,  83  W.  Va.  321,  98  knowledge  of  officer  or  agent  are 
S.  E.  293.  fully     discussed     in     Goldstein    v. 

95  Concordia  Fire  Ins.  Co.  v.  Union  Nat.  Bank,  109  Tex.  555, 
Waterford,  —  Ark.  — ,  224  S.  W.  213  S.  W.  584. 

953.  Where    the    interest    of    the    of- 

96  In  re  Boston- West  Africa  ficer  selling  is  adverse  to  tliat  of 
Trading  Co.,  255  Fed.  924.  the  purchasing  corporation,  notice 

97  In  re  M.  S.  Fersko,  Inc.,  250  to  the  officer  is  not  notice  to  the 
Fed.  357;  Western  Securities  Co.  corporation.  Keed  v.  West  Loan 
V.   Silver   King   Consol.    Min.    Co.,  &  Trust   Co.,   22   Ga.  App.  397,   95 

—  Utah  — ,  192  Pac.  064,  quoting  S.  E.  1002. 
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the  better  rule  as  follows :  ' '  The  true  test,  as  to  notice,  in  cases 
of  this  character,  is,  we  think,  not  whether  there  is  some  slight 
adverse  interest  existing  in  the  agent,  although,  to  much  greater 
extent,  his  individual  interests  in  the  transaction  are  entirely 
consistent  with  the  interests  of  his  principal,  but  whether,  in  the 
premises,  and  under  all  the  circumstances  of  the  particular  ease, 
the  agent 's  interests  are  so  incompatible  with  the  interests  of  his 
principal  as  practically  to  destroy  the  agency  or  to  render  it 
reasonably  probable  that  an  ordinary  person,  in  the  agent's 
position,  under  such  circumstances,  will  neither  act  upon  his 
so  acquired  knowledge,  nor  disclose  that  knowledge  to  his  prin- 
cipal, but,  because  of  such  incompatibility  in  interests,  will 
withhold  such  knowledge  from  the  principal. ' '  '* 

§2247.  — Illustrations     and     applications     of     exception. 

Ejiowledge  of  the  president  is  not  imputable  to  the  corporation 
where  it  is  to  his  interest  to  conceal  such  knowledge.'^  For  in- 
stance, knowledge  of  a  bank  president  is  not  imputable  to  the 
bank  where  his  interests  in  connection  therewith  conflicted  with 
those  of  the  bank.^  So  where  the  president  of  a  bank  repre- 
sents the  other  contracting  party,  in  a  contract  with  the  bank, 
his  knowledge  is  not  imputed  to  the  bank.^  Where  a  president 
of  a  bank  gave  it  a  deed  to  secure  his  debt  to  it,  the  bank  was 
not  chargeable  with  his  knowledge  of  a  prior  unrecorded  bond 
for  title  given  by  the  president  to  a  third  person.^  A  bank  is 
not  chargeable  with  knowledge  of  its  cashier  in  connection  with 
his  acts  adverse  to  the  bank.*  Knowledge  of  a  bank  vice  presi- 
dent as  to  the  illegality  of  the  consideration  of  a  note  as- 
signed by  him  to  the  bank  is  not  imputed  to  the  bank.^ 

§2248.  — Where  same  person  is  agent  both  of  corporation 
and  of  other  party  to  transaction:  Interlocking  oflBcers.^    The 

98  Goldstein      v.      Union      Nat.  3  Cooper   v.   Eobertson   Inv.   Co., 
Bank,    109    Tex.    555,    213    S.    W.       117  Miss.   108,   77   So.   953. 

584.  4  Holmes  v.   Uvalde   Nat.  Bank, 

99  Blum  V.  Allen,  145  La.  71,  81      —  Tex.   Civ.   App.   — ,   222   S.  W. 
So.   760.  640. 

I  Greer    v.    Levee    Dist.    No.    3,  6  State   v.   Emery,   —   Okla.   — , 

Conway  County,   140  Ark.   60,   215  174  Pac.   770. 

S.   W.   171.  6  Knowledge    of    common    agent 

2Kipp  v.  Welsli,  141  Minn.  291,  or   officer   as   imputed   to   corpora- 

170  N.  W.   222.  tion,    see    California    N.it.    Supply 
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rule  that  knowledge  of  a  corporate  officer  will  not  be  imputed 
to  his  corporation  when  he  is  acting  in  his  own  interest  does  not 
apply  when  the  same  person  acts  for  both  corporations.'  Notice 
to  a  corporation  is  imputed  to  another  corporation  having  the 
same  executive  officers,  the  same  claim  department,  the  same 
counsel,  and  practically  the  same  directors.*  Where  the  same 
person  was  president  of  a  corporation  which  transferred  all 
its  assets  to  another  corporation,  and  also  of  the  latter  cor- 
poration, the  grantee  corporation  was  chargeable  with  notice  of 
the  liability  of  the  grantor  corporation  to  one  injured  by  its 
negligence.^  However,  knowledge  of  an  officer  merely  because 
he  is  also  an  officer  of  another  corporation  is  not  imputed  to  the 
first  corporation.^"  So  knowledge  of  a  director  as  to  the  in- 
firmity of  a  note  taken  by  the  corporation  is  not  imputable  to 
other  corporations  of  which  he  is  also  director  where  they  after- 
wards purchased  the  note.^^ 

§2250.  — Application  of  exception  to  independent  frauds 
against  the  corporation.  Knowledge  of  the  fraud  of  a  director 
while  acting  for  himself  is  not  imputable  to  the  corporation.^* 
Knowledge  of  the  president  of  a  bank  is  not  imputable  to  the 
bank  where  obtained  while  acting  fraudulently  towards  the 
bank.^' 

§  2251.  —  Qualification  of  exception  where  interested  oflftcer 
or  agent  is  sole  representative  of  corporation  to  whom  notice  is 
sought  to  be  imputed.^*  The  exception  does  not  apply  when 
the  transaction  on  behalf  of  the  corporation,  to  which  notice  is 
sought  to  be  imputed,  is  intrusted  "solely"  to  the  officer  or 

Co.  V.  Black,  —  Cal.  App.  — ,  191  Trust  Co.,  140  Ark.  363,  215  8.  W. 

Pao.  715.  671. 

V  Manchester  Nat.  Bank  v.  Hern-  12  Keyworth    v.    Nevada    Paek- 

don,  181  Ky.  117,  203  S.  W.  1055.  ard  Mines  Co.,  —  Nev.  — ,  186  Pac. 

8  Johnson    v.    United    Eys.    Co.,  1110. 

—  Mo.  — ,  219  S.  W.  38.  See  also  13  Interstate  Nat.  Bank  v.  Yates 
Wilkins-Eieks  Co.  v.  Welch,  179  Center  Nat.  Bank,  245  Fed.  294. 
N.  C.  266,  102  S.  E.  316.  W  For   a  valuable   discussion   of 

SBurnwell    Coal    Co.    v.    Setzer,      the   grounds  for   the  "sole  repre- 

—  Ala.  — ,  83  So.  139.  sentative"    exception,    see     Gold- 

10  Muschelwioz  v.  Tidrick,  40  S.  stein  v.  tJnion  Nat.  Bank,  109  Tex. 
D.   435,   167   N.    W.   499.  555,  213  S.  W.  584. 

11  Sims     V.     Southeast     Missouri 
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agent  having  the  knowledge."  The  Texas  Supreme  Court,  in  a 
valuable  decision,  says,  in  regard  to  this  "sole  representative" 
exception,  that  "this  court  is  not  committed  to  that  doctrine 
as  a  general  rule ' '  applicable  in  every  case.^^  Where  the  cashier 
is  the  sole  representative  of  the  bank  in  a  transaction,  and  does 
not  deal  with  the  bank  or  with  any  other  agent  acting  for  it, 
the  knowledge  of  the  cashier  is  imputed  to  the  bank  notwith- 
standing he  has  an  opposing  personal  interest  or  he  is  engaged 
in  a  personal  fraud  against  the  bank.^' 

§2256.  Knowledge  as  imputed  to  oflacer— Notice  to  one 
officer  or  agent  as  notice  to  other  officers  or  agents.  Where  a 
statute  requires  notice  to  directors,  notice  to  the  president  alone 
is  not  sufficient.^'  The  fact  that  a  land  company  owned  the 
.  land  and  factory  used  by  a  piano  company,  and  that  the  same 
.persons  were  stockholders  and  practically  the  owners  of  both 
corporations,  does  not  impute  notice  to  one  elected  secretary 
of  the  land  company  of  the  financial  condition  of  the  piano 
company  in  which  he  was  not  a  stockholder.^' 

§  2257.  —  Knowledge  of  officer  as  imputed  to  himself  as  in- 
dividual. The  fact  that  an  indorser  on  a  corporate  note  is  also 
a  director,  with  full  knowledge  of  the  corporate  affairs,  does 
not  excuse  the  lack  of  notice  of  presentment  and  dishonor.*" 

XXrV.    OFFICERS  CONSIDEEED  AS  TRUSTEES  OR  FIDUCIARIES 

A.  General  Rules 

§2261.  Directors  and  other  officers  as  trustees  or  agents — 
General  rule.  Directors  and  other  managing  officers  are  often 
referred  to  as,  or  expressly  held  to  be,  trustees.*^     Sometimes 

16  Western  Securities  Co.  v.  Sil-  19  Ironbound       Trust       Co.       v. 

ver  King  Consol.  Min.  Co.,  —  XJtali  Schmidt-Dauber    Co.,    102    N.    Y. 

— ,   192   Pac.    664,   citing   Fletcher  Misc.,  708,    169    N.   T.   Supp.   524. 

Cyc.   Corp.,    §2251.                            _  zOKeiser  v.  Butte  Creek  Consol. 

16  Goldstein  v.  Union  Nat.  Bank,  Dredging  Co.,  —  Cal.  App.  — , 
109  Tex.  555,  213  S.  W.  584.  191    Pac.    552,    following    Hudson 

17  National  Bank  v.  Whitney,  Furniture  Co.  v.  Harding,  70  Fed. 
—  Cal.  App.  — ,  180  Pac.  845.  To  468,  30  L.  E.  A.  513,  and  disap- 
same  effect,  see  State  Bank  of  proving  Hull  v.  Myers,  90  Ga. 
Morton   v.   Adams,    142   Minn.    63,  674,  16  S.  E.  653. 

170    N.   W.   925.  21  Reinhardt  v.  Owensboro  Plan- 

ISCmiway   r.    First    Nat.    Bank,      ing  Mill  Co.,  185  Ky.   600,  215  8. 

256  Fed.  277.  W.  523.     See  Beach  v.  Williamson, 
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the  holding  is  merely  that  the  relation  of  the  directors  to  the 
"stockholders"  is  essentially  that  of  trustee  and  cestui  que 
trust."*  It  has  been  said  that  the  relation  is  more  that  of  a 
trustee  than  that  of  an  agent,*^  and,  on  the  other  hand,  that 
directors  are  not  trusteed  in  the  true  sense  of  the  term  but  are 
managing  agents."*  In  any  event,  directors  sustain  a  fiduciary 
relation  to  the  stockholders."^ 

The  president  of  a  corporation  who  misappropriates  corporate 
money,  intrusted  to  him  to  purchase  land,  acts  in  a  "fiduciary 
capacity,"  within  the  Bankruptcy  Act,  so  that  the  claim  is  not 
barred  by  his  discharge  in  bankruptcy."® 

§2264.  — Double  character  of  agent  and  trustee.     In  all 

dealings  with  third  persons,  directors  are  agents  of  the  cor- 
poration; but  they  are  trustees  in  relation  to  the  corporation."' 

§  2270.  Relation  to  individual  stockholders.  In  New  York,  it 
is  held  that  there  is  no  trust  relation  between  an  officer  and 
the  corporation  as  to  the  stock  but  only  as  to  the  corporate 
properties ;  "*  but  it  is  also  held  in  the  same  state  that  officers 
and  managing  directors  of  a  corporation  are  in  duty  bound 
to  disclose  to  other  stockholders  sales  of  stock  by  them  at  a  price 

—    Fla.    — ,    83    So.    860,    citing  to   transactions   occurring  directly 

Fletcher   Cyc.    Corp.,    §§  2261-2271.  between  the  directors  and  the  cor- 

Duties     as     trustee,     see     Globe  poration.    Farwell  v.  Pyle-National 

Woolen  Co.  v.  TJtica  Gas  &  Elec-  Electric  Headlight  Co.,  289  111.  157, 

trie  Co.,  224  N.  Y.  483,  121  N.  E.  10   A.   L.   R.   363,   124   N.    E.   449, 

378.  aff'g  212  111.  App.  450. 

22  Kavanaugh       v.       Kavanaugh  23  Bank   of   Commerce   v.    Gools- 

Knitting  Co.,   226  N.   T.   185,  123  by,  129  Ark.  416,  196  S.  W.  803. 

N.  E.  148,  rev'g  on  other  grounds  24  Jones  Min.  Co.  v.  Cardiff  Min- 

184  N.  Y.  App.  Div.  650,  172  N.  Y.  ing  &  Milling  Co.,  —  Utah  — ,  191 

Supp.    576;    Glenn    v.    Kittanning  Pac.     426,     citing     Fletcher     Cyc. 

Brewing  Co.,  259  Pa.  510,  L.  E.  A.  Corp.,    §  2261. 

1918  D  738,  Ann.  Cas.  1918  D  769,  25  Proctor  v.  Farrar,  —  Mo.  — , 

103  Atl.  340.  213    S.    W.    469. 

Directors  are  trustees  for  all  the  26  In    re    Eloemeoke,    265    Fed. 

stockholders.    Glenn  v.  Kittanning  343. 

Brewing  Co.,  259  Pa.  510,  L.  E.  A.  27  National    Drama    Corporation 

1918  D  738,  Ann.  Cas.  1918  D  769,  v.  Burns,  —  N.  Y.  Misc.  — ,  183 

103  Atl.  340.  N.  Y.   Supp.  739. 

The  rule  in  regard  to  the   duty  28  East  Lake  Lumber  Co.  v.  Van 

of   directors,    as    trustees    for    the  Gorder,   105   N.   Y.   Misc.   70-1,   174 

stockholders,  reaches  further  than  N.    Y.    Supp.    38. 
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in  excess  of  the  amount  received  by  the  others  under  the  same 
sales  arrangement.^' 

§  2271.  Relation  to  creditors.  If  the  corporation  is  insolvent, 
the  directors  are  also  trustees  for  the  creditors.^" 

§2272.  Duties  and  responsibilities  arising  from  nature  of 
office.  The  duty  of  director  as  trustee  is  the  duty  of  constant 
and  unqualified  fidelity  and  is  not  a  thing  of  forms  and  phrases. 
He  may  stand  aloof,  while  others  act,  if  all  is  equitable  and  fair. 
He  cannot  rid  himself  of  the  duty  to  warn  and  to  denounce 
if  there  is  improvidence  or  oppression,  either  apparent  on  the 
surface  or  lurking  beneath  the  surface,  but  visible  to  his  prac- 
ticed eye.'i 

§  2275.  Title  to  and  possession  of  corporate  property.    If  an 

officer  mingles  his  funds  with  those  of  the  corporation,  the  latter 
cannot  claim  the  entire  fund.^* 

§  2277.  Engaging  in  rival  business.  Whether  an  agreement 
by  a  retiring  officer  of  a  corporation  not  to  go  into  any  like  busi- 
ness is  in  restraint  of  trade  depends  on  the  rules  governing  such 
contracts  generally.*^ 

§2279.  Sale  of  influence  in  management  of  company.    An 

agreement,  on  selling  stock,  to  cause  the  purchaser  to  be  elected 
a  director  and  secretary  of  the  corporation,  is  illegal,  although 
the  seller  owned  nearly  all  the  stock.'* 

B.  Acqidring  Adverse  Title  or  Interests 

§2281.  General  rule.  Property  purchased  by  corporate  of- 
ficers in  their  own  name,  but  with  corporate  funds,  is  impressed 

89  Terry    v.    Green,    185    N.    Y.  32  J.  Austin  Dunu  Specialty  Co. 

App.    Div.    517,    173    N.    Y.    Supp.  v.  Dunn,  202  111.  App.  206. 

309.  33  Heinz    v.    National    Bank    of 

30Slioenthal  v.  New  Jersey  Gar-  Commerce,   237  Fed.   942. 

dens  Co.,  —  N.  J.  Eq.  — ,  103  Atl.  SiPabre   v.    O'Donohue,   185   N. 

415.  Y.  App.  Div.  779,  173  N.  Y.  Supp. 

31  Globe    Woolen    Co.    v.    Utie:i  472. 
Gas  &  Electric  Co.,  224  N.  Y.  4SM. 
121  N.  E.  378. 
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Ch.42|     DlKKC'TOKS,   OtHEK   OfFICEKS   AM)   AuENTS     [§2284 

with  a  trust  in  favor  of  corporate  creditors.^*    Conspiracy  of  the 
directors  and  others  to  themselves  acquire  the  corporate  prop 
erty  and  wreck  the  corporation  authorizes,  it  seems,  an  action 
to  enforce  a  constructive  trust.*® 

§2282.  Limitations  of  and  exceptions  to  rule.  Acquisition 
of  property  by  an  officer  of  a  corporation  does  not  inure  to  the 
benefit  of  the  corporation  unless  the  corporation  had  already 
had  an  existing  interest  in  such  property,  or  an  expectancy 
growing  out  of  such  existing  right,  or  where  the  acquisition 
will  in  some  degree  prevent  or  hinder  the  corporation  in  effect- 
ing the  purpose  of  its  creation.*'" 

§2283.  Illustrations  of  rules — In  general.  A  corporate  of- 
ficer who  buys  stocks  in  his  own  name  with  corporate  funds  is 
a  constructive  trustee  of  the  stocks  for  the  company.**  Directors 
owning  a  majority  of  the  stock  act  in  fraud  of  the  other  stock- 
holders where  they  buy  a  license,  contract  which  the  corporation 
was  financially  able  to  buy,  and  thereby  make  large  profits 
which  might  have  inured  to  the  corporation  if  it  had  bought.*® 
Directors  are  guilty  of  breach  of  trust  where  they  allow  the 
company  to  abandon  an  option  contract  to  purchase  a  mining 
claim,  and  secretly  acquire  the  claim  themselves,  accept  pay- 
ments, and  then  declare  a  forfeiture  for  nonpayment,  and  they 
cannot  justify  themselves  on  the  theory  that  until  they  got 
their  money  back  they  were  entitled  to  protect  themselves  by 
secrecy.*"  A  director  and  general  manager  of  a  mining  com- 
pany may  purchase  adjoining  ore  land  and  lease  it  to  the  com- 
pany, where  the  company  was  financially  unable  to  purchase 
it  and  he  offered  the  company  the  benefit  of  the  purchase.*^ 

§2284.  — Obtaining:  assignment  of  corporate,  contract  from 
other  party  thereto.    A  director  has  no  right  to  buy  an  execu- 

36  Sparks   v.  McCraw,  112   S.   C.  39  Farwell  v.  Pyle-National  Elec. 

519,  100  S.  E.  161.  Headlight   Co.,   212   111.    App.   450. 

36Munro  v.   Smith,    239   Fed.   1.  40  Munro  v.   Smith,   259   Fed.    1, 

37Tierney  v.  United  Pocahontas  22,  rev'g  243  Fed.  654. 

Coal  Co.,  —  W.  Va.  — ,  102  S.  E.  41  Presidio    Min.    Co.    v.    Overton, 

249,    citing    Fletcher    Cyc.     Corp.,  261  Fed.  933. 
§  2281. 

38  Millard  v.  Green,  —  Conn.  — , 
110  Atl.  177. 
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§  2284]  Private  Corporations  [Ch.  42 

tory  corporate  contract  for  his  own  profit  where  by  so  doing 
his  interests  become  adverse  to  those  of  the  corporation.*^ 

§  2285.  —  Renewal  of  lease  or  purchase  of  leased  property. 

The  president  of  a  bank  cannot  take  a  lease  of  the  premises  occu- 
pied by  the  bank  for  his  own  personal  interests  as  opposed  to 
those  of  the  bank.** 

D.  Purchase  at  Judicial,  Execution  or  Tax  Sale 

§2292.  Always  voidable  where  purchase  a  breach  of  trust 
or  not  in  good  faith.  A  director  who  purchases  corporate  prop- 
erty at  a  foreclosure  sale  takes  no  title  where  he  has  actual 
or  constructive  notice  of  proceedings  which  rendered  the  bonds 
invalid.** 

§  2294.  View  that  purchase  not  voidable  where  fair  and  in 
good  faith.  Where  stockholders  who  are  also  directors  pur- 
chase corporate  property  at  execution  or  foreclosure  sale,  at  its 
fair  value  and  in  good  faith,  the  sale  will  not  be  set  aside 
where  the  other  stockholders  failed  to  act.*' 

§  2295.  Purchase  to  protect  debt  or  rights  of  officer.  Direc- 
tors may  take  a  mortgage  to  protect  a  loan  by  them  to  the  cor- 
poration, may  foreclose  the  mortgage,  and  may  purchase  at  the 
foreclosure  sale.**  Where  a  director  is  a  creditor  he  may  enforce 
against  the  corporation  a  note  given  to  him,  at  least  where 
notice  is  given  to  each  of  the  stockholders  personally,  and  he 
may  purchase  at  the  execution  sale.*'' 

§2296.  Rule  as  affected  by  insolvency  of  corporation.    The 

president  and  sole  stockholder  of  a  corporation  may  purchase 
its  assets  at  a  forced  sale,  where  the  creditors  of  the  corporation 

42  Farwell  v.  Pyle-National  Elec.  45  Wiley  '  v.  Eeaser,  —  W.  Va. 
Headlight  Co.,  289  111.   157,  10  A.      — ,  103  S.  E.  362. 

L.    E.    363,    124    N.    E.    449,    aff'g  46McKee     v.    Interstate    Oil    & 

212  111.  App.  450.  Gas    Co.,    77    Okla.    260,    188   Pac. 

43  Paw  Paw  Sav.  Bank  v.  Free,      109. 

205  Mich.  52,  171  N.  W.  464.  47  Grunden  v.  German,  —  Wast. 

44  Hess  Warming  &   Ventilating      — ,  188  Pae.  491. 
Co.   V.   Burlington   Grain   Elevator 

Co.,  —  Mo.  — ,  217  S.  W.  493. 
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had  assumed  full  control  and  the  president  had  nothing  to  do 
with  procuring  the  sale.** 

E.  Profits  Made,  ly  Officer 

§2303.  General  considerations  and  rules.*^  A  corporate 
ofScer  cannot  make  a  profit  out  of  his  trust  or  agency  without 
making  disclosure  to  the  corporation.*"  Thus,  directors  cannot 
take  advantage  of  their  official  position  to  obtain  a  personal 
profit  to  the  detriment  of  the  stockholders, '^  So  the  president 
of  a  corporation  cannot  use  corporate  property  nor  his  office  for 
private  gain.*^  A  majority  of  the  stockholders  at  a  meeting 
cannot  ratify  the  retention  of  secret  profits  by  directors,  against 
the  objection  of  any  stockholders.** 

§  2304.  Limitations  of  rule.  An  ex-director  of  a  corporation 
seeking  merger  with  another  corporation,  although  he  had  as- 
sisted the  scheme  while  a  director,  is  not  a  trustee  for  the 
corporation  of  stock  afterwards  acquired  by  him  in  the  second 
corporation.**  Co-directors  owning  half  the  stock  of  a  corpora- 
tion cannot  compel  the  other  dil-ectors  owning  the  other  half, 
to  account  for  secret  profits  from  a  lease  by  the  corporation 
which  resulted  in  benefits  to  the  latter,  where  complainants  do 
not  come  into  equity  with  clean  hands,  they  having  secretly  ob- 
tained an  advantage  over  the  other  directors  in  dealing  with 
the  lessee.** 

48  McMullin  V.  Westinghouse  's  Bl  Axf  ord  v.  Western  Syndicate 
Estate,  259   Pa.   216,   103   Atl.   57.  Inv.  Co.,  141  Minn.  412,  168  N.  W. 

49  Eight  of  corporation  to  profits  97,  170  N.  W.  587;  Glenn  v.  Kittan- 
made  by  officers,  see  articles  in  4  ning  Brewing  Co.,  259  Pa.  510,  L. 
Minn.  L.  Eev.  513-520.  E.  A.  1918  D  738,  Ann.  Cas.  1918  D 

60  Cleveland-Cliffs     Irom     Co.     v.  769,  103  Atl.  340,  applying  rule  to 

Arctic  Iron  Co.,  261  Fed.  15;  Paw  purchase  by  directors  of  new  issue 

Paw  Sav.  Bank  v.  Free,  205  Mich.  of  stock. 

52,  171  N.  W.  464;  Keely  v.  Black,  62keely  v.  Black,  90  N.  J.  Eq. 

—  N.  J.  L.  — ,  111  Atl.  22;  North  439,  107  Atl.  825. 

American     Coal     &     Coke     Co.     v.  83  Crawford  v.  Bathurst  Land  & 

O'Neal,  82  W.   Ta.   186,   95   S.   E.  Development    Co.,    Ltd.,    43    Dom. 

822;  Eoxborough  Gardens  of  Ham-  L.  Eep.  (Can.)  98. 

ilton   V.   Davis,   52   Dom.    L.    Eep.  MHJlmes  v.  Doe  Eun  Lead  Co., 

(Can.)   572;   Crawford  v.  Bathurst  —  Mo.  App.  — ,  223  S.  W.  772. 

Land  &  Development  Co.,  Ltd.,  43  66  Cleveland-Cliffs     Iron     Co.     v. 

Dom.  L.  Eep.   (Can.)   98.  Arctic  Iron  Co.,  261  Fed.  15,  22-25. 

385 
X  Priv.  Corp.— 25 


§2307]  Peivate  Cokpokations  [Ch.  42 

§  2307.  Good  faith  of  officer  or  want  of  damage  to  corpora- 
tion as  immaterial.  The  fact  that  a  contract  is  beneficial  to  the 
corporation  does  not  absolve  the  officer  from  liability  for  secret 
profits-^® 

§  2311.  Bribes  or  presents  from  third  persons.  Gifts,  gratui- 
ties or  bribes  given  to  a  director  to  influence  his  official  action 
must  be  accounted  for  by  him  and  surrendered  to  the  company .^^ 

§  2312.  Right  to  patents  or  inventions.^* 

§2318.  Miscellaneous  applications  of  rule — Sales  or  leases 
by  or  to  the  corporation.  A  director  is  liable  to  the  corporation 
for  secret  profits  made  in  a  sale  of  property  by  him  to  the  cor- 
poration, he  having  bought  it  with  knowledge  that  the  corpora- 
tion desired  and  intended  to  purchase  it.*®  Where  a  director 
knew  there  was  a  possibility  of  selling  certain  corporate  prop- 
erty for  eighty  thousand  dollars,  and  with  such  knowledge 
secured  an  option  on  the  property  from  his  co-directors,  to 
purchase  for  fifty  thousand  dollars,  without  disclosing  the 
anticipated  profits,  he  cannot  retain  the  profits  made.^"  Where 
a  corporation  authorized  two  of  its  directors  to  sell  certain  land 
but  not  "for  less  than  ten  thousand  dollars"  such  authority 
does  not  entitle  such  directors  to  any  sum  they  sell  the  property 
for  in  excess  of  the  ten  thousand  doUars.^^  The  president  of  a 
corporation  who  assumes  to  act  as  a  salesman  in  disposing  of 
all  its  assets  cannot  secure  to  himself  advantages  not  common  to 
all  the  stockholders.^*  Where  a  general  manager  makes  secret 
profits  by  purchasing  material  in  addition  to  the  amount  pur- 
chased by  him  for  the  corporation,  and  he  could  have  purchased 
it  all  for  the  corDoration,  such  profits*  belong  to  the  corpora- 
tion.*3 

56Keely  v.  Black,  90  N.  J.  Eq.  List,   —    Cal.    App.   — ,   184   Pae. 

439,   107  Atl.   825,  citing  Metcher  48. 

Cye.  Corp.,  §  2307.  60  H.    B.    Cartwright   &   Bro.   v. 

67  Keystone    Guard    v.    Beaman,  United   States   Bank  &  Trust  Co., 

264  Pa.  397,  107  Atl.  835.  23  N.  M.  82,  167  Pac.  436. 

88  Title    to    patent    as    between  61  Proctor  v.  Farrar,  —  Mo.  — , 

general   manager  and   eorpcftation,  213  S.  W.  469. 

see  Dowse  v.  Federal  Eubber  Co.,  62  Garber  v.   Town,   208  Mich.  1, 

254  Fed.  308.  175  N.  W.  487,  176  N.  W.  960. 

S9  Highland    Park    Inv.     Co.    v.  63  Michigan    Crown    Fender    Co. 
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§2319.  — Sale  of  stock.  The  president  of  a  corporation  is 
not  liable  over  to  the  corporation  for  profits  made  by  him  in  pur- 
chasing and  reselling  stock  of  the  corporation  acquired  from 
stockholders.®* 

§  2321.  —  Giving  up  office  for  consideration.  A  secret  profit 
realized  by  a  director  from  an  undertaking  to  deliver  the  cor- 
porate control  of  his  company  inures  to  the  corporation.®^ 

F.'  Rights  as  Creditors  of  Corporation 

§  2325.  In  general.  A  director  or  other  officer  who,  as  cred- 
itor, pays  a  claim  against  the  corporation,  is  entitled  to  subro- 
gation the  same  as  creditors  generally.®® 

§  2326.  Security  for  or  payment  of  debt.  A  corporation  may 
secure  a  present  loan  to  it  by  a  director  by  giving  him  a  mort- 
gage.®'' Directors  may  secure  their  claims  against  the  corpora- 
tion by  taking  a  judgment  against  the  corporation,  where  there 
is  no  fraud.®®  The  general  manager  of  a  corporation  owning 
a  ship  is  not  entitled  to  a  maritime  lien  for  services  rendered 
or  money  advanced.®^ 

XXV.  PERSONAL  DEALINGS  OF  OFFICER  WITH  CORPOEATION  OR  WITH 
CORPOEATE  PROPERTY 

§2331.  Effect  of  statutes  and  by-laws.  A  clause  in  incor- 
poration papers  providing  that,  in  the  absence  of  fraud,  no 
action  taken  by  a  majority  of  the  directors  shall  be  invalid 
because  some  or  all  of  the  directors  are  interested  therein,  is 
against  public  policy  if  to  be  construed  as  validating  a  transfer 
of  all  the  common  stock  to  certain  incorporators  for  an  option 
worth  much  less  than  the  stock.'"* 

V.  Welch,  211  Mich.  148,  178  N.  W.  Caldwell    v.    Robinson,    179    N.    C. 

684.^  518,  103   S.  E.  75. 

64Keely  v.  Black,  —  N.  J.  L.  — ,  67  In  re  Lake  Chelan  Land  Co., 

Ill  Atl.  22.  257  Fed.  497,  5  A.  L.  E.  557. 

66Keely  v.  Black,  90  N.  J.  Eq.  68  Caldwell  v.   Eobinson,  179  N. 

439,  107  Atl.   825,   citing  Fletcher  C.  518,  103  S.  E.  75. 
Cye.      Corp.,       §  2321,      and      see  69  The  Gyda,  235  Fed.  266. 

§§1753,    1754,    supra.  TOWhalen   v.    Hudson    Hotel   Co., 

66  Geisenberger     &     Friedler     v.  183   N.  T.   App.   Div.   316,   170   N. 

Bobert  York  &  Co.,  262  Fed.  739;  Y.    Supp.    855. 
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§2332.  General  rules  without  reference  to  whether  inter- 
ested officer  represents  corporation  or  whether  coi^joration 
represented  by  other  officers — In  general.  A  contract  between 
a  corporation  and  one  of  its  directors,  where  not  fraudulent,  is 
valid.''^  An  officer  of  a  corporation  can  deal  with  the  corpora- 
tion if  his  acts  are  open  and  fair  and  known  to  the  directors 
and  stockholders.''^  Where  the  grantee  of  corporate  land  is  its 
president  and  substantial  owner,  he  is  not  a  bona  fide  purchaser 
so  as  to  prevent  a  decree  of  specific  performance  of  a  prior 
contract  by  the  corporation  to  sell  the  land  to  another.''^ 

§  2333.  —  Dealings  as  void  or  voidable.  A  contract  between 
a  corporation  and  a  director,  made  by  the  legal  action  of  the 
board  of  directors,  is  binding  until  nullified  on  the  ground  of 
fraud.''* 

§2334.  — Transaction  as  subject  to  careful  scrutiny  by 
courts.  Dealings  between  an  officer  of  a  corporation  and  his 
board  of  directors  must  be  scrutinized  carefully  to  see  that  the 
corporation  is  not  injured  thereby.''^ 

§  2335.  —  Necessity  that  transaction  be  fair  and  not  a  breach 
of  trust.  Dealings  between  a  corporation  and  a  director  or 
other  officer  are  voidable  unless  open,  in  good  faith,  fair  and 
fully  understood.''^  "Whenever  there  is  a  personal  and  adverse 
interest  in  a  director,  in  his  dealings  with  the  corporation,  there 
must  be  the  utmost  fairness  and  good  faith  in  guarding  the  in- 
terest of  the  corporation.'"''  "Where  a  director  deals  with  his 
corporation,  he  must  make  a  full  and  fair  disclosure  to  the 
other  directors  of  all  the  circumstances  attending  the  proposed 

71  Congress   Hotel   Co.   v.   South-  — ,  109  Atl.  181;   Club  Laundry  & 

gate,  209  111.  App.  442.  Cleaning    Co.    v.    Murphy,   —   Pa. 

72Quinn  v.  Quinn  Mfg.  Co.,  201  — ,   109   Atl.   622. 

Mich.  664,  167  N.  W.  898.  Contracts   of  an  officer  whereby 

73  Morris  v.  Basnight,  179  N.  C.  he   substitutes   himself   aa   a   eorpo- 
298,    102    S.    E.    389.  rate  debtor  and   releases  the  origi- 

74  Puller  v.  Eoyal  Casualty  Co.,  nal  debtor  cannot  be  upheld  where 
271  Mo.  309,  196  S.  W.  755.  clearly  antagonistic.    W.  C.  Zachow 

75  Garber  v.   Town,   208   Mich.   1,  Co.  v.  Grignon,  —  "Wis.  — ,  179  N. 
175  N.  W.  487,  176  N.  W.  960.  W.   593. 

76  Jordan  v.  Jordan  Co.,  —  Conn.  77  Noyes   v.   Wood,  247  Fed.  72. 
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transaction    and    the    extent    of    the    benefit    which    he    will 


§2337.  — Presumptions  and  Ijurden  of  proof.  The  burden 
is  on  a  director  to  show  the  fairness  of  his  dealings  with  the 
corporation.''''  "While  a  director  may  purchase  property  from 
the  corporation,  he  has  the  burden  of  showing  the  purchase 
was  in  good  faith  and  for  a  fair  price.'" 

§2338.  Dealings  where  officers  adversely  interested  repre- 
sent the  corporation — General  considerations.  An  officer  can- 
not represent  both  himself  and  the  corporation  where  his  per- 
sonal interests  are  adverse  to  those  of  the  corporation.*^ 

§  2344.  —  Effect  of  ownership  of  all  of  stock  by  contracting 
directors.  A  sale  to  a  corporation  by  its  directors  of  their  own 
property  at  their  own  price  is  not  void  nor  voidable  at  the  in- 
stance of  the  corporation  itself  if  at  the  time  of  the  transaction 
the  directors  were  the  only  stockholders.** 

§2347.  Dealings  between  director  or  other  officer  and  the 
corporation  when  it  is  represented  by  other  directors  or  officers 
— Majority  rule  that  contract  or  transaction  is  valid  if  fair 
and  in  good  faith.  Where  corporations  A  and  B  contract  with 
each  other,  and  a  common  director  abandons  his  functions  as 
director  of  A  and  negotiates  only  on  behalf  of  B,  and  so 
notifies  his  associate  directors  of  A,  the  contract  can  be  avoided 
by  A  only  where  it  is  unfair  to  A.*^ 

§  2353.  Under  what  circumstances  officer  may  be  said  to  rep- 
resent corporation — Where  majority  of  directors  deal  with 
themselves.  A  board  of  directors  cannot  contract  where  a 
majority  are  adversely  interested.** 

78  H.  B.  Cartwright  &  Bro.  v.,  81 F.  T.  Gunther  Grocery  Co.  v. 
United  States  Bank  &  Trust  Co.,  Hazel,  179  Ky.  775,  201  S.  W.  336. 
23  N.  M.  82,  167  Pae.  436.  82  Sargent    v.    Palace    Cafe    Co., 

79  Jordan     v.     Jordan     Co.,     —  175  Cal.  737,  167  Pac.  146. 

Conn. —,  109  Atl.  181;  First  State  83  Cleveland-Cliffs     Iron     Co.    v. 

Bank  v.   Lang,   —   Mont.   — ,   174  Arctic  Iron  Co.,  261  Fed.  15. 

Pac.  597.  •      84Miley  v.  Heaney,  168  Wis.  58, 

80  Jordan  v.  Jordan  Co.,  —  Conn.  169  N.  W.  64. 
— ,  109  Atl.  181. 
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§2354.  — Where  presence  of  interested  director  necessary 
to  make  a  quorum.  A  mortgage  loan  by  two  directors  to  a 
corporation  is  not  invalid  because  the  mortgage  was  authorized 
at  a  directors'  meeting  where  only  two  others  of  the  five  di- 
rectors were  present,  since  the  presence  of  a  quorum  of  dis- 
interested directors  was  not  necessary.'* 

§  2355.  —  Where  interested  director  dominates  other  direc- 
tors. Fraud  in  the  making  of  a  contract  between  a  corpora- 
tion and  one  of  its  directors  cannot  be  based  on  such  director 
dominating  the  board  where  the  corporation  refused  to  act  and 
remained  passive  for  fifteen  years  after  the  alleged  domination 
had  ceased.*®  Refusal  of  a  director  to  vote,  as  a  member  of  the 
executive  committee,  on  a  contract  made  under  the  dominating 
influence  of  such  director  who  was  a  director  of  both  parties  to 
the  contract,  does  not  nullify  as  of  course  his  influence  exerted 
without  a  vote.*' 

§2364.  Application  of  general  rules  to  particular  transac- 
tions— In  general.  The  fact  that  a  bank  has  no  power  to  deal 
in  real  estate  does  not  preclude  a  contract  between  the  bank 
and  one  of  its  officers  whereby  the  latter  was  to  pay  the  bank 
a  dollar  an  acre  on  all  land  sold  by  him,  in  consideration  of 
the  use  of  stamps,  stationery,  time  and  space  belonging  to  the 
bank  in  connection  therewith.** 

§2365.  — Purchase  of  corporate  property  by  director  or 
other  officer.  A  director  or  officer  may  purchase  property  from 
the  corporation  if  all  is  done  in  good  faith.*'  But  directors 
cannot  hold  the  corporate  property  received  on  agreement  to 
pay  the  corporate  debts,  where  they  secreted  information  con- 
cerning the  real  value  of  the  property.'" 

85  Geisenberger  &  Friedler  v.  88  Farmers'  State  Bank  v.  Wei- 
Eobert  York  &  Co.,  262  Fed.   739.  land,  41  S.  T>.  57,  168  N.  W.  717. 

86  Congress  Hotel  Co.  v.  South-  89  Rhea  v.  Newton,  262  Fed.  345; 
gate,    209    111.    App.   442.  Howard  v.  Tatum,  81  W.  Va.  561, 

87  Globe    "Woolen    Co.    v.    Utica  94  S.  E.  965. 

Gas  &  Electric  Co.,  224  N.  T.  483,'         90  Beach  v.   Williamson,  —  Fla. 
121  N.  E.  378,  afE'g  170  N.  Y.  App.      — ,   83   So.   860. 
Div.  940,  154  N.  Y.  Supp.  1123. 
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§  2366.  —  Sales  by  directors  or  other  officers  io  corporation. 

A  sale  of  property  by  a  director  to  a  corporation  can  be  sus- 
tained only  where  made  in  good  faith.^^  A  director  may  sell 
land  to  his  corporation,  or  exchange  it  for  stock  and  bonds, 
where  the  price  is  fair,  there  was  no  intent  to  defraud,  and 
there  were  no  existing  creditors  other  than  the  seller.^^  Where 
the  president  acquires  property  he  may  sell  it  to  the  corpora- 
tion at  a  profit,  where  not  above  its  real  value  and  where  it  was 
not  bought  with  the  intent  of  selling  it  to  the  company  so  as  to 
require  disclosure  of  'f acts.^*  A  transaction  by  which  one  re- 
ceived eight  thousand  dollars  worth  of  bonds  from  the  corpora- 
tion for  property  which  had  shortly  prior  thereto  cost  him  only 
two  hundred  dollars,  when  both  at  the  time  of  his  own  pur- 
chase and  the  sale  to  the  company,  he  was  its  treasurer  and 
field  manager,  charged  with  looking  after  its  affairs  of  that 
character,  is  illegal  and  fraudulent.'*  Where  brokers  who  sold 
property  to  a  corporation  were  stockholders  and  managing  of- 
ficers, notice  by  the  brokers  of  their  interest  should  have  been 
given.'* 

§2367.  — Leases  by  or  to  directors  or  other  officers.     A 

lease  by  a  corporation  to  an  officer,  where  without  consideration, 
is  void  as  to  corporate  creditors.'* 

§2368.  — Loans  to  corporation.'^  A  solvent  corporation 
may  borrow  money  from  its  directors.'*  A  loan  by  a  director 
to  a  corporation,  secured  by  mortgage,  is  voidable  where  not 

91  Drennen  v.  Southern  States  97  Money  furnished  by  directors 
Fire  Ins.  Co.,  252  Ped.  776.  to  a  bank  to  meet  impairment  of 

92  Caldwell  v.  Eobinson,  179  N.  capital  as  lean  or  donation,  see 
C.  518,   103   S.   E.   75.  Andrews    v.     Cosmopolitan    Bank, 

93  Southwestern  Portland  Ce-  183  N.  Y.  App.  Div.  787,  171  N.  Y. 
ment  Co.  v.  Latta,  —  Tex.  Civ.  Supp.  875,  rev'g  101  N.  Y.  Misc. 
App.  —    193  S.  W.  1115.  672,  167  N.  Y.  Supp.  935. 

94  Parka  v.  Hughes,  145  La.  221,  98McKey  v.  Bruns,  243  Fed. 
82  So.  202.  370;   Hille  v.  Evans,  —  Colo.  — , 

95  Newell-Murdoch  Eealty  Co.  v.  187  Pac.  315. 

Wiekham,  —  Cal.  — ,  190  Pac.  359.  Directors    may    loan    money    to 

96  Taylor  v.  Ellsworth  Building  the  c6rporation  to  pay  pressing 
Corporation,  —  N.  Y.  Misc.  — ,  debts.  In  re  Lake  Chelan  Land 
183   N.   Y.    Supp.    394-.  Co.,  257  Fed.  497,  5  A.  L.  E.  557. 
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fair  and  in  good  faith,  but  is  no|;  void.®'  Directors  of  a  bank 
may  loan  money  to  it  where  its  capital  is  impaired,  and  it  is 
no  defense  to  an  action  to  recover  the  loan  that  the  fund  is 
not  a  yalid  surplus  fund.^ 

§2373.  — Issuance  of  stock  to  directors  or  other  officers. 

A  transfer  of  stock  by  the  corporation  to  its  president  is  void- 
able where  obtained  by  fraud.^  An  agreement  by  a  corpora- 
tion to  pay  an  officer  a  certain  sum  in  stock  at  its  par  value 
gives  him  an  undue  advantage  requiring  him  to  account,  where 
the  actual  value  of  the  stock  was  double  its  par  value.* 

§2376.  Transactions  between  corporations  having  one  or 
more  common  directors  or  other  officers — In  general.  Com- 
mon directors,  in  part,  does  not  preclude  dealings  between  two 
corporations.*  Thus,  the  mere  fact  that  directors  sell  corporate 
property  to  a  new  corporation  of  which  they  are  directors  does 
not  make  the  sale  absolutely  void  although  the  sellers  control 
both  corporations.^ 

"The  fact,"  said  Justice  Pitney,  "that  the  same  persons 
were  directors  and  managers  of  both  corporations  subjects  their 
dealings  inter  sese  to  close  scrutiny.  That  two  corporations 
have  a  majority  or  even  the  whole  membership  of  their  boards 
of  directors  in  common  does  not  necessarily  render  transactions 
between  them  void;  but  transactions  resulting  from  the  agency 
of  ofBcers  or  directors  acting  at  the  same  time  for  both  must 
be  deemed  presumptively  fraudulent,  unless  expressly  author- 
ized or  ratified  by  the  stockholders ;  and  certainly,  where  the  cir- 
cumstances show  *  *  *  that  the  transaction  would  be  of 
great  advantage  to  one  corporation  at  the  expense  of  the  other, 
especially  where,  in  addition  to  this,  the  personal  interests  of 
the  directors,  or  any  of  them,  would  be  enhanced  at  the  expense 

99  Geisenberger     &     Priedler     v.  3  Garber  v.  Town,  208  Mich.  1, 175 

Robert  York  &  Co.,  262  Fed.   739.  N.  W.  487,  176  N.  W.  960. 

1  Andrews  v.  Cosmorpolitan  Bank,  4  Title  Insurance  &  Trust  Co.  v. 
183   N.  y.  App.   Div.   787,   171  N.  Northwestern   Long   Distance   Tel. 
Y.     Supp.     875,     rev'g     on     other  Co.,  88  Ore.  666,  173  Pae.  251. 
grounds  101  N.  Y.  Misc.   672,  167  B  Bossing    v.     State    Bank,    181 
N.  Y.  Supp.  935.  Iowa  1013,  165  N.  "W.  254. 

2  Cutting  V.  Woodward,  255  Fed. 
633. 
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of  the  stockholders,  the  transaction  is  voidable  by  the  stock- 
holders within  a  reasonable  time  after  discovery  of  the  fraud. ' '  * 
Where  a  director  in  a  company  owning  iron  ore  land, — the 
company  having  decided  to  lease  and  not  to  mine  the  land, — 
expressly  withdraws  from  negotiations  as  to  the  lease  with 
notice  to  adverse  directors  to  go  ahead  and  do  just  as  they 
please,  the  fact  that  he  was  interested  in  the  lessee  does  not 
render  him  accountable  to  the  corporation  for  profits  made  by 
the  lessee.'  In  a  New  York  decision  of  its  Court  of  Appeals, 
it  is  held  that  it  is  not  enough  for  the  common  director  to  merely 
withdraw  from  the  dealing  but  that  he  owes  to  the  one  cor- 
poration the  affirmative  duty  to  disclose  an  unfair  advantage 
which  he  knew  or  should  have  known  would  result  and  of  which 
it  is  to  be  assumed  his  associates  were  ignorant.' 

§2377.  — Where  common  ofl&cer  or  officers  act  for  both 
corporations.' 

§2378.  — Where  unfair  or  fraudulent.^"  Where  dealings 
between  corporations  with  common  directors  are  of  great  ad- 
vantage to  one  corporation  at  the  expense  of  the  other,  and  the 
personal  interests  of  the  directors  or  any  of  them  are  enhanced 
at  the  expense  of  stockholders,  the  transaction  is  voidable  by 
the  stockholders.^^ 

Where  a  sale  between  two  corporations  having  a  common 
director  is  for  an  inadequate  consideration,  especially  where 
he  is  dominating  in  influence  or  in  character,  the  sale  is  void- 
able and  should  be  set  aside  at  the  instance  of  the  selling  cor-r 
poration.^2    Where  a  sale  is  voidable  for  inadequacy  of  price, 

6  Corsieana  Nat.  Bank  of  Corsi-  9  The  New  York  case  referred 
cana  v.  Johnson,  251  U.  S.  68,  64  to  in  vol.  4,  note  36,  was  later  af- 
L.  Ed.   141.  firmed  on  the  facts  by  the  court  of 

7  Cleveland-Cliffs  Ir<ni  Co.  v.  appeals  after  a  retrial,  in  224  N. 
Arctic  Iron  Co.,  261  Fed.  15,  20-  Y.  483,  112  N.  E.  378  (see  §  2376, 
22.  supra). 

8  Globe  Woolen  Co.  v.  XJtica  Gas  10  Burden  of  proof  as  to  fairness. 
&  Electric  Co.,  224  N.  Y.  483,  121  see   §  2389,  infra. 

N.  E.   378,   referred   to   in   Cleve-  11  Corsieana  Nat.  Bank  of  Corsi- 

land-ClifEs  Iron  Co.  v.  Arctic  Iron  eana  v.  Johnson,  251  TJ.  S.  68,  90, 

Co.,  261  Fed.  15,  19,  as  "ome   of  64  L.  Ed.  141. 

the   latest    and    one    of    the   most  12  Geddes    v.    Anaconda    Copper 

extreme   applications    of   the    rule  Min.   Co.,  —  TJ.   S.  — ,  65  L.   Ed. 

that  we  have  seen."  — ,  41  Sup.  Ct.  Eep.  209,  rev'g  on 
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because  of  a  common  director,  it  should  be  set  aside  absolutely. 
It  is  improper  to  order  that  the  property  be  offered  at  publij 
auction  and  if  no  bid  should  be  received  greater  than  the  sale 
price  the  sale  should  be  confirmed.^* 

§  2379.  —  Where  common  directors  are  a  minority  and  their 
votes  not  necessary  to  creation  of  contract.  Where  a  di- 
rector in  one  corporation  was  its  chief  stockholder  and  its  presi- 
dent, and  in  another  corporation  was  a  director  and  chairman 
of  the  executive  committee  but  had  no  property  interest  therein, 
a  contract  between  the  two  corporations  made  at  his  instigation 
wUl  not  be  enforced  against  the  latter  where  unfair  to  it  not- 
withstanding said  director  refused  to  vote  as  a  director  of  the 
latter  as  to  making  the  contract,  where  he  executed  a  dominat- 
ing influence  on  the  other  directors  of  the  latter  company.^* 

§2380.  — Application  to  rules  to  mere  agents  or  oflScers 
other  than  directors.  Service  of  a  notice  to  quit  may  be  made 
by  an  officer  of  one  corporation  on  an  officer  of  another  corpora- 
tion although  both  persons  were  officers  in  both  companies.^^ 

§  2386.  —  Rights  of  corporations  as  dependent  on  for  whom 
oflBcer  is  really  acting.^® 

§  2388.  —  Presumptions.  Contracts  between  two  corporations 
with  interlocking  directorates  are  presumptively  invalid,  it  is 
held  in  Oklahoma.^'' 

§  2389.  —  Burden  of  proof.  Contracts  between  corporations 
having  one  or  more  common  directors,  while  not  prohibited  nor 
prima  facie  void  or  fraudulent,  are  voidable  unless  shown  to  be 

other  grounds  245  Fed.  225,  which  App.    Div.    540,    154   N.   Y.    Supp. 

aff'd    222   Fed.    129.  1123. 

ISGeddes    v.    Anaconda    Copper  16  F.   P.    McKay    Co.   v.    Savery 

Min.   Co.,  —  TJ.   S.  — ,   65   L.   Ed.  House    Hotel    Co.,    184    Iowa    260, 

— ,  41  Sup.  Ct.  Eep.  209,  rev'g  on  168   N.   W.   295. 

this   ground    245   Fed.    225,   which  16  On    this    question,    see    New 

aff'd  222  Fed.   129.  York   case   as   set   forth   in   §2379 

11  Globe    Woolen    Co.    v.    TJtica  of  this  supplement. 

Gas  &  Electric  Co.,  224  N.  Y.  483,  17Bentley  v.   Zelma  Oil  Co.,  76 

121    N.    E.    378,    aff'g    170    N.    Y.  Okla.  116,  184  Pac.  131. 
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fair  and  free  from  wrong.^*  The  "fairness  of  contracts  be- 
tween corporations  having  directors  in  common  must  be  shown 
by  clear  and  convincing  proof,  and  it  must  be  made  to  appear 
that  they  are  absolutely  free  from  fraud. ' '  ^' 

§2394.  Ratification  or  authorization  of  deEClings  with  in- 
terested officer — General  rule.  A  contract  between  a  director 
and  his  corporation  is  not  voidable  where  all  the  stockholders 
consent  thereto  and  the  property  acquired  thereby  is  used  for 
the  benefit  of  the  corporation.^' 

§2397.  — Ratification  by  majority  of  stockholders  as  bind- 
ing on  minority  stockholders.  A  contract  made  by  directors 
is  not  invalid  because  some  of  the  directors  were  adversely 
interested  where  it  was  ratified  by  a  majority  of  the  stock- 
holders.''^ 

XXVI.    GENERAL    DUTIES    AND    LIABILITIES    OF    OFFICERS    CONNECTED 
V7ITH  MANAGEMENT  OF    CORPORATION 

A.  General  Considerations 

§2405.  Duties  and  liabilities  stated  generally.^"  Corporate 
officers  cannot  be  sued  in  their  individual  capacities  for  a  purely 
corporate  matter,^*  and  it  is  held  that  an  officer  is  not  liable 
to  a  stockholder  for  mere  nonfeasance.^*  Directors  are  not  per- 
sonally liable  for  a  deposit  of  money  as  security  by  agents 
although,  instead  of  retaining  it  as  a  special  account,  they  put 
it  in  the  general  treasury  and  used  it  in  the  business,  since  the 
act  was  a  corporate  act.** 

ISGeddea    v.    Anaeonda    Copper  acts    not    in    themselves    illegal," 

Min.  Co.,  245  Fed.  225,   aff'g  222  see  note  in  4  A.  L.  E.  166,  anno- 

Fed.  129.  tating  Hammond  v.  Sully,  48  App. 

19  City    Trust    Co.    v.    Bankers'  Cas.   (D.   C.)    320,  4  A.  L.  E.   160. 

Mortgage  Loan  Co.,  102  Neb.  532,  23  Navajo-Apache  Bank   &  Trust 

167  N.  W.  785.  Co.   v.   Desmont,  —  Ariz.   — ,   170 

ZOMeKee    v.    Interstate    Oil    &  Pae.  798,  which  was  an  action  for 

Gas   Co.,    77    Okla.    260,    188    Pac.  an    accounting. 

109.  24  0rvis  v.  Lorraine   Co.,  183  N. 

21  Thurmond     v.     Paragon     Col-  Y.   App.   Biv.   1,   170   N.   Y.   Supp. 

liery  Co.,  82  W.  Va.  49,  95  S.  E.  264. 

816. .  25  Wilcox  V.  Gauntlett,  200  Mich. 

22 "Motive  as  affecting  personal  272,   166  N.  W.   856. 
liaoility  of  directors  in  voting  for 
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Liability  of  directors  for  misconduct  is  not  a  fixed  but  a 
contingent  liability  not  provable  against  a  bankrupt  director.^^ 

§  2406.  Liability  of  officers  other  than  directors  as  compared 
with  that  of  directors.''''  The  secretary  of  a  corporation  is  not 
personally  liable  for  losses  occurring,  where  he  assumes  the 
management  on  the  sickness  of  the  president,  where  he  is  guilty 
of  no  wrongful  or  fraudulent  conduct.^* 

§2408.  Statutory  liability  as  precluding  conunon-law  lia- 
bility.29 

§2409.  Persons  liable-^" 

§2413.  Consent  or  ratification  as  precluding  liability.     A 

bank  cashier  is  liable  to  stockholders  for  negligence,  although 
his  acts  were  authorized  by  the  directors,  where  he  knew  or 
ought  to  have  known  that  such  acts  were  unlawful.*^ 

§2414.  Right  to  sue  as  precluded  by  laches  or  estoppel.'^ 

§2415.  Contracts  inducing  disregard  of  duties.^*  Any  con- 
tract of  directors  affecting  their  duty  as  such  to  the  detri- 
ment of  the  corporation  is  illegal ;  and  this  applies  to  a  contract  . 
under  which,  if  they  voted  to  reduce  the  salary  of  one  of  the 
officers,  they  would  incur  a  liability  to  purchase  his  shares.^* 
Thus,  a  contract  whereby  two  directors  agree  to  vote  for  each 
other  is  illegal.^*  So  an  agreement,  in  selling  stock,  to  cause 
the  purchaser  to  be  elected  a  director  and  secretary,  is  illegal, 
although  the  seller  who  made  the  promise  owned  nearly  all  the 
corporate  stock.'® 

26  In  re  Huteheraf  t,  247  Fed.  187.  SI  Boyd  v.  Applewhite,  —  Miss. 

27 ' '  The    same    doctrine    is    ap-  — ,  84  So.  16. 

proved,  and  also  applied   in   some  32  Stockholders '  suits,  see  §  4072 

degree,  to  the  president  of  a  cor-  et  seq.,  infra. 

poration,  in  Fletcher  V  Cyclopedia  33  See  also   §§1753,   1754,  supra, 

of     the      Law      of      Corporations,  34  Odell  v.  Wells,  183  N.  T.  App. 

§2406."    Boulicault  v.  Oriel  Glass  Div.  242,  171  N.  Y.  Supp.  345. 

Co.,  —  Mo.  — ,  223  S.  W.  423.  SB  Lothrop   v.   Goudeau,   142  La. 

ZSSpivey  v.  Pugh,  140  Ark.  296,  342,  76  So.  794. 

215  S.  W.  739.  36Fabre    v.    O'Donohue,   185   N. 

29  See  §  2647,  infra.  Y.  App.  Div.  779,  173  N.  Y.  Supp. 

30  See   §  2618,  infra.  472. 
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§  2416.  Liabilities  as  joint  or  several.'''  The  negligence  may 
be  that  of  the  board  of  directors  collectively,  in  which  ease  it  is 
a  joint  liability,  or  that  of  one  or  more  directors  individually 
in  which  case  the  liability  is  individual.'^  One  director  who  had 
no  knowledge  of  bookkeeping  may  be  not  guilty  of  negligence 
resulting  in  loss  of  money  by  a  bookkeeper's  embezzlement,  while 
another  director  who  was  president,  manager  and  treasurer  may 
be  guilty  of  actionable  negligence  where  the  bookkeeper  was 
under  his  supervision.'^ 

B.  Breach  of  Duty  in  General 

§2424.  General  illustrations  of  breach  of  duty.  Directors 
are  not  personally  liable  for  causing  the  corporation  to  breach 
a  contract  with  another  corporation,  especially  where  a  cause 
of  action  against  the  corporation  for  the  breach  is  enforceable.*" 
"Where  directors  fail  to  collect  any  interest,  when  part  of  the 
directors  exercise  an  option  to  purchase,  they  are  personally 
liable  for  such  interest  as  should  have  been  collected.*^  Where  a 
loss  on  a  building  contract  between  a  corporation  and  one  of 
its  directors,  whereby  the  former  agreed  to  build  a  house  for 
the  latter,  was  due  to  the  interference  of  the  director  with  the 
other  officers  of  the  corporation  in  regard  to  letting  subcon- 
tracts, the  director  is  liable  to  the  corporation  for  such  loss.** 
Where  it  was  agreed  that  an  attorney  should  have  a  certain 
sum  out  of  a  final  payment  by  the  city  to  a  corporation  under 
a  construction  contract,  and  the  corporation  was  insolvent,  the 
officers  of  the  corporation  who  collected  the  full  amount  without 
the  knowledge  of  the  attorney  and  applied  it  to  corporate  debts, 
are  personally  liable  to  the  attorney  as  in  case  of  a  trust  fund.*' 

§  2432.  Liability  for  bad  loans  or  investments.**  Actionable 
negligence  of  directors  of  a  bank  may  consist  either  in  making  a 

37  See   also    §  2710,    infra.  ing  Mill  Co.,  185  Ky.   600,  215   S. 

SSTackett  v.  Green,  187  Ky.  49,  W.  523. 

218  S.  "W.  468.  43  Lynch    v.    Conger,   181    N.   Y. 

39Boulicault  v.   Oriel  Glass   Co.,  App.    Div.    221,    168    N.    T.    Supp. 

—  Mo.  — ,  223  S.  W.  423.  855. 

WLukaeh    v.    Blair,    108    N.    T.  44  Liability  at   director   to  bank 

Misc.  20,  178  N.  Y.  Supp.  8.  corporation   for   making   of   exces- 

41  Noyes  v.   Wood,  247  Fed.   72.  give  loans  considered  in  First  Nat. 

42Eeinhardt  v.  Owensboro  Plan-  Bank  v.  Noyes,  257  Fed.  593. 
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loan,  renewing  it,  or  failing  to  collect  it.*^  A  bank  cashier  is 
liable  for  making  excessive  and  unauthorized  loans  to  a  di- 
rector.*^ Where  directors  purchase  assets  from  a  firm  of  which 
two  of  the  members  are  directors,  at  face  value  but  which  prove 
to  be  worthless  and  were  known  at  the  time  by  the  directors  to 
be  of  doubtful  value,  they  are  liable  to  the  corporation  for  the 
loss.*''  Bank  officers  who  loan  three-fifths  of  the  capital  stock 
of  the  bank  to  a  canning  company  in  which  they  own  stock, 
where  the  amount  loaned  is  three  times  the  capital  of  the  latter, 
are  negligent  so  as  to  be  personally  liable  for  loss,  where  the 
directors  took  no  security.**  A  director  sued  for  loss  to  stock- 
holders from  excessive  loans  made  to  himself  cannot  show  that 
he  did  not  act  for  the  bank.*® 

C.  Acts  Ultra  Vires  or  Illegal  or  Beyond  Authority  of  Particular 

Officer 

§  2434.  General  rules.  A  director  is  not  liable  for  ultra 
vires  acts  of  the  corporation  unless  he  voted  therefor,  partici- 
pated therein,  connived  thereat,  or  negligently  omitted  to  per- 
form his  duty.*" 

§2435.  Illustrations  of  general  rules.  Directors  are  liable 
for  misappropriation  of  funds  where  they  act  ultra  vires  in  pur- 
chasing stock  of  the  corporation.*^ 

§  2438.  Effect  of  ignorance  or  mistake — In  general.  Direc- 
tors are  personally  liable  for  damages  to  the  company  resulting 

Liability   of   an   advisory   board  ligence  as  against  the  bank.    Har- 

of  a  loan  company  for  negligence  ris  v.  Eogers,  190  N.  Y.  App.  Div. 

in  recommending  a  loan,  see  Pru-  208,  179  N.  T.  Supp.  799. 

dential   Trust   Co.  v.   McQuaid,  45  46  Boyd  v.  Applewhite,  —  Miss. 

Dom.   L.   Eep.    (Can.)    346.  — ,  84  So.  16. 

45  Harris   v.   Waters,   112   N.  Y.  47  Noyes  v.   Wood,   247  Fed.  72. 

Misc.    640,   183   N.   Y.    Supp.    721.  48Magale    v.    Fomby,    132    Ark. 

See    also    Magale    v.    Fomby,    132  289,  201  S.  W.  278. 

Ark.    289,    201    S.    W.    278,    where  49  Boyd  v.  Applewhite,  —  Miss. 

bank  with  capital  of  $50,000  loaned  — ,  84  So.  16. 

$30,000    to    canning    company    in  50  Holmes   v.    Crane,   191   N.   Y. 

which  the  officers  of  the  bank  had  App.    Div.    820,    182    N.    Y.    Supp. 

stock.  270. 

Eenewal  of  bank  paper  by  direc-  51  Noyes  v.  Wood,  247  Fed.  72. 
tors  of  a  bank  may  constitute  neg- 

398 


Ch.  42]  Directors,  Other  Officers  and  Agents   [§2444 

from  their  acts  in  excess  of  their  powers,  although  they  act  in 
good  faith.^2  Officers  of  a  corporation  are  presumed  to  know  the 
extent  of  corporate  indebtedness  so  that  notice  thereof  need  not 
be  given  them  as  guarantors  of  corporate  debts.^' 

§  2441.  Effect  of  consent  or  ratification.  A  stockholder  can- 
not have  redress  in  equity  against  directors,  for  ultra  vires 
acts,  when,  with  full  knowledge  of  the  facts,  he  has  assented,  al- 
though under  protest,  to  such  acts,  and  has  accepted  the  benefit 
thereof." 

D.  Negligence 

§  2442.  In  general.^8  All  the  directors  stand  in  the  same  de- 
gree of  negligence  in  retaining  as  cashier  one  shown  to  be 
unworthy  of  trust  and  in  lending  money  contrary  to  the  stat- 
ute.°®  One  negligent  director  cannot  sue  his  co-directors  for 
gross  negligence.^'  Directors'  liability  for  negligence  is  not 
barred  by  a  discharge  in  bankruptcy  before  action  brought.'* 

§2443.  Negligence  as  question  of  fact.*^  What  "a  director 
must  do  in  exercising  reasonable  care  in  the  performance  of 
his  duties  is  always  dependent  upon  the  facts. ' '  *" 

§2444.  Effect  of  officers  receiving  no  compensation.^^     A 

higher  degree  of  vigilance  is  required  of  a  director  who  is  paid 

62  Sheldon  v.  Bills,  102  Neb.  93,  69  Liability  for  negligence  of  di- 

166  N.  W.  117.  rector   of  building   and  loan  asso- 

63Mc6owau    V.    Wells'    Trustee,  ciatiou     in     particular     case,     see 

184  Ky.  772,  213  S.,  W.  573.  Tour     Corners    Building     &    Loan 

64  Holmes   v.    Crane,   191    N.   T.  Ass'n  v.  Schwarzwaelder,  —  N.  J. 

App.   Div.   820,   182   N.   T.    Supp.  L.  — ,  103   Atl.   240. 

270.  60Kavanaugh   v.   Commonwealth 

56 For  note  on  "Liability  of  of-  Trust  Co.,  223  N.  T.  103,  119  N. 

fleers    and    directors    of    building  E.   237. 

and  loan  association  for  loss  due  61  The  quotation  from  Free- 
to  negligence,"  see  19  N.  C.  C.  A.  man's  note  in  the  American  State 
539.  Reports    in    volume    four,    Fletcher 

66  Eoseville   Trust    Co.   v.   Mott,  Cyc.  Corp.,  this  section,  is  referred  to 

—  N.  J.  Eq.  — ,  107  Atl.  462.  in  Boulicault  v.  Oriel  Glass  Co.,  — 

67 Boyd  V.  Applewhite,  —  Miss.  Mo.  — ,  223  S.  W.  423,  as  "quoted 

— ,  84  So.  16.  with    approval"    in    Fletcher    Cyc. 

68  Boyd  v.  Applewhite,  —  Miss.  Corp.,   §  2444. 
— ,    84    So.    16. 
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to  devote  his  entire  time  to  the  business  than  is  required  of  other 
directors.®^ 

§2446.  Negligence  as  slight,  ordinary  or  gross.  The  rela- 
tive degree  of  negligence  of  the  several  directors  does  not  affect 
their  liability.®* 

§2450.  What  constitutes  "ordinary"  or  "reasonable"  care 
— Care  required  as  that  which  men  of  ordinary  prudence  exer- 
cise in  regard  to  their  own  affairs.  Directors  are  bound  to 
use  the  "same  degree  of  care  and  vigilance  in  the  performance 
of  their  duties  as  a  reasonably  prudent  and  careful  man  would 
use  in  the  conduct  of  his  business. ' '  ®*  Directors  in  financial 
institutions  must  use  the  same  diligence  that  men  prompted  by 
self-interest  generally  exercise  in  their  own  affairs.®^ 

§  2451.  —  Care  required  as  that  of  ordinarily  prudent  men 
under  similar  circumstances.  Directors  must  exercise  the  dili- 
gence which  ordinary  prudent  and  diligent  men  would  exercise 
under  similar  circumstances.^® 

§  2455.  Degree  or  amount  of  care  as  dependent  upon  kind  of 
corporation.  The  character  of  the  corporation  is  entitled  to 
some  consideration  in  determining  the  care  required  of  di- 
rectors.®'' 

§2460.  Particular  acts  as  negligence — In  general.®®  Direc- 
tors are  negligent  in  failing  to  hold  meetings  as  required  by 

62Boulicault  V.  Oriel  Glass   Co.,  S.  504,  63  L.  Ed.  1113,  aff'g  Mc- 

—  Mo.  — ,  223  S.  W.  423,  quoting  Cormick  v.  King,  241  Fed.  737; 
at  length  from  Fletcher  Cyc.  Corp.,  Boulieault  v.  Oriel  Glass  Co.,  — 
§  2444.  Mo.  — ,  223   S.  W.  423.     See  also 

63  Eoseville    Trust    Co.    v.    Mott,      Fell  v.  Pitts,  263  Pa.  314,  106  Atl. 

—  N.  J.  Eq.  — ,  107  Atl.  462.  574. 

61  Tri-Bullion    Smelting    &    De-  67  Boulieault  v.  Oriel  Glass  Co., 

velopment  Co.  v.  Corliss,  186  N.  T.  —  Mo.  — ,  223  S.  W.  423. 

App.    Div.    613,    174    N.    Y.    Supp.  68  What     constitutes     negligence 

830;   Besseliew  v.   Brown,   177   N.  of    the    examining    committee    of 

C.  65,  97  S.  E.  743.  board   of  directors  of  a  bank,  in 

65  Kavanaugh  v.   Commonwealth  examining  accounts,   see   Eoseville 

Trust  Co.,  223   N.  Y.   103,  119   N.  Trust  Co.  v.  Mott,  —  N.  J.  Eq.  — , 

E.  237.  107  Atl.   462. 

66Bowerman  v.  Hamner,  250  U. 
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the  by-laws  and  in  failing  to  obtain  from  the  treasurer  a  state- 
ment at  each  meeting  of  the  financial  condition  of '  the  cor- 
poration.^' It  is  negligence  for  directors  to  place  bonds  of 
other  companies,  received  as  the  price  of  property  and  allotted 
to  stockholders,  in  the  hands  of  the  secretary,  where  the  cor- 
poration had  a  treasurer  who  had  given  a  fidelity  bond  while 
the  secretary  had  not,  and  to  fail  to  make  any  investigation 
as  to  the  safety  of  the  bonds  during  the  two  years  they  were  in 
such  custody  prior  to  their  theftJ"  Employment  of  accountants 
by  the  directors  does  not  of  itself  show  diligence.''^  Directors 
of  banks  are  negligent  when  they  fail  to  heed  the  warning  of 
the  bank  commissioner,  especially  where  they  are  all  without 
banking  experienceJ^ 

§2461.  — Failure  to  attend  directors'  meetings.  Wilfully 
absenting  one 's  self  from  directors '  meetings  for  years  and  never 
making,  nor  causing  to  be  made,  any  examination  of  the  affairs 
of  the  bank,  is  negligence.''* 

§  2464.  Excuses — In  general.  It  is  no  excuse  for  negligence 
that  the  alleged  negligent  officer  was  receiving  no  compensation 
either  as  president  or  director  nor  that  the  management  which 
he  exercised  had  never  been  expressly  delegated  to  him.''*  A 
director  is  not  excused  from  liability  for  negligence  because  he 
did  not  attend  the  directors'  meetings  as  often  as  other  mem- 
bers.''* Directors  sued  for  negligence  cannot  set  up  as  a  defense 
that  the  corporation  was  never  legally  incorporated.''® 

§2467.  — Nonresidence.  Nonresidence  or  residence  at  a  dis- 
tance from  the  location  of  the  bank  is  no  excuse,  in  case  of  bank 
directors.'''' 

eSTri-Bullion    Smelting    &    De-  73  Bowerman  v.  Hamner,  250  V. 

velopment    Co.   v.   Corliss,   186  N.  S.  504,  63  L.  Ed.  1113,  aff'g  Me- 

Y.  App.  Div.  613,  174  N.  Y.  Supp.  Cormjok  v.  King,  241  Fed.  737. 

830.  74  Dresser    v.    Bates,    250    Fed.. 

70Cliadwick  v.  Holm,   31   Idaho  525,  540. 

252,  170  Pac.  87.  76  Bank  of  Commerce  v.  Goolsby, 

7lTri-Bullion     Smelting    &    De-  129  Ark.  416,  196  S.  W.  803. 

velopment  Co.  v.  Corliss,  186  N.  Y.  78  Boyd  v.  Applewhite,  —  Miss. 

App.   Div.    613,   174    N.    Y.    Supp.  — ,  84  So.  16. 

830.  77  Bowerman  v.  Hamner,  250  U. 

72Eoseville    Trust   Co.   v.   Mott,  S.  504,  63  L.  Ed.  1113,  aff'g  Me- 

—  N.  J.  Eq.  — ,  107  Atl.  462.  Cormick  v.  King,  241  Fed.  737. 
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§  2468.  —  Ignorance.  Ignorance  whicli  is  the  result  of  gross 
inattention  to  duty  is  no  excuse  for  a  director.''*  It  is  some- 
times held  that  directors  are  bound  to  take  notice  of  what  their 
records  show,'''  and  bank  directors  cannot  plead  ignorance  of 
what  a  reasonable  examination  of  the  books  and  papers  of  the 
bank  would  disclose.*"  However,  it  has  been  held  that  direc- 
tors of  a  bank  are  not  bound,  as  matter  of  law,  to  know  the 
contents  of  the  books  of  the  bank,  including  the  accounts  there 
in ;  *^  and  a  presumption  of  knowledge  of  the  affairs  of  a  bank 
by  directors  will  not  be  indulged  in  in  favor  of  another  director 
who  is  president  of  the  bank.** 

§  2469.  —  Want  of  experience  or  skill.** 

§  2471.  Liability  of  directors  of  national  banks  for  negli- 
gence.** 

E.  Liability  of  Directors  or  Other  Officers  for  Acts  of  Co-Director 
or  Other  Officer 

§2477.  Liability  as  dependent  upon  lack  of  supervision — 
In  general.  Directors  cannot  delegate  the  duty  of  reasonable 
supervision,*^  especially  in  case  of  bank  directors.*^     The  con- 

78  Bowerman  v.  Hamner,  250  U.  88  First  State  Bank  v.  Lang,  55 
S.  504,  63  L.  Ed.  1113,  aft'g  Mc-  Mont.  146,  9  A.  L.  E.  1139,  174 
Cormick  v.  King,  241  Fed.  737.  Pae.   597. 

79  Hartley  v.  Ault  Woodenware  83  Youth  and  inexperience  of  di- 
Co.,  82  W.  Va.  780,  97  S.  E.  137.  rector     considered     as     excuse     in 

A    corporation    or    its    receiver  Eoseville  Trust  Co.  v.  Mott,  —  N. 

cannot    base    a   right    of   recovery  J.   Eq.   — ,   107  Atl.   462. 

against  a  third  person  on  ignorance  84  Liability   of    directors   of  na- 

of  its  directors  as  to  what  clearly  tional    bank    for    defalcations    of 

appears   in  the   books   of  the   cor-  bookkeeper,  for  failure  to  examine 

poration.    Porter  v.  Hallet  &  Carey  books     of    bank,     see     Dresser    v. 

Co.,  40  S.  D.  136,  166  N.  W.  525,  Bates,   250   Fed.   525. 

where  the  receiver  of  an  elevator  Statutory    liability,    see    §  2647, 

company  sued  to  recover  losses  by  infra. 

the    manager    in    speculations    on  85  Woodward  v.  Stewart,  149  Ga. 

the   Chicago   Board   of   Trade.  620,  101  S.  E.  749. 

80  Boyd  V.  Applewhite,  —  Miss.  86  Woodward  v.  Stewart,  149  Ga. 
— ,  84  So.  16.  620,  101  S.  E.  749,  where  complaint 

81  Murray   v.   Third   Nat.    Bank,  held  insufficient. 

234  Fed.  481.  Directors    of    a    bank,    although 
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tention  that  directors  are  shielded  from  liability  because  of  want 
of  knowledge  of  wrongdoing  on  the  part  of  their  officers,  unless 
their  ignorance  of  such  wrongdoing  is  the  result  of  gross  inat- 
tention, is  disapproved.  Directors  must  use  ordinary  diligence.^'' 
Directors  who  fail  to  examine  the  corporate  books  for  years  or 
to  investigate  how  the  business  is  being  conducted  by  the  man- 
ager must  be  deemed  to  have  constructive  knowledge  that  the 
manager  was  speculating  in  the  name  of  the  corporation  on  the 
Chicago  Board  of  Trade,  as  shown  by  entries  in  such  books.** 
It  is  no  bar  to  an  action  against  directors  for  negligence,  re- 
sulting in  embezzlement  by  the  secretary  and  general  manager, 
that  the  directors  accepted  from  the  defaulter  a  part  of  the 
money  embezzled,  in  settlement  of  the  default.*' 

§2478.  Acts  of  directors  in  turning  over  or  leaving  entire 
business  to  others.  Where  directors  turn  over  the  entire  man- 
agement of  the  business  to  a  particular  officer  without  super- 
vision or  control,  do  not  attend  directors'  meetings,  require  no 
bond  or  reports  from  such  officer,  fail  to  have  his  accounts 
audited,  etc.,  they  are  guilty  of  negligence  making  them  liable 
for  embezzlements  by  such  officer.*'* 

§2480.  What  constitutes  negligence — In  general.*^    The  act 

of  a  managing  director  in  signing  blank  checks  payable  to  the 

they  may   delegate   to   certain   of-  they  accepted  the  cashier's  state- 

fieers    the    active    management    ot  ment  of  liabilities.     Bates  v.  Dres- 

the  bank,  must  exercise  a  reason-  ser,  251  XT.  S.  524,  64  L.  Ed.  388, 

able  supervision  over  such  officers.  modifying    250   Fed.    525. 

Woodward  v.  Stewart,  149  Ga.  620,  87  Bank  of  Commerce  v.  Goolsby, 

101  S.  E.  749.  129  Ark.  416,  196  S.  W.  803. 

That   bank   examiners   failed   to  88  F.  M.  Davies  &  Co.  v.  Porter, 

discover   defalcations    by    a    book-  248  Fed.  397. 

keeper   tends   to   show   that   direc-  89  Besseliew    v.    Brown,    177    N. 

tors  are  not  liable   for   failure   to  C.   65,   97   S.   E.   743. 

properly  examine  the  books  of  the  90  Besseliew  v.  Brown,  177  N.  C. 

bank.     Dresser  v.  Bates,  250  Fed.  65,   97   S.   E.   743,   and   see   §  2477, 

525,  modified  251  IT.  S.  524,  64  L.  supra. 

Ed.  388.  91  What     constitutes     negligence 

Directors   of   a  bank   were   held  of     director     in     management     of 

not   liable    for  ^failure    to    inspect  bank,     see     First     Nat.     Bank     v. 

the   depositor's   ledger,   or   call   in  Noyes,    257   Fed.    593. 

the  pass  books  and  compare  them  Liability   of   directors   for  losses 

with  it,  in  a  particular  case,  where  from  acts  of  cashier,  see  Roseville 
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company 's  bookkeeper  and  never  comparing  the  checks  returned 
with  the  check  book  stubs,  for  a  period  of  years,  is  negligence, 
making  him  liable  for  embezzlement  by  the  bookkeeper.*''  Where 
the  president  and  directors,  having  entire  confidence  in  the 
treasurer,  furnish  him  with  a  quantity  of  checks  countersigned 
in  blank,  and  permit  him  to  fill  them  out  and  use  them  as  the 
business  of  the  corporation  requires,  they  are  guilty  of  gross  neg- 
ligence rendering  them  liable  for  loss  resulting  therefrom.'^  If 
defalcations  of  the  treasurer  could  have  been  detected  and  pre- 
vented by  the  exercise  of  ordinary  care  on  the  part  of  the  di- 
rectors, they  are  personally  liable  for  loss  sustained  by  reason 
of  their  negligence.'* 

A  director  of  a  bank  may  be  liable  not  only  for  improvi- 
dent loans  made  by  him  but  also  for  those  made  by  other  of- 
ficers of  the  bank  of  which  he  has  knowledge ;  '^  and  such  a 
director  is  liable  for  bad  loans  made  by  the  cashier  where  he 
paid  no  attention  thereto.'* 

The  directors  are  guilty  of  a  breach  of  trust  where  they  re^ 
tain  in  a  responsible  position  a  man  who  has  shown  himself  to 
be  dishonest  and  unworthy  of  trust.''' 

§  2484.  Matters  putting  directors  upon  inquiry .'^ 

§  2502.  Liability  of  officers  not  directors  for  acts  of  other 
officers — President.  Even  though  other  directors  of  a  national 
bank  are  deemed  not  guilty  of  negligence,  the  president  who 
practically  managed  it  is  guilty  so  as  to  be  personally  liable  for 
defalcations  by  a  bookkeeper,  where  he  was  warned  that  the  $12 

Trust  Oct.  v.  Mott,  —  N.  J.  Eq.  — ,  velopment    Co.    v.    Corliss,   186   N. 

107  Atl.  462.  Y.  App.  Div.  613,  174  N.  ¥.  Supp. 

Liability    of    directors'    examin-  830. 
ing    committee    of    trust    company  94  Tri-Bullion     Smelting    &    De- 
fer negligence,  see  Eoseville  Trust  velopment  Co.  v.  Corliss,  186  N.  Y. 
Co.  V.  Mott,  —  N.  J.  Eq.  — ,  107  App.    Div.    613,    174    N.    Y.    Supp. 
Atl.  462.  830. 

' '  Liability   of   directors   for   de-  96  Harris  v.  Cheetham,  —  N.  Y. 

falcations   by   executive   officer   or  Misc.  — ,  180  N.  Y.  Supp.  106. 

employee,"  see  note  in  2  A.  L.  E.  96  Bank  of  Commerce  v.  Goolsby, 

867-879.  129  Ark.  416,  196  S.  "W.  803. 

92Boulicault  v.   Oriel  Glass  Co.,  97  Eoseville    Trust    Co.    v.   Mott, 

—  Mo.  — ,  223  S.  W.  423.  —  N.  J.  Eq.  — ,  107  Atl.  462. 

93  Tri-Bullion     Smelting     &     De-  98  See  §  2502,  infra. 
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a  week  bookkeeper  was  leading  a  fast  life  and  should  be  watched, 
but  made  no  investigation  although  there  were  other  suspicious 
circumstances." 

F.  Fraud 

§  2504.  General  rule.^  Directors  who  sell  corporate  property 
■for  a  sum  much  larger  than  the  sum  reported  to  the  corporation 
as  the  purchase  price  are  liable  to  minority  stockholders  for  the 
difference.*  Corporate  officers  are  personally  liable  for  a 
fraudulent  issue  of  stock  or  stock  issued  in  violation  of  law.^ 
The  president  of  a  corporation  is  not  individually  liable  for  the 
fraud  of  a  salesman  who  was  not  acting  as  his  agent  but  as  the 
agent  of  the  corporation.* 

0,  Misappropriation,  Conversion  or  Diversion  of  Corporate 

Assets 

§  2505.  General  rules.  Directors  are  liable  to  the  corporation 
for  wrongfully  -dealing  with  or  appropriating  corporate  assets,^ 
and  the  burden  is  on  them  to  show  application  of  the  proceeds 
to  corporate  debts.^  If  directors  waste  the  corporate  property, 
or  apply  it  in  payment  of  claims  which  they  have  no  authority 
to  pay,  or  by  negligent  inattention  to  their  duties  suffer  others 
to  appropriate  it  without  right,  they  are  liable  to  the  corpora- 
tion for  any  losses  resulting  from  such  misuse  of  authority  or 
neglect  of  duty.'  So  a  corporation  may  sue  its  president  for 
money  wrongfully  withheld.^ 

99  Bates    V.    Dresser,    251    TJ.    S.  4  Arnold  v.  Somers,  92  Vt.  512, 

524,  64  L.  Ed.  388,  afE'g  250  Ped.       105  Atl.  260. 

525.  6  Jones  Min.  Co.  v.  Cardiff  Min- 

1  Liability  of  directors  for  ing  &  Milling  Co.,  —  Utah  — ,  191 
fraud,    see    Hough    v.    Commercial       Pac.  426. 

Wheat  Growers  Co.,   212  111.  App.  6  Zaring  v.  Kelly, —  Ind.  App. 

306.  — ,  128   N.   E.   657. 

Liability    of    nonresident    diree-  7  Lake    Harriet    State    Bank    v. 

tors  of  corporations  for  losses  by  Venie,  138   Minn.   339,   165  N.   W. 

resident's  frauds,  see  article  in  12  225. 

Illinois  L.   Eev.   356-364.  8  Club   Laundry   &   Cleaning   Co. 

2  Proctor  V.  Parrar,  —  Mo.  — ,  v.  Murphy,  —  Pa.  — ,  109  Atl. 
213  S.  "W.  469.  622. 

3  Pish  V.  White,  —  Iowa  — ,  175 
N.  W.   748. 
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§  2509.  Illustrations  of  rules — In  general.  Payment  of  in- 
terest by  directors,  where  not  provided  for  in  the  contract,  is  an 
illegal  diversion  of  funds  for  which  the  participating  directors 
are  liable.'  Directors  are  not  guilty  of  wastefulness  because 
they  spend  money  to  resist  a  receivership.^' 

§2511.  — Stock  transactions.  "Where  stock  is  sold  and  the 
proceeds  fraudulently  appropriated  with  the  approval  and  con- 
nivance of  the  directors  of  the  company,  they  are  liable  to  the 
corporation  for  the  amount  of  the  sale.^^ 

§  2512.  —  Payment  of  personal  debts  of  officers.  A  corporate 
officer  converts  corporate  property  by  turning  it  over  in  pay- 
ment of  his  individual  debt.^* 

§  2515.  Payment  of  debts.  A  treasurer  is  not  guilty  of  mis- 
appropriation of  funds  where  he  pays  them  out  on  the  order 
of  the  proper  officer.^* 

XXVII.    LIABILITY    OF    OFFICERS    ON    CORPORATE    CONTRACTS    OR   FOE 
DEBTS  OF  THE   CORPORATION 

§2520.  Authorized  contract  for  disclosed  principal.  Direc- 
tors not  parties  to  a  corporate  contract  are  not  liable  thereon.'* 
The  president  is  not  liable  on  a  contract  made  by  him  for  the 
corporation  within  the  scope  of  his  authority,  where  he  acted  in 
a  representative  capacity  for  a  disclosed  principal.'^  The  presi- 
dent of  a  religious  society  is  not  liable  personally  for  a  broker's 
commission,  where  he  acted  solely  for  the  church,  to  the  knowl- 
edge of  the  broker.'^  The  secretary  of  a  corporation  ordinarily 
is  not  personally  liable  on  corporate  contracts.^''    A  person  act- 

9Noyes   v.   Wood,    247   "Fed.    72.  ULukach    v.    Blair,    108    N.   Y. 

lOGodley   v.   Craudall   &   Godley  Misc.  20,  178  N.  Y.  Supp.  8. 

Co.,   181  N.  Y.   App.   Div.   75,  168  15  Dodson    Coal    Co.    v.    Delano, 

N.   Y.   Supp.   251.  —  Pa.  — ,  109  Atl.  676. 

11  James   v.    P.   B.    Steifer   Min.  16  Winokur   v.   Pederman,  —  N. 

Co.,    35    Cal.    App.    778,    171    Pac.  Y.   Misc.  — ,   183  N.  Y.  Supp.  41. 

117.  17  Condit  v.  Merritt  Printing  & 

IZBronaugh    v.    Evans,   —   Ala.  Stationery    Co.,    —    Colo.   — ,    184 

— ,  85  So.  556.  Pac.    381. 

13  Hubert    v.    American    Surety 
Co.,  —  N.  M.  — ,  192  Pac.  487. 
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ing  as  agent  of  a  company  of  which  he  was  president  is  not 
personally  liable  for  money  had  and  received  unless  he  actually 
received  the  money.^'  However,  officers  of  a  corporation  who 
buy  goods  under  an  agreement  to  turn,  over  to  the  seller  the 
proceeds  of  all  cash  sales  and  notes  received  for  sales  are  per- 
sonally liable  to  the  seller  where  they  do  not  turn  over  such 
proceeds  as  agreed  on  but  instead  treat  them  as  ordinary  re- 
ceipts.^' 

Mere  failure  to  file  the  new  corporate  name,  where  the  change 
has  been  duly  authorized  by  the  stockholders,  does  not  make 
corporate  officers  personally  liable  on  a  corporate  contract  where 
the  corporation  itself  was  liable  so  that  the  other  party  to  the 
contract  was  not  injured.^" 

The  rule  as  to  interference  with  a  contract  right,  as  a  tort, 
should  not,  it  seems,  be  extended  so  as  to  make  directors  liable 
for  breach  of  a  corporate  contract,  especially  where  an  enforce- 
able judgment  could  be  obtained  against  the  corporation  itself 
for  such  breach  of  contract.^^ 

§2521.  Personal  liability  expressly  agreed  upon.  A  corpo- 
rate officer  is  not  liable  personally  on  his  contract  where  based 
on  no  consideration.^^ 

§2522.  Personal  liability  as  undisclosed  agent  for  corpora- 
tion. Conversely,  parol  evidence  may  be  invoked  to  hold  a 
corporation  on  a  contract  entered  into  by  its  president  or  man- 
ager in  his  own  name,  if  it  was  intended  for  and  inured  to  the 
benefit  of  the  corporation,  and  there  is  anything  on  the  face  of 
the  instrument  suggesting  that  it  was  made  for  an  undisclosed 
principal.^* 

§2523.  Liability  in  case  of  pretended  but  nonexisting  cor- 
poration.   The  president  of  a  corporation  is  not  personally  liable 

18 Waiters'  Benevolent  Ass'n  v.  SlLukach    v.    Blair,    108    N.    Y, 

Cella,  —  Mo.  App.  — ,  223  S.  W.  Mise.  20,  178  N.  Y.  Supp.  8. 
444.  22Crohon   &   Eoden  Co.   v.   Eud 

19 Peruvian     Guano     Corporation'  nick,    232    Mass.    555,    122    N.    E 

V.   Thompson,   —   S.    C.   — ,   99    S.  741. 
E.   808.  23Swartz  v.  Burr,  —  Cal.  App, 

aopilsen    Brewing    Co.    v.    "Wal-  — ,  185  Pao.  411,  and  see  §§1491 

lace,  291  111.  59,   8   A.  L.  E.  579,  1492,  supra. 
125  N.  E.  714. 
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on  a  contract  executed  by  the  secretary,  with  the  president's 
knowledge,  on  behalf  of  the  corporation  in  its  new  name  under 
the  mistaken  belief  that  such  new  name  had  been  legally  ac- 
quired.^* 

§  2525.  Personal  liability  where  officer  exceeds  his  authority 
— General  rule.  A  corporate  officer  who  acts  beyond  his  au- 
thority is  personally  liable  on  the  contract.*^ 

XXVIII.    LIABILITY    OF    OFFICERS    TO    THIRD   PERSONS    FOR    TORTS 

§2535.  statement  of  general  rule.  An  officer  who  commits 
a  tort  as  such  officer  is  nevertheless  personally  liable  therefor,^^ 
and  a  director  or  managing  officer  is  personally  liable  for  torts 
which  he  commands  to  be  done.*''  The  immunity  of  charitable 
corporations  from  liability  for  torts  does  not  extend  to  its 
officers.^*' 

Ratification  of  fraudulent  acts  of  corporate  officers  does  not 
affect  the  personal  liability  of  such  officers.*' 

§  2536.  Participation  in  tort  as  essential  to  liability.  A  cor- 
porate officer  is  not  liable  for  the  torts  of  others  as  employees 
of  the  company  unless  actually  a  participant  or  directing  the 
acts.'"  For  instance,  the  general  manager  of  a  corporation  who 
owns  nearly  all  its  stock  is  not  liable  for  a  tort  of  the  corporation 
unless  the  injury  resulted  from  his  mismanagement,  miscon- 
duct or  negligence.*^  But  where  a  corporation  is  a  mere  shell 
used  by  the  managing  officer  to  escape  liability  for  unfair  com- 

84  Pilseu    Brewing    Co.    v.    Wal-  27  Hitcheoek   v.   American  Plate 

lace,    214    HI.    App.    540.                ,  Glass  Co.,  259  Fed.  948. 

2S  Mueller    v.    Nugent,    187    Ky.  28  O'Neill  v.  Odd  Fellows  Home, 

61,  218  S.  W.  730.  89  Ore.  382,  174  Pac.  148. 

The      president      is      personally  29  Wright   v.   Barnard,   248  Fed. 

liable   on   a   contract   entered   into  756. 

by  him  beyond  his  authority.  SOBeauchamp  v.  Winnsboro 
Clinchfield  Fuel  Co.  v.  Henderson  "    Granite   Corporatiom,  —  S.   0.  — , 

Iron  Works  Co.,  254  Fed.  411.  101  S.  E.  856. 

28  Hitchcock  V.   American  Plate  31  Sterns    Lumber    Co.    v.    John 

Glass     Co.,     259    Fed.     948,     953;  H.  Eice  Co.,   260  Fed.  434. 
Gloster  Lumber  Co.  v.   Wilkinson, 
118  Miss.  289,  79  So.  96. 
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petition,  he  is  personally  liable  for  the-  damages  from  such  un- 
fair competition.^^ 

§2540.  Conversion — Funds  held  in  trust  by  the  corpora- 
tion. A  corporate  officer  may  be  liable  for  conversion  for  with- 
holding trust  property.'* 

§2542.  Fraud  or  deceit — In  general.'*  A  corporate  officer 
is  not  liable  for  fraud  unless  damages  have  resulted,'^  but  lia- 
bility is  not  affected  by  whether  he  derived  a  profit  from  the 
fraud.'^ 

§  2544.  Fraudulent  representations  as  to  financial  condition 
of  company — In  general.  Officers  of  corporations  are  personally 
liable  for  false  representations  as  to  the  financial  condition  of 
the  corporation.*''  Thus,  directors  are  personally  liable  to  one 
who  extends  credit  to  the  corporation,  when  insolvent,  in  re- 
liance on  false  financial  statements  given  to  mercantile  agencies 
by  the  directors.**  Misrepresentations  of  the  president  of  a  com- 
pany that  money  had  been  arranged  for  to  meet  payments,  to 
induce  a  contractor  to  erect  a  building  for  the  corporation,  make 
the  officer  personally  liable.*^ 

Eepresentations  of  the  value  of  stock  sold  by  corporate  officers, 
where  false,  are  actionable  on  the  part  of  the  buyer  where  the 
officers  had  superior  knowledge  as  to  facts  affecting  the  value, 
and  where  an  investigation  would  be  required  to  discover  the 
truth.*" 

32  Prest-O-Lite   Co.  v.   Acetylene  36  Munro   v.   Smith,   259   Fed.   1, 

Welding   Co.,   259   Fed.    940.      See  22. 

also    §  22    et   seq.,    supra.  37  Alder  v.  Crozier,  50  Utah  437, 

33Crohon   &   Eoden   Co.   v.   Eud-  168   Pae.    83. 

nick,    232    Mass.    555,    122    N.    E.  38  Durham    v.    Wichita    Mill    & 

741.  Elevator    Co.,   —   Tex.    Civ.    App. 

34  Elements  of  liability  of  direc-  — ,  202  S.  W.  138. 

tors  for  fraud  in  inducing  a  sub-  39  Berlin    Const.    Co.    v.    Hoops, 

seription    to    stock,    see    Reno    v.  185  N.  Y.  App.  Div.  277,  173  N.  Y. 

Bull,   226    N.    Y.    546,    124    N.    E.  Supp.  117. 

144,   rev'g    179    N.    Y.    App.    Div.  40Eedfield    v.    Lamb,    103    Neb. 

891,  165  N.  Y.  Supp.  1109.  410,  172  N.  W.  48,  and  see  §  2564, 

35  Mahon  v.  Equitable  Trust  Co.,  infra. 
181  N.  Y.  App.  Div.  335,  168  N.  Y. 

Supp.  757. 

409 


§  2547]  Pbivate  Coepoeations  [Ch.  42 

§  2547.  —  LiaTiility  as  dependent  on  participation  of  officer 
sought  to  be  held  liable.  A  "director  or  other  officer  of  a 
corporation  who  approves  a  report  respecting  the  value  of  cor- 
porate stock  which  contains  untrue  and  misleading  statements 
of  material  facts,  which  report  is  used,  with  his  knowledge,  to 
induce  another  to  purchase  stock  in  such  corporation  may  be- 
come personally  liable  to  a  purchaser  who  in  reliance  thereon  is 
defrauded  thereby. ' '  *^ 

§  2553.  —  Measure  of  damages.  The  measure  of  damages 
for  fraud  in  inducing  the  sale  of  stock  is  the  difference  between 
what  the  seller  received  for  the  stock  and  what  he  would  have 
received  therefor  as  a  participant  in  the  distribution  of  the  sale 
of  the  corporate  assets,  had  he  retained  his  stoek.*^ 

§  2555.  Infringement.  Directors  are  liable  personally  for  in- 
fringement of  patents  where  they  directed  the  business  *2  or 
where  committed  by  subordinates  at  their  direction.**  But  a 
corporate  officer  is  not  personally  liable  for  infringement  of  a 
patent  unless  he  inflicted  the  damages  or  received  the  profits 
otherwise  than  through  the  usual  relations  between  officer  and 
corporation.*^  The  fact  that  the  only  acts  of  persons  infringmg 
a  patent  were  performed  by  them  as  officers  or  directoi-s  of  a 
corporation  does  not  necessarily  relieve  them  from  liability  as 
infringers.*®  When  "a  corporation  infringes  in  obedience  to 
the  command  of  an  officer  with  power  to  cause  the  corporation 
to  commit  or  refrain  from  committing  the  infringing  act,  and 
when  that  officer  participates  in  and  contributes  to  the  in- 
fringement," he  is  personally  liable  as  a  joint  tort  feasor  for  the 
infringement.*''  If  a  corporate  officer  is  an  active  participant 
in  infringing  a  patent,  he  is  liable  for  costs  of  the  defense  which 
he  actively  directed.** 

4iEedfield    v.    Lamb,    103    Neb.  46Stromberg  Motor  Devices  Co. 

410,  172  N.  W.  48.  v.  Holley  Bros.  Co.,  260  Fed.  220. 

42Staker   v.    Eeese,    82    W.    Va.  47  Hitchcock   v.   American  Plate 

764,   97   S.   E.   641.  Glass   Co.,   259   Fed.   948. 

43  Eddy  v.  Kramer,  247  Fed.  962.  48  D  'Arcy  Spring  Co.  v.  Marshall 

44  Eddy  v.  Kramer,  247  Fed.  962.  Ventilated  Mattress  Co.,  259  Fed. 
46  D  'Arcy    Spring    Co.    v.    Mar-  236. 

shall  Ventilated  Mattress  Co.,  259 
Fed.  236. 
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Where  its  manager,  who  was  also  a  majority  stockholder, 
caused  a  corporation  to  commit  an  infringement  of  a  patent, 
and  he  indirectly  received  a  part  of  the  infringing  profits,  the 
fact  that  the  profits  first  went  to  the  corporation  does  not  re- 
lieve him  from  liability  for  the  portion  thereof  which  the  cor- 
poration turned  over  to  him.*^ 

§2558.  Negligence.  The  president-manager  of  a  corporation 
is  personally  liable  to  an  injured  boy  servant  who  he  put  to  work 
in  a  dangerous  place,  where,  it  seems,  he  would  have  been  liable 
had  he  been  the  owner  of  the  plant.^"  The  president  of  a  cor- 
poration who  loans  his  automobile  to  an  employee  to  use  for 
his  own  purposes  is  not  liable  for  injuries  while  the  car  was 
being  driven  by  such  employee.*^  It  is  not  negligence  for  the 
vice  president  of  a  company  to  sign  a  deed  without  reading  it, 
in  reliance  on  a  statement  of  the  general  attorney  of  the  com- 
pany that  it  was  a  deed  for  certain  property  which  the  di- 
rectors had  voted  to  convey.^* 

XXIX.    TRANSACTIONS   WITH,   AND   LIABILITIES    OF   OFFICERS   TO, 
STOCKHOLDERS 

§2564.  Purchase  of  stock  by  officer  from  stockholder — In 
general.^'  An  officer  of  a  corporation  who  purchases  its  stock 
is  bound  to  disclose  to  the  seller  facts  known  to  him  bearing  on 
its  value.^*  An  officer  of  a  corporation  who  buys  stock  from 
a  stockholder  is  liable  for  the  difference  between  the  amount 
paid  and  its  value  at  the  time,  where  he  assures  the  stockholder 

49  Hitchcock   V.   American   Plate  shares   of   stock,   see   article  in  27 

Glass  Co.,  259   Fed.   948,   955.  Yale  L.  J.   731-740. 

50 Lewis    V.    Boutilier,    52    Dom.  Note  on  "Purchase  of  stock  by 

L.  Eep.   (Can.)  383.  director    as    affected   by    fiduciary 

BlMarullo    v.    St.    Pasteur,    144  relation, to  stockholders,"  see  Ann. 

La.  926,  81  So.  403.  Cas.  1918  B  241,  annotating  Daw- 

62  Bailes       v.       Advance-Rumley  son  v.  National  Life  Ins.  Co.,  17G 

Thresher  Co.,  263  Fed.  676.  Iowa   362,   L.    E.    A.    1916   E    878, 

53  Fraud    of    director    in    selling  Ann.  Cas.   1918  B  230,  157  N.  W. 

his  stock,  consisting  of  false  rep-  929. 

resentations,    see   Barber   v.    Keel-  64  Bettendorf   v.    Bettendorf,   — 

ing,  —  Tex.   Civ.  App.  — ,  204  S.  Iowa  — ,   179   N.  W.  444,  and  see 

W.  139.  §  2544,  supra. 

Duty    of    a    director    purchasing 
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the  price  paid  is  a  fair  one  when  he  knows  of  a  contract  making 
the  stock  worth  double  the  amount  paid.^*  Representations  of 
value  of  stock,  where  made  by  a  director  and  treasurer  of  a  cor- 
poration supposed  to  have  inside  information,  are  not  mere  mat- 
ters of  opinion  but  are  actionable  where  false.*^  But  fraud  in 
acts  of  corporate  officers  in  purchasing  stock  at  much  less  than 
its  real  value  is  not  shown  where  the  seller  knew  the  facts." 
If  the  officer  managing  the  corporation,  by  fraud,  obtains  the 
stock  of  a  woman  of  limited  business  experience,  a  constructive 
trust  arises  and  the  stock  may  be  followed  into  the  hands  of  one 
not  a  bona  fide  purchaser.^* 

§2565.  — Purchase  from  co-director.  A  director  who  has 
exclusive  knowledge  of  facts  affecting  the  value  of  the  stock  is 
liable  in  damages  to  a  co-director  from  whom  he  purchases  his 
stock  where  guilty  of  false  representations  as  to  the  condition 
of  the  company 's  affairs  which  induced  a  sale  for  less  than  the 
value  of  the  stock.^' 

§  2567.  —  Rule  as  affected  by  special  circumstances.  A  mere 
nominal  director,  in  purchasing  stock,  may  rely  on  statements 
of  the  president  who  was  salesman  and  financial  agent  of  the 
concern,  as  to  the  solvency  of  the  corporation  and  the  value 
of  the  stock. ^"  A  stockholder  dealing  through  a  director  as  his 
agent,  in  selling  his  stock  to  the  president  of  the  company,  can- 
not complain  that  the  latter  failed  to  disclose  the  financial  condi- 
tion of  the  company  and  bought  the  stock  at  much  less  than  its 
real  value.®^ 


65  Bollstrom  v.  Duplex  Power  co-director  through  fraudulent  rep- 
Gar  Co.,  208  Mich.  15,  175  N.  W.  resentations  that  a  sale  of  the  cor- 
492.  porate     assets     was     not     contem- 

66  Palmer  v.  Bratager,  —  S.  D.  plated,  the  latter  being  the  man- 
— ,  172  N.  "W.  507.  aging      head      of     the      company. 

57  Candler  v.  Heigho,  208  Mich.  Staker   v.   Eeese,   82   W.   Va.   764, 

115,  175  N.  W.  141.  97  S.  E.  641. 

68  Nesbitt      v.      Onaway-Alpena  60  Eobinson  v.  Aldredge,  —  Tex. 
Tel.  Co.,  202  Mich.  567,  168  N.  W.  Civ.   App.  — ,  198   S.  W.  413. 
519.  61Birks    v.    McNeill,    185    Iowa 

69  Damages  may  be  recovered  by  1123,  170  N.  W.  485. 
a  director  who  sells  his  stock  to  a 
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XXX.    LIABILITY  OF   OFFICERS  TO   CREDITORS   OF   CORPORATION 
INDEPENDENTLY  OF  STATUTE 

§  2573.  Wrongful  act  or  omission  as  essential  to  liability.   Of 

course  the  mere  fact  that  a  person  is  president  of  a  corporation 
does  not  make  him  personally  liable  for  its  debts. ^^ 

§  2574.  Liability  for  nonfeasance  or  negligence,  i.e.,  misman- 
agement. Directors  are  liable  to  creditors  for  losses  resulting 
from  their  negligent  acts,  "but  the  rule  as  to  such  liability  is 
largely  relative. ' '  ®* 

§2589.  Right  of  subsequent  creditors  to  complain.®*  Sub^ 
sequent  creditors  cannot  attack  payments  by  a  corporation  to 
its  officers  as  unauthorized.®^ 

§2590.  Defenses.  Filing  of  claims  of  creditors  with  the  re- 
ceiver does  not  preclude  an  action  by  such  creditors  against 
corporate   officers  pending  the   receivership.®® 

XXXI.    STATUTORY  LIABILITY 

A.  Preliminary  Matters 

§2597.  Statutes  as  penal  or  contractual  or  remedial — Gen- 
eral considerations.®''  Statutes  imposing  personal  liability  oti 
officers  for  debts  consented  to  by  them  in  excess  of  the  debt 
limit  are  not  penal  but  contractual.®* 

§2600.  — Statutes  as  both  penal  and  remedial.  The  stat- 
utes often  are  both  penal  and  remedial.®' 

SZNalty  V.  Cohn,  117  Miss.  190,  66  Parsons  v.   Einard   Grain   Co., 

78  So.  3.                                               .  186  Iowa  1017,  173  N.  W.  276. 

63  McColluin  V.  Dollar,  —  Tex.  67  Whether  statutes  are  penal, 
— ,  213  S.  W.  259.  see   generally  Baker  v.   Smith,   41 

64  Subsequent  creditors  as  preju-  E.  I.  17,  102  Atl.  721. 

diced    by    diversion    of    corporate  68  Parsons  v.   Einard   Grain  Co., 

funds,   see   MeCullam   v.   Bucking-  186  Iowa  1017,  173  N.  W.  276. 

ham  Hotel  Co.,  198  Mo.  App.  107,  69  United  States  Smelting  Co.  v, 

199  S.  W.  417.  Hofkin,   245  Fed.   896. 

65  In   re   Franklin   Brewing   Co., 
263  Fed.  512. 

413 


§2618]  Peivate  CoBPOEATioNs  [Ch.42 

§2618.  Persons  liable.''*'  A  director  elected  but  who  is  not 
notified  of  his  election  and  does  not  participate  as  a  director 
is  not  liable.''^  A  director,  although  elected  "to  hold  office 
until  the  annual  meeting  to  be  held  on  the  first  Tuesday  in  April, 
1899,"  is  liable  for  violations  of  statute  after  such  time  where  no 
annual  meeting  was  thereafter  held  nor  new  directors  elected, 
and  where  the  by-laws  provided  that  directors  shall  hold  office 
for  one  year  "or  until  their  successors  are  duly  elected,"  and 
where  he  never  resigned  but  continued  to  receive  a  salary.''* 

B.  Particular  Statutes 

§  2620.  Violation  of  corporation  statutes  generally  as  express 
ground  for  personal  liability.  Failure  of  directors  to  collect 
subscriptions  to  stock,  resulting  in  insolvency,  makes  the  direc- 
tors personally  liable,  under  the  Indiana  statute  making  di- 
rectors liable  for  debts  contracted  after  violation  of  any  of  the 
provisions  of  the  statute  which  make  the  company  insolvent.''^ 
Statutory  liability  of  directors  for  wages  of  servants  for  at  least 
one  year  does  not  cover  the  claim  of  a  motion  picture  actress 
engaged  to  play  parts,  she  not  being  a  "servant."''* 

§  2624.  Violations  of  statute  as  to  the  incorporation  of  the 
company  and  as  to  subscriptions  to  stock — Irregularities  and 
noncompliance  with  statute  in  creation  or  organization  of  cor- 
poration. Officers  of  a  corporation  acting  as  such  after  an  un- 
authorized change  in  the  corporate  name  are  not  personally 
liable  for  corporate  debts  under  the  statute  making  officers 
liable  where  they  assume  to  exercise  corporate  powers  without 
complying  with  the  provisions  of  the  statute  relating  to  sub- 
scriptions to  stock,  etc.''^ 

TO  Note   on   ' '  Statutory  liability  TS  Pilsen    Brewing    Co.    v.    Wal- 

of  officer  for  debts  of  corporation  lace,  291  111.  59,  8  A.  L.   E.   579, 

as  affected  by  change  of  officers,"  125  N.  E.  714. 

see  Ann.  Cas.  1918  D  796.  "Personal  liability  of  officers  or 

71  Bank  of  Commerce  v.  Goolsby,  stockholders  for  debts  of  corpora- 
129  Ark.  416,  196  S.  W.  803.  tion  which  has  made  an  unauthor- 

72  Baker  v.  Smith,  41  E.  I.  17,  ized  change  in  its  name, ' '  see  note 
102  Atl.  721.  in  8  A.  L.  E.  583,  annotating  Pil- 

73  Baltes  V.  Armour  Leather  Co.,  sen  Brewing  Co.  v.  Wallace,  291 
—  Ind.  App.  — ,  123  N.  E.  356.  111.  59,  8  A.  L.  E.  579,  125  N.  E. 

74Eyan    v.    Wills,    44    Dom.    L.       714. 
Eep.    (Can.)    634.  Sectioij   18   of  the  Illinois   Cor- 
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§2627.  — Making  and  filing  certificates  of  payments  of 
capital  stock.  A  statute  making  officers  and  directors  liable  for 
failure  to  make  and  file  a  certificate  of  payment  of  the  capital 
stock  after  payment  of  the  last  instalment  of  the  stock  fixed  by 
the  "charter"  or  by  vote  of  the  corporation  "in  pursuance 
of  the  charter  or  of  law ' '  is  not  confined  to  corporations  created 
by  special  statutes,  since  the  word  "charter"  applies  both  to 
the  charter  of  corporations  created  by  special  act  and  to  charters 
of  corporations  created  under  general  laws.''® 

§2630.  Incurring  debts  in  excess  of  debt  limit — In  general. 

Statutes  often  make  directors  personally  liable  for  permitting 
the  corporate  indebtedness  to  exceed  the  debt  limit.'''  The  Mon- 
tana statute  making  directors  liable  individually  where  debts 
are  incurred  in  excess  of  the  capital  stock,  "in  the  event  of  its 
[the  corporation 's]  dissolution ' '  is  not  strictly  penal  but  applies 
to  a  practical  and  not  necessarily  a  judicially  adjudged  disso- 
lution; and  hence  it  applies  where  a  corporation  became  in- 
solvent, had  no  assets,  and  had  ceased  to  do  business,  although 
not  judicially  dissolved.''*  The  statutory  liability  of  corporate 
officers  for  incurring  debts  in  excess  of  the  debt  limit  is,  in 
Illinois,  that  of  a  surety,  and  the  officer  assenting  thereto  can- 
not compel  the  other  stockholders  to  contribute.''^ 

§2632.  — What  constitutes  "assenting  to  creation"  of 
debts.     Mere  recognition  by  a  corporate  officer  of  a  corporate 

poration  Act  as  to  liability  of  cor-  is  subscribed  in  good  faith,  is  per- 

porate     officers     where     corporate  sonally    liable    for    debts    incurred 

powers  are   assumed  without   com-  by   him   in   the   name   of   the   cor- 

plying  with  the  provisions  of  the  poration.      Steine   &  Maley   Co.   v. 

act  and  before  all  the  stock  is  sub-  Chamales,-  205  111.  App.  275,  apply- 

seribed,  does  not  make   the  presi-  ing   statute    where    charter    issued 

dent   personally    liable    where    the  but  not  filed  until   after   contract 

secretary    made    a    contract    with  in  question. 

his  knowledge    under    a   new    cor-  76  Baker   v.    Smith,   41   R.   I.    17, 

porate  name  not  legally  acquired.  102  Atl.  721. 

Pilsen    Brewing    Co.    v.    Wallace,  77  See   Baker  v.   Smith,  41  E.   I. 

214  111.  App.  540.  17,  102  Atl.   721. 

Under  the   Illinois   statute,   any  78  Boomer  v.  Rowe,  249  Fed.  946, 

person  pretending  to  be  an  officer  rev'g  on  this  point  244  Fed.   307. 

who  assumes  to  exercise  corporate  79  Illinois   State  Bank  v.   Queen 

powers  before  compliance  with  the  City  Quarry  Co.,  203  111.  App.  176. 
statutes  and  before  all  the   stock 

415 


§  2632]  Private  Coepoeations  [Ch.  42 

debt  in  excess  of  the  capital  stock,  or  the  fact  that  he  might 
have  interposed  to  prevent  such  excess,  does  not  make  him 
liable  as  "assenting"  to  such  indebtedness.*"  The  Iowa  statute 
makes  directors  and  officers  ' '  knowingly  consenting ' '  to  debts  in 
excess  of  the  debt  limit,  personally  liable  for  such  excess. 
"Knowingly"  means  with  knowledge  that  the  debts  exceed  the 
amount  permitted  by  law,  i.e.,  two-thirds  of  the  capital  stock. 
Such  want  of  knowledge  cannot  be  inferred  from  mere  inatten- 
tion or  neglect  on  the  part  of  the  officers  sought  to  be  charged. 
Actual  knowledge  is  required  but  direct  evidence  of  knowledge 
is  not  required.*' 

§  2643.  False  certificate,  notice  or  report.*^ 

§2647.  Statutes  relating  to  banks  and  bank  officers — Stat- 
utory liability  of  officers  of  national  banks.  Intentional 
violation  is  necessary  where  a  director  is  proceeded  against  for 
violating  the  National  Bank  Act.**  There  is  "in  effect"  an  "in- 
tentional" violation  of  the  federal  statutes  whenever  a  director 
of  a  national  bank  deliberately  refuses  to  examine  that  which 
it  is  his  duty  to  examine.** 

Common-law  liability  of  directors  of  national  banks  for  negli- 
gence is  not  affected  by  the  federal  statute  defining  the  lia- 
bility of  bank  directors.**  "While  the  National  Bank  Statute 
furnishes  the  exclusive  rule  for  determining  whether  its  provi- 
sions have  been  violated,  so  as  to  hold  directors  personally 
liable,  it  does  not  prevent  the  application  of  the  common-law 
rule  for  measuring  violations  of  common-law  duties.** 

In  an  action  by  a  national  bank  against  a  director  to  recover 
damages  for  violation  of  the  federal  statute  forbidding  loans 
to  any  one  person  in  excess  of  one-tenth  of  the  capital,  liabili- 
ties incurred  by  one  person  avowedly  and  in  fact  as  surety  or 

80  Illinois  State  Bank  v.  Queen  84  Grandprey  v.  Bennett,  —  S. 
City  Quarry  Co.,  203  111.  App.  176.  D.  — ,  172   N.   W.   514. 

81  Parsons  v.  Einard  Grain  Co.,  85  Grandprey  v.  Bennett,  —  S. 
186  Iowa  1017,  173  N.  W.  276.  D.  — ,   172  N.   W.   514. 

88  Cause   of   action   as   surviving  86  Bowerman  v.  Hamner,  250  V. 

death  of  ofiacer,  see   §2706,  infra.       S.   504,  63  L.  Ed.   1113,  aff'g  Mc- 

83  First  Nat.  Bank  v.  Noyes,  257       Cormiek  v.  King,  241  Fed.  737. 
Fed.    593;    Grandprey    v.    Bennett, 
—  S.  D.  — ,  172  N.  W.  514. 
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as  indorser  for  money  borrowed  by  another  are  not  included 
in  the  computation.  In  such  an  action  it  is  no  defense  that 
there  was  no  improper  motive  nor  desire  for  personal  profit,  nor 
that  the  bank  in  spite  of  such  loan  remained  prosperous,  nor 
that  other  officers  or  directors  not  sued  were  in  part  responsible, 
nor  that  the  bank  refrained  from  suing  until  after  a  change 
in  the  stockholding  interest  or  control.  The  damages  recover- 
able are  those  occasioned  by  the  illegal  loan  and  not  merely 
the  amount  of  the  loan  in  excess  of  the  limit.*'' 

C.  Belts  or  Ohligations  for  Which  Officers  Are  Liable 
§2660.  Damages  for  tort  and  judgments  therefor.** 

D.  Defenses 
§2664.  Waiver,  release  or  discharge.*^ 

§2665.  Discharge  of  officer  in  bankruptcy.  A  bank  direc- 
tor is  an  "officer"  within  the  provision  of  the  Bankruptcy 
Act  excepting  from  discharge  debts  created  by  fraud,  misappro- 
priation or  defalcation  of  a  bankrupt  while  acting  as  an  officer 
or  in  a  fiduciary  capacity.'" 

E.  Conditions  Precedent 

§2668.  Necessity  for  judgment  and  execution  against  the 
corporation.*! 

§2669.  Dissolution  of  company  as  condition  precedent.'^ 

I 

XXXII.    REMEDIES  AND  PEOCEDUEE  TO  ENFORCE  LIABILITY  OF 
OFFICEES 

§  2670.  Remedy  as  in  equity  or  at  law — In  general.  Where 
fraud  of  a  promoter  and  officer  is  alleged,  equity  has  jurisdiction 

87  Corsicana  Nat.  Bank  of  Corsi-  90  Boyd  v.  Applewhite,  —  Miss, 
eana  v.  Johnson,  251  U.  S.  68,  64      — ,  84  So.  16. 

L.  Ed.   141.  91  Effect     as     against     directors 

88  See   §  2887,  infra.  sought  to  be  held  personally  liable, 
89Eelease    of   part    of    directors      of   judgment    against    corporation, 

as  release  of  all,  see  Eoseville  Trust      see   McCollum   v.    Dollar,   —  Tex. 
Co.  V.  Mott,  —  N.  J.  Eq.  — ,  107      — ,  213  S.  W.  259. 
Atl.  462.  92  See  §  2630,  supra. 
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of  an  action  for  an  accounting.®*  It  is  proper  to  sue  in  equity 
although  part  of  the  relief  could  be  obtained  in  an  action  at 
law.'*  Compelling  a  director  to  account  for  secret  profits  is 
peculiarly  the  province  of  courts  of  equity,  and  jurisdiction  is 
not  ousted  because  part  of  the  relief  sought  could  be  had  in  an 
action  at  law.'^ 

An  action  by  a  creditor  against  the  president  of  an  insolvent 
corporation  to  compel  him  to  pay  to  the  corporation  unlawful 
preferences  which  he  had  paid  to  other  creditors,  as  provided  for 
by  section  90  of  the  General  Incorporation  Law  of  New  York, 
is  a  representative  suit  and  maintainable  only  in  equity.'^ 

§  2671.  —  To  enforce  common-law  liability  of  officers  for  mis- 
management, where  action  brought  by  corporation  or  repre- 
sentative if  insolvent.  Equity  has  jurisdiction  of  an  action 
against  directors  for  negligence,®'''  or  based  on  their  misfeasance 
in  fraudulently  receiving  corporate  funds.®*  The  remedy  to  en- 
force the  liability  of  directors  for  making  bad  loans  is  by  a  suit 
in  equity,  in  a  proper  case.®' 

§2672.  — To  enforce  liability  created  by  statute.  A  suit 
against  a  director  to  enforce  his  statutory  liability  for  incur- 
ring debts  in  excess  of  the  prescribed  capital  stock  is  properly 
brought  in  equity.^ 

§  2675.  Actions  by  particular  persons — The  corporation.    A 

corporation  may  maintain  an  action  against  its  officers  for  an 
accounting,*  and  may  sue  its  officers  and  others  for  conspiracy 

93  Whitewater    Tile     &     Pressed  99  Magale    v.    Tomby,    132    Ark. 

Brick  Mfg.  Co.  v.  Johnson,  —  Wis.  289,  201  S.  W.  278. 

— ,  175   N.  W.   786.  1  Boomer  v.  Eowe,  244  Fed.  307, 

94Cahall  V.  Loflaud,  —  Del.  Ch.  rev'd   on   other   groTinds   249   Ted. 

— ,  108  Atl.   752.  946. 

95  Woolson  Spice  Co.  v.  Colum-  That  statutory  liability  of  di- 
bia  Trust  Co.,  110  N.  Y.  Misc.  687,  rectors  for  incurring  debts  in  ex- 
181  N.  T.  Supp.  149.  cess  of  debt  limit  can  be  enforced 

96  Schwartzreich  v.  Bauman,  112  only  in  equity,  see  In  re  La  JoUa 
N.  Y.  Misc.  464,  183  N.  Y,  Supp.  Lumber  &  Mill  Co.,  243  Ted.  1004. 
440.  2  Whitewater     Tile     &     Pressed 

97  Magale  v.  Fomby,  132  Ark.  Brick  Mfg.  Co.  v.  Johnson,  — 
289,  201  S.  W.  278.  Wis.  — ,  175  N.  W.  786. 

98  Keystone    Guard    v.    Beaman, 
264  Pa.  397,  107  Atl.   835. 
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to  injure  the  corporation,  and  obtain  an  accounting.'  An  action 
by  a  corporation,  against  its  officer  to  recover  for  conversion  of 
corporate  assets  is  not  such  an  election  of  remedies  as  to  preclude 
an  action  against  the  person  receiving  such  assets  for  money 
had  and  received.* 

§2676.  — Receiver,  assignee  or  trustee  in  bankruptcy.    A 

receiver  cannot  maintain  an  action  to  enforce  the  statutory  lia- 
bility of  corporate  officers  unless  he  is  specially  so  authorized 
by  statute,  according  to  a  federal  decision.*  So  a  receiver  should 
not  sue  directors  for  corporate  assets  fraudulently  transferred, 
without  leave  of  court,  they  not  being  primary  assets.^  A  re- 
ceiver cannot  sue  corporate  officers  to  recover  assets  without 
leave  of  court,  but  it  is  not  necessary  for  special  leave  where 
the  general  right  to  sue  to  reduce  to  money  primary  assets  was 
given  the  receiver  at  the  time  of  his  appointment.''  A  receiver 
will  not  be  directed  to  sue  promoters  and  directors  for  fraud 
where  the  probable  recovery  would  not  cover  expenses.*  A  re- 
ceiver cannot  enforce  the  statutory  liability  of  directors  for  debts 
of  the  corporation,  where  such  liability  is  created  only  in  favor 
of  creditors  who  became  such  while  defendants  were  directors 
and  where  the  debt  was  payable  within  one  year  or  less  from 
the  time  contracted.^  In  an  action  by  a  receiver  against  direc- 
tors for  negligence  in  allowing  embezzlements,  contributory  neg- 
ligence of  the  stockholders  is  no  defense,  since  the  receiver 
represents  creditors  as  well  as  stockholders.^" 

A  trustee  in  bankruptcy  may  recover  corporate  funds  diverted 
by  an  officer  to  pay  private  debts  while  the  corporation  was 
insolvent,  notwithstanding  many  of  the  creditors '  claims  accrued 
after  such  diversion.^'    A  trustee  in  bankruptcy  sues  not  merely 

3  See   National    Drama    Corpora-  8  Du  Pont  v.  United  Oil  &  Fuel 
tion  V.  Burns,  —  N.  T.  Mise.  — ,  Co.,  --  Del.  Ch.  — ,  109  Atl.  136. 
183  N.  Y.  Supp.  739.  9Fordham    v.    Poor,    109    N.    T. 

4  Reynolds     v.     tTnion      Station  Misc.  187,  179  N.  Y.  Supp.  367. 
Bank,   198   Mo.   App.   323,   200   S.  lOBesseliew    v.    Brown,    177    N. 
W.   711.  C.  65,  97  S.  E.  743. 

5  Stevirmae  Oil  &  Gas  Co.  v.  11  McCullam  v.  Buckingham 
Smith,  259  Fed.   650.  Hotel  Co.,  198  Mo.  App.  107,  199 

eCahall  V.  Lofland,  —  Del.  Ch.      S.  W.  417. 
— ,  108  Atl.  752. 

'i'Cahall  V.  Lofland,  —  Del.   Ch. 
— ,  108  Atl.  752. 
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in  behalf  of  the  corporation  or  its  stockholders  but  also  as  the 
representative  of  the  creditors  of  the  corporation,  and  hence  he 
can  recover  corporate  funds  wrongfully  diverted  notwithstand- 
ing the  ratification  of  such  diversion  by  the  directors  and  stock- 
holders.^^ A  trustee  in  bankruptcy  cannot  sue  directors,  in 
Illinois,  where  they  had  paid  dividends  when  the  company  was 
insolvent,  since  the  cause  of  action  given  by  the  statute  is  per- 
sonal to  the  creditors.^* 

§2680.  Stockholders'  suits — Right  of  stockholder  to  sue  in 
action  at  law.  The  corporation  must  sue  rather  than  a  stock- 
holder where  the  injury  is  to  the  corporation.^*  Stockholders 
cannot  sue  directors  for  negligence  where  the  cause  of  action  has 
passed  as  an  asset  to  another  corporation  to  whom  all  the  prop- 
erty of  the  first  corporation  was  conveyed.^^  Negligence  of  di- 
rectors in  connection  with  the  custody  of  bonds  received  as  the 
purchase  price  of  the  corporate  property  and  allotted  among  the 
stockholders  in  proportion  to  the  number  of  shares  of  stock,  re- 
sulting in  their  loss,  makes  the  directors  personally  liable  for 
such  loss  to  the  injured  stockholders.^® 

§2681.  — Bight  to  sue  in  equity  as  representative  of  the 
corporation,  and  nature  of  action.  A  stockholders '  suit  agaiiist 
a  director  for  negligence  cannot  be  maintained  if  there  is  any 
other  adequate  remedy.^''  An  assessment  on  stock  to  remedy  an 
impairment  of  capital  does  not  preclude  a  stockholders'  suit 
against  the  directors  for  negligence.^^ 

§2688.  Form  of  action  at  common  law — In  general.     An 

action  for  negligence,  or  breach  of  trust,  of  an  officer  is  ex 
delicto  in  form.*'  Trover  lies  against  the  manager  of  a  corpora- 
tion for  conversion  of  corporate  money .^^ 

IZMeCullam       v.       Buckingham  17  Buck  v.  Gimon,  201  Ala.  619, 

Hotel  Co.,  198  Mo.  App.  107,  199  79  So.  51. 

S.  W.  417.  18  Harris   v.   Rogers,   190   N.   Y. 

ISSeegmiller    v.    Day,    249   Fed.  App.    Div.    208,    179   N.    T.    Supp. 

177.  799. 

14  Besseliew    v.    Brown,    177    N.  WBlythe  v.  Enslen,  —  Ala.  — , 

C.  65,  97  S.  E.  743.  85   So.    1;   Fell   v.   Pitts,   263   Pa. 

16  Buck  V.  Gimon,  201  Ala.  619,  314,  106  Atl.  574. 

79   So.   51.  80  Moore  v.  Andrews,  203  Mich. 

leChadwick   v.   Holm,   31   Idaho  219,  168  N.  W.  1037. 
252,  170  Pac.  87. 
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§2689.  — Action  for  money  had  and  received.  Where  an 
officer  appropriates  corporate  money  to  his  own  use,  assumpsit 
for  money  had  and  received  lies.*^ 

§2692.  Assignment  of  cause  of  action.  A  cause  of  action 
against  directors  for  negligence  passes  to  a  corporation  to  whom 
all  the  corporate  assets  are  conveyed.** 

§2697.  Limitations,  laches  and  estoppel — Whether  statute 
runs  in  favor  of  directors  or  other  officers.  Directors  are  not 
trustees  of  an  express  trust  within  the  rule  exempting  such 
trusts  from  the  operation  of  the  statute  of  limitations.*^  In 
Arkansas,  directors  of  banks  "are  not  trustees  of  an  express 
trust  within  the  rule  exempting  such  trusts  from  the  operation 
of  the  statute"  but  are  trustees  of  an  implied  trust  and  are 
within  the  protection  of  the  statute.** 

An  action  against  directors  for  negligence  is  one  sounding  in 
tort  so  as  to  be  barred  in  Alabama  in  one  year.** 

§  2701.  —  Period  of  limitations  governing  action  to  enforce 
penalty  as  applicable.  A  statute  making  officers  and  directors 
personally  liable  to  creditors  for  failure  to  file  a  certificate  of 
payment  of  the  capital  stock  or  for  permitting  the  corporate 
debts  to  exceed  the  debt  limit  is  not  a  "penal  statute"  within 
another  statute  fixing  the  time  for  suits  or  prosecutions  founded 
upon  "any  penal  statute."*^ 

§2702.  — Time  when  statute  begins  to  run.*''  Actions 
against  directors  for  negligence  are  barred,  within  the  time 

21  Piedmont  Grocery  Co.  v.  24Magale  v.  Fomby,  132  Ark. 
Hawkins,  83  W.  Va.  180,  98  S.  E.      289,  201  S.  "W.  278. 

152.  25Blythe  v.  Enslen,  —  Ala.  — , 

22  Buck  V.  Gimon,  201  Ala.  619,      85  So.  1. 

79  So.  51.  26  Baker  v.  Smith,  41  R.  I.   17, 

23Blytlie  V.  Enslen,  —  Ala.  — ,  102  Atl.  721. 
85  So.  1;  Magale  v.  Fomby,  132  27  Limitations  as  commencing 
Ark.  289,  201  S.  W.  278;  Boyd  v.  to  run  when  fraud  is  discovered, 
Applewhite,  —  Miss.  — ,  84  So.  in  action  against  officers  for  mis- 
16;  Jones  Min.  Co.  v.  Cardiff  Min-  management,  see  Curtis  v.  Met- 
ing &  Milling  Co.,  —  Utah  — ,  191  calf,  259  Fed.  961. 
Pac.  426. 
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limited,  after  knowledge  of  all  the  facts  by  their  successors.** 
In  an  action  against  corporate  officers  for  mismanagement,  limi- 
tations do  not  begin  to  run,  under  the  Rhode  Island  statute, 
where  a  cause  of  action  is  fraudulently  concealed,  until  the 
party  entitled  to  sue  discovers  its  existence.^^  The  cause  of 
action  in  favor  of  a  corporation  to  recover  secret  profits,  in  a 
sale  by  a  director  to  the  corporation,  accrues  when  the  fraud  is 
consummated  by  the  delivery  of  a  deed  to  the  corporation.^" 

§  2704.  —  Laches  and  estoppel.^^  A  corporation  or  its  of- 
ficers are  under  no  duty  to  examine  public  records  to  discover 
the  fraud  of  a  director  in  selling  property  to  it.^* 

The  fact  that  a  stockholder  knew  there  was  no  periodical 
examination  of  the  books  of  the  company  does  not  estop  him  to 
claim  liability  of  directors  for  negligence  in  not  having  such 
an  examination  made.^* 

§2706.  Abatement  and  revival — Where  action  based  on  a 
statute.  The  statutory  liability  of  directors  for  loss  to  stock- 
holders from  untrue  statements  in  prospectuses  or  reports  is  a 
liability  in  tort,  so  far  as  survival  of  the  cause  of  action  after 
death  of  directors  is  concerned.^* 

§  2707.  Parties — In  general.  An  action  under  sections  90 
and  91  of  the  General  Incorporation  Law  can  be  brought  only 
by  one  who  is  a  director  at  the  time  of  the  bringing  of  the 
action,  and  this  must  be  directly  or  by  necessary  inference  stated 
in  the  complaint.*^ 

28  Curtis    V.  Connly,    264    Fed.           33  Highland    Park    Inv,    Co.    v. 

650.  List,    —    Cal.    App.   — ,    184   Pao. 

89  Curtis    V.  Metcalf,    259    Fed.      48. 

961.  33Boulieault  v.  Oriel  Glass  Co., 

30  Highland  Park    Inv.    Co.    v.      —  Mo.  — ,  223  S.  W.  423. 

List,  —  Cal.  App.  — ,  184  Pae.  48.  34Geipel  v.  Peach,   [1917]  2  Ch. 

31  What     constitutes     laches     in      Div.  108. 

action  by   corporation  against   di-  36Eothbart   v.    Star   Wet   Wash 

rectors     for     wrongful     misappro-      Laundry  Co.,  185  N.  Y.  App.  Div. 
priations,    see    Jones    Min.    Co.    v.       807,  174  N.  Y.  Supp.  76. 
CardifE  Mining   &  Milling   Co.,  — 
Utah  — ,  191  Pao.  426. 

422 


Ch.  42]  DiEECTOES,  Other  Officees  and  Agents   [§  2715 

§2709.  — Corporation  as  proper  or  necessary  defendant. 

The  corporation  and  the  officer  or  agent  committing  the  tort 
may  be  joined  as  defendants.^^  Where  a  director  sues  under 
sections  90  and  91  of  the  New  York  General  Corporation  Law 
to  compel  directors  and  officers  to  account  for  property  con- 
verted, the  corporation  is  a  necessary  defendant  but  its  joinder 
does  not  make  the  complaint  state  an  additional  cause  of  action.^''' 
A  bank  is  not  liable  in  damages  for  interposing  successfully 
an  answer  in  an  action  brought  against  directors  for  miscon- 
duct, in  which  the  l^ank  was  made  a  party  on  refusing  to  itself 
sue,  and  in  which  action  it  set  up  that  plaintiff  was  not  entitled 
to  recover  on  stock  purchased  of  a  delinquent  director.^* 

§  2710.  —  Joinder  of  all  of  directors  or  guilty  parties  as  de- 
fendants. Directors  are  b^oth  jointly  and  severally  liable  for 
breach  of  trust.^^  All  or  part  of  the  directors  may  be  joined 
as  defendants  in  an  action  against  them  for  negligence  or  the 
like.*"  In  suing  to  enforce  the  statutory  liability  of  officers, 
one  or  all  of  the  joint  participants  may  be  sued.*^  For  non- 
feasance directors  liable  are  entitled  to  contribution  from  each 
other,  and  hence  all  the  directors  participating  must  be  joined 
as  defendants.*^  In  an  action  against  officers  for  an  account- 
ing, the  transferee  of  part  of  the  diverted  assets  is  properly 
made  a  party  defendant.** 

§2712.  — Receiver  as  necessary  defendant.  A  receiver  is 
not  a  necessary  party  to  a  suit  by  creditors  against  corporate 
ofSeers  sought  to  be  held  individually  liable.** 

§2715.  Multifariousness  and  misjoinder  of  causes  of  action. 

Common-law  and  statutory  liability  of  directors  may  be  asserted 

36  Cotton    V.    Fisheries    Products  41  Corsicana   Nat.   Bank   of   Cor- 

Co.,  177  N.  C.  56,  97  S.  E.  712.  sicana  v.   Johnson,   251   U.    S.    68, 

37Higgins     V.     Applebaum,     183  64  L.  Ed.   141. 

N.   Y.   App.    Div.   527,    170    N.   Y.  42  Hough    v.    Commercial   Wheat 

Supp.  228.  Growers  Co.,  212  111.  App.  306. 

38  Harris  v.  State  Bank,  —  N.  43  Brock  v.  Poor,  174  N.  Y. 
Y.  Misc.  — ,  177  N.  Y.  Supp.  545.  Supp.  186. 

39  Pell  V.  Pitts,  263  Pa.  314,  106  44  Parsons  v.  Rinard  Grain  Co., 
Atl.  574.  186  Iowa  1017, 173  N.  W.  276. 

40  Curtis    V.    Metcalf,    265    Pad. 
293. 

423 


§  2715]  Private  Coepoeations  [Ch.  42 

in  one  bill  of  complaint.**  An  action  by  stockholders  against 
officers  for  an  aceounting  states  but  one  cause  of  action  although 
it  touches  them  in  different  ways  and  different  degrees.'"  No 
hard  and  fast  rule  can  be  laid  down  as  what  may  be  incorporated 
in  a  complaint  in  stockholders'  actions,  or  in  any  action,  for  an 
accounting,  where  it  is  alleged  that  the  corporation  officers  have 
been  derelict  and  have  mismanaged  the  corporation's  affairs 
and  have  wrongfully  appropriated  the  corporation's  property; 
but  "wrongful  acts,  if  charged  against  the  same  individuals, 
may,  as  a  rule,  be  incorporated  into  one  statement  in  the  com- 
plaint, regardless  of  how  numerous  or  how  involved  the  alleged 
wrongs  may  be. "  "  A  bill  by  a  receiver  against  directors  which 
charges  fraud  in  dealing  with  the  corporate  property  is  not 
multifarious  although  defendants  did  not  join  in  each  transac- 
tion and  were  not  concerned  to  the  same  extent.** 

A  complaint  in  an  action  by  a  trustee  in  bankruptcy  of  a 
corporation  whose  existence  hag  terminated,  against  certain 
persons  who  composed  the  board  of  directors  and  who  conducted 
the  business  after  the  corporate  existence  had  terminated  but 
who  took  no  steps  to  wind  up  the  business,  does  not  improperly 
join  causes  of  action  whether  the  action  is  deemed  one  against 
trustees  and  those  to  whom  property  has  been  transferred,  under 
section  35  of  the  General  Corporation  Law,  or  against  directors 
under  section  91a  of  the  General  Corporation  Law,  where  all 
the  defendants  united  in  the  unlawful  common  purpose  of 
carrying  on  business  after  the  expiration  of  the  charter.*^ 

§2716.  Pleading.^ 

45Bowerman     v.     Hamner,     250  48  Cahall  v.  Lofland,  —  Del.  Cli. 

U.    S.    504,   63   L.   Ed.   1113,   aff'g  — ,  108  Atl.  752. 

McCormick  v.  King,  241  Fed.  737.  49  Wilson   v.   Brown,    107   N.   Y. 

Charges     of     statutory    and     of  Misc.  167,  175  N.  Y.  Supp.  688. 

common-law    negligence     may     be  BO  Sufficiency     of     complaint     in 

joined   in   one   bill   by   a   receiver  action   by   receiver   of   a  national 

against    directors    for   mismanage-  bank  against  directors  to  recover 

ment.     Curtis  v.  Metealf,  259  Fed.  losses    from    making   loans   in   ex- 

961.  cess    of    the    statutory    limit    and 

46  Brock  V.  Poor,  174  N.  Y.  from  making  improvi^nt  loans, 
Supp.  186.  see    Curtis    v.    Metealf,    265    Fed. 

47  Blake  v.  Boston  Development  293. 

Co.,   50  Utah   347,   167  Pac.  672.  Sufficiency  of  bill  allfeging  neg- 
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§2719.  Evidence.  The  adjudication  in  bankruptcy,  includ- 
ing the  list  of  claims,  is  admissible  in  an  action  to  enforce  the 
liability  of  a  director.^^ 

§2720.  Counterclaim  and  set-off.  An  action  against  a  di- 
rector to  enforce  his  personal  liability  for  breach  of  trust,  sounds 
in  tort,  so  that  a  set-off  sounding  in  contract  cannot  be  inter- 
posed.^'^ 

§  2722.  Decree,  damages  recoverable  and  incidental  relief .°^ 

Where  an  accounting  is  sought,  a  decree  may  be  rendered  against 
the  officers  of  the  corporation  as  well  as  the  corporation.^*  Di- 
rectors cannot  be  subjected  to  punitive  damages  for  passing  a 
legal  resolution  doing  no'  actual  damage  to  the  complaining 
party,  regardless  of  their  motives  in  so  doing.^^  Corporate  of- 
ficers may  be  held  liable  for  profits  lost  by  mismanagement,  based 
on  past  profits,  in  case  of  an  established  business,  under  proper 
management.** 

XXXIII.    CRIMINAL  LIABILITY  AND  PENALTIES 

§  2724.  General  rules.*''  A  corporate  officer  cannot  escape 
criminal  liability  on  the  ground  that  the  act  was  an  official  one 
as  representative  of  the  corporation.**  Corporate  agencies 
cannot  shield  themselves  behind  the  corporation  where  they  are 
the  actual  and  efficient  actors  in  committing  a  fraud  or  other 

ligence    and    fraud    of    corporate  frauded    company,   see   Proctor   v. 

officers,   to   state   cause   of   action,  Farrar,  —  Mo.  — ,  213  S.  W.  469. 

see  Hawkins  v.  Clay  County  Cot-  64  Sherwin  v.  American  Loan  & 

ton   Oil   Co.,  —  Miss.  — ,   86   So.  Investment  Co.,  —  N.   D.  — ,  173 

291.  N.  W.  758. 

Sufficiency  of  bill  against  direc-  B6  Hammond   v.    Sully,    48    App. 

tor  and  president  for  an  account-  Cas.   (D.  C.)   320,  4  A.  L.  B.  160. 

ing  of  profits  made  by  him  which  S6  Goodwin   v.   Milwaukee   Lith- 

belonged    to    the    corporation,    see  ographing  Co.,  —  Wis.  — ,  177  N. 

State  ex  rel.  Smalley  v.  Reynolds,  "W.  618. 

275  Mo.  113,  204  S.  W.  1093.  67  Criminal     liability     of     treas- 

61  Pell  V.  Pitts,  263  Pa.  314,  106  urer  for  forgery  and  larceny,  and 

Atl.  574.  defenses,  see  Com.  v.  Peakes,  231 

82  Fell  V.  Pitts,  263  Pa.  314,  106  Mass.  449,  121  N.  E.  420, 

Atl.  574.  68  State    v.    Cooley,    141    Tenn. 

SST'orm     of     decree     in     action  33,  206  S.  W.  182. 
against     officers     who     have     de- 
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criminal  offense.^^  A  person  indicted  for. crime  as  a  particular 
officer  of  a  corporation  is  estopped  to  deny  that  there  was  such 
a  de  jure  office  and  that  he  was  such  officer  where  he  had  held 
himself  out  to  the  public  as  such  officer  for  several  years.^"  If 
one  is  indicted  by  the  title  which  he  held  himself  out  as  bearing, 
it  is  of  no  consequence  that  he  is  really  not  such  officer  nor 
that  there  is  no  such  office,  since  he  is  estopped  to  show  the  truth 
of  the  matter  where  different  from  what  he  represented  it  to  be 
to  the  public.®^ 

§  2725.  Necessity  for  assent  to  or  active  participation  of  of- 
ficer. A  president  is  not  criminally  liable  for  an  act  of  other 
officers  or  of  employees,  for  a  violation  of  law  in  the  conduct 
of  the  business,  unless  such  act  is  done  with  his  knowledge.®^ 
He  is  not  criminally  liable  for  the  act  of  a  subordinate  in  keep- 
ing an  obscene  book  for  sale  without  his  knowledge.®'' 

§2733.  Penalties.6* 


69 Kelly  v.  •United  States,  258 
Fed.    392,   401. 

60  Ex  parte  State,  201  Ala.  59, 
77  So.  353,  rev'g  Kramer  v.  State, 
16  Ala.  App.  40,  75  So.  185. 

61  Ex  parte  State,  201  Ala.  59, 
77  So.  353,  rev'g  Kramer  v.  State, 
16  Ala.  App.  40,  75  So.  185. 

62  State  V.  Viviano,  —  Mo.  App. 
— ,  206  S.  W.  235.   * 


63  People  V.  Brainard,  192  N.  T. 
App.  Div.  816,  183  N.  Y.  Supp. 
452. 

64  Construction  of  Pennsylvania 
statute  imposing  penalty  for  fail- 
ure to  keep  stock  book  and  have 
it  open  for  inspection,  see  Ham- 
mond V.  Aluminum  Co.  of  Amer- 
ica, 261  Pa.  370,  104  Atl.  660. 
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CHAPTER  43 

Compensation  of  Officers 

§  2734.  Compensation  of  directors  in  the  absence  of  contract. 

§  2736.  Compensation  of  officers  other  than  directors  in  absence  of  con- 
tract. 

§  2737.  Compensation  of  directors  who  are  officers  in  absence  of  contract. 

§  2738.  Implied  contracts  to  pay  for  services — In  general. 

§  2743.  Express  contracts  for  compensation  in  general. 

§  2747.  Power  to   fix  compensation — Power   of  stockholders. 

§  2748.  —  Power  of  directors — As  to  salaries  of  directors. 

§2750. Compensation  of  officers  other  than  directors. 

§  2751.  —  Power  of  officers. 

§  2752.  —  Effect  of  votes   or  presence   of  interested   directors   or   officers. 

§  2753.  Time  of  fixing  compensation. 

§  2754.  Manner  of  fixing  compensation. 

§  2755.  Necessity  of  good  faith  in  fixing  compensation. 

§  2756.  Amount  of  compensation  or  salary. 

§  2758.  Compensation  of  officers  holding  over. 

§  2760.  Changes,  increases  or  reductions  of  compensation. 

§  2761.  Katification  by  stockholders  of  acts  of  directors  fixing  or  increasing 
compensation. 

§  2762.  Compensation  for  past  services. 

§  2763.  Eecovery  of  expenses  and  money  advanced  by  officers. 

§  2764.  Extra  compensation  to  officers. 

§  2765.  Eights  of  de  facto  officers  to  salaries. 

§  2766.  Termination  of  right  to  salary  or  compensation. 

§2767.  Temporary  suspension  of  work;  lessening  of  duties;  discharge  of 
officers;  resignation. 

§  2777.  Actions  by  officers  to  recover  salaries  or  compensation — ITindings 
and   questions   of   fact.  , 

§  2779.  Actions  to  recover  salaries  or  compensation  received  by  officers. 

§  2734.  Compensation  of  directors  in  the  absence  of  contract. 

Directors  and  officers  serve  without  compensation  for  perform- 
ing their  usual  and  ordinary  duties,  in  the  absence  of  an  express 
provision  by  statute,  charter,  by-laws  or  agreement.^ 

iPox   V.    Arctic    Placer    Mining       185  N.  T.   App.   Div.   761,   173   N. 
&  Milling  Co.,  —  N.   Y.   — ,   128      Y.  Supp.  708. 
N.4E.  154,  rev'g  on  other  grounds 
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§  2736.  Compensation  of  officers  other  than  directors  in  ab- 
sence of  contract.  Neither  a  president  and  general  manager,* 
nor  a  vice  president,*  nor  a  secretary,*  nor  the  secretary  and 
examiner  of  a  farm  loan  company,*  is  entitled  to  compensation 
for  his  services  where  not  provided  for  by  charter,  by-law,  reso- 
lution of  the  directors  or  other  agreement. 

§2737.  Compensation  of  directors  who  are  officers  in  ab- 
sence of  contract.  Where  a  director  fills,  in  addition,  another 
office,  he  is  not  entitled  to  compensation  unless  expressly  pro- 
vided for.® 

§2738.  Implied  contracts  to  pay  for  services — In  general. 
Where  services  are  rendered  under  such  circumstances  as  to 
imply  a  promise  to  pay  therefor,  as  where  the  minutes  of  the 
corporation  show  that  certain  officers  were  not  only  expecting 
and  claiming  compensation  for  their  services  but  also  that  they 
had  been  receiving  compensation  from  the  commencement  of 
their  term  of  office,  there  is  an  implied  promise  to  pay.'  A  di- 
rector who  was  also  vice  president  of  a  mining  company  and 
who  had  for  several  years  been  in  Alaska  under  a  special  agree- 
ment for  compensation  is  not  entitled  to  pay  for  advising  and 
consulting  with  other  officers  on  his  return,  in  the  absence  of 
express  agreement.*  Directors  may  receive  compensation  in 
the  capacity  of  officers  or  employees.^ 

§  2743.  Express  contracts  for  compensation  in  general.^"   In 

a  corporation  where  all  the  stockholders  were  directors,  it  was 
agreed  that  certain  additional  salaries  be  paid  them  as  officers 
out  of  the  net  earnings  in  excess  of  the  eight  per  cent  dividend, 

2  Fields  V.  Victor  Building  &  6  Spalding  v.  Enid  Cemetery 
Loan  Co.,  —  Okla.  — ,  175  Pae.  Ass'n,  —  Okla.  — ,  184  Pac.  579. 
529.  7  Spalding     v.     Enid     Cemetery 

3  Fox  V.  Arctic  Placer  Mining  Ass'n,  —  Okla.  — ,  184  Pac.  579. 
&  Milling  Co.,  18j  N.  Y.  App.  Div.  8  Pox  v.  Arctic  Placer  Mining 
761,  173  N.  T.  Supp.  708.  &  Milling  Co.,  185  N.  Y.  App.  Div. 

4  Sunshine       Laundry       Co.      v.  761,  173   N.  Y.   Supp.   708. 
Ehodes    Ave.     Hospital,    207    111.  8  Sotter     v.     Coatesville     Boiler 
App.   19.  Works,  257  Pa.  411,  101  Atl.  744. 

6  Welden     v.      Stephens     Farm  10  Construction    as    to    amount, 

Loan   Co.,  —   Mo.  — ,   213    S.   W.      see   §2756,  infra. 
54. 
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in  proportion  to  their  holdings  of  stock  in  the  company.  It  was 
held  that  this  was  not  invalid  as  amounting  to  a  dividend  of 
excess  profits  between  stockholders  of  the  same  class,  not  accord- 
ing to  the  amount  of  stock  each  one  owns.^^ 

§  2747.  Power  to  fix  compensation — Power  of  stockholders.^^ 

§2748.  — Power  of  directors — As  to  salaries  of  directors. 

Directors,  acting  as  such  at  their  meetings,  have  no  power  to 
vote  themselves  salaries  or  compensation  for  their  services,  either 
before  or  after  such  services  have  Been  rendered.^' 

§2750. Compensation  of  officers  other  than  directors. 

An  individual  member  of  the  board,  as  distinguished  from  the 
board,  cannot  agree  to  pay  an  ofSeer  for  services.^*  The  board 
of  directors  have  authority  to  order  the  transfer  of  stock  held 
in  a  subsidiary  corporation,  to  an  officer  of  the  company,  for 
payment  in  organizing  the  subsidiary .^^ 

§2751.  — Power  of  officers.  The  president  cannot  himself 
arbitrarily  increase  his  salary.^*  Officers  selling  stock  in  viola- 
tion of  the  by-laws  cannot  pay  themselves  salaries  or  commis- 


sions, 


17 


§  2752.  —  Effect  of  votes  or  presence  of  interested  directors 
or  officers.  Directors  cannot  vote  themselves  compensation  for 
past  services  where  a  majority  voting  therefor  are  pecuniarily 
interested.^*  So  voting  an  increase  of  salary  is  voidable  where 
the  vote  of  the  officer  whose  salary  is  increased  is  needed  to 
carry  the  resolution  of  the  board  of  directors.^®    A  resolution 

11  Foster  v.  C.  G.  Howes  Co.,  16  McCuUam  v.  Buckingham 
230  Mass.  43,  119  N.  E.  356.                  Hotel  Co.,  198  Mo.  A^p.  IW,  199 

12  Necessity    for    fixing    amount      S.  W.  417. 

in  by-laws,  see  §  2753,.  infra.  17  Taylor    v.    Citizens '    Oil    Co., 

13  Palmer  v.  Scheftel,  183  N.  T.      182  Ky.  350,  206  S.  W.  644. 

App.  Div.  77,  170  N.  Y.  Supp.  588.  18  Wonderful  Group  Min.  Co.  v. 

14  Fox  V.  Arctic  Placer  Mining  Band,  —  Wash.  — ,  191  Pac.  631. 
&  Milling  Co.,  185  N.  Y.  App.  Div.  19  Atwater  v.  Elkhorn  Valley 
761,  173  N.  Y.  Supp.  708.  Coal   Land    Co.,    184    N.    Y.    App. 

ISBatchellor     v.     Olmsted,     261      Div.  253,  171  N.  Y.  Supp.  552. 
Fed.  533. 
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fixing  tlie  salary  of  the  president  is  void  where  of  the  five  direc- 
tors only  three  were  present  and  voted,  one  of  them  being  the 
president  himself.^" 

The  rule  that  directors  cannot  vote  themselves  compensation 
cannot  be  evaded  by  voting  separately  on  the  compensation  for 
each  director  who  was  also  an  executive  officer,  and  having  the 
director  whose  compensation  is  voted  on  refrain  from  voting, 
where  a  majority  of  those  voting  have  a  pecuniary  interest  in 
the  general  plan.^^ 

§  2753.  Time  of  fixing  compensation.  The  mere  omission  to 
fix  the  salary  of  officers  in  the  by-laws  does  not  deprive  them  of 
the  right  to  compensation.** 

§  2754.  Manner  of  fixing  compensation.  Where  two  persons 
practically  own  a  corporation,  they  may  informally  agree  on 
the  salary  to  be  paid  to  each.** 

§2755.  Necessity   of   good   faith   in  fixing   compensation. 

Stockholders  who  are  also  directors  cannot  appropriate  to  their 
own  private  ends,  by  way  of  salaries,  all  the  earnings  of  the 
company.** 

§  2756.  Amount  of  compensation  or  salary .*5  Compensation 
of  officers  for  performing  a  certain  act  must  be  reasonable.*^ 
A  corporation  may  contract  with  its  manager  to  pay  him  half 

SOPields    V.    Victor   Building    &  certain    stock    put    in    escrow   for 

Loan   Co.,   —   Okla.   — ,.  175   Pac.  him  after  payment  "of  the  debts 

529.  for  1912,"  see  Wright  v.  Barnard, 

21  Wonderful  Group  Min.   Co.  v.  248  Fed.  756. 

Band,  —  Wash.  — ,  191  Pac.  631,  Construction  of  contract  where- 
approving  Mallory  v.  Mallory-  by  president  was  to  have  percent- 
Wheeler  Co.,  61  Conn.  131,  23  Atl.  age  of  net  earnings  of  railway 
708.  department,     see      Bettendorf     v. 

22  Spalding  v.  Enid  Cemetery  Bettendorf,  —  Iowa  — ,  179  N.  W. 
Ass'n,  —  Okla.  — ,  184  Pac.  579.  444. 

23  Hyman  v.  Karl  Stern  Co.,  —  26  Proctor  v.  Farrar,  —  Mo.  — , 
Cal.  App.  — ,  191  Pac.  47.  213  S.  W.  469. 

24  Townsend  v.  Winburn,  107  N.  Commissions  charged  by  a  di- 
T.  Misc.  443,  177  N.  Y.  Supp.  757.  rector  for  selling  land  of  the  cor- 

25  Construction  of  contract  be-  poration  must  be  fair  and  reason- 
tween  corporation  and  its  man-  able.  Jordan  v.  Jordan  Co.,  — 
ager  under  which  he  was  to  have  Conn.  — ,  109  Atl.  181. 
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of  the  net  profits  of  a  branch  of  the  business,  although  the  other 
branch  might  operate  at  a  loss.*'  If  a  contract  with  a  sales 
manager,  providing  for  payment  of  commissions,  calls  for  a 
drawing  account  of  $8,500  a  year  in  addition  to  expenses,  he 
is  entitled  to  at  least  such  $8,500,  on  breach  of  the  contract.** 
If  the  secretary,  without  objection,  performs  the  duties  of  gen- 
eral manager,  he  is  at  least  entitled  to  the  salary  the  corpora- 
tion had  agreed  to  pay  him  as  secretary .^^  A  railroad  company 
has  power  to  agree  with  its  chief  clerk  at  a  point  on  the  Canadian 
line  that  he  should  remit  to  the  railroad  all  fees  received  as  cus- 
toms broker  for  the  United  States.*" 

"Net  profits,"  as  used  in  a  contract  giving  a  certain  per 
cent  thereof  to  the  manager  as  his  compensation,  includes  the 
appreciation  in  value  of  the  corporation's  assets  during  the 
year,  it  was  held  in  a  particular  case,  where  the  company  was 
a  trading  corporation.*^ 

§2758.  Compensation  of  officers  holding  over.  Officers  re- 
elected are  presumed  to  have  the  same  compensation  as  before.'* 

§2760.  Changes,  increases  or  reductions  of  compensation. 

Salaries  of  ofiicers  cannot  be  altered,  during  the  term  of  office, 
by  the  board  of  directors,  without  the  consent  of  such  officers.** 

§2761.  Ratification  by  stockholders  of  acts  of  directors 
fixing  or  increasing  compensation.  Prohibiting  payment  of 
directors  unless  passed  or  confirmed  at  a  general  meeting  of 
stockholders  does  not  prohibit  granting  a  director  reasonable 
compensation  for  acting  as  traveling  salesman  without  such 
authority.** 

27 Moore  v.  Andrews,  203  Mich.  Meaning    of    "net    profits"    in 

219,  168  N.  W.  1037.  contract    of    employment    of    man- 

28  Primes  Chemical  Co.  v.  Ful-  ager,  see  Patent  Castings  Syndi- 
ton  Steel  Co.,  266  Fed.  937.  cate,  Ltd.  v.   Etherington,    [1919] 

29  Illinois  State  Bank  v.  Queen  2  Ch.  Div.  254;  S.  J.  &  B.  Fellows, 
City  Quarry  Co.,  203  111.  App.  Ltd.  v.  Corker,  [1918]  1  Ch. 
176.  Div.  9. 

SODuluth,  S.  S.  &  A.  R.  Co.  v.  32  Fisher    v.    Massillon    Iron    & 

^^ilson,  200  Mich.  313,  167  N.  W.  Steel  Co.,  209  111.  App.  616. 

55.  38  Fisher    v.    Massillon    Iron    & 

31  Cuneo    V.    Giannini,    —    Cal.  Steel  Co.,  209  111.  App.  616. 

^PP-  — ,  180  Pac.  633.  34  Canada    Bonded    Attorney    & 
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§2762.  Compensation  for  past  services.  Payments  to  cor- 
porate officers  or  directors,  for  past  services  rendered,  are  im- 
proper, as  against  corporate  creditors,  where  there  was  no 
agreement  for  compensation.^*  Back  salaries  for  a  year  should 
not  be  paid  corporate  officers  where  there  was  no  agreement,  ex- 
press or  implied,  for  a  salary.*®  A  gift  of  corporate  property 
by  directors  to  a  retiring  director  is  illegal,  regardless  of  the 
purpose  for  which  it  was  to  be  applied,  i.e.,  as  payment  of  a 
balance  due  on  a  stock  subscription.^'''  It  has  been  held,  however, 
that  a  religious  society  may  deed  land  to  its  pastor  in  recognition 
of  past  services." 

§2763.  Recovery  of  expenses  and  money  advanced  by  of- 
ficers. An  officer  is  not  entitled  to  reimbursement  for  money 
spent  for  the  corporation  without  authority,  where  the  ex- 
penditure in  no  way  benefited  the  corporation.*' 

§2764.  Extra  compensation  to  officers.*'  An  agreement, 
made  by  directors  without  consideration,  to  credit  the  president 
on  his  unpaid  stock  subscription  with  a  sum  equal  to  one  month 's 
salary,  is  in  violation  of  Mass.  St.,  c.  437,  §  14.*^ 

§  2765.  Rights  of  de  facto  officers  to  salaries.  In  an  action 
by  a  bank  cashier  against  the  bank  for  compensation,  his  in- 
eligibility because  not  a  stockholder  cannot  be  urged  as  a  de- 
fense.*^ 

§  2766.  Termination  of  right  to  salary  or  compensation.  Un- 
faithfulness of  directors  bars  compensation,**  and  officers  who 

Legal  Directory,  Ltd.  v.  Leonard-  39  Interstate   Investment   &   De- 

Parmiter,   Ltd.,   42   Dom.   L.   Eep.  velopment     Co.     v.     Webster,    — 

(Can.)  342.  Iowa  — ,  177  N.  W.  554. 

36  Taylor  v.   Ellsworth   Building  40  Bonuses     for     corporate     offi- 

Corporation,   —    N.    Y.    Misc.   — ,  oials,  see  article  in  86  L.  J.  208- 

183  N.  T.  Supp.  394.  211. 

86  Southwestern      Portland      Ce-  « Moss    v.    Copelof,    231    Mass. 
ment  Co.  v.   Latta  &  Happer,  —  513,  121  N.  E.  508. 

Tex.  Civ.  App.  — ,  193  S.  W.  1115.  42  Hess   v.   Kismet   State  Bank, 

87  Moss  V.  Copelof,  -     Mass.  — ,      106  Kan.  701,  189  Pac.  919. 

126  N.  E.  474.  43  Cook   v.    Hinds,    44    Dom.   L. 

38Uzzell  V.  McClelland,  65  Colo.      Eep.   (Can.)   588. 
324,  176  Pac.  304. 
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use  their  oiBces  for  the  purpose  of  defrauding  the  company  out 
of  its  property  are  not  entitled  to  salary.**  A  general  manager 
is  not  entitled  to  compensation  where  he  conspires  with  others  to 
injure  the  corporation.** 

§2767.  Temporary  suspension  of  work;  lessening  of  duties; 
discharge  of  officers ;  resignation.  One  who  voluntarily  vacates 
his  office  in  a  corporation  cannot  recover  salary  thereafter  ac- 
cruing.*^ Where  one  is  given  stock  in  consideration  of  giving 
up  his  position  with  another  company  and  signing  a  contract  as 
general  manager,  he  is  entitled  to  such  stock  although  discharged 
prior  to  the  termination  of  his  contract.*' 

§2777.  Actions  by  officers  to  recover  salaries  or  compensa- 
tion— Findings  and  questions  of  fact.*^ 

§  2779.  Actions  to  recover  salaries  or  compensation  received 
by  officers.  Excessive  salaries  paid  officers  may  be  recovered 
hack  at  the  suit  of  minority  stockholders.*^ 


41Munro  v.   Smith,  259  Fed.  1, 


21. 

45Munro  v.  Smith,  259  Fed.  1, 
21. 

46  Birmingham  Eealty  Co.  v. 
Hale,  16  Ala.  App.  460,  78  So. 
723. 

47  Michigan  Crown  Fender  Co. 
V.  Welch,  211  Mich.  148,  178  N.  W. 
684. 

48  Whether    vice    president    and 


director  was  entitled  to  compen- 
sation for  services  rendered  as  a 
mining  expert  held  a  question  of 
fact  in  Fox  v.  Arctic  Placer  Min- 
ing &  Milling  Co.,  —  N.  Y.  — , 
128  N.  E.  154,  rev'g  185  N.  T. 
App.  Div.  761,  173  N.  T.  Supp. 
708. 

49  Atwater  v.  Elkhorn  Valley 
Coal  Land  Co.,  184  N.  Y.  App. 
Div.  253,  171  N.  Y.  Supp.  552. 


X  Priv.  Corp.— 28 
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CHAPTER  44 
CoEPORATE  Books  and  Records 

§  2782.  As  public  records. 

§  2784.  Duty  to  keep  books  and  records — Eecords  and  minute  books. 
§  2787.  Form  and  requisites — Minutes. 
§  2788.  —  Stock  book. 

§  2790.  Custody  of  books  and  records — Proper  place. 
§  2793.  Books  and  records  as  evidence— As  best  evidence. 
§  2796.  —  Parol  evidence  of  corporate  acts. 
§  2800.  Authentication  of  books  and  records. 

§  2801.  Purposes  for  which  and  actions  in  vfhich  books  and  records  admis- 
sible— In   general. 
§  2803.  —  Actions  between  corporation  or  members  and  strangers. 
§  2805.  Production  of  books  and  papers  in  court. 
§  2808.  False  entries  in  books. 

§  2782.  As  public  records.  Corporate  records  are  not  public 
unless  a  statute  obliges  tbe  corporation  to  expose  them  to  public 
inspection.' 

§2784.  Duty  to  keep  books  and  records — Records  and 
minute  books.  A  record  of  corporate  resolutions  is  not  essential 
to  tbeir  validity.^ 

§2787.  Form  and  requisites — Minutes.  Minutes  of  a  cor- 
porate meeting  are  not  sufScient  to  satisfy  the  statute  of  frauds, 
as  against  a  stockholder  who  did  not  sign  them,  although  signed 
by  the  secretary,  where  he  signed  merely  as  the  agent  of  the 
corporation.^ 

§2788.  —Stock  book.  The  statutory  right  of  inspection 
imposes  on  the.  corporation  the  duty  of  keeping  its  stock  sub- 

1  Carlton  v.  Camfield,  —  Colo.  3  Asbury  v.  Mauney,  173  N.  C. 
— ,,  171  Pac.  1140.                                     454,  92  S.  E.  267. 

2  Bank  of  Napa  v.  Ferguson 
Burns  Estate,  —  Cal.  App.  — ,  192 
Pac.  66. 
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scriptions  and  accounts  in  such  form  that  they  may  be  ex- 
amined and  the  condition  of  the  corporate  affairs  ascertained 
therefrom,  since  otherwise  the  right  of  inspection  is  a  barren 
legal  right  and  of  no  value.* 

§2790.  Custody  of  books  and  records — Proper  place.     A 

mandatory  injunction  has  been  held  proper  to  require  a  corpora- 
tion to  return  its  records  to  the  home  state  and  to  keep  them  in 
the  state  for  inspection.*  In  Maine,  a  nonresident  corporation 
is  required  to  keep  books  at  some  fixed  place,  showing  a  com- 
plete list  of  all  stockholders.^ 

§2793.  Books  and  records  as  evidence — As  best  evidence.'' 

The  fact  that  a  certain  ledger  is  an  official  book  of  a  corporation 
does  not  preclude  the  admission  of  other  corporate  books  which 
will  throw  light  on  the  true  state  of  an  account  in  issue.*  Acts 
of  directors  may  be  shown  by  what  they  did  thereafter  as  well 
as  by  subsequent  minutes  of  the  board.® 

§  2796.  —  Parol  evidence  of  corporate  acts.^" 

§2800.  Authentication  of  books  and  records.  Corporate 
books  are  sufficiently  identified,  to  be  admissible  in  evidence, 
where  identified  by  the  first  secretary  of  the  corporation.^^ 

§  2801.  Purposes  for  which  and  actions  in  which  books  and 
records  admissible — In  general.^^  Corporate  books  are  prima 
facie  evidence  against  the  corporation  and  its  directors. i*    Cor- 

*  Dunn  V.  Acme  Auto  &  Garage  10  See   §  3100,  infra. 

Co.,  168  Wis.  128,  169  N.  W.  297.  11  Zierath    v.    Claggett,    —    Gal. 

SBaillie  v.  Columbia  Gold  Min.  App.  — ,  188  Pae.  837. 

Co.,  86  Ore.  1,  166  Pae.   965,   167  12  Minutes  of  directors  as  show- 

Pac.  1167.  ing  account  stated,  see  Parker  v. 

6Bryer  v.  Wyman,  118  Me.  378,  Merchants'  &  Insurers'  Eeporting 

108  Atl.  331.  Co.,  —  Cal.  App.  — ,  186  Pae.  192. 

7  See    generally    §  3095    et    seq.,  Stock    book     as     evidence,     see 

infra.  Lowery   v.    Mutual   Loan    Society, 

Parol  evidence  of  incorporation,  202  Ala.  51,  79  So.  389. 

see  §  425,  supra.  13  Fell  v.  Pitts,  263  Pa.  314,  106 

SSheatz    v.    Markley,    249    Fed.   .  Atl.  574. 
315. 

9  Martin  v.   Cushwa,  —  W.  Va. 
— ,  104  S.  B.  97. 
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porate  records  are  evidence  against  the  company  to  show  want 
,of  intent  to  employ  real  estate  in  its  business. i*  A  minute  book 
kept  by  the  directors  is  admissible  against  a  stockholder  to  show 
the  powers  co];iferred  on  the  cashier. ^^  Directors  are  chargeable 
with  knowledge  of  what  transpires  at  directors'  meetings,  and 
the  directors'  minute  book  is  evidence  against  them  as  to  what 
they  did  at  those  meetings.^^ 

§2803.  — Actions  between  corporation  or  members  and 
strangers.  Recitals  in  corporate  minutes  are  self-serving  dec- 
larations not  admissible  against  third  persons.^' 

§2805.  Production  of  books  and  papers  in  court.  In  de- 
termining the  propriety  of  an  order  to  produce  corporate  books 
at  the  trial,  the  rights  of  a  stockholder  ordinarily  are  not  con- 
sidered.^* Corporation  records  may  be  taken  by  a  search  war- 
rant although  the  records  may  be  evidence  against  the  corpora- 
tion in  a  criminal  case.^®  The  rights  of  a  corporation  against 
unlawful  search  and  seizure  of  papers  are  to  be  protected  even 
if  the  same  result  might  have  been  achieved  in  a  different  lawful 
way .2"  A  corporation  cannot  be  compelled  to  produce  its  books 
and  papers  for  use  in  a  criminal  proceeding  against  it,  where 
based  on  information  obtained  through  a  previous  unconstitu- 
tional search  and  seizure.*^ 

§  2808.  False  entries  in  books.  Entries  in  the  books  of  a 
corporation  are  not  evidence,  where  sham  and  fictitious.^^ 

14  Com.  V.  Clark  County  Nat.  19  In  re  Eosenwasser  Bros.,  254 
Bank,  187  Ky.  151,  219  S.  W.  175.  Fed.   171. 

15  Choctaw  Bank  v.  Gewin,  16  20  Silverthorne  Lumber  Co.  v. 
Ala.  App.  349,  78  So.  96.  United  States  of  America,  251  TJ. 

16  Johnson     V.     Canfield-Swigart  S.  385,  64  L.  Ed.  319. 

Co.,   292   111.    101,   126   N.   E.   608,  21  Silverthorne    Lumber    Co.    v. 

aff'g  211  111.  App.  423.  United  States  of  America,  251  U. 

17  See   §  3101,   infra.  S.  385,  64  L.  Ed.  319. 

18  Subers  v.  Continental  Securi-  22  Axf  ord  v.  Western  Syndicate 
ties  Co.,  —  Del.  Ch.  — ,  111  Atl.  Inv.  Co.,  141  Minn.  412,  170  N. 
433.  W.  587. 
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VII.   ENrORCEMENT    OF    EIGHT 

§  2844.  Mandamus — In  general. 

§2845.^ — Nature   of  proceeding;    jurisdiction;    parties, 

§  2846.  —  Pleading. 

§  2847.  —  Awarding  relief. 

§  2849.  Eemedies  in  equity. 

Tin.   DAMAGES   AND  PENALTIES 

§  2851.  statutory  penalties. 

I.    SOURCES   OF  EIGHT   OF   INSPECTION 

§  2810.  Right  at  common  law.  A  stockholder  is  entitled  to  in- 
spect the  corporate  books  and  records,  where  he  proceeds  with  a 
proper  motive.^  The  fact  that  a  corporation  makes  annual  re- 
ports of  its  financial  condition  is  no  bar  to  an  application  for 
inspection  of  the  books  to  ascertain  the  book  value  of  the  stock.* 

§  2811.  Constitutional  and  statutory  provisions — In  general. 

The  Maine  statute  provides  that  the  corporate  records  and 
stockbook  ' '  shall  be  open  at  all  reasonable  hours  to  the  inspection 
of  persons  interested,  who  may  take  copies  and  minutes  there- 
from of  such  parts,  as  concern  their  interests. ' '  This  statute,  so 
far  as  the  right  of  inspection  is  concerned,  adds  to  the  comr. 
mon-law  rights  of  a  stockholder  and  removes  some  of  the  com- 
mon-law limitations,  and  gives  the  stockholder  an  absolute  and 
unlimited  right  to  inspect  the  corporate  records  and  the  list 
of  stockholders.^ 

1  Webster  v.  Bartlett  Estate  104  Atl.  788,  citing  Eaton  v.  Man- 
Co.,  35  Cal.  App.  283,  169  Pae.  ter,  114  Me.  260,  95  Atl.  948; 
702;  State  ex  rel.  Linihan  v.  Withington  v.  Bradley,  111  Me. 
United  Brokerage  Co.,  —  Del.  — ,  386,  89  Atl.  201;  White  v.  Man- 
101  Atl.  433;  Pfirman  v.  Success  ter,  109  Me.  409,  42  L.  B.  A.  (N. 
Min.  Co.,  30  Idaho  468,  166  Pae.  S.)  332,  84  Atl.  890.  See  also 
216;   Feiek  v.   Hill  Bread  Co.,  91  §  2815,  infra. 

K.  J.  L.  486,  103  Atl.  813;  In  re  The  statute  in  Maine  requiring 

Wygant,  101  N.  Y.  Misc.  509,  167  corporations   to   permit   inspection 

N.   T.    Supp.   369;    Com.   v.   Penn-  of    their    books    applies,    although 

sylvania  Silk  Co.,  —  Pa.  — ,  110  the   corporation  has  a  treasurer's 

Atl.  157.  office  at  a  fixed  place  in  the  state 

2  Peiek  v.  Hill  Bread  Co.,  91  N.  where  a  stock  book  is  kept.  Bryer 
J.  L.  486,  103  Atl.  813.  v.  Wyman,  118  Me.  378,  108  Atl. 

3  Knox  V.  Coburn,  117  Me.  409,  331. 
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§2812.  — Extent  of  stockholder's  interest.  A  registered 
holder  of  stock  who  is  under  contract  to  sell  it  cannot  compel 
an  inspection  of  corporate  books.* 

§2813.  By-laws  providing  for  inspection.  If  a  statute  per- 
mits inspection  of  corporate  books,  "under  such  regulations  as 
may  be  prescribed  by  the  by-laws,"  a  by-law  cannot  limit  the 
right  of  inspection  to  only  a  part  of  the  books. ^ 

II.    PURPOSES  FOR  WHICH  ALLOWED 

§2814.  In  general.  An  application  not  made  in  good  faith 
may  be  denied,  in  the  absence  of  any  statute.® 

§2815.  Effect  of  statutes  as  to  inspection.  The  California 
statute,  at  least  prior  to  the  1917  amendment,  gave  an  abso- 
lute right  to  inspection  without  regard  to  the  motives  of  the 
applicant.''  In  1917  California  amended  its  statute  (Civ.  Code 
Calif.  §§377,  378)  by  providing  that  "the  board  of  directors 
may,  by  unanimous  vote,  deny  such  examination  or  inspection 
to  a  stockholder  who  demands  the  same  with  intent  to  use  to  the 
injury  of  the  corporation  the  information  to  be  acquired  thereby, 
and  a  satisfactory  showing  of  such  intent  shall  be  a  complete 
defense  to  any  action  or  proceeding  brought  by  any  such  person 
to  compel  the  officers  of  any  such  corporation  to  submit  any  of 
such  records  for  his  inspection  or  examination."  In  addition, 
in  regard  to  the  stock  and  transfer  book,  the  statute  which 
provided  that  it  must  be  kept  open  to  the  inspection  of  "any 
stockholder,  member  or  creditor"  was  amended  in  1917  so  as 
to  read  that  it  shall  be  open  to  inspection  "of  any  officer,  bona 
fidg  stockholder,  member,  or  creditor  of  the  corporation. ' ' 

The  right  given  by  the  Colorado  statutes  to  inspect  the  stock 
ledger  and  list  of  stockholders  is  an  absolute  one  so  that  the 
motive  of  the  applying  stockholder  cannot  be  inquired  into.* 

4  In  re  Gaines,  —  N.  T.  Misc.  "!  Webster  v.  Bartlett  Estate 
— ,  180  N.  T...Supp.  191.                         Co.,    35    Cal.    App.    283,    169    Pae. 

5  State  ex  rel.  Smalley  v.  Sterns      702. 

Tire  &  Tube  Co.,  —  Mo.  App.  — ,  8  Jameson  v.  Hanawalt,  —  Colo. 

202  S.  W.  459.  — ,  186  Pac.   717;  Wire  v.  Fisher, 

6  In  re  Wygant,  101  N.  Y.  Misc.  —  Colo.  — ,  185  Pae.  469,  holding 
509,  167  ISr.  Y.  Supp.  369.  it  immaterial  that  the  purpose  was 
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The  Idaho  statute  makes  this  right  of  inspection  absolute.' 

The  right  of  examination  conferred  by  the  Illinois  statutes 
"is  unqualified  and  unrestricted,  except,  only,  for  the  limita- 
tion that  the  right  shall  be  exercised  at  reasonable  times."  i" 
Under  the  Illinois  statutes  giving  an  absolute  right  to  inspect, 
it  is  no  defense  that  the  applicant  is  interested  in  a  competing 
corporation  and  has  displayed  a  hostile  attitude,  towards  the 
defending  company  and  its  officers  and  that  by  such  examination 
he  may  be  able  to  obtain  information  that  will  be  of  benefit  to 
the  rival  company .^^ 

Under  the  Maine  statutes,  the  motive  in  seeking  inspection 
is  immaterial,  although  "the  character  of  the  remedy  sought  by 
application  for  a  writ  of  mandamus,  and  the  discretion  to  be 
exercised  by  the  court  in  issuing  it,  seems  not  to  have  been 
taken  away  or  abridged  by  the  statute,"  and  "a  state  of  facts 
might  be  presented  where  the  purpose  of  the  petitioner  was  so 
obviously  vexatious,  improper  or  unlawful  that  the  court  might 
feel  compelled  to  exercise  its  discretion  and  decline  to  issue 
the  wiit."^*  Even  though  a  statute  makes  the  right  of  in- 
spection absolute  and  unconditional,  it  is  held  in  Maine  that 
since  mandamus  is  a  discretionary  writ  the  court  "will  not  ex- 
ercise its  extraordinary  power  at  the  mere  behest  of  one  who 
acquires  a  nominal  stock  interest  for  the  sole  purpose  of  adver- 
tising other  goods  or  stocks. ' '  ^* 

The  Massachusetts  statute  of  1903  authorizing  stockholders 
to  examine  stock  and  transfer  books  is  mandatory  and  confers 

a  private  erne  wholly  independent  18  Knox  v.  Coburn,  117  Me.  409, 

and  outside  of  his  interests  as  a  104     Atl.     789,     and    see     §  2811, 

stockholder.  supra. 

A   stockholder's  purpose   in   ex-  The  Maine  statute  as  to  inspee- 

amining  corporate  books  is  imma-  tion  makes   absolute   and  unquali- 

terial.     Jameson  v.   Hanawalt,  —  fied   the   right   which   at   common 

Colo.  — ,  186  Pac.  717.  law    was     conditional.      Shea    v. 

9Pfirman    v.    Success    Min.    Co.,  Sweetser,  —  Me.  -^,  111  Atl.  579. 

30  Idaho  468,  166  Pac.  216.  13  Shea  v.  Sweetser,  —  Me.  — , 

lOPurst  V.  "W.  T.  Raleigh  Med-  111  Atl.  579,  where  person  bought 

ical   Co.,   282   111.   366,   118   N.   E.  five   shares   of  stock   to   obtain  a 

763,  afE'g  205  111.  App.  82;  Baird  list    of    the    stockholders    for   the 

V.  King,  213  111.  App.  228.  purpose  of  attempting  to  sell  them 

llFurst  V.  W.  T.  Ealeigh  Med-  other  stock, 
ical   Co.,   282   111.   366,   118   N.   E. 
763,  aff'g  205  111.  App.  82. 
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unlimited  rights ;  and  thereunder  it  is  improper  to  refuse  a  stock- 
holder who  is  a  broker  the  right  to  make  copies  and  memoranda 
of  the  list  of  stockholders,  for  use  in  his  business  as  a  broker.** 

In  North  Dakota,  after  holding  the  statute  as  to  inspection 
mandatory  regardless  of  the  motive  of  the  stockholders  the  Su- 
preme Court  reversed  itself  and  held  that  mandamus  should  be 
refused  where  the  motive  is  to  injure  the  corporation  unless  it 
buys  the  stock  of  the  petitioner,  at  least  in  so  far  as  inspection 
by  an  attorney  for  petitioner  is  concerned  where  he  had  before 
effected  a  sale  through  threats  of  inspection,  etc.** 

In  "Washington,  it  is  said  that  the  statutory  or  by-law  right  of 
inspection  ' '  may  not  be  abridged  or  denied,  except  in  protection 
of  necessary  trade  secrets,  or  to  combat  some  evil  purpose," 
such  as  the  theft  or  destruction  of  records ;  *®  and  a  stockholder, 
who  was  an  active  business  competitor,  was  held  entitled  only 
to  an  inspection  of  the  stock  book,  apparently  on  the  theory 
that  the  statute  gave  him  an  absolute  right  to  inspection  of  that 
book,  while  as  to  the  other  records  there  was  no  statute  authoriz- 
ing an  inspection  and  hence  it  was  proper  to  refuse  an  inspection 
as  to  them  because  of  the  bad  faith  of  the  applicant.*' 

§2817.  Relation  between  inspection  and  interest  of  stock- 
holder. The  Maine  statutes  authorize  an  inspection  by  "per- 
sons interested"  and  the  taking  of  copies  of  such  parts  "as  con- 
cern their  interest";  and  it  is  held  thereunder  that  a  list  of 
stockholders  concerns  a  stockholder's  interest,  and  that  he  has 
a  right  to  take  a  copy  of  the  list.*' 

§2818.  Investigation  of  corporate  affairs — In  general.    An 

inspection  to  enable  a  stockholder  to  consult  with  other  stock- 
holders, and  obtain  proxies  to  be  used  to  obtain  a  new  manage- 
ment, must  be  allowed.*^ 

14  Shea  V.  Parker,  —  Mass.  — ,  tee  Mfg.  Co.,  103  Wash.  151,  174 

126  N.  E.  47,  holding  statute  does  Pac.  459. 

not  apply  to  the  general  books  of  instate   ex   rel.   Beaty   v.   Guar- 

aecount  of  the  corporation.  antee    Mfg.    Co.,    103    Wash.    151, 

16  Lien     v.     Savings,     Loan     &  174  Pac.  459. 

Trust  Co.,  —  N.  D.  — ,  174  N.  W.  18  Knox  v.  Coburn,  117  Me.  409, 

621,  overruling  Schmidt  v.  Ander-  104  Atl.  788. 

son,    29    N.    D.    262,    150    N.    W.  WDrovin     v.     Lehigh     Coal     & 

871.  Navigation   Co.,   265  Pa.  447,"^  109 

16  State  ex  rel.  Beaty  v.  Guaran-  Atl.  128, 
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§  2819.  —  For  purpose  of  suit  by  stockholder.  An  inspection 
will  not  be  ordered  where  petitioner  is  not  seeking  to  enforce 
any  corporate  right  but  instead  to  obtain  information  for  per- 
sonal use  in  a  pending  suit  involving  stock  in  the  corporation.^" 
An  application  is  properly  denied  where  the  purpose  of  the 
inspection  is  to  obtain  information  to  use  in  bringing  suits  to 
annoy  and  harass  the  corporation  and  to  injure  its  business.^^ 

§  2820.  Ascertainment  of  value  of  stock.  A  stockholder  has 
a  right  to  inspect  the  books  to  ascertain  the  value  of  stock  held 
by  him,  at  least  where  it  is  a  close  corporation  which  does 
not  issue  reports.^^ 

§2822.  Improper  or  unlawful  purposes.^*  If  the  applica- 
tion is  for  an  improper  purpose,  relief  by  mandamus  will  be 
denied.^*  An  inspection  of  corporate  books  will  not  be  com- 
pelled in  favor  of  a  stockholder  engaged  in  unfair  competition 
with  the  corporation.^^  A  stockholder  who  is  a  broker  will 
not  be  denied  the  right  to  inspect  and  take  a  copy  of  the  list 
of  stockholders,  to  be  used  as  mailing  lists  in  sending  out  cir- 
culars offering  to  buy  or  sell  stock  in  various  other  corpora- 
tions.*^ 

The  burden  of  proving  bad  faith  is  on  the  corporation  setting, 
it  up.*''  It  will  not  be  presumed  that  the  motive  of  the  stock- 
holder is  an  improper  one,  and,  if  the  motive  or  purpose  is 
charged  to  be  otherwise,  the  burden  is  on  the  officer  refusing 
the  request,  or  on  the  corporation,  to  establish  it.** 

20  In  re  Gaines,'  —  N.  T.  Misc.  180  N.  Y.  App.  Div.  149,  167  N.  T. 
— ,  180  N.  T.  Supp.  191.  Supp.  429. 

21  State  ex  rel.  Linihau  v.  26  Knox  v.  Caburn,'117  Me.  409, 
United  Brokerage  Co.,  —  Del.  — ,  104  Atl.  789,  following  State  v. 
101  Atl.  433.  Middlesex  Banking   Co.,   87   Conn. 

22  In  re  Wygant,  101  N.  Y.  483,  88  Atl.  861,  which  latter  case 
Misc.  509,  167  N.  Y.  Supp.  369.  is   cited  on  page  4103,   note   9  of 

23  Effect  of  statutes,  see  §  2811,  the  original  work. 

supra.  27  State   ex   rel.   Beaty  v.   Guar- 

24  State  ex  rel.  Linihan  v.  United  antee  Mfg.  Co.,  103  Wash.  151, 
Brokerage  Co.,  —  Del.  — ,  101  Atl.      174  Pac.  459. 

433.  28  Knox  v.  Coburn,  117  Me.  409, 

25  People  ex  rel.  Giles  v.  Klau-      104  Atl.  789. 
der-Weldon     Dyeing     Mach.     Co., 
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III.    CORPORATIONS  SUBJECT  TO  RIGHT 

§2824.  In  general.  The  right  of  a  resident  of  a  city  to  in-, 
spect  the  city  books  relating  to  its  electric  system  operated  by 
itself  is  closely  analogous  to  the  right  of  a  stockholder  to  in- 
spect the  books  of  an  ordinary  public  utility  corporation."' 

§2825.  Foreign  corporations.  In  Missouri  a  statute  makes 
every  foreign  corporation  accepting  its  provisions  subject  to 
an  inspection  of  its  books  at  the  instance  of  stockholders,  under 
such  regulations  as  are  prescribed  by  the  by-laws.  It  was  held 
thereunder  that  the  right  to  inspect  is  determined  by  the  Mis- 
souri law  rather  than  the  law  of  the  state  where  the  corporation 
was  created,  and  that  the  board  of  directors,  by  enacting  by-laws, 
could  not  limit  the  inspection  to  a  part  only  of  the  corporate 
books.^" 


IV.    DEMAND    AND    REFUSAL    OF    INSPECTION 

§  2826.  Demand.  A  demand  on  the  board  of  directors  is  not 
necessary  before  mandamus  proceedings  to  compel  the  corpora- 
tion and  its  president  to  permit  an  examination,  where  a  demand 
was  made  on  the  president.^^  A  demand  by  the  attorney  for  a 
stockholder,  in  his  presence,  is  equivalent  to  a  personal  de- 
mand.^" 

§  2827.  Refusal.  Refusal  to  permit  a  stockholder  to  appoint 
his  own  attorney  or  agent  to  make  the  examination  is  in  effect 
a  denial  of  the  right  of  inspection.^^  It  is  no  defense  to  the 
application  that  the  applicant  has  been  at  all  times  at  liberty 
to  examine  the  reports  made  by  a  disinterested  auditor  hired  by 
the  company.^* 

29  Muahet     v.     Department     of  32  People    v.    Bowie,    —    N.    T. 
Public  Service,  City  of  Los  Ange-  Misc.  — ,  166  N.  Y.  Supp.  905. 
les,    35  \Cal.    App.    630,    170    Pao.  33Pfirman  v.   Success  Min.   Co., 
653.  30  Idaho  468,  166  Pac.  216. 

30  State  ex  rel.  Smalley  v.  34Furst  v.  W.  T.  Ealeigh  Med- 
Sterns  Tire  &  Tube  Co.,  —  Mo.  ical  Co.,  282  111.  366,  118  N.  E. 
App.  — ,  202  S.  "W.  459.  763,  afC'g  205  111.  App.  82. 

31Feick   V.    Hill   Bread    Co.,   91 
N.  J.  L.  486,  103  Atl.  813. 
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V.    BY   WHOM   INSPECTION   MADE 

§  2830.  Stockholders  and  agents — In  general.  A  person  is  a 
stockholder  entitled  to  inspection  although  he  holds  his  stock 
merely  as  trustee  and  has  no  real  or  beneficial  ownership,  as  in 
ease  of  a  director  who  holds  one  share  of  stock  as  trustee  for 
another  merely  to  qualify  himself  as  a  director.*^  The  1917 
amendment  of  the  California  statutes  restricting  the  right  of 
inspection  to  "bona  fide"  stockholders  is  not  retroactive.'® 

§  2831.  —  Public  accountants  and  stenographers.  The  stock- 
holder is  entitled  to  the  aid  of  expert  accountants  and  possibly 
lawyers,''  but  is  not  entitled  to  be  accompanied  by  the  presi- 
dent and  bookkeeper  of  a  business  rival.*'  Where  a  stock- 
holder presents  himself  at  the  office  of  the  company  for  an  in- 
spection of  the  stock  book,  the  fact  that  his  attorney  is  present 
affords  no  reason  why  he  should  not  have  his  inspection."  The 
"weight  of  authority  in  this  country  appears  to  be  that  a  stock- 
holder may  employ  an  expert  accountant  not  connected  with  the 
corporation  to  assist  him  in  making  the  examination,"  since  "the 
possession  of  the  right  would  be  futile  if  the  possessor  through 
the  lack  of  knowledge  necessary  to  its  exercise  were  debarred 
of  the  privilege  to  procure  in  his  behalf  the  service  of  one 
competent  to  exercise  it";  and  the  corporation  cannot  prevent 
an  inspection  aided  by  outside  accountants  by  consenting  to  the 
use  of  its  own  accountants.*" 

§  2832.  Personal  representatives.  An  executrix  is  entitled  to 
inspect  corporate  books  and  to  enforce  such  right,  although  not 
requested  to  do  so  by  the  creditors  of  the  estate  nor  authorized 
by  any  court.*^ 

§2834.  Directors.*^ 

35  Webster  v.  Bartlett  Estate  38  People  ex  rel.  Poleti  v.  Po- 
Co.,  35  Cal.  App.  283,  169  Pae.  leti,  Coda  &  Eebeechi,  193  N.  T. 
702.  App.    Div.    738,    184   N.   Y.   Supp. 

36  Webster  v.    Bartlett    Estate  368. 

Co.,    35    Cal.    App.    283,    169   Pae.  39  People    v.    Bowie,    166   N.   T. 

702.  Supp.   905. 

87  People    ex   rel.   Poleti   v.    Po-  40  Feick  v.  Hill  Bread  Co.,  91  N. 

leti,   Coda   &   Eebeechi,  193   N.  Y.  J.  L.  486,  103  Atl.  813. 

App.    Div.    738,    184    N.    Y.    Supp.  4iPeick    v.    Hill   Bread    Co.,   91 

368;    In    re    Wygant,    101    N.    Y.  N.  J.  L.  486,  103  Atl.  813. 

Misc.  509,  167  N.  Y.  Supp.  369.  42  See   §  1991,  supra. 
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VI.    EXTENT  AND  METHOD 

§  2837.  In  general.  The  right  of  stockholders  to  inspect  ex- 
tends to  correspondence  concerning  the  business  affairs  of  the 
corporation  between  the  nonresident  president  who  was  the 
controlling  stockholder  and  the  vice  president  who  had  entire 
charge  of  the  business.**  The  certificate  of  incorporation  is  a 
public  record,  so  that  a  party  is  not  entitled  to  discovery  and 
inspection  thereof.** 

§  2840.  Copying  from  books.  The  right  to  make  copies  of  the 
records  follows  as  an  incident  of  the  right  to  examine  and  inspect 
the  records.*^  A  stockholder  may  copy  the  list  of  stockholders, 
under  the  Maine  statute,  for  use  by  him  as  a  broker  in  sending 
circulars  offering  to  buy  or  sell  stock.** 

§  2842.  Abuse  of  right.    The  books  of  a  going  concern  should 
not  be  ordered  deposited  in  court  to  enforce  the  right  of  inspec-* 
tion  except  in  an  extreme  case.*'" 

vn.  enforcement  of  kisht 

§  2844.  Mandamus — In  general.  The  remedy  for  a  denial  of 
the  right  to  inspect  books  is  mandamus.*' 

§2845.  — Nature  of  proceeding;  jurisdiction;  parties.     In 

mandamus  proceedings  to  obtain  an  inspection  of  corporate 
books,  the  corporation  is  a  proper  party  as  is  the  president  where 
he  assumes  to  exercise  control  over  the  books.*'-  An  alternative 
mandamus  should  first  be  issued,  and  then  a  peremptory  man- 
damus if  there  are  no  disputed  questions  of  fact.^" 

« Otis-Hidden   Co.   v.   Seheirieh,  ing  Co.  v.  Fleming,  258  Fed.  106. 

187  Ky.  423,  219  S.  W.  191.  48  Leaeh    v.    Davy,     199    Mieh. 

«Komow  V.  Simplex  Cloth-Cut-  378,  165  N.  W.  927;  Com.  v.  Penn- 

ting   Mach.   Co.,   109   N.   Y.   Mise.  sylvania  Silk  Co.,  —  Pa.   — ,  110 

358,  179  N.  Y.  Supp.  682.  Atl.  157. 

45Pfirmau  v.   Success   Min.   Co.,  49Baird  v.   King,   213  111.   App. 

30  Idaho  468,  166  Pac.  216.  228. 

46  Knox  V.  Coburn,  —  Me.  — ,  50  Com.  v.  Pennsylvania  Silk 
104  Atl.  789.  Co.,  —  Pa.  — ,  110  Atl.  157. 

47  Monte    Eico    Mining    &   Mill- 
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§  2846.  —  Pleading.  A  petition  for  mandamus  to  compel  in- 
spection of  books  must  allege  that  respondents  are  either  cor- 
porate officers  or  have  the  custody  of  the  books.^'  The  answer 
must  be  accepted  as  true,  in  Delaware.^^  A  statement  in  the  re- 
turn that  the  president  had  no  authority  to  permit  an  examina- 
tion is  a  mere  conclusion  of  law  not  admitted  by  a  demurrer 
to  the  return.^^ 

§2847.  — Awarding  relief.  The  fact  that  a  statute  makes 
the  right  of  inspection  absolute  and  unqualified  does  not  take 
away  or  abridge  the  discretionary  power  of  the  court  to  award 
mandamus ;  the  court  may  refuse  a  writ  of  mandamus  in  its  dis- 
cretion even  where  the  petitioner  has  a  clear  legal  right.^* 

§  2849.  Remedies  in  equity.^^  A  bill  in  equity  is  sometimes 
resorted  to  in  order  to  obtain  a  discovery  and  inspection  of  cor- 
porate books  and  records,  including  books  of  account.^^  The 
remedy,  under  the  Massachusetts  statute  of  1903,  to  enforce  the 
right  to  inspect  books,  is  by  a  suit  in  equity.^'' 

VIII.    DAMAGES  AND  PENALTIES 

§  2851.  statutory  penalties.  In  New  York  refusal  to  allow 
corporate  books  to  be  inspected  is  made  a  misdemeanor  if  the  act 
is  "wilful."" 

51  Clark    V.    Tindolph,    —    Colo.  as   appealable,   see   Baillie   v.   Co- 

—,^185  Pac.  648.  lumbia    Gold    Min.    Co.,    95    Ore. 

62  State      ex     rel.      Linihan     v.  609,  188  Pac.  418. 

United  Brokerage  Co.,  —  Del.  — ,  66  Martin   v.   D.   B.   Martin   Co., 

101  Atl.  433.  —  Del.  Ch.  — ,  102  Atl.  373. 

63Feiek    v.    Hill   Bread    Co.,    91  67  Shea  v.  Parker,  —  Mass.  — , 

N.  J.  L.  486,  103  Atl.  813.  126  N.  E.  47. 

64  Shea  V.   Sweetser,  —  Me.  — ,  68  People   v.    Bowie,    166    N.   Y. 

Ill  Atl.  579,  and  see  §  2815,  supra,  Supp.    905,    holding   mere    preven- 

for  illustrations.  tion     of    inspection    without    any 

55  Order  for  inspection  of  books  verbal  refusal,  a  wilful  refusal. 
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CHAPTEK  46 

Reports  by  Corpobate  Officers 

I.    STATUTORY   PROVISIONS 

§  2853.  Object  and  purpose  of  statutes. 

§  2854.  Validity  of  statutes. 

§  2855.  Nature  and  construction  of  statutes. 

II.   DUTY   TO   MAKE   REPORTS 

§  2858.  Domestic  corporations. 

§  2860.  Foreign  corporations. 

§  2861.  Excuses  for  failure  to  make  and  file  reports. 

III.    FORM    AND    REQUISITES 

§  2863.  Statement  of  debts. 

§  2867.  Signing  and  verification. 

IV.   PUBLICATION   AND  TILING 

§  2870.  Time  of  filing. 

V.   LIABILITY    TOR   NONCOMPLIANCE   WITH    STATUTE 

§  2874.  Officers  and  directors  who  are  liable. 

§  2876.  Intent  to  disregard  statute. 

§  2877.  Intent  to  make  or  publish  false  report. 

§  2879.  Debts  to  which  liability  extends — In  general. 

§  2880.  —  As  dependent  upon  time  of  contracting. 

§  2887.  —  Damages  for  torts  and  judgments  therefor. 

§  2891.  Penalties — In  general. 

VI.   ENFORCEMENT  OF  LIABILITY 

§  2898.  Notice  of  intention  and  judgment  against  corporation  as  prerequi 

sites. 
§  2905.  Limitation  of  actions. 
§  2908.  Parties— Plaintiffs. 
§  2913.  Pleading — Sufficiency  of  complaint. 
§  2920.  Burden  of  proof. 
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I.    STATUTORY  PROVISIONS 

§  2853.  Object  and  purpose  of  statutes.^  Reports  cannot  be 
required  by  the  state  "for  the  avowed  purpose  of  enabling  one 
of  its  ofScials  to  do  something  which  the  Constitution  forbids  or, 
even  to  accomplish  a  proper  end,  in  a  manner  prohibited  by  the 
organic  law. ' '  * 

Somewhat  different  from  the  statutes  in  other  states,  a  statute 
in  New  York  gives  an  absolute  right  to  the  owner  of  five  per 
cent  of  the  stock  to  demand  a  verified  statement  of  corporate 
assets  and  liabilities,  and  makes  the  treasurer  liable  to  penalty 
for  failure  to  furnish  such  a  statement  on  demand,  and  it  is  held 
that  such  right  cannot  be  defeated  by  showing  an  improper  mo- 
tive nor  because  plaintiff  is  a  director  with  daily  access  to  the 
books  and  records.' 

In  Pennsylvania,  the  Act  of  1915  requires  reports  both  from 
individuals  and  corporations  having  money  on  deposit  or  prop- 
erty in  their  possession  for  a  long  time  belonging  to  other  per- 
sons, and  also  requires  reports  from  every  corporation  of  divi- 
dends or  profits  declared  but  not  paid.* 

§  2854.  Validity  of  statutes.  The  validity  of  a  statute  requir- 
ing reports  by  corporations  may  be  attacked  before  it  is  at- 
tempted to  be  enforced  by  escheat.* 

§2855.  Nature  and  construction  of  statutes.  The  ordinary 
class  of  statutes  are  not  penal  in  the  sense  in  which  "penal" 
is  used  in  criminal  law.®  The  statutory  liability  in  Colorado 
for  failure  to  file  a  report  is  separate  and  distinct  from  the  lia- 
bility for  a  false  report.' 

II.    DUTY  TO  MAKE  REPORTS 

§  2858.  Domestic  corporations.  The  Delaware  statute  making 
it  a  misdemeanor  to  fail  to  file  the  annual  report  applies  equally 

1  Liability  in  Canada  for  fail-  4  Germantown  Trust  Co.  v 
ure  to  make  annual  report,  see  Porwell,  260  Pa.  181,  103  Atl.  596. 
Seagram  v.  Pneuma  Tubes,  Ltd.,  S  Germantown  Trust  Co.  v. 
44  Dom.  L.  Eep.   (Can.)  578.  Powell,  260  Pa.  181,  103  Atl.  596. 

2  Germantown  Trust  Co.  v.  6  Northern  Pac.  E.  Co.  v.  Crow 
Powell,  260  Pa.  181,  103  Atl.  596.  ell,    245    Fed.    668,   Montana   stat 

3  Klingenschmidt     v.     Martoeci,  ute. 

108    N.   Y.    Misc.   626,   178   N.   Y.  7  Schroeder    v.    Snarr,   —    Colo. 

Supp.  673.  — ,  189  Pac.  931. 
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well  to  corporations  created  by  a  special  act.^  The  word 
"charter"  as  used  in  a  statute  requiring  the  filing  of  a  certifi- 
cate as  to  capital  stock  should  not  be  confined  to  corporations 
created  by  special  act  of  the  legislature  so  as  to  exclude  cor- 
porations formed  under  general  laws  where  there  is  no  good 
reason  for  making  such  a  distinction.^ 

§2860.  Foreign  corporations.  By  statute,  directors  of  a 
foreign  corporation  cannot  be  made  liable  for  corporate  debts  for 
failure  to  file  annual  reports,  unless  the  statute  is  limited  to 
debts  incurred  in  the  state  where  the  statute  was  enacted.^" 
The  Montana  statute  making  directors  liable  for  failure  to  file 
an  annual  report  does  not  apply  to  directors  of  foreign  corpora- 
tions.^^ 

§  2861.  Excuses  for  failure  to  make  and  file  reports.^* 

III.    FOEM   AND  REQUISITES 

§  2863.  statement  of  debts.  An  annual  report  filed  February 
28th  is  insufiicient  where  it  states  the  corporate  indebtedness  as 
of  January  Ist.^* 

§  2867.  Signing  and  verification.^* 

IV.    PUBLICATION  AND  FILING 

§  2870.  Time  of  filing.  Filing  a  report  after  suit  commenced 
to  enforce  the  directors'  liability  does  not  aifect  the  liability. ^^ 
The  1915  statute  in  Michigan  as  to  filing  reports  requires  filing 
within  sixty  days  after  the  close  of  the  corporate  fiscal  year  and 
provides  that  directors  shall  be  liable  if  they  continue  in  default 

8  state  V.  Front  &  U.  St.  Ey.  13  Perini  v.  Continental  Oil  Co., 
Co.,  —  Del.  — ,  104  Atl.  154.  —  Colo.  — ,  190  Pac.  532. 

9  Baker  v.  Smith,  41  E.  I.  17,  14  Necessity  for  verification 
102  Atl.   721.  under   Montana   statute,   see    Min- 

10  Stark  Bros.  Nurseries  &  Or-  neapolis  Steel  &  Machinery  Co.  v. 
chards  Co.  v.  Little,  257  Fed.  421.       Thomas,    54    Mont.    132,    168    Pac. 

11  Stark    Bros.    Nurseries    &    Or-      40. 

chards  Co.  v.  Little,  257  Fed.  421.  15  Edmisten   v.    M.    E.    Smith    & 

12  See   §  2876,  infra.  Co.,  —  Colo.  — ,  185  Pac.  258. 
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ten  days  thereafter.  Under  it,  the  liability  of  directors  does  not 
begin  until  the  end  of  the  seventy  day  period.^® 

V.    LIABILITY  FOR   NONCOMPLIANCE  WITH    STATUTE 

§  2874.  OflBcers  and  directors  who  are  liable.  Although  the 
statute  requires  the  president  and  secretary  to  file  the  annual 
report,  directors  are  liable  for  negligence  if  they  knowingly 
permit  a  false  report  to  be  filed  or  if  they  fail  to  exercise  proper 
diligence  to  see  that  the  officers  do  their  duty.^' 

§  2876.  Intent  to  disregard  statute.  In  Michigan,  a  good 
faith  effort  to  comply  with  the  statute  as  to  filing  the  annual 
report  is  a  defense.^*  ^ 

§  2877.  Intent  to  make  or  publish  false  report.  A  director 
who  did  not  sign  false  statements  in  the  annual  certificates  of 
condition  required  by  statute,  with  knowledge  of  their  falsity 
or  with  reckless  carelessness,  is  not  liable  to  a  third  person  with 
whom  the  director  had  no  relations. i® 

§  2879.  Debts     to     which    liability     extends — In    general. 

"Debts"  for  which  the  president  of  the  corporation  is  liable,  on 
failure  to  file  an  annual  report,  includes  liability  of  a  bank 
to  a  ward  for  a  trust  fund  on  deposit.*" 

§  2880.  —  As  dependent  upon  time  of  contracting.  The  Colo- 
rado statute  providing  that  if  the  report  is  not  filed  within 
sixty  days  after  January  1st,  directors  shall  be  liable  for  all 
corporate  debts  contracted  in  the  preceding  year  "and  until 
such  report  shall  be  made  and  filed, ' '  does  not  preclude  liability 
even  though  no  default  existed  when  the  debt  was  contracted 
and  the  report  was  filed  before  suit  was  commenced.*' 

16  Vulcanized  Products  Co.  v.  aumbinsky,  201  Mich.  18,  166  N. 
Bender,  202  Mich.  346,  168  N.  W.       W.  936. 

444,  distinguishing  Eeuter  Hub   &  19  Beaman  v.    Gerrish,  —  Mass. 

Spoke  Co.  V.  Hides,  181  Mich.  250,  — ,  126  N.  E.  352. 

148   N.   W.   339,   as   decided  under  aoBlanton    v.    First    Nat.    Bank 

an  earlier  statute.  of  Forrest  City,  136  Ark.  ,441,  206 

17  Bank   of   Commerce   v.    Gools-  S.  W.  745. 

by,   129  Ark.  416,  196  S.  W.   803.  21  Edmisten   v.   M.    E.    Smith   & 

18  Macbeth-Evans     Glass     Co.     t.       Co.,  —  Colo.  — ,  185  Pae.  258. 
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§2887.  — Damages    for    torts    and    judgments    therefor. 

"Debts,"  within  the  meaning  of  the  statute  making  corporate 
ofScers  individually  liable  for  debts  in  case  of  failure  to  file  an 
annual  report,  must  be  those  arising  out  of  contract  and  not  lia- 
bility for  torts.^^  The  Montana  statute  making  directors  liable 
for  judgments  thereafter  incurred  as  -well  as  for  debts,  for 
failure  to  file  an  annual  report,  includes  liability  on  judgments 
for  torts,  especially  since  the  liability  on  judgments  was  added 
by  amendment  of  th'e  statute  and  no  amendment  would  have 
been  necessary  if  it  was  not  intended  to  include  torts.** 

§2891.  Penalties — In  general.**  Statutes  in  some  states 
penalize  in  a  fixed  sum  the  failure  to  file  reports.**  The  fact 
that  failure  to  file  the  report  in  no  way  prejudiced  or  misled 
plaintiff  as  to  the  condition  of  the  corporation,  while  not  con- 
trolling, is  of  some  significance  in  determining  whether  the 
statute  makes  imposition  of  the  prescribed  penalty  imperative.^® 

VI.    ENFORCEMENT    OF   LIABILITY 

§  2898.  Notice  of  intention  and  judgment  against  corpora- 
tion as  prerequisites.  Directors  are  bound  by  a  judgment  for  a 
tort  against  the  corporation,  so  far  as  liability  thereon  for 
failure  to  file  the  annual  report  is  concerned,  in  Montana.*' 

§  2905.  Limitation  of  actions.  The  statute  of  Montana  which 
specifically  fixes  the  time  to  sue  directors  to  recover  a  penalty 
imposed  by  statute  governs  in  an  action  in  another  state,  instead 
of  the  law  of  the  forum.**    The  fact  that  directors,  by  failing 

22Blantou  v.  First  Nat.  Bank  rel.  Coco  v.  Union  Gas,  Oil  &  Pipe 
of  Forrest  City,  136  Ark.  441,  206  Line  Co.,  147  La.  701,  85  So.  645. 
S.  W.  745,  applying  rule  where  26  State  ex  rel.  Coco  v.  Farmer- 
bank  knowingly  credited  personal  ville  Light  &  Power  Co.,  144  La. 
account  of  guardian  on  deposit  of  241,  80  So.  268. 
ward 's  money.  26  Macbeth-Eyans     Glass     Co.     v. 

23 Liability    for    "all    debts    or  Gumbinsky,   201   Mich.   18,  166  N. 

judgments"      includes      judgment  W.  936. 

for  a  tort.     Northern  Pae.  E.   Co.  27  Northern      Pac.      E.      Co.      v. 

v.-  Crowell,  245  Fed.  668,  677.  Crowell,   245  Fed.   668,   676. 

24  Action  by  state  for  failure  to  28  Northern      Pac.      E.      Co.      v. 

file    annual   reports,    see    State    ex  Crowell,  245  Fed.   668. 
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to  file  a  report,  have  become  subject  to  the  statutory  penalty, 
and  the  period  of  one  year  has  elapsed  after  the  right  to  a 
penalty  has  accrued,  does  not  bar  an  action  for  failure  to 
file  a  report  for  a  subsequent  year.^^ 

§2908.  Parties — Plaintiffs.  An  assignee  of  a  creditor  may 
sue  directors  for  failure  to  make  the  annual  report.'" 

§  2913.  Pleading — Sufficiency  of  complaint.  In  Colorado,  a 
complaint  against  directors  is  insufficient  where  it  does  not  show 
whether  the  default  was  in  failing  to  file  any  report,  filing  an 
insufficient  report,  or  filing  a  false  report.'^ 

§  2920.  Burden  of  proof.  The  burden  of  proving  that  the 
report  was  not  filed  on  time  is  on  plaintiff.'^ 

29  Perini  v.  Continental  Oil  Co.,  31  Seliroeder  v.  Snarr,  —  Colo. 
—  Colo.  — ,  190  Pae.  532.  — ,  189  Pae.  931. 

30  Perini  v.  Continental  Oil  32  Minneapolis  Steel  &  Machin- 
Co.,  —  Colo.  — ,  190  Pae.  532,  fol-  ery  Co.  v.  Thomas,  54  Momt.  132, 
lowing    Credit    Men's    Adjustment  168  Pao.  40. 

Co.  V.  Vickery,  62  Colo.  214,  Ann. 
Cas.  1918  E  1074,  161  Pae.  297. 
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§  2981.  —  Any  county  in  state,  or  where  agency  or  business  is  conducted, 

or  railroad  or  other  property  is  situated. 
§  2982.  —  Local  actions. 

§  2983.  Change  of  venue  or  place  of  trial;  transfer  of  cause — In  general. 
§  2984.  —  Application  and  procedure. 

III.   PROCESS,    SEEVICE    AND    APPEARANCE 

§  2986.  Form  and  sufficiency  of  original  process — Direction  and  command 
of  writ;  name  and  description. 

§  2988.  Service  of  process — In  general. 

§  2989.  —  Necessity  of  strict  procedure. 

§  2990.  —  In  federal  courts. 

§  2991.  Person  to  be  served — In  general. 

§  2993.  —  President,  chief  officer  and  other  officers. 

§  2994.  —  Managing  agent,  superintendent,  etc.,  other  than  executive  of- 
ficers. 

S  2996.  — Local  agent  or  person  in  charge,  or  other  special  agents. 

§  2998.  —  Registered  agent  or  designated  official  to  receive  service. 
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§  3036.  New  and  additional  parties  and  amendments  of  parties. 
§  3037.  Intervening  and  interpleaded  parties. 

V.   PLEADINGS 

§  3041.  Naming  and  describing  corporation. 

§  3042.  Pleading  formation  and  existence  of  corporation;  necessity — In 
general. 

§  3043.  —  Mode  and  sufficiency. 

§  3045.  Pleading  change  of  name  or  succession. 

§  3046.  Pleading  authority  or  warrant  to  sue  or  defend. 

§  3047.  Pleading  in  derivative  action  by  stockholder  or  receiver,  etc. 

§  3052.  Pleading  substance  of  actionable  right — Charter  and  by-law  pro- 
visions entering  into  right  of  action. 
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VIII.    JUDGMENT  AND   ENFORCEMENT;    APPEAL  AND  REVIEW 

§  3119.  Defaults  and  confessions. 

§  3121.  Costs  and  allowances,  and  security  for  costs. 

§  3123.  Amendment,  vacation  or  other  relief  from  judgment. 

§  3124.  Conclusiveness   and    effect;    collateral   attack. 

§  3125.  Appeal   and   review. 


I.    POWER   AND    CAPACITY   FOR  LITIGATION;    RIGHTS    OP   ACTION   AND 

DEFENSE 

§  2925.  In  general ;  corporation  as  distinct  party.^  An  action 
for  goods  sold  by  a  corporation  cannot  be  brought  in  the  name 
of  the  person  who  had  incorporated  the  business  several  months 
before  the  sale.*  A  corporation  had  power  to  sue,  during  the 
war  with  Germany,  although  nearly  all  its  stockholders  were 
alien  enemies  living  in  Germany  at  the  time  of  the  war,  es- 
pecially where  a  majority  of  the  directors,  including  its  man- 
aging director,  were  residents  of  this  country  at  the  time.* 

§2926.  Rule  at  common  law;  assimilation  to  natural  per- 
sons. An  athletic  association  incorporated  through  a  pro  forma 
decree  has  the  power  to  sue.* 

§2928.  Statutory  regulations  and  conditions — Regulations 
affecting  "persons,"  etc.,  as  applying  to  corporations.^ 

§  2930.  Insolvent,  dissolved  or  suspended  corporations ; 
want  of  officers.     Want  of  officers  does  not  affect  capacity  to 


§  2931.  Publicly  owned,  operated  or  interested  corporations. 

The  right  to  sue  a  corporation  is  not  affected  by  the  fact  that 
all  its  stock  is  owned  by  the  United  States  government.'  So 
the  United  States  Shipping  Board  Emergency  Fleet  Corpora- 

1  See  also   §  33,  supra.  Dillon,  —  Mo.  App.  — ,  223  S.  W. 

2  Levin    v.    Miller,    185    N.    T.      955. 

App.    Div.    856,    173    N.    Y.    Supp.  5  See   §  54,  supra. 

667.  6  Jones  Min.  Co.  v.  Cardiff  Min- 

3  Fritz  Schulz  Jr.  Co.  v.  Eaimes  ing  &  Milling  Co.,  —  Utah  — , 
&  Co.,  100  N.  Y.  Misc.  697,  166  N.  191  Pac.  426,  quoting  Tletcher 
Y.  Supp.  567,  and  see   §  33,  supra.  Cye.    Corp.    §  2930; 

i  Coliseum     Athletic     Ass  'n     v.  7  Lord  &  Burnham  Co.  v.  United 
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tion,  a  private  corporation,  was  subject  to  suit,  although  the 
stock  was  nearly  all  held  by  the  United  States.*  But  the  state 
cannot  be  sued  for  services  rendered  a  hospital  although  it  is 
a  state  institution  supported  by  the  state,  where  it  is  a  cor- 
poration which  can  itself  be  sued.' 

§2936.  Equitaljle  actions  in  general.  So  far  as  coming  into 
court  with  clean  hands  is  concerned,  a  corporation  is  not  an- 
swerable for  acts  of  a  stockholder  disconnected  with  the  action 
of  the  corporation.^"  A  contract  will  not  be  specifically  enforced 
in  favor  of  a  common  carrier  company  merely  because  of  the 
nature  of  the  company .^^  Specific  performance  by  a  corporation 
of  an  agreement  to  issue  mortgage  bonds  will  not  be  granted 
where  the  agreement  is  uncertain,  or  merely  as  to  the  portion 
of  the  agreement  favorable  to  plaintifE.^^  Specific  performance 
of  a  contract  to  assign  certain  contracts  to  a  corporation  cannot 
be  compelled  until  the  corporation  is  created  and  come's  into 
existence.^* 

Where  timber  land  is  sold  by  a  corporation  prior  to  certain 
trespasses,  the  purchaser  may  sue  in  equity  to  recover  the  value 
of  the  timber  cut  although  the  sale  was  consummated  subse- 
quent to  the  trespass.^* 

§  2940.  Tort  actions ;  case,  trespass,  replevin,  ejectment,  etc. 

A  corporation  may  sue  for  libel  reflecting  on  the  management 
of  its  trade  or  business ;  ^*  but  ' '  written  or  printed  words,  to 
be  libelous  per  se  of  a  corporation,  must  injuriously  and  directly 

States      Shipping      Board      Emer-  Co.  of  California,  ^  Cal.  App.  — , 

gency  Fleet  Corporation,  265  Fed.  189  Pac.   346.     See   also   Smith    v. 

955;    Panama    R.    Co.    v.    Curran,  Central     &     Pacific     Improvement 

256  Fed.  768.  Corporation,  —  Cal.   App.  — ,   187 

8  Commonwealth     Finance     Cor-  Pac.  456. 

poration  v.  Landis,   261  Fed.   440.  13  Meyer  v.   Kauffmann,   105   N. 

9Watkins  Boating  Cu.  v.  State,  T.  Misc.  512,  173  N.  Y.  Supp.  601, 

106   N.   Y.    Misc.    693,   175    N.   Y.  and  see  §  404,  supra. 

Supp.  310.  14  Baker-Matthews    Mfg.    Co.    v. 

10  Council  of  Defense  v.  Inter-  Grayling  Lumber  Co.,  134  Ark. 
national    Magazine    Co.,    267    Fed.  351,   203   S.   W.   1.021. 

390,  and  see   §  22  et  seq.,  siipra.  15  Puget  Sound  Nav.  Go.  v.  Car- 

11  Consolidated  Fuel  Co.  v.  St.  ter,  2.33  Fed.  832;  Coal  Land  De- 
Louis  S.  R.  Co..  250  Fed.  395.  velopment  Co.  v.  Chidester,  —  W. 

12Beal     V.      United     Properties      Va.  — ,  103  S.  E.  923. 
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affect  its  credit  or  property,  and  necessarily  and  directly  occa- 
sion it  pecuniary  injury. "  ^^  A  corporation  may  sue  for  libel 
without  proof  of  special  damage  where  the  charge  directly  af- 
fects the  credit  or  management  of  the  business  and  necessarily 
causes  pecuniary  loss.^'' 

A  corporation  may  be  sued  for  maintenance  in  assisting  others 
to  enforce  legal  rights.^* 

§2945.  Ancillary  remedies  and  proceedings;  discovery,  in- 
junction, receivers,  etc.^'  Where  there  is  no  allegation  in  a 
petition  by  a  stockholder  that  he  has  been  denied  access  to 
the  company's  books,  or  that  he  is  in  ignorance  of  any  fact  dis- 
closed thereby,  or  that  they  do  not  truthfully  exhibit  the  com- 
pany's affairs  and  condition,  a  judgment  for  disclosure  of  the 
financial  condition  of  the  company  is  not  warranted.^" 

§  2946.  Intervention  and  interpleader.  A  corporation  may 
bring  an  interpleader  suit  where  stock  of  a  deceased  person  is 
claimed  by  two  or  more,  and  in  such  a  case  costs  and  solicitor's 
fees  may  be  allowed  it.^^  Federal  statutes  give  federal  courts 
jurisdiction  of  suits  of  interpleader  by  insurance  companies  in 
certain  cases.^^ 

§2949.  Conditions  precedent  to  actions.  The  right  of  a 
corporation  to  sue  is  not  barred  by  failure  to  make  an  annual 
report  or  pay  a  franchise  tax,  as  required  by  statute,  where 
such  failure  is  made  by  such  statute  ground  for  an  action  to 
annul  the  charter  but  no  such  action  has  been  brought.*'  The 
California  statute  providing  that  corporations  which  fail  to  file 

16  Vitagraph    Co.    v.    !Ford,    241  19  Scope    of    interrogatories    to 

Fed.  681.  corporate       officers,      in      federal 

IV  First   Nat.    Bank   of   Waverly  courts,   see   Union  Sulphur   Co.   v. 

V.  Winters,  225  N.   Y.  47,  121   N.  Freeport  Texas  Co.,  234  Fed.  194. 

E.  459,  rev'g  174  N.  Y.  App.  Div.  20Bickel    v.    Henry   Bickel    Co., 

898,   159   N.   Y.   Supp.   923,   where  184  Ky.  582,  212  S.  W.  602. 

a  bank   was   charged  with   violat-  21  Thomas     Kay     Woolen     Mill 

ing  the  excise   law  to  protect   its  Co.  v.  Sprague,  259  Fed.  338. 

securities   and  burning   a  building  22  Penn    Mut.    Life    Ins.    Co.    v. 

to  obtain  insurance.  Henderson,  244  Fed.  877. 

18  Neville     v.     London     Express  23  Jones   v.   Bank    of   Commerce 

Newspapers,  Ltd.,   [1917]   1  K.  B.  of  Ft.  Smith,  131  Ark.  362,  199  S. 

403.  W.  103. 
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a  copy  of  their  articles  of  incorporation  in  counties  where  prop- 
erty held  by  them  is  located  "cannot  maintain  or  defend  any 
action  or  proceeding  relating  to  such  property  «  *  *  until 
such  articles  of  incorporation  *  *  *  are  filed"  is  complied 
•with  by  a  defendant  who  files  a  certified  copy  before  he  files 
his  answer  but  not  until  after  the  filing  of  the  complaint.^* 

§2951.  Limitations  of  actions;  laches  and  estoppel.^^     In 

some  states,  the  constitution  expressly  provides  that  no  different 
period  of  limitations  shall  be  prescribed  in  actions  against  cor- 
porations than  those  applicable  to  actions  against  natural  per- 
sons.^^  Special  statutes  of  limitation  sometimes  apply  to  par- 
ticular corporations,  and  have  been  construed  as  changing  the 
general  statute  making  infancy  of  the  person  injured  lengthen 
the  period  of  limitation.*''  A  contract  made  in  Florida  by  agents 
in  charge  of  the  Florida  department  of  a'  Minnesota  corporation 
is  a  Florida  contract  governed  by  the  Florida  statute  of  limita- 
tions, where  there  were  no  restrictions  on  the  authority  of  the 
Florida  agents.*^  Payment  by  one  company  does  not  toll  limi- 
tations as  to  another  even  though  they  are  joint  debtors  or  the 
one  a  surety  for  the  other.^® 

Laches  of  a  corporation  in  suing  cannot  be  excused  because 
of  lack  of  officers  or  cessation  of  business.'"  So  loss  of  corporate 
books  does  not  excuse  laches  in  suing,  where  there  is  no  showing 
as  to  efforts  to  find  the  books.'^ 

§2952.  Defenses   by    or   against   corporation — In   general. 

Unlawfully  changing  the  principal  place  of  corporate  business 
without  complying  with  statutory  requirements  does  not  author- 
ize the  breach  of  a  contract  with  the  corporation.*" 

34McCann    v.    Children's    Home  29  White     v.     Pittsburgh     Vein 

Society,    176    Cal.    359,    168    Pae.  Coal  Co.,  — ■  Pa.  — ,  109  Atl.  873. 

355,  and  see  §  215  et  seq.,  supra.  30  Jones     Min.     Co.    v.     Cardiff 

25  Effect  of  appointment  of  re-  Mining  &  Milling  Co.,  —  Utah  — , 
ceiver,  see   §  5345,  infra.  191  Pac.  426. 

26  See  Com.  v.  Dollar  Sav.  Bank,  31  Jones  Min.  Co.  v.  Cardiff 
259  Pa.  138,  1  A.  L.  E.  1048,  102  Mining  &  Milling  Co.,  —  Utah  — , 
Atl.   569.  191  Pac.  426. 

2T6rabert  v.   Central  R.   Co.   of  32  Kern    Horse    Remedy    Co.    v. 

New  Jersey,  91  N.  J.  L.  604,  103  Seiner,  172  N.  Y.  App.  Div.  152, 
Atl.  212.  158  N.  Y.  Supp.  192. 

28Kamper  v.  Hunter  Land  Co., 
—  Minn.  — ,  178  N.  W.  747. 
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§2953.  — Statutory  provisions;  usury,  etc.  In  New  York, 
by  statute,  usury  cannot  be  set  up  as  a  defense  by  corporations.** 
Statutes  forbidding  usury  as  a  defense  to  corporations  are  some- 
times construed  as  not  applicable  to  ordinary  corporate  debts.** 
Such  statutes  do  not  prevent  a  debtor  corporation  from  insisting 
that  only  interest  at  the  legal  rate  shall  be  allowed  in  determin- 
ing the  amount  due  the  creditor.*^  Where  a  corporation  cannot, 
by  statute,  plead  usury  as  a  defense,  a  stockholder  owning  nearly 
all  the  stock  and  who  guaranteed  the  debt  cannot  set  up  usury .*^ 
State  statutes  as  to  usury  do  not  apply  to  national  banks.*'' 

A  corporation  cannot  avail  itself  of  usury  as  to  old  dissolved 
companies  whose  successor  it  is.** 

Failure  to  pay  an  annual  license  fee,  as  barring  an  action  by 
the  corporation,  is  waived  as  a  defense  where  not  specifically 
urged  on  the  trial.*' 

§  2954.  Abatement  and  revival — In  general.  Actions  to  re- 
cover damages  for  fraud  in  sale  of  stock  do  not  survive  the 
death  of  the  tort-feasor,  in  some  states.*" 

§2955.  — Effect  of  insolvency,  bankruptcy,  receivership  or 
dissolution.*! 


33  Buehholz  v.  Granite  Sav. 
Bank  &  Trust  Co.,  261  Fed.  75; 
Salvin  v.  Myles  Eealty  Co.,  227 
N.  Y.  51,  6  A.  L.  E.  581,  124  N. 
E.  94,  holding  defense  could  not 
be  interposed  by  holder  of  sub- 
stantially all  the  stock;  Scheidell 
V.  Llewellyn  Eealty  Co.,  —  N.  Y. 
Misc.  — ,  177  N.  Y.  Supp.  529. 

34  Seacoast  Real  Estate  Co.  v. 
American  Timber  Co.,  89  N.  J.  Eq. 
293,  104  Atl.  437. 

36  Dorothy  v.  Commonwealth 
Commercial  Co.,  278  111.  629,  L.  E. 
A.  1917  E  1110,  116  N.  E.  143, 
aff'g  198  111.  App.  601. 

36  Salvin  v.  Myles  Eealty  Co., 
227  N.  Y.  51,  6  A.  L.  E.  581  with 
note,  124  N.  E.  94,  rev'g  177  N. 
Y.  App.  Div.  886,  163  N.  Y.  Supp. 
1131. 


37YoTing  V.  First  Nat.  Bank  of 
Covington,  22  Ga.  App.  58,  95  S. 
E.   381. 

Usury  in  case  of  national  banks, 
see  Mitchell  v.  Joplin  Nat.  Bank, 
200  Mo.  App.  243,  204  S.  W.  1125. 

38  Sugg  V.  Smith,  —  Tex.  Civ. 
App.  — ,  205  S.  W.  368. 

Usury  as  dependent  on  corpo- 
rate identity  of  two  companies, 
see  Brown  v.  Crawford,  252  Fed. 
248. 

39  Commercial  Bank  &  Trust 
Co.  V.  Wenatchee  Park  Land  Ir- 
rigation Co.,  106  Wash.  181,  179 
Pac.  798. 

40  State  ex  rel.  Baeder  v.  Blake, 
107  Wash.  294,  181  Pac.  685. 

41  See  §  5613  et  seq.,  infra. 
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II.    JURISDICTION   and   VENUE   OE    "  PLACE   OP    TEIAL" 

§2956.  Jurisdiction  and  its  requisites — In  general.  Venue 
statutes  do  not  confer  "jurisdiction"  over  actions  against  cor- 
poTations.*^  Equity  has  no  jurisdiction  to  bring  a  corporation, 
which  otherwise  would  be  without  its  jurisdiction,  within  the 
grasp  of  its  process,  so  as  to  subject  it  to  a  decree  in  personam 
or  one  affecting  its  property  located  in  another  county.**  , 

§2957.  — Domicile  and  citizenship  of  corporation.     A  cor 

poration,  domestic  or  foreign,  is  presumed  to  be  composed  of 
citizens  of  the  state  which  created  it,  for  jurisdictional  pur- 
poses.** 

§  2958.  —  Citizenship  or  residence  of  other  parties.  A  resi- 
dent of  Alabama  will  not  be  enjoined  from  suing  in  Georgia 
a  railroad  company,  for  injuries  occurring  in  Alabama,  where 
the  company  was  created  in  Georgia  where  it  has  its  principal 
place  of  business.** 

§2959.  — Locus  of  the  subject-matter  or  cause  of  action. 

A  transitory  action,  such  as  one  for  personal  injuries,  may  be 
brought  against  a  corporation  in  its  home  state  although  plaintiff 
resides,  and  the  accident  took  place,  in  another  state.*^  A  do- 
mestic corporation  may  be  sued  by  a  nonresident  in  the  state  of 
its  domicile  on  a  cause  of  action  arising  in  another  state  for  the 
wrongful  act  of  a  connecting  carrier.*''  The  Massachusetts 
courts  have  no  jurisdiction  of  actions  between  foreign  corpora- 
tions created  in  one  state  and  having  mines  in  another,  to  re- 

42  State  ex  rel.  Western  Valve  WFolkes  v.  Central  of  Georgia 
Co.  V.  John  Gill  &  Sons  Co.,  —  E.  Co.,  202  Ala.  376,  80  So.  458, 
Mo.  App.  — ,  220  S.  W.  978.                  holding   also   that   where   its  prin- 

Venue    of    actions    against    eor-  cipal   place    of    business    is   in   its 

porations  distinguished  from  juris-  home   state  it   cannot   enjoin   such 

diction,    see    Moore   v.    Norfolk    &  a  suit  because  of  the  disadvantage 

W.  E.   Co.,  124  Va.   628,  98   S.   E.  resulting    from    the    laws     of    its 

635.  home   state. 

43  Vandersloot    v.    Pennsylvania  46  Polices   v.   Central   of   Georgia 
Water   &   Power    Co.,   259   Pa.   99,  R.  Co.,  202  Ala.  376,  80  So.  458. 
102  Atl.  422.  47MacGovern  &  Co.  v.  Atlantic 

44Polkes  v.  Central  af  Georgia  Coast  Line  E.  Co.,  —  N.  C.  — , 
E.  Co.,  202  Ala.  376,  80  So.  458.  104  S.  E.  534. 
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cover  for  money  expended  in  Massachusetts  for  defendant's  pro- 
portion of  expense  of  pumping  water  from  its  mines  where  the 
dispute  at  bottom  is  one  concerning  the  title  to  land.*^  Maine 
courts  have  jurisdiction  of  a  suit  between  domestic  corporations 
arising  out  of  a  conversion  of  ore  in  Arizona,  where  title  to  land 
was  only  incidentally  involved.*^ 

§  2960.  —  Character  of  the  proceedin|f  or  relief  sought. 

Corporate  stock  is  property,  and  an  action  to  determine  rights 
in  such  stock  may  be  based  on  constructive  service  of  process  on 
nonresident  defendants.^" 

§2961.  — National  banks  and  other  national  corporations. 

The  United  States  Shipping  Board  Emergency  Fleet  Corpora- 
tion, although  a  private  corporation,  was  a  public  agency  created 
because  of  the  war,  and  cannot  be  sued  in  a  state  eourt.^^ 

§  2965.  Federal  jurisdiction — In  general.  A  corporation  is 
not  an  agent  of  the  government,  so  as  to  give  a  federal  court 
jurisdiction,  where  it  merely  has  engaged  to  sell  its  output  to 
the  govemment.^^  Where  a  corporation  has  fixed  or  personal 
property  within  the  district,  the  fact  that  most  of  its  property 
is  in  another  district  does  not  oust  a  federal  court  of  jurisdic- 
tion of  a  creditor's  suit.^^  A  corporation  cannot  be  sued  in  a 
federal  court  in  a  state  in  which  neither  party  resides  although 
it  has  a  usual  place  of  business  there.^*  A  suit  by  a  stockholder 
to  cancel  a  voting  trust  is  not  one  "to  remove  any  incumbrance 
or  lien  or  cloud  upon  the  title  to  real  or  personal  property 
within  the  district,"  so  as  to  confer  jurisdiction  on  a  federal 
court,  where  complainant  and  defendant  are  both  nonresidents 
of  the  district.^^     A  state  statute  cannot  enlarge  the  federal 

48  Arizona   Commercial  Miu.   Co.      Emergency  Fleet  Corporation,  266 
V.  Iron  Cap  Copper  Co.,  —  Mass.      Fed.   747. 

—,128  N.  E.  4.  62  Pickering  Land  &  Timber  Co. 

49  Arizona   Commercial  Min.   Co.      v.  Wisby,  242  Fed.  993. 

V.    Iron    Cap    Copper   Co.,   —   Me.  SSPrimos  Chemical  Co.  v.  Fulton 

— ,  110  Atl.  429.  Steel  Corporation,  255  Fed.  427. 

SOLe  Eoy  Sargent  &  Co.  v.  Mc-  64McNeeIy  v.  E.  I.  Du  Pont  De 

Harg,  —  S.  D.  — ,  174  N.  "W.  742.  Nemours  Powder  Co.,  263  Fed.  252. 

61  Southern       Bridge       Co.       v.  65  Consolidated     Textile     Co.    v. 

United     States      Shipping     Board  Dickey,  266  Fed.  587. 
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jurisdiction  in  equity  so  as  to  give  jurisdiction  of  a  suit  against 
stockholders  where  the  remedy  at  law  is  adequate.^^ 

Federal  courts  follow  state  decisions  construing  state  statutes 

relating  to  corporations.^''     General  rules  of  corporate  law  ap^ 

proved  by  the  Supreme  Court  of  the  United   States  will  be 

applied  in  the  federal  courts  unless  there  is  "a  clear,  definite 
and  settled  rule  to  the  contrary"  in  the  state  eourt.^^ 

§2966.  — Diversity  of  citizenship;  inhabitancy.  Where  a 
railroad  company  is  a  citizen  of  and  incorporated  in  two  or  more 
states,  an  action  against  it  in  any  one  of  such  states  is  against 
a  citizen  of  the  state,  so  far  as  diversity  of  citizenship  is  in 
issue.^'  Class  suits  by  stockholders  may  be  brought  in  a  federal 
court  where  all  the  complainants  reside  in  a  different  state  from 
that  where  the  corporation  is  domiciled,  although  some  of  the 
stockholders  who  are  not  complainants  reside  in  the  state  where 
the  corporation  is  domiciled.®"  The  citizenship  of  directors  is 
immaterial,  on  a  question  of  diversity  of  citizenship,  where  they 
are  sued  not  individually  but  as  representing  the  corporation.^^ 
There  is  no  diversity  of  citizenship,  it  seems,  where  a  California 
stockholder  brings  a  stockholder's  suit  against  a  Pennsylvania 
corporation  and  its  officers  who  are  also  citizens  of  Pennsylvania, 
since  the  action  is  in  reality  in  behalf  of  the  corporation.®^ 

There  is  no  collusion  fatal  to  federal  jurisdiction  on  the 
ground  of  diversity  of  citizenship  merely  because  a  company 
controlling  another  by  stock  ownership  sues  the  latter,  with 
its  consent,  and  a  city,  to  enjoin  interference  with  the  public 
utility  by  the  city.®^ 

56  Clinton     Mining     &     Mineral  62  Laughner   v.   Schell,   260   Fed. 

Co.     V.     Cochran,     247    Fed.     449,  396. 

South   Dakota   statute.  63  City     of     Toledo     v.     Toledo 

STEamsay  v.   Crevlin,   254   Fed.  Railway    &    Light    Co.,    259    Fed. 

813.  450. 

58  Thorns  V.   Goodman,   254   Fed.  Joinder    of   subsidiary    eompany 
39,  42.  as    defendant,    in    suit    by   parent 

59  Peterborough  E.  E.  v.  Boston  company    against    a    labor    union, 
&  M.  E.  R.,  239  Fed.  97.  held  not  collusive,   on  question  of 

60  Supreme  Tribe  of  Ben  Hur  v.  diversity   of   citizenship,   in   Niles- 
Cauble,  264  Fed.  247.  Bement-Pond  Co.  v.  Iron  Molders' 

61  Gas   Securities    Co.   v.   Antero  Union,   246  Fed.  851. 
&    Lost    Park    Reservoir    Co.,    259 

Fed.  423. 
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§2967.  — Alignment   of   parties    to    ascertain    diversity.^* 

Where  a  corporation  is  made  a  defendant  but  joins  in  the  prayer 
of  the  bill,  it  will  be  aligned  as  a  complainant  for  the  purpose 
of  determining  federal  jurisdiction.^^  In  determining  diversity 
of  citizenship,  the  citizenship  of  a  subsidiary  corporation  joined 
as  a  defendant  is  not  to  be  considered  where  its  interests  are 
identical  with  those  of  the  parent  company  suing  as  plain- 
tiff.^^ A  mortgage  trustee,  made  a  defendant  in  a  suit  by  bond- 
holders because  of  its  refusal  to  sue,  where  friendly  to  the  bond- 
liolders,  must  be  aligned  with  plaintiffs  in  determining  diversity 
of  citizenship  for  the  purpose  of  federal  jurisdiction.^''  Where 
a  federal  suit  is  brought  by  stockholders  to  set  aside  a  fraudu- 
lent transfer  of  property  by  the  corporation  to  its  president,  and 
both  join  in  an  answer  denying  fraud,  the  corporation  cannot  be 
aligned  with  complainants  to  defeat  jurisdiction.^* 

§2970.  Removal  of  cause  to  federal  court — In  general.^^ 

The  motive  of  plaintiff  in  joining  an  impecunious  employee  as 
co-defendant  with  a  nonresident  corporation  in  a  negligence 
suit  is  immaterial  as  affecting  the  right  of  the  corporation  to 
remove  the  cause  to  a  federal  court,  where  both  defendants  are 
jointly  liable.'"'  Joinder  is  fraudulent  only  where  plaintiff  has 
no  cause  of  action  against  the  resident  defendant,  and  has  no 
reasonable  ground  for  supposing  that  he  has,  and  joins  him 
merely  to  evade  the  jurisdiction  of  the  federal  court.''^ 

§2971.  — Reality  and  separableness  of  controversy.  There 
must  be   a  separable  controversy  to  authorize  the  removal  of 

64  See  generally  Brown  v.  Den-  Pond  Co.  v.  Iron  Moulders '  Union, 
ver  Omnibus  &  Cab  Co.,  254  Fed.  254  U.  S.  77,  65  L.  Ed.  — ,  afE'g  258 
560.  Fed.  408. 

65  Lindauer    v.    Compania    Palo-  67  Hamer  v.  New  York  Eys.  Co., 
mas  de  Terrenes  y  Ganados,  Socie-  244  XJ.  S.  266,  61  L.  Ed.  1325. 
dad  Anonimo,  247  Fed.  428.  68  Cutting     v.     Woodward,     255 

66  In    a    suit    by    a    corporation  Fed.  633. 

against    a    subsidiary    corporation  69  See      Postal      Telejrapli-Cable 

and   local  labor   unions,   where   no  Co.    v.    Puckett,   —    Ga.    App.   — , 

relief    is    asked    against    the    cor-  101   S.   E.   397;   Morrison  v.  Hart- 

poration    defendant,    it    must    be  ley,  —  N.  C.  — ,  101  S.  E.  375. 

aligned  with  complainant,  so  that  70  Clark     v.     American    Agricul- 

if  it  is  an  indispensable  party  and  tural  Chemical  Co.,  —  N.  C.  — ,  97 

a  citizen  of  the  same  state  as  its  S.  E.  705. 

co-defendants,  a  federal  court  has  VI  Poorman   v.   Cleveland,   C,  0. 

no      jurisdiction,        Niles-Bement-  &  St.  L.  E.  Co.,  255  Fed.  985. 
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a  cause.''^  A  separable  controversy  exists  where  the  rights  of 
plaintiff  against  one  corporation  is  based  on  an  express  contract 
while  the  rights  against  the  other  arise  out  of  other  transac- 
tions having  no  common  origin.''*  There  is  no  separable  cause 
of  action  against  a  corporation  entitling  it  to  remove  the  case  to 
the  federal  court  where  the  action  is  one  for  damages  for  per- 
sonal injuries  against  the  corporation  and  the  alleged  negligent 
employee,  the  only  negligence  alleged  being  that  of  the  em- 
ployee.''* 

§  2972.  —  Diversity  of  citizenship.  Where  both  plaintiff  and 
defendant  are  foreign  corporations,  the  case  cannot  be  removed 
to  a  federal  court  because  of  diversity  of  citizenship.''^ 

§2974.  — Federal  questions  and  defenses  involved.  A  re- 
ceiver of  a  railroad  is  an  officer  of  the  court  within  the  federal 
statutes  authorizing  removal  of  suits  against  officers  of  the 
court.''®  A  quo  warranto  proceeding  by  the  state  on  relation 
of  a  city  to  oust  a  foreign  street  railway  company  from  the 
exercise  of  its  franchise  to  operate  the  railway  on  city  streets, 
because  of  failure  to  repair  streets,  etc.,  as  required  by  the  fran- 
chise, is  a  proceeding  by  the  state  and  cannot  be  removed  to  a 
federal  court  because  of  diverse  citizenship.'''' 

§  2977.  Acquisition,  extent  and  loss  of  jurisdiction.  The  Vir- 
ginia statute  authorizing  service  by  publication  on  domestic 
corporations  having  no  person  in  the  county  on  whom  process 
can  be  served  is  not  a  taking  of  property  without  due  process 
of  law.''^ 

72  Webb  V.  Southern  E.  Co.,  248  76Matarazzo  v.  Hustis,  256  Fed. 
Ped.  618.  882. 

73  Roberts  v.  Underwood  Type-  77  State  v.  Eeno  Traction  Co., 
writer  Co.,  257  Fed.  583.  See  also  41  Nev.  405,  L.  E.  A.  1918  D  847 
State  V.  Southern  E.  Co.,  255  Fed.  with   norte,   171   Pae.   375. 

369.  78  A.  S.  White  &  Co.  v.  Jordan, 

74Baird  v.  Larabee  Flour  Mills       124  Va.   465,   98   S.  E.   24,   follow- 

Co.,  —   Mo.    App.   — ,    220    S.    W.       ing  Ward  Lumber  Co.  v.  Hender- 

988.  son-White  Mfg.   Co.,  107  Va.   626, 

75  Kansas  Gas  &  Electric  Co.  v.       17  L.  E.  A.   (N.  S.)   324,  59  S.  E. 

Wichita  Natural  Gas  Co.,  266  Fed.      477. 

614,    following    Ex    parte    Wisner, 

203  U.  S.  449,  51  L.  Ed.  264. 
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§2978.  Venue  or  place  for  trial;  privilege  and  waiver — In 
generalJ®  A  different  venue  statute  may  be  made  applicable 
to  corporations.*"  Statutes  fixing  the  venue  generally  of  actions 
by  and  against  corporations  are  subject  to  other  statutes  fixing 
the  venue  for  special  classes  of  actions.*^  Venue  belongs  to  the 
procedure  or  remedy,  and  hence  a  corporation  has  no  vested 
right  in  a  venue  statute.*^ 

The  venue  of  actions  against  corporations  is  fixed  in  Cali- 
fornia by  a  provision  in  the  constitution.'^  In  Missouri,  by 
statute,  a  corporation  cannot  be  sued  except  in  a  county  where 
the  cause  of  .action  accrued  or  a  county  where  the  corporation 
has  or  keeps  an  office  or  agent  for  the  transaction  of  its  usual 
and  customary  business.** 

Where  a  statute  authorizes  actions  against  a  railroad  com- 
pany for  personal  injuries  to  be  brought  in  any  county  in  which 
its  lines  run,  it  may  be  sued  in  a  county  where  it  operated  trains 
over  the  line  of  another.*^ 

A  federal  suit  to  set  aside  a  transaction  whereby  one  com- 
pany acquired  the  property  of  a  competitor,  as  violating  the 
Sherman  and  Clayton  Acts,  must  be  brought  in  the  district 
where  the  defendant  is  an  inhabitant.*® 

A  corporation,  like  an  individual,  may  waive  its  privilege  of 
changing  the  place  of  trial.*''     Corporations,  like  natural  per- 

79  See  Jones  v.  Main  Island  Venue  of  actions  against  rail- 
Creek  Coal  Co.,  —  W.  Va.  — ,  99  road  company,  under  Missouri 
S.  E.   462.  statutes,   see   State   ex   rel.   Hines 

80  Southern  Ey.  Co.  v.  Goggins,  v.  Calhoun,  —  Mo.  — ,  220  S.  W. 
198  Ala.  642,  73  So.  958.  6,    construing   phrase    "usual   and 

81  Wofford-Fain     Co.     v.     Hamp-  customary   business. ' ' 

ton,  173  N.  C.  686,  92  S.  E.  612.  85  St.  Louis  S.  W.  E.  Co.  v.  Ow- 

82  Southern.  Ey.  Co.  v.  Goggins,  ings,  135  Ark.  56,  204  3.  W.  1147. 
198  Ala.  642,  73  So.  958.  86Venner  v.  Pennsylvania  Steel 

83Fitzhugh   v.   University   Eeal-  Co.,  250  Fed.  292. 

ty  Co.,  —  Cal.  App.  — ,  188  Pac.  87  Dee  v.  San  Pedro,  L.  A.  &  S. 

1023.  L.  E.  Co.,  50  Utah  167,  167  Pac.  246. 

84  Moherstadt     v.     Harry     New-  Waiver    of   right    to    change    of 

man.  Inc.,  Motor  Cars,  —  Mo.  App.  venue   where   sued  jointly  with  a 

— ,  217  S.  W.  591;  Darby  v.  Weber  resident  agent,  see  Bruce  v.  State 

Implement    Co.,   —   Mo.    App.   — ,  Serum  &  Supply  Co.,  —  Iowa  — , 

208  S.  W.  116.     See  Eiffe  v.  Wab-  177  N.  W.  457. 
ash    E.    Co.,    200    Mo.    App.    397, 
207  S.  W.  78. 
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sons,  waive  the  right  to  change  the  venue,  by  first  answering 
to  the  merits.^^ 

§  2979.  —  Residence,  chief  office  or  principal  place  of  busi- 
ness. A  corporation  may  be  sued  in  the  county  where  it  re- 
sides, i.e.,  the  county  designated  in  its  articles  of  incorporation 
as  its  location.*®  However,  a  corporation  may  be  sued  in  a 
county  other  than  the  one  where  it  has  its  principal  place  of 
business  if  no  objection  is  made  thereto.®"  The  principal  place 
of  business  of  a  corporation  is  its  residence,  so  far  as  venue 
is  concerned,®^  it  is  generally  held,  although  there  is  authority 
to  the  contrary.  In  New  York,  it  has  been  held  that  the  rule 
that  railroad  corporations  are  deemed  to  reside  in  each  of  the 
counties  through  which  their  road  runs,  for  purposes  of  venue, 
does  not  apply  to  other  domestic  corporations  having  a  prin- 
cipal ofSce  as  fixed  in  the  certificate  of  incorporation  and  branch 
offices  in  other  counties  where  they  transact  a  part  of  their  busi- 
ness.®^ 

The  common-law  limitation  of  venue  to  the  chief  place  of 
business  has  been  abrogated  by  the  Pennsylvania  statutes  so  as 
to  authorize  an  action  in  a  county  where  the  cause  of  action 
arose  or  where  the  corporation  has  property  or  exercises  its  cor- 
porate franchise.®* 

Injunction  suit  against  a  domestic  corporation  can  be  brought, 
in  Georgia,  only  in  the  county  fixed  by  its  charter  as  the  county 
of  its  principal  office.®* 

A  railroad  company  created  by  Congress  is  entitled  to  be 

88  Van  Kleeck-Bacon  Inv.  Co.  v.  that  the  ' '  residence "  of  a  corpo- 
Clark,  —   Colo.  — ,   180   Pac.    686.  ration,    within    venue    statutes,    is 

89  St.  Charles  Sav.  Bank  v.  not  confined  to  the  county  where 
Thompson  &  Gray  Quarry  Co.,  —  it  has  its  principal  place  of  busi- 
Mo.  — ,  210  S.  W.  868.  ness    ,or    where    its    certificate    of 

90  Dee  V.  San  Pedro,  L.  A.  &  S.  incorporation  is  filed,  but  includes 
L.  E.  Co.,  50  Utah  167,  167  Pac.  a  county  where  it  owns  property 
246.  and   actually  transacts   a   substan- 

91  State  ex  rel.  Western  Accident  tial  part  of  its  business.  General 
&  Indemnity  Co.  v.  District  Court,  Baking  Co.  v.  Daniell,  101  N.  Y. 
55  Mont.  330,  176  Pac.  613.  Misc.   282,   166   N.   Y.   Supp.   1070. 

92  General  Baking  Co.  v.  Dan-  93  De  Haas  v.  Pennsylvania  R. 
iell,  181  N.  Y.  App.  Div.  501,  170  Co.,  261  Pa.  499,  104  Atl.   733. 

N.  Y.  Supp.   365,  rev'g  101  N.  Y.  94  Georgia    Land    &    Live    Stock 

Misc.  282,  166  N.  Y.  Supp.  1070.  Co.    v.     Savannah    Eiver    Lumber 

In  the  lower  court  it  was  held      Co.,  —  Ga.  — ,  103  S.  B.  167. 
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sued  in  a  federal  court  in  the  district  of  its  residence  and  can- 
not, withotat  its  consent,  be  sued  in  the  district  of  the  resi- 
dence of  the  complainant.'^ 

Permitting  personal  actions  against  corporations  to  be  brought 
in  a  county  other  than  their  principal  place  of  business  is  not 
unconstitutional  as  denying  to  corporations  the  statutory  right 
of  individuals  to  be  sued  in  the  county  where  they  or  some  of 
them  reside.®^  In  Missouri,  after  a  thorough  and  lengthy  review 
of  the  decisions,  it  is  held  that  its  statute  providing  that  libel 
suits  against  corporations  may  be  brought  in  the  county  where 
plaintiff  resides  or  where  defendant  is  located,  is  unconstitu- 
tional as  a  denial  of  the  equal  protection  of  the  laws,  since  libel 
suits  against  individuals  can  be  brought  only  in  the  county 
where  defendant  resides,  or  where  the  plaintiff  resides  and  the 
defendant  may  be  found.®'  It  will  be  presumed  that  defendant 
corporation  resided  in  the  county  in  which  suit  was  instituted 
where  necessary  to  uphold  the  jurisdiction  of  a  court  of  general 
jurisdiction.®' 

§  2980.  —  Place  of  injury,  or  of  contract,  or  of  accrual  of 
cause.  In  Texas,  by  statute,  actions  against  private  corpora- 
tions may  -be  commenced  in  any  county  in  which  the  cause  of 
action,  or  a  part  thereof,  arose;  and  the  question  which  ordi- 
narily arises  is  in  what  county  a  particular  cause  of  action,  or 
part  thereof,  arose.®*    In  Missouri,  a  corporation  may  be  sued 

95  Male  V.  Atchison,  T.  &  S.  F.  217  S.  W.  176;  Pittman  &  Harri- 
E.  Co.,  240  U.  S.  97,  60  L.  Ed.  544.  son   Co.   v.   Boatenhamer,  —  Tex. 

96  Raphael  v.  People's  Bank  of  Civ.  App.  — ,  210  S.  W.  972;  Eeau- 
Benicia,  —  Cal.  App.  — ,  187  Pae.  mont  Cotton  Oil  Mill  Co.  v.  Hes- 
53,  following  Cook  v.  W.  S.  Bay  ter,  —  Tex.  Civ.  App.  — ,  210  S. 
Mfg.  Co.,  159  Cal.  694,  115  Pae.  318.  W.   702;   Texas  Seed  &  Floral  Co. 

97  McClung  V.  Pulitzer  Pub.  Co.,  v.  Sehnoutze,  —  Tex.  Civ.  App.  — , 
279  Mo.  370,  214  S.  W.  193.  209   S.   W.   495;    Garrett  v.   J.   A. 

98  St.  Charles  Sav.  Bank  v.  Hughes  Grain  Co.,  —  Tex.  Civ. 
Thompson  &  Gray  Quarry  Co.,  —  App.  — ,  208  S.  W.  758;  Cummer 
Mo.  — ,  210  S.  W.  868.  Mfg.    Co.    v.    Lilly,    —    Tex.    Civ. 

99  See  Trousdale  v.  Southern  App.  — ,  204  S.  W.  1010;  Baker- 
Eiee  Growers'  Ass'n,  —  Tex.  Civ.  Hanna  &  Co.  v.  Kempner,  —  Tex. 
App.  — ,  221  S.  W.  322;  C.  C.  Civ.  App.  — ,  204  S.  W.  350;  Cum- 
Slaughter  Cattle  Co.  v.  Pastrana,  mer  Mfg.  Co.  v.  Kellam  Bros.,  — 
—Tex.  Civ.  App.  — ,  217  S.  W.  Tex.  Civ.  App.  — ,  203  S.  W.  468; 
749;  Diamond  Mill  Co.  v.  Adams-  Wright  v.  M.  M.  Graves  Co.,  — 
Childers  Co.,  —  Tex.  Civ.  App.  — ,  Tex.  Civ.  App.  — ,  198  S.  W.  998. 
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in  the  county  where  the  cause  of  action  accrued.^  In  California, 
an  action  against  a  local  company  on  a  contract  may  be  brought 
in  the  county  where  the  contract  is  to  be  performed  although  not 
the  place  of  business  of  the  company;  and  this  includes  the 
right  to  have  the  action  tried  in  such  county.^  In  Wisconsin,  ■ 
the  place  where  a  corporate  contract  was  made  and  where  de- 
fault in  payment  occurred  governs  the  place  of  trial  of  an  action 
for  breach  of  such  contract.* 

§  2981.  —  Any  county  in  state,  or  where  agency  or  business 
is  conducted,  or  railroad  or  ether  property  is  situated.  In  Ala- 
bama it  is  expressly  provided  that  a  corporation  may  be  sued 
"in  any  county  in  which  it  does  business  by  agent,"  with  a 
certain  exception ;  *  and  thereunder,  if  defendant  corporation 
does  not,  do  business  in  the  county  where  plaintiff  resides,  the 
corporation  may  be  sued  for  a  tort  in  any  county  in  the  state 
where  it  does  business  by  an  agent.*  In  Arkansas,  a  statute 
provides  that  corporations  which  maintain  a  branch  office  or 


In  Texas  it  becomes  necessary 
to  determine  what  is  meant  by 
"cause  of  action"  and  what  is 
meant  by  "arose,"  but  it  would 
seem  that  the  decision  of  these 
questions  is  in  no  wise  peculiar  to 
the  law  of  corporations.  In  a  par- 
ticular case,  however,  where  suit 
was  brought  against  an  insur- 
ance company  by  a  general  agent 
for  compensation,  it  was  held  that 
the  cause  of  action  arose  in  a 
county  in  and  around  which  he 
was  to  perform  services,  where  he 
made  his  office  headquarters,  and 
where  he  was  partly  paid  for  his 
services.  San  Jacinto  Life  Ins. 
Co.  V.  Boyd,  —  Tex.  Civ.  App.  — , 
214  S.  W.  482. 

The  "cause  of  action"  is  made 
up  of  the  contract  and  its  breach. 
Cuero  Cotton  Oil  &  Manufactur- 
ing Co.  V.  Feeders'  Supply  Co.,  — 
Tex.  Civ.  App.  — ,  203  S.  W.  79. 

In  Texas,  an  action  for  breach 
of    a  ,  contract    by    a    corporation 


may  be  brought  in  the  county 
where  the  contract  was  made. 
Dallas  Waste  Mills  v.  Early-Pos- 
ter Co.,  —  Tex.  Civ.  App.  — ,  218 
S.  W.  515. 

1  St.  Charles  Sav.  Bank  v. 
Thompson  &  Gray  Quarry  Co.,  — 
Mo.  — ,  210  S.  W.  868. 

The  cause  of  action  on  a  life 
insurance  policy,  for  the  purpose 
of  determining  venue,  accrues  at 
the  place  where  the  insured  dies. 
Roberts  v.  American  Nat.  Assur. 
Co.,  201  Mo.  App.  239,  212  S.  W. 
390. 

2 Raphael  v.  People's  Bank  of 
Benicia,  —  Cal.  App.  — ,  187  Pac. 
53. 

3  State  ex  rel.  News  Pub.  Co.  v. 
Park,  166  Wis.  386,  165  N.  W. 
289. 

4  Tennessee  Coal,  Iron  &  Rail- 
road Co.  V.  Bunn,  202  Ala.  700, 
79  So.  360. 

6  Atlantic  Coast  Line  R.  Co.  v. 
Ballard,  202  Ala.  354,  80  So.  436. 
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other  place  of  business  in  any  county  may  be  sued  in  such 
county  by  serving  the  agent  or  employee  in  charge.®  In  South 
Carolina,  by  statute,  corporations  may  be  sued  in  a  county 
where  an  agent  is  maintained  for  the  purpose  of  transacting  cor- 
porate business^  In  Washington,  by  statute,  actions  against  cor- 
porations may  be  brought  in  any  county  where  it  is  transacting 
business.*  A  corporation  does  not  transact  business  in  a  county, 
so  as  to  be  suable  therein  within  the  Washington  statute,  because 
of  casual  or  occasional  transactions  therein  not  a  part  of  its 
ordinary  business.^ 

§2982.  — Local  actions.  An  action  relating  to  shares  of 
stock  does  not  involve  real  property,  within  venue  statutes.^" 

§  2983.  Change  of  venue  or  place  of  trial ;  transfer  of  cause 
— In  general.  "A  corporation  clearly  has  the  same  right  to  a 
change  of  venue  on  account  of  the  prejudice  of.  the  trial  judge 
as  is  accorded  to  any  other  litigant. "  ^^  In  New  York,  under 
a  1911  amendment,  where  an  action  is  brought  against  a  cor- 
poration in  a  county  other  than  its  principal  place  of  business, 
plaintiff  may  defeat  a  motion  for  a  change  of  venue  by  showing 
convenience  of  witnesses. ^^ 

§2984.  — Application  and  procedure.  Conceding  that  an 
affidavit  for  a  change  of  venue  must  be  made  by  the  party  and 
not  by  his  agent  or  attorney,  an  affidavit  on  behalf  of  a  cor- 
poration may  be  made  by  an  executive  or  administrative  officer 
of  the  corporation,  such  as  the  president,  vice  president,  secre- 
tary or  treasurer,  but  not  by  an  agent  or  attorney ;  and  the 
general  or  managing  agent  within  the  state  of  a  corporation  of 
another  state  is  not  such  an  officer  as  may  make  the  affidavit.^* 

SEice  Belt  Tel.  Co.  v.  Malcolm,  11  Fidelity    &    Casualty    Co.    of 

131  Ark.  227,  199  S.  W.  76,  holding  New  York  v.  Carroll,  186  Ind.  633, 

statute  not  repealed  by  1913  stat-  117  N.  E.  858. 

utes.  12  Behrman     v.     Pioneer     Pearl 

7  Fair     v.     Dorckester     Lumber  Button   Co.,   190   N.   Y.   App.   Div. 

Co.,  —  S.  C.  — ,  101  S.  E.  845.  843,  181  N.  Y.  Supp.  59.- 

SCohageu  v.  Big  Ben  Land  Co.,  13  Fidelity    &    Casualty    Co.    of 

—  Wash.  — ,  186  Pac.  1070.  New  York  v.  Carroll,  186  Ind.  633, 

9  State    V.     Superior     Court,    —  '    117  N.  E.  858. 
Wash.  — ,   193  Pae.   229. 

10  Page  V.  Walser,  43  Nev.  422, 
187  Pae.  509. 
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III.    PROCESS,  SERVICE  AND  APPEARANCE 

§2986.  Form  and  sufficiency  of  original  process — Direction 
and  command  of  writ;  name  and  description.  Jurisdiction 
over  a  corporation  cannot  be  obtained  by  a  summons  directed 
against  and  served  on  a  corporate  officer.  It  must  be  ' '  directed ' ' 
against  the  corporation.^*  A  judgment  by  default  against  a 
corporation  is  not  voidable  because  the  word  "River"  in  its 
corporate  name  was  omitted  from  the  summons,  where  the  name 
was  correctly  stated  in  the  copy  of  the  complaint  served  and 
in  the  officer's  return.^^ 

§  2988.  Service  of  process — In  general.  The  Missouri  stat- 
utes relating  to  service  Of  process  on  corporations  apply  to  jus- 
tice courts.-'®  In  some  states,  equity  rules  provide  that  service 
of  the  bill  and  notice  to  appear  and  answer,  on  a  corporation, 
shall  be  effected  in  the  mode  prescribed  by  law  for  the  service 
of  a  writ  of  summons  upon  such  corporation. i'' 

§2989.  — Neciessity  of  strict  procedure.  In  Oklahoma,  the 
statutory  method  of  serving  process  on  corporations  is  exclusive 
and  must  be  foUowed.^^ 

§  2990.  —  In  federal  courts.  State  statutes  as  to  how  process 
may  be  served  on  a  railroad  corporation  do  not  govern  in  a 
proceeding  in  personam  in  equity  to  which  the  federal  Con- 
formity Act  does  not  apply. ^^ 

§  2991.  Person  to  be  served — In  general.  Who  may  be  served 
with  process  depends  on  the  terms  of  the  governing  statute  in 
most  states.^"      The  person  to  be  served  depends,   under  the 

14  Kentucky  Bonding  Co.  v.  18  Shawnee  Tecumseh.  Traction 
Com.,  178  Ky.  605,  199  S.  W.  807.  Co.   v.   Webster,  —   Olcla.   — ,   174 

15  Tennessee  River  Nav.  Co.  v.  Pae.  266;  Cleveland  County  v.  Ok- 
Ilodges,  202  Ala.  15,  79  So.  300.  lahoma    Sanitarium    Co.,    —    Okla. 

ISBurrell   Collins  Brokerage   Co.  —,  165  Pae.  171. 

V.  New  York  Cent.  R.  Co.,  —  Mo.  19  Norfolk    Southern    E.    Co.    v. 

App.  —,219  S.  W.  105.  Foreman,  244  Fed.   353. 

I'i'  Vandersloot  v.  Pennsylvania  20  Morris  v.  Cumberland  Pro- 
Water  &  Power  Co.,  259  Pa.  99,  ducing  &  Refining  Co.,  187  Ky. 
102  Atl.  422. '  ■          "        '    -  15,  218  S.  W.  302. 
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statutes  in  some  of  the  states,  on  whether  the  summons  is  served 
in  the  county  where  the  action  is  brought  or  in  another  county .^^ 
Special  statutes  often  expressly  provide  as  to  who  may  be  served 
with  process  in  actions  against  railroad  companies.**  Service 
on  one  supposed  to  be  the  president  of  a  corporation  but  who 
in  fact  was  not  such,  is  the  same  as  no  service.*'  Service  cannot 
be  made  on  one  who  is  an  agent  of  a  creditor 's  committee  rather 
than  an  agent  of  the  corporation.**  Service  on  a  de  facto  officer 
cannot  be  questioned  by  the  corporation.*^ 

Where  there  is  no  statute,  service  of  papers  on  a  corporation 
should  ordinarily  be  made  on  an  executive  officer  or  on  some 
agent  whose  ordinary  duties  are  such  that  notice  to  him  would 
naturally  insure  knowledge  to  the  corporation.*^ 

Process  may  be  served  on  a  domestic  corporation  as  an  agent 
of  a  foreign  corporation,  wherein  reality  an  agent  although  the 
contract  between  them  provides  that  the  relation  of  principal 
and  agent  should  not  exist.*'' 

According  to-  admiralty  practice,  service  of  citation  may  be 
made  on  the  secretary  of  a  corporation  in  a  proceeding  in  per- 
sonam.** 

Service  of  papers  on  one  not  a  proper  person  to  be  served 
is  not  sufficient  merely  because  they  came  into  the  hands  of  a 
director  who  was  subject  to  service.*' 

An  officer  of  a  corporation  is  privileged  from  service  of  process 
on  him  as  a  representative  of  the  corporation,  where  attending 
court  outside  the  state,  the  same  as  if  he  was  claiming  the  ex- 
emption as  an  individual.*" 

81  See     Morris     v.     Cumberland  26  Starke  v.  S.  G.  Beckwith  Spe- 

Produeing  &  Refining  Co.,  187  Ky.  cial  Agency,  227  N.  Y.  42,  124  N. 

15,  218  S.  W.  302.  E.  96,  rev'g  176  N.  Y.  App.  Div. 

22  Shawnee     Tecumseh     Traction  910,  162  N.  Y.   Supp.   1145. 

Co.   V.   Webster,  —   Okla.   — ,   174  27  McNeill    v.    Electric    Storage 

Pae.   266.  Battery  Co.,  109  S.   C.   326,  96  S. 

23  State  of  New  Jersey  v.  Shirk,      E.  134. 

—  Ind.  App.  — ,  127  N.  E.  861.  28  Norfolk    Southern    K.    Co.    v. 

24  Burger    v.    St.    Louis    Bed    &  Foreman,  244  Fed.   353. 
Manufacturing   Co.,   206   111.    App.  29  New     York     City     v.     Staten 
256.  Island  Midland  Ey.  Co.,  —  N.  Y. 

25  G.  Elias  &  Bro.  v.  Boone  Tim-  Mise.  — ,  180  N.  Y.  Supp.  1. 

l^er  Co.,  —  W.  Va.  — ,  102  S.  E.  SO  Lonsdale  Grain  Co.  v.  Neil,  — 

488.  Okla.  — ,  175  Pac.  823. 
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§  2993.  —  President,  chief  officer  and  other  officers.  Service 
may  be  made  on  the  vice  president  where  the  president  is  tempo- 
rarily absent.'^  Service  should  be  made  on  the  president  rather 
than  the  cashier  of  a  bank,  as  the  person  in  charge,  in  the  ab- 
sence of  a  showing  to  the  contrary.^*  In  Kentucky,  the  term 
"chief  officer  or  agent"  is  expressly  defined  as  including  the 
president,  vice  president,  secretary  or  librarian,  cashier  or 
treasurer,  clerk,  or  managing  agent.^* 

§  2994.  —  Managing  agent,  superintendent,  etc.,  other  than 
executive  officers.^*  In  New  York  service  can  be  made  on  a 
general  manager  only  if  specified  officers  cannot  be  found  with 
due  diligence.^*  A  superintendent  of  a  street  railway,  having 
charge  of  the  operation  of  cars  and  employing  motormen  and 
conductors,  but  who  in  fact  was  merely  an  assistant  to  the 
general  manager,  is  not  a  "managing  agent"  who  may  be  served 
with  process  and  notices.'® 

Under  the  Oklahoma  statute  authorizing  service  on  "the 
president,  mayor,  chairman  of  the  board  of  directors,  or  trus- 
tees, or  other  chief  officer"  or  "if  its  chief  officer  is  not  found 
in  the  county,  upon  its  cashier  *  *  *  or  managing  agent," 
service  on  the  managing  agent  is  sufficient  where  the  president 
is  not  found  in  the  county,  regardless  of  whether  the  vice  presi- 
dent can  be  found  in  the  county.*''  In  that  state,  service  of 
summons  on  the  superintendent  of  a  railroad  company  is  not 
authorized,  unless  he  is  in  charge  of  a  depot  or  station.** 

§  2996.  —  Local  agent  or  person  in  charge,  or  other  special 
agents.     The  fact  that  the  person  served  was  an  employee  of 

31  Chapman  v.  North  American  35  Birkenwald  v.  May  Co.,  179 
Life  Ins.  Co.,  212  111.  App.  389.           N.   Y.   App.   Div.    658,    166   N.    Y. 

32  North    Georgia    Banking    Co.       Supp.   1073. 

V.  Fancher,  23  Ga.  App.  683,  99  S.  36  New     York     City     v.     Staten 

E.  229.  Island  Midland  Ey.  Co.,  —  N.  Y. 

33  See  Kentucky  Bonding  Co.  v.  Misc.  — ,  180  N.  Y.  Supp.  1. 
Com.,  178  Ky.  605,  199  S.  W.  807.  37  Colonial  Eefining  Co.  v.  Lath- 

34  The  manager  of  a  telegraph  rop,  —  Okla.  — ,  L.  E.  A.  1917  F 
office,  not  an  executive   officer,  as  890,  166  Pac.  747. 

subject  to  service  of  process,  dur-  38  Shawnee     Tecumseh     Traction 

ing  government  control,  see  West-  Co.   v.   Webster,  —  Okla.  — ,   174 

em  IT.  Tel.  Co.  v.  Laslie,  —  Ala.  Pac.  266. 
App.  — ,  84  So.  864. 
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the  government  because  of  the  federal  control  of  railroads  does 
not  prevent  his  also  being  an  agent  of  the  railroad  subject  to 
service  of  process.'® 

§  2998.  —  Registered  agent  or  designated  official  to  receive 
service.  A  corporation,  although  a  domestic  one,  may  empower 
any  citizen  of  the  state  to  accept,  as  agent,  service  of  process  in 
actions  brought  against  it.*"  However,  service  of  process  may 
be  made  on  a  domestic  corporation  in  the  manner  pointed  out 
by  statute,  although  the  corporation  has  specially  appointed  a 
person  on  whom  process  may  be  served.*^ 

A  domestic  corporation  cannot  object  that  the  person  served 
as  its  agent  appointed  by  it,  as  required  by  statute,  to  receive 
service,  had  moved  out  of  the  county  where  its  principal  place 
of  business  was  located,  where  it  had  appointed  no  one  to  take 
his  place  after  his  removal,  although  the  statute  required  the 
appointee  to  be  a  resident  of  the  home  county.*®  A  statute  re- 
quiring the  appointment  of  a  resident  agent  by  domestic  cor- 
porations not  doing  or  carrying  on  business  within  the  state,  and 
also  a  designation  in  the  articles  of  incorporation  of  the  resi- 
dence of  such  agent,  was  intended  to  locate  a  place  at  which 
such  agent  can  be  found  for  the  service  of  process,  and  such 
residence  may  be  either  at  the  place  of  business  of  the  corpora- 
tion or  at  its  domiciliary  office.** 

In  Michigan,  under  the  new  Judicature  Act,  if  the  commis- 
sioner of  insurance  has  been  appointed  by  any  insurance  com- 
pany as  an  officer  on  whom  process  may  be  served,  service  on 
him  is  a  good  service.** 

§  3000.  —  Ordinary  agents  and  employees  in  general.     In 

Georgia,  an  agent  of  a  corporation,  on  whom  process  may  be 

39  Vicksburg,  S.  &  P.  E.  Co.  v.  ice  on  certain  of&eers.  Kentucky 
Anderson-Tully  Co.,  261   Fed.   741.       Bonding  Co.  v.  Com.,  178  Ky.  605, 

40  State    v.    Le    Eoy    Sargent    &       199  S.  W.  807. 

Co.,  —  Minn.  — ,  177  N.  W.  633.  42  G.  Elias  &  Bro.  v.  Boone  Tim- 

41  State  V.  Le  Eoy  Sargent  &  ber  Co.,  —  W.  Va.  — ,  102  S.  E. 
Co.,  —  Minn.  — ,  177  N.  W.  633.  488. 

A     statute     requiring     a     desig-  43  State   ex   rel.    Chamberlain  v. 

nated  agent  to  be  appointed  by  a  Public  Drug  Co.,  41  S.  D.  287,  170 

corporation    to    receive   service    of  N.   W.   161. 

process   ordinarily   does  not   affect  44  Drueke-Lyneli    Co.    v.    Corson, 

other     statutes     authorizing    serv-  204  Mich.  180,  170  N.  W.  43. 
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served,  must  be  an  agent  as  distinguished  frcim  a  mere  subordi- 
nate employee  or  servant,  although  he  need  not  be  in  charge 
of  the  ofSee  and  business.*^ 

§3003.  — Dissolution,  suspension  or  dormancy  of  corpora- 
tion.*^ Summons  against  a  railroad  company  cannot  be  served 
on  an  agent  of  the  receiver.*''  Where  a  receiver  takes  over  the 
property  of  a  railroad,  service  of  summons,  in  an  action  against 
the  company,  cannot  be  made  on  a  station  agent  retained  in 
his  employment  by  the  receiver,  since  the  appointment  of  the 
receiver  in  itself  destroyed  the  relation  of"  employer  and  em- 
ployee as  between  the  railroad  company  and  the  station  agent.** 

§  3005.  Substituted  or  constructive  service — In  general.    An 

action  to  determine  rights  in  stock  is  one  in  rem  and  may  be 
based  on  constructive  service  of  process  on  nonresident  defend- 
ants.** A  statute  authorizing  service  by  publication  on  domestic 
corporations  haying  no  one  who  may  be  served  in  the  county 
in  which  the  action  is  brought  does  not  violate  the  due  process 
of  law  provision.^"  A  return  that ' '  defendant ' '  cannot  be  found 
is  sufficient  as  a  basis  for  service  by  publication,  even  where 
defendant  is  a  corporation  and  there  is  no  statement  that  of- 
ficers or  agents  could  not  be  found  to  be  served.^^ 

§3006.  — Application  and  procedure.^^ 

§3007.  Place  for  service — In  general.  Service  on  a  station 
agent  at  the  depot  is  good,  although  outside  the  county,  where 
the  depot  grounds  are  partly  in  the  county.^*    Process  is  served 

45  Georgia  Kailway  &  Power  Co.  49  Le  Roy  Sargent  &  Co.  v.  Mc- 
V.  Head,  —  Ga.  — ,  103  S.  E.  158,  Haig,  —  S.  T>.  — ,  174  N.  W.  742. 
holding  particular  employee  at  50  A.  S.  White  &  Co.  v.  Jordan, 
power  plant  not   an   agent   within  124  Va.  465,  98  S.  E.  24. 

the  statute.  51  Ad  Valorem  Min.  Co.  v.  Mil- 

46  Service     of    summons    in    ac-  ler,  274  Ma.  696,  204  S.  "W.  387. 
tions  against  receivers,  see  §  5348,  62  SufiSciency     of     affidavit     for 
infra.  publication     of     summons     where 

47  Vann  v.  Missouri,  K.  &  T.  E.  plaintiff  is  a  corporation,  see  Jot- 
Co.,  103  Kan.  857,  176  Pac.  652.  ter  v.  Charles  B.  Marvin  Inv.  Co., 

48  Chilletti  V.  Missouri,  K  &  T.  —  Colo.  — ,  189  Pac.  22. 

R.    Co.,    102    Kan.    297,    L.    R.    A.  53  St.   Louis    &   8.   F.   R.   Co.   v. 

1918  C  1147,  171  Pac.  14.  Mobley,  —  Okla.  — ,  174  Pac.  510. 
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at  "other  place  of  business"  of  a  corporation  where  served  on 
an  agent  employed  to  buy  milk  in  a  county  where  it  had  a 
building  to  receive  milk,  its  principal  place  of  business  being 
in  another  county.^*  Under  the  Iowa  statute  providing  that 
when  a  corporation  has  a  business  office  or  agency  in  any  county 
outside  its  main  office,  service  may  be  had  on  any  agent  or  clerk 
employed  in  such  office  or  agency,  in  all  actions  growing  out 
of  or  connected  with  the  business  of  that  office  or  agency,  a 
dealer  selling  machinery  of  a  certain  company  is  not  such  an 
agent  although  having  the  exclusive  right  to  sell  such  machinery 
in  the  locality. ^^     ' 

§  3012.  Return  or  proof  of  service — In  general.  Return  of 
service  must  show  a  compliance  with  the  statute.^*  It  must  state 
the  position  held  by  the  person  served.^''  When  a  summons  is 
served  on  a  person  who  is  the  chief  officer  or  agent  of  defend-, 
ant  corporation,  the  return  should  state  the  position  he  holds 
so  that  the  court  may  be  advised  whether  he  was  a  chief 
officer  or  agent  within  the  statute  describing  such  officers.*' 
A  return  of  service  on  a'  corporation  on  an  agent  in  charge 
of  "its  office"  is  sufficient  although  the  statute  requires 
service  at  the  "business"  office.*'  A  return  showing  serv- 
ice on  a  named  person,  "being  then  and  there  an  agent 
of  the  said  corporation  in  charge  of  its  office  in  said  county" 
is  sufficient  to  show  service  on  the  agent  while  he  was 
at  and  in  charge  of  the  office.®"  A  return  of  service  of  process 
on  a  clerk  of  the  court,  permitted  in  case  service  cannot  other- 
wise be  obtained,  is  defective  where  it  fails  to  recite  the  facts 
showing  authority  to  make  the  substituted  service.®^  A  return 
of  service  of  a  notice  to  take  depositions  is  not  fatally  defective 

64  Terry  Dairy  Co.  v.  Parker,  —  ducing  &  Eefining  Co.,  187  Ky.  15, 
Ark.  — ,  223  S.  W.  6.  218  S.  W.  302. 

65  Duhigg  V.  Waterloo  Gasoline  69  Bedell  v.  Eichardson  Lnbri- 
Engine  Co.,  —  Iowa  — ,  178  N.  W.  eating  Co.,  201  Mo.  App.  251,  211 
530.  S.  W.  104. 

66  Ham  V.  Louisiana  &  N.  W.  60  Bedell  v.  Eichardson  Lubri- 
E.  Co.,  142  La.  186,  76  So.  604.  eating  Co.,  201  Mo.  App.  251,  211 

67  Morris     v.     Cumberland     Pro-  S.  W.  104. 

ducing    &    Eefining    Co.,    187    Ky.  61  Builders'  Supply  Co.  of  Hopp- 

15,  218  S.  W.  302.  well.    Inc.     v.    Piedmont    Lumber 

68  Morris    v.     Cumberland    Pro-      Co.,  122  Va.  225,  94  S.  E.  938. 
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because  of  failure  to  show  the  statutory  conditions  relating  to 
the  appointment  by  domestic  corporations  of  an  agent  to  re- 
ceive service.^^ 

§3013.  — Effect  and  conclusiveness  when  questioned.    The 

return  of  service  is  not  conclusive  as  to  whether  the  person 
served  is  the  agent  of  the  corporation  being  sued.^*  In  some 
states  it  is  expressly  provided  that  the  return  of  the  officer 
executing  the  summons  that  the  person  to  whom  delivered  is 
the  agent  of  the  corporation  shall  be  prima  facie  evidence  of 
such  fact  and  authorize  judgment  by  default  without  further 
proof  of  such  agency,  and  that  such  fact  need  not  be  recited 
in  the  judgment.^*  In  Missouri,  where  service  of  process  is 
made  on  the  president  or  other  chief  officer,  the  return  need  not 
recite  that  the  service  was  had  in  the  business  office  of  the  com- 
pany, and  such  a  recital  is  surplusage  and  may  be  rejected.®* 
A  return  may  be  amended  where  it  contains  a  misdescription 
of  the  office  held  by  the  person  served.*® 

§3018.  Voluntary  appearance.®''  Where  a  party  is  sued 
as  a  corporation,  it  is  not  in  default  because  it  appears  by  its 
name  without  describing  itself  as  a  corporation.®*  There  is  no 
appearance  of  a  corporation  by  a  response  to  a  summons  on  for- 
feiture of  bail  where  the  summons  was  issued  against  and  served 
on  an  officer  who  made  the  response  himself  alone.®'  A  corpora- 
tion does  not  enter  a  general  appearance  by  pleading  the  statute 
of  limitations  and  asking  for  costs.'''' 

§  3019.  Waivers  and  admissions  by  appearance.  Jurisdiction 
of  a  federal  court  of  a  creditor's  suit  against  a  corporation 

62  G.  Elias  Bro.  v.  Boone  Timber  67  Appearance  as  waiving  serv- 
Co.,  —  W.  Va.  — ,  102  S.  E.  488.  ice   of  process,   where   corporation 

63  State  of  New  Jersey  v.  Shirk,  afterwards  answers  and  goes  to 
—  Ind.   App.   — ,   127   N.    E.    861.  trial,  see  Norfolk  Southern  E.  Co. 

64  Florida     Nursery     &     Trading  v.  Foreman,  244  Fed.  353. 

Co.  V.  Watson,  16  Ala.   App.   695,  68  Stewart    v.    Preston,    —    Fla. 

75  So.  874.  — ,  86  So.  348. 

65  St.  Charles  Sav.  Bank  v.  69  Kentucky  Bonding  Co.  v. 
Thompson  &  Gray  Quarry  Co.,  —  Com.,  178  Ky.  605,  199  S.  W.  807. 
Mo.  — ,  210  S.  W.  868.          '  70  Southwestern   Surety   Ins.   Co. 

66  Morris  v.  Cumberland  Pro-  v.  Walser,  77  Okla.  240,  188  Pac. 
duciug  &  Refining  Co.,  187  Ky.  15,  335. 

218  S.  W.  302. 
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cannot  be  attacked  by  creditors  on  the  ground  of  nonresidence 
of  the  corporation,  where  the  corporation  has  voluntarily  ap- 
peared.''^ 

§  3020.  Authority  to  enter  appearance  for  corporation.  At- 
torneys have  no  authority  to  appear  for  a  corporation  where 
authorized  so  to  do  only  by  the  secretary  and  treasurer  who' 
own  fifty  per  cent  of  the  stock.''* 

IV.    PAETIES 

§  3021.  General  law  of  parties.  In  an  action  by  or  against 
a  corporation,  in  its  corporate  name,  its  members  or  stock- 
holders are  not  in  any  legal  sense  parties  to  the  action.''^ 

§  3022.  Actions  and  suits  by  or  in  favor  of  corporation — In 
general.  A  corporation  cannot  sue  for  breach  of  a  contract  be- 
tween a  stockholder  and  a  third  person,  although  a  contract 
to  furnish  goods  to  the  corporation  and  although  such  stock- 
holder acquired  all  the  stock.''*  Promoters  who  have  already 
surrendered  secret  profits  to  the  corporation  are  not  necessary 
parties  in  an  action  by  the  corporation  against  the  other  parties 
to  the  fraud.''^ 

§  3026.  Actions  and  suits  against  corporation — Necessary 
or  proper  co-defendants.  Stockholders  are  not  necessary  or 
proper  parties  to  an  action  against  a  corporation  where  they  are 
not  affected  as  individuals  but  only  as  stockholders.''^  Minority 
stockholders  are  not  necessary  parties  to  a  suit  by  a  city  to  re- 
strain discontinuance  of  service  by  a  public  service  company.'''' 
A  corporation  which  owns  a  large  part  of  the  stock  of  a  land 

71  Primes    Chemical    Co.    v.    Ful-  Supp.    821,    and    see    §  22    et    seq., 

ton    Steel    Corporation,    255    Fed.  supra. 

427.  75  North  American  Coal  &  Coke 

72Voroii    &    Chait    v.    Benguiat,  Co.  v.   O'Neal,  82  W.  Va.  186,  95 

162  N.  Y.  Supp.  974.  S.  E.  822. 

73  Favorite  v.  Superior  Court  of  76  Hand  v.  Allen,  294  111.  35, 
Eiverside  County,  —  Cal.  — ,  184  128  N.  E.  305,  action  for  an  ae- 
Pac.  15,  and  see  §  22  et  seq.,  supra.  counting;  and  see  §  34,  supra. 

74  Smart   Set   Specialty   Clothing  77  City    of   Jamestown   v.   Penn- 
Co.    V.    Franklin    Knitting    Mills,  sylvania   Gas  Co.,  263  Fed.  437. 
191  N;  T.  App.  Div.  33,  180  N.  Y. 
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company  and  is  in  a  position  to  control  its  action  may  be  joined 
as  a  defendant  in  an  action  against  the  land  company  to  de- 
termine conflicting  water  rights.'*  A  corporation  is  not  a  neces- 
sary party  to  an  action  in  its  capacity  as  a  controlling  stock- 
holder in  another  corporation,  where  the  action  merely  involves 
corporate  rights  and  functions.'''  In  a  suit  to  restrain  discon- 
tinuance of  service  by  a  public  utility  company,  a  corporation 
owning  a  majority  of  the  stock  in  the  public  utility  and  which 
controls  its  management  is  a  necessary  defendant.*" 

In  tort  actions,  the  corporation  and  the  person  by  whose  act 
the  injury  was  done  may  be  joined  as  defendants.*^  A  corpora- 
tion sued  for  a  tort  cannot  object  that  the  action  was  dismissed 
as  to  its  co-defendants  who  were  its  stockholders.*^  Ordinarily 
corporate  officers  need  not  be  joined  as  defendants  in  an  action 
against  a  corporation  for  unfair  competition.** 

§3027.  Corporation  as  co-party  in  actions  between  others — 
In  general.  In  a  suit  to  hold  a  corporation  liable  as  ma-^ 
jority  stockholder,  in  favor  of  minority  stockholders,  for  prop- 
erty received,  the  old  company  is  not  a  necessary  or  proper 
party.**  Where  no  corporate  right  is  asserted  in  a  suit  by 
minority  stockholders,  the  corporation  is  not  a  necessary  party. 
This  is  illustrated  by  an  action  by  minority  stockholders  against 
the  majority  stockholder  on  the  ground  that  defendant  had 
used  its  power  as  majority  holder  for  its  own  benefit  to  the 
detriment  of  minority  stockholders.*^  The  corporation  is  a 
necessary  party  to  a  suit  to  enjoin  persons  from  assuming  to 
act  as  officers  and  directors  of  the  corporation.*®  A  subsidiary 
corporation  is  a  necessary  party  to  a  suit  by  the  parent  foreign 
corporation  to  enjoin  interference  by  the  striking  employees 

TS  Vineyard   Land    &    Stock    Co.  83  Wm.  A.  Kogers,  Ltd.  v.  H.  0. 

V.    Twin    Falls,    Oakley    Land    &  Eogera  Silver  Co.,  237  Fed.  887. 
Water  Co.,  245  Fed.  30.  84  Soutliern   Pac.    Co.   v.   Bogert, 

79  General  Inv.  Co.  v.  Lake  250  U.  S.  483,  63  L.  Ed.  1099, 
Shore   &  M.   S.  Ey.   Co.,   250  Fed.  modifying  244  Fed.  61. 

160,  172,   afe'g  226  Fed.  976.  85  Bogert    v.    Southern    Pac.    E. 

80  City  of  Jamestown  v.  Penn-  Co.,  244  Fed.  61,  afP'g  226  Fed. 
sylvania  Gas  Co.,  263  Fed.  437.  500. 

81  Cotton  V.  Fisheries  Product  BSLindauer  v.  Compania  Palo- 
Co.,  177  N.  C.  56,  97  S.  E.  712.  mas  de  Terrenos  y  Ganados,  Socie- 

83Peluso    V.    City    Taxi    Co.,   —      dad  Anonimo,  247  Fed.  428. 
Cal.  App.  — ,  182  Pac.  808. 
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of  the  subsidiary  company  which  had  contracts  with  plaintiff, 
performance  of  which  was  prevented  by  the  strikers.*'' 

§3035.  Effect  of  receivership,  dissolution,  suspension  or 
succession.  A  corporation  which  has  conveyed  all  its  prop- 
erty may  still  sue  in  its  own  name,  where  such  right  is  expressly 
reserved  in  the  conveyance,  and  need  not  join  its  stockholders.'* 

§3036.  New  and  additional  parties  and  amendments  of 
parties.  The  substitution  of  an  individual  for  a  corporate 
defendant  is  the  substitution  of  one  cause  of  action  for  another.*^ 
When  a  corporation  is  sued  and  service  made  on  the  supposed 
president,  the  petition  may  be  amended  by  substituting  the  sole 
owner  of  the  business  "doing  business  as"  such  corporation  as 
defendant,  and  serving  process  on  him.^' 

§3037.  Intervening  and  interpleaded  parties.  Stockholders 
should  be  permitted  to  intervene  to  set  aside  a  default  judgment 
against  the  corporation,  where  the  judgment  appears  unjust 
and  excessive.^^ 

V.   PLEADINGS 

§  3041.  Naming  and  describing  corporation.  Omitting  the 
prefix  "The"  in  pleading  a  corporate  name  is  immaterial.^^ 
Where  the  name  of  plaintiff  is  such  as  to  indicate  that  it  is 
either  that  of  a  partnership  or  ■  corporation  ("The  Bremen 
Foundry  &  Machinery  Works"),  a  special  demurrer  lies  to  the 
complaint  where  it  does  not  state  whether  it  is  one  or  the 
other;  but  if  no  objection  is  made  and  judgment  is  entered  for 
the  corporation,  the  judgment  is  neither  void  nor  voidable  since 
the  defect  could  have  been  cured  by  amendment.'*   While  a  cor- 

87  Niles-Bement-Pond       Co.       v.  91  Schwabe    v.    American    Eural 

Iron    Moulders'    TTnion,    254    IT.   S.  Credits  Ass'n,  —  Neb.  — ,  175  N. 

77,  65  L.  Ed.  — ,  afE'g  258  Fed.  408.  W.  673. 

88Watson-Loy  Coal  Co.  v.  Men-  92  Culver   v.   Philadelpliia,   B.    & 

roe  Coal  Min.  Co.,  —  W.  Va.  — ,  W.  E.  Co.,  —  Del.  — ,  102  Atl.  980. 

102  S.  E.  485.  93  Bremen    Foundry    &    Machine 

89  Anderson  v.  Doran,  —  Mo.  Works  v.  Boswell,  22  Ga.  App. 
App.  — ,  211  S.  W.  80.      .  434,  96  S.  E.  182. 

90  Bush   V.    Serat,  —  Mo.   App. 
— ,  217  S.  W.  865. 
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poration  may  do  business  under  an  assumed  or  false  name  and 
be  sued  by  such  name,  yet  in  order  to  apply  this  doctrine  in- 
corporation by  some  name  must  be  established.** 

§3042.  Pleading  formation  and  existence  of  corporation; 
necessity — In  general.  It  is  not  always  necessary,  where  plain- 
tiff is  a  corporation,  to  allege  corporate  existence.®*  Where  an 
action  is  brought  on  a  written  instrument,  payable  to  "M. 
Schulz  Company, ' '  in  the  name  of  the  company,  it  is  not  neces- 
sary to  allege  that  plaintiff  is  a  corporation,  under  the  statute 
providing  that  actions  on  written  instruments  may  be  brought 
by  parties  thereto  by  the  same  name  by  which  they  are  desig- 
nated in  such  instrument.*® 

§  3043.  —  Mode  and  sufficiency.  An  allegation  that  plaintiii 
was  incorporated  on  a  certain  date  is  held  insufficient  to  show 
that  there  was  a  corporation  some  four  years  afterwards,  where 
there  is  no  allegation  that  it  continued  to  be  a  corporation.*''' 
Alleging  defendant  is  a  "mutual  chartered  company  doing 
business  in  the  state"  is  a  sufficient  allegation  of  corporate 
existence,  as  against  a  demurrer.**  A  complaint  which  has  at- 
tached to  and  made  a  part  of  it  a  copy  of  the  bond  sued  on 
which  shows  that  the  surety  was  a  corporation  cannot  be  at- 
tacked for  failure  to  allege  that  the  surety  is  a  corporation.** 
Alleging  that  a  company  is  a  "pretended"  corporation  is  in- 
sufficient as  a  conclusion,  without  stating  the  facts.^ 

An  indictment  for  larceny,  in  alleging  ownership  of  the  goods 
by  a  company,  must  state  its  corporate  character.^  An  informa- 
tion sufficiently  avers  corporate  capacity  by  alleging  that  the 
forged  check  was  drawn  on  a  named  bank,  ' '  a  banking  corpora- 
tion organized  and  existing  according  to  law. ' '  ^ 

91  Simpson     v.     Grand     Interna-  Talley,  —  Tex.  Civ.  App.  — ,   211 

tional  Brotherhood,  83  W.  Va.  355,  S.  W.  653. 

98  S.  E.  580.                                     ,  99Sogn  v.  Koetzle,  38  S.  D.  99, 

9SM.  Sehulz  Co.  v.   Griffith,  182  160  N.  W.  520. 

Iowa  650,  166  N.  W.  101.  1  Central    Bank    of   West    Leba- 

96  M.  Schulz  Co.  V.  Griffith,  182  non  v.  Martin,  —  Ind.  App.  — , 
Iowa  650,  166  N.  W.  101.  121  N.  E.  57. 

97  Consolidated  Concessions  Co.  2  People  v.  Picard,  284  111.  588, 
V.  McConnell,  —  Cal.  App.  — ,  180  120  N.  E.   546. 

Pac.  842.  3  State  v.  Stegner,  276  Mo.  427, 

98  United  Mut.  Fire  Ins.   Co.  v.      207  S.  W.  826. 
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§  3045.  Pleading  change  of  name  or  succession.*  A  corpora- 
tion which  made  a  contract  under  its  old  name  may  sue  on  it  in 
its  new  name  by  merely  alleging  that  it  was  entered  into  by  its 
former  corporate  name.* 

§  3046.  Pleading  authority  or  warrant  to  sue  or  defend.   The 

complaint  need  not  allege  that  the  corporation  prosecutes  its 
action  by  attorney.^ 

§  3047.  Pleading  in  derivative  action  hy  stockholder  or  re- 
ceiver, etc.  The  receiver  should  allege  not  only  his  appointment 
but  also  state  the  facts  showing  his  authority  to  sue.'' 

§  3052.  Pleading  substance  of  actionable  right — Charter  and 
by-law  provisions  entering  into  right  of  action.  Where  a  by- 
law is  pleaded,  it  is  not  an  abuse  of  discretion  to  require  its 
substance  and  date  of  adoption  to  be  set  forth.* 

§  3054.  —  Corporate  power  or  want  of  power.  Alleging  that 
a  corporation  had  no  power  to  assign  a  note  is  bad  as  a  con- 
clusion of  law.' 

§  3055.  —  Manner  and  means  of  corporate  action  or  knowl- 
edge ;  meetings,  resolutions  or  agents.  It  is  sufficient  to  allege 
that  an  act  was  done  by  the  corporation  and  prove  that  it  was 
done  by  constituted  authority.^'  In  an  action  against  a  cor- 
poration on  orders  for  the  payment  of  money,  accepted  by  de- 
fendant, it  is  sufficient  to  allege  that  the  corporation  accepted 
the  orders  without  alleging  that  the  acceptance  was  done  by 
or  through  the  authorized  agents  of  the  corporation.^^ 

i  Effect   of   change    of   name   on  9  Central    Bank    of    West   Leba- 

right   to  sue   and  to   be   sued,   see  non   v.   Martin,  —   Ind.   -4^pp.  — , 

§  747,   supra.  121  N.  E.  57. 

6  W.   T.   Kawleigh   Co.  v.   Grigg,  10  Grand  Kapids  &  I.  Ey.  Co.  v. 

—  Mo.  App.  — ,  191  S.  W.  1019.  Jaqua,  —  Ind.  App.  — ,  115  N.  E. 

6  Miller  v.  Berne  Hardware  Co.,  73. 

64  Ind.  App.  473,  116  N.  E.  54.  H  Firestone   Tire   &   Eubber  Co. 

T  Cahall   V.   Lofland,   —  Del.   Ch.  v.  C.  E.  Herrick,  34  Cal.  App.  675, 

— ,   108   Atl.   752.  168  Pac.  578. 

8  Baer    v.    Waseca    Milling    Co., 
143  Minn.  483,  173  N.  W.  401. 
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§3057.  — Officer's  or  agent's  character  and  authority,  or 
rights  and  liabilities.  In  an  action  on  a  draft  executed  solely 
by  an  agent  of  a  corporation,  where  it  is  sought  to  hold  the  cor- 
poration liable,  the  complaint  must  show  that  the  draft  was 
executed  on  behalf  of  the  corporation  and  that  the  agent  pos- 
sessed authority  to  execute  it.^^  In  Connecticut,  under  the 
Keformed  Procedure,  a  complaint  against  both  a  corporation 
and  its  agent,  where  relief  is  sought  in  the  alternative  because 
plaintiff  does  not  know  which  of  the  two  defendants  is  liable, 
need  not  allege  that  the  agent  was  authorized  to  act  for  the 
corporation.^* 

§3059.  — Particular  causes  of  action.  A  corporation  may 
sue  for  libel  without  setting  out  special  damage  where  the  words 
are  libelous  per  se.^* 

§3062.  Joining  and  separating  causes  of  action — In  gen- 
eral.^^  If  two  causes  of  action  are  stated,  one  against  the  cor- 
poration and  one  against  an  officer,  they  must  be  separately 
stated.^^  A  cause  of  action  against  a  corporaluji  for  services 
and  money  paid  may  be  joined  with  a  cause  of  action  against 
the  stockholders  for  their  proportionate  shares  under  their  statu- 
tory liability.^'  Separate  causes  of  action  against  individuals 
and  a  corporation  cannot  be  joined.^* 

§3066.  Defensive  and  dilatory  pleadings — Proper  method 
of  objection  or  defense;  by  whom  made.  A  third  person  not 
a  party  to  the  action  cannot  move  to  dismiss  on  the  ground  that 
defendant  company  was  not  a  corporation.^®    If  an  affidavit  of 

12  Thomas  v.  Newmark  Grain  on  one  contract,  see  Beltz  v.  Great 
Co.,  —  Cal.  App.  — ,  181  Pac.   72.       Western  Lead  Mfg.   Co.,  251  Fed. 

13  E.  B.  Eames   &   Co.  v.   Majq,       696. 

—  Conn.  — ,  106  Atl.  825.  18  Orvis    v.    Howe,    183    N.    Y. 

14  Den  Norske  Ameriekalinje  App.  Div.  1,  170  N.  Y.  Supp.  264. 
Aetiesselskabet  v.  Sun  Prtg.  &  17  Avery  v.  Chueawalla  Devel- 
Pub.  Ass'n,  226  N.  Y.  1,  122  N.  opment  Co.,  175  Cal.  644,  166  Pac. 
E.  463.  1002. 

15  See  also  §  2715,  supra.  18  Beveridge    v.    Crawford    Cot- 
Misjoinder  of   causes   of  action,      ton   Mills,  257  Fed.   832. 

see  Marseh  v.  Southern  New  Bng-  19  Dudley    v.     Carter    Bed    Ash 

land    E.    Corporation,    230    Mass.  Collieries  Co.,  125  Va.  701,  100  S. 

483,  120  N.  E.  120.  E.  466. 
Splitting  cause   of  action   based 
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defense  is  made  by  a  corporate  agent  who  is  not  a  regular  officer, 
it  must  show  why  it  was  not  made  by  an  officer  and  aver  that 
affiant  has  personal  knowledge  of  the  facts  stated.^" 

§3069.  — Objections  in  abatement  and  to  the  jurisdiction. 

Where  want  of  jurisdiction  is  set  up  by  a  corporation,  facts 
must  be  pleaded  to  show  such  want  of  jurisdiction  where  not 
apparent  on  the  face  of  the  complaint.^^ 

§  3072.  Mode  and  sufficiency  of  answers,  denials  and  pleas — 
Pleading  misnomer.  Misnomer  must  be  pleaded  in  abatement, 
under  the  common-law  procedure.^*  Where  a  corporation  is 
sued  by  its  former  name,  it  may  waive  the  right  to  plead  mis- 
nomer and  may  appear  and  plead  in  its  true  name,  with  appro- 
priate averments  to  show  that  it  is  the  identical  party  sued.^^ 

§3073.  — Pleading  nonexistence  or  nul  tiel  corporation.^* 

A  plea  of  nul  tiel  corporation  is  a  good  plea  in  bar,^^  but  it 
must  be  verified,  under  the  Alabama  statute.^®  Corporate  ex- 
istence of  plaintiff  cannot  be  denied  by  defendant  unless 'want 
of  corporate  existence  is  pleaded.^'"  In  order  for  a  corporate  de- 
fendant to  deny  incorporation,  under  the  Virginia  statute,  there 
must  be  an  affidavit  denying  such  incorporation.^^ 

Denial  of  corporate  existence  on  information  and  belief  is 
insufficient.^^  A  denial  on  information  and  belief  of  an  allega- 
tion that  plaintiff  was  a  corporation  engaged  in  insuring  prop- 
erty does  not  put  in  issue  corporate  capacity.^" 

20  Mintz  V.  Tri-County  Natural  86  Ashurst  v.  Arnold-Iienegar- 
Gas  Co.,,  259  Pa.  477,  103  Atl.  285.  Doyle  Co.,  201  Ala.  480,  78  So.  386. 

21  Atlantic  Coast  Line  E.  Co.  v.  27Ayash  v.  Wm.  Gerbst  Brew- 
Ballard,  —  Fla.  — ,   80  So.  436.  ing  Co.,  —  Ga.  App.  — ,  94  S.  E. 

22  Elbert    v.    "Wilmington    Turn-  282. 

gemeinde,  —  Del.  — ,  107  Atl.  215.  28  Dudley    v.     Carter    Red    Ash 

23  Stewart  v.  Preston,  —  Fla.  Collieries  Co.,  125  Va.  701,  100  S. 
— ,  86  So.  348.  E.   466. 

24  General  denial  as  sufficient  to  29  Eogers  Bros.  Co.  v.  Beck,  — 
raise   question   of   corporate   exist-  Cal.  App.  — ,  184  Pac.  515. 

ence,  see  §3085,  infra.  SO  Westchester   Fire    Ins.   Co.   v. 

25  Ashurst  V.  Arnold-Henegar-  Bollin,  106  S.  C.  45,  90  S.  E.  327. 
Doyle    Co.,    201    Ala.    480,    78    So. 

386. 
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§  3078.  —  Pleading  particular  defenses  of  substance.  Ratifi- 
cation need  not  be  specially  pleaded.'^  The  illegality  of  a  cor- 
porate contract  for  permanent  employment,  forbidden  by  stat- 
ute, need  not  be  pleaded  in  order  to  be  invoked  as  a  defense  by 
tlie  corporation  in  an  action  against  it  on  such  contract.'^  Ultra 
vires  must  be  pleaded.^^ 

§  3080.  Amendments  and  supplemental  pleadings.  Allowance 
of  an  amendment  by  denying  incorporation  of  plaintiff  is  dis- 
cretionary.^* Misnomer  of  the  corporation  is  generally  amend- 
able,^^ but  not  where  defendant  corporation  does  not  appear 
and  it  is  not  shown  that  the  right  party  had  been  served  although 
by  the  wrong  name.^^  If  a  corporation  named  as  defendant  is 
in  court  but  the  complaint  incorrectly  states  where  it  was  in- 
corporated, an  amendment  is  proper  to  correct  the  mistake.^'' 
An  amendment  of  the  complaint  by  striking  out  an  allegation 
that  plaintiff,  a, corporation,  entered  into  the  contract  sued  on, 
and  substituting  an  allegation  that  the  contract  was  a  part- 
nership one  and  that  the  plaintiff  corporation  became  the  owner 
of  all  the  partnership  assets,  does  not  change  the  cause  of  action 
and  is  permissible.^*  Where  a  motion  in  arrest  of  judgment 
is  based  upon  the  failure  to  implead  a  Nebraska  corporation, 
plaintiff  has  a  right  to  obviate  the  fault  on-  which  the  motion  is 
based  by  filing  an  amendment  changing  an  allegation  that  de- 
fendant is  a  Michigan  corporation  to  one  that  it  is  a  Nebraska 
corporation.^'  However,  service  on  the  secretary  of  a  domestic 
corporation  does  not  authorize  an  amendment  of  the  declaration 
by  substituting  the  name  of  a  Canadian  corporation  as  defends 
ant,  where  the  secretary  was  not  an  official  of  the  Canadian 
corporation.*" 

31  Buckeye  Cotton  Oil  Co.  v.  Nunez,  —  Colo.  — ,  180  Pac.  78, 
Sloan,    250    Fed.    712,    725.  and  see  §§  742,  743,  supra. 

32  Williams  v.  Great  Northern  36  Mahan  v.  Wyopo  Co.,  —  Wyo. 
E.   Co.,   108   "Wash.   344,   184   Pac.  — ,   189  Pac.   633. 

340.  37  Bishop-Babcock -Becker   Co.   v. 

33  Coliseum  Athletic  Ass'n  v.  Hyde,  61  Okla.  250,  161  Pac.  172. 
Dillon,  —  Mo.  App.  — ,  223  S.  W.  38  Old  &  Wallace  v.  Joseph  E. 
955.  Marquette,    Jr.,    Inc.,    183    N.    Y. 

34  Licensed  Retail  Liquor  Deal-  App.  Div.  583,  170  N.  T.  Supp.  84. 
ers'  Ass'n  v.  Denton,  144  Minn.  39 Boyd  v.  Buick  Automobile 
81,  174  N.  W.  526.  Co.,  182  Iowa  306,  165  N.  W.  908. 

35  Denver    &    E.    G.    E.    Co.    v.  10  Parke,  Davis  &  Co.  v.  Grand 
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§  3082.  Set-off  and  counterclaim.  In  an  action  against  a 
national  bank  in  a  state  court,  the  practice  and  pleadings  pre- 
scribed by  the  state  in  regard  to  a  counterclaim  or  recoupment 
cannot  be  resorted  to,  so  as  to  defeat  the  object  and  intent  of  a 
federal  enactment.*^  A  foreign  corporation,  doing  business  in 
Georgia  through  agents  located  there,  is  not  a  nonresident  cor- 
poration, within  the  rule  as  to  pleading  recoupment  in  a  tort 
action.** 

§3083.  Signature,  seal  and  verifications  or  aflSdavits.*'    In 

Delaware,  it  is  held  that  an  answer  in  equity  must  be  under 
the  corporate  seal ;  **  and  in  that  state  the  equity  rule  of  court 
requiring  that  where  there  are  interrogatories  all  answers  must 
be  under  oath,  does  not  apply  to  a  corporation  defendant.*' 
The  verification  of  a  pleading  need  not  state  why  the  verifica- 
tion is  not  made  by  the  party  nor  the  grounds  of  belief,  where 
nothing  is  alleged  on  information.*®  Where  a  corporation  is  a 
domestic  one,  a  verification  of  a  pleading  by  the  president  need 
not  set  forth  the  grounds  of  the  affiant's  belief  as  to  matters 
alleged  upon  information.*'' 

§3085.  Issues,  variance  and  admissions — Misnomer  or  mis- 
description. A  variance  as  to  the  state  in  which  plaintiff  was  in- 
corporated ordinarily  is  not  fatal.** 

Trunk  E.  System,  207  Mich.  388,  174  44  Hopper    y.    Fesler    Sales    Co., 

N.   "W.   145.  —    Del.     Ch.    — ,     100    Atl.    791; 

41  Planters '  Nat.  Bank  of  Vir-  Whitmer  v.  William  Whitmer  & 
ginia  v.  Wysong  &  Miles  Co.,  177  Sons,  —  Del.  Ch.  — ,  98  Atl.  940. 
N.  C.  380,  99  S.  E.  199,  referring  46  Hopper  v.  Fesler  Sales  Co., 
to  usury  statutes.  —  Del.  Ch.  — ,  100  Atl.  791.     See 

42  Youngblood  v.  Armour  Fer-  also  Whitmer  v.  William  Whitmer 
tilizer  Works,  23  Ga.  App.  731,  99  &  Sons,  —  Del.  Ch.  — ,  98  Atl. 
S.  E.  314.  940. 

43  See  also   §  3073,  supra.  46  Treen    Motors    Corporation   v. 
Verification    of   pleadings   under      Van  Pelt,  106  N.  Y.  Misc.  357,  174 

New  York   statutes,   see   Davidson  N.   Y.   Supp.   500. 

V.  Penn-Virginia  Co.al  &  Coke  Co.,  47  Treen   Motors    Corporation   v. 

109   N.   Y.    Misc.    130,    178   N.    Y.  Van    Pelt,    106    N.    Y.    Misc.    357, 

Supp.    205.  174  N.  Y.   Supp.  500. 

Verification  hy  corporate  officer,  48  Tropical    Inv.    Co.    v.    Brown, 

see  part  of  note  on  pp.  58,  59  of  —  Cal.  App.  — ,  187  Pac.  133. 
1   A.   L.  E. 
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§  3086.  —  As  to  existence  or  charter.  Statutes  in  most  of  the 
states  expressly  provide  that,  in  actions  by  or  against  corpora- 
tions, it  is  not  necessary  to  prove  the  existence  of  such  corpora- 
tion, unless  the  defendant,  in  his  answer,  expressly  avers  that 
the  plaintiff,  or  defendant,  as  the  case  may  be,  is  not  a  cor- 
iporation.*'  The  New  York  statute  providing  that  corporate 
existence  need  not  be  proved  unless  denied  under  oath  does  not 
prevent  a  corporation  from  proving  under  a  mere  general  denial 
the  actual  date  of  incorporation  to  show  that  the  contract  sued 
on  was  made  before  incorporation.^"  In  an  action  for  goods 
sold,  where  the  complaint  alleges  that  at  all  times  mentioned 
the  defendant  was  a  corporation,  which  allegation  was  denied 
by  answer,  the  issue  is  not  confined  to  whether  defendant  was 
a  corporation  at  the  time  of  the  commencement  of  the  action.^* 

VI.    EVIDENCE  AND   WITNESSES 

§3088.  Matters  judicially  noticeable — In  general.  Judicial 
notice  will  be  taken  that  two  persons  cannot  alone  incorporate.** 
Judicial  notice  is  not  taken  of  what  private  corporations  are  or 
are  not  domestic  corporations ;  *^  of  the  volume  of  business  done 
by  a  telegraph  company  at  a  particular  office,  or  the  like ;  ** 

iSFruth   V.   Bolt,   39   S.   D.    371,  whether    a    particular    corporation 

164  N.  W.  270.  was     organized     under     the     local 

Allegation    of    incorporation    of  statutes.       Mahan    v.    Wyopo    Co., 

defendant,  where  not  put  in  issue,  —   Wyo.  — ,  189  Pac.  633. 

need  not  be  proved.    Burke  v.  Cur-  Judicial  notice  will  not  be  taken 

tis  Aeroplane   Motor   Co.,  —   Ala.  of  a  statute   granting  the  charter 

— ,  85  So.  703.  of   a   railroad  nor   of   amendatory 

BOGaldieri  v.  Arthur  Waist  Co.,  acts   changing   its   name.      Dunley 

98    N.    T.    Misc.    612,    163    N.    Y.  v.    Chicago,   B.    &   Q.    E.    Co.,    200 

Supp.    154.  111.  App.  75. 

51  Shelton   Tack   Co.   v.   Reliable  But    a    federal    court    in    New 

Metal    Box    Mfg.    Co.,    —    N.    Y.  Hampshire    takes    judicial    notice 

Miac.   — ,    177    N.    Y.    Supp.    163,  that  the  Boston  &  Maine  Railroad 

overruling    dictum    in    Galdieri    &  is  incorporated  and  doing  business 

Co.  V.  Arthur  Waist  Co.,  98  N.  Y.  in    New    Hampshire,    as    well  .as 

Misc.  612,  163  N.  Y.  Supp.  514.  Massachusetts,  and  hence  a  citizen 

62  Jones  Min.  Co.  v.  Cardiff  Min-  of  New  Hampshire.    Peterborough 

ing  &  Milling  Co.,  —  Utah  — ,  191  R.  R.   v.   Boston  &  M.  E.  E.,   239 

Pac.  426.  Fed.   97. 

53  Mahan  v.  Wyopo  Co.,  —  Wyo.  64  Western   IT.    Tel.    Co.   v.    City 

— ,  189  Pac.  633.  of   Decatur,   202   Ala.   593,   81    So. 

Judicial  notice   is  not   taken   of  199. 
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of  the  appointment  by  a  foreign  corporation  of  an  agent  on 
whom  process  may  be  served ;  ^^  nor  of  the  purposes  of  a  Y.  M. 
C.  A.  local  branch,  in  order  to  classify  it  as  a  charitable  cor- 
poration.^^ So  what  are  the  offices,  held  by  officers,  of  a  private 
corporation,  is  not  the  subject  of  judicial  notice.^'' 

If  the  name  of  a  party  is  manifestly  a  charitable,  educational, 
commercial,  manufacturing  or  financial  one,  such  as  are  usual 
objects  of  incorporation,  and  not  one  common  to  partnerships  or 
individuals,  it  should  import  a  corporation,  and  whether  it  does 
or  not  should  as  a  general  rule  be  left  to  judicial  knowledge.^' 

§  3089.  —  General  common  knowledge.  Judicial  notice  will 
be  taken  that  this  country  took  over  the  railroads  by  act  of 
Congress  as  a  war  measure ;  ^®  of  the  nature  and  purposes  of 
fraternal  associations ;  ^^  and,  in  Missouri,  that  the  ' '  University 
of  Missouri"  is  a  corporation.®^ 

§3090.  Presumptions    and    burden    of    proof — In    general. 

Bank  stock  is  presumed  to  be  worth  at  least  par.®* 

§  3091.  —  As  to  corporate  existence,  formation  and  powers, 

By-laws  are  presumed  valid.®* 

§3093.  — As  to  officers  and  agents  and  their  authority.®* 

There  is  no  presumption  that  corporate  officers  had  acted  as 

55  Existence  of  his  agency  by  - — ,  85  So.  765;  McDougal  v.  Louis- 
appointment  to  receive  process  as  ville  &  N.  B.  Co.,  —  Ala.  App. 
required  by  statute  in  case  of  • — ,  85  So.  880;  Kneeland-Bigelow 
foreign  corporations,  in  case  of  Co.  v.  Michigan  Cent.  E.  Co.,  207 
service  on  particular  agent,  can-  Mich.  546,  "174  N.  W.  605. 
not  be  judicially  noticed.  Na-  60  Brown  v.  Steckler,  40  N.  D. 
tional  Surety  Co.  v.  Board  Sup'rs  113,  1  A.  L.  E.  753,  168  N.  W. 
Holmes  County,  120  Miss.  565,  83  670. 
So.   8.  61  State   v.    Lohg,   278   Mo.    379, 

66Susman    v.    Y.    M.    C.    A.    of  213  S.  W.  436. 

Seattle,   101   Wash.   487,   172   Pac.  62  Seandauavian  American  Bank 

554.  v.  Westby,  —  N.  D.  — ,  172  N.  W. 

67  Ex   parte   State,   201   Ala.   59,  665. 

77   So.    353.  63  Ex     parte     Baldwin     County 

68  Stewart  v.  Prestom,  —  Fla.  Producers '  Corporation,  203  Ala. 
— ,  86  So.  348.  345,  83  So.  69. 

69  Hines    v.    Wimbish,  —    Ala.          64  Burden  of  proof  to  show  au- 
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Such  prior  to  a  resolution  that  named  persons  are  the  officers 
of  the  corporation.®^  There  is  no  presumption  that  one  an  officer 
of  a  corporation  on  a  certain  date  continued  to  be  an  officer  at 
a  later  date.*® 

§3094.  Admissiljillty,  introduction  and  sufficiency  of  evi- 
dence. In  the  absence  of  proof  to  the  contrary,  very  slight  evi- 
dence of  incorporation  will  sustain  a  finding  that  a  party  to  a 
contract  is  a  corporation,  although  not  so  described  in  the  con- 
tract.®'' A  note,  although  not  executed  by  the  proper  corporate 
officer,  is  admissible  in '  an  action  against  the  corporation  for 
money  loaned,  as  evidence  tending  to  establish  the  loan.®®  The 
rule  that  in  case  of  words  libelous  per  se  no  proof  of  special 
damage  is  necessary  applies  where  a  corporation  is  libelled.®^ 

§  3096.  Best  and  secondary  rule — Organization,  objects,  char- 
ter and  by-laws  and  personnel.'''®  Incorporation  may  be  proved 
orally.''^ 

§  3097,  —  Corporate  acts  and  resolutions.  Corporate  records 
are  the  best  evidence  of  facts  shown  thereby.''^  But  while  ordi- 
narily the  official  acts  of  a  corporation  should  be  shown  by  the 
minutes  or  other  records  kept,  yet  where  no  records  are  keptj 
oral  evidence  is  admissible  in  their  stead.''® 

thority    of    officer    to    execute,    in  ber  Co.,  261  Pa.  241,  7  A.  L.  E.  1433, 

action  on  unsealed  instrument,  see  104  Atl.  548. 

§  1943,    supra.  69  Cotton     Lumber     Co.     v.     La- 
Presumption     as     to     power     of  Crosse  Lumber  Co.,  200  Mo.  App. 

president   to   execute   note,   in   ac-  7,  204  S.  "W.  957. 

tion  on  note,  see  §  2038,  supra.  70  Parol,    and   best,    evidence    to 

Parol  evidence   to   show  author-  show    stock    ownership,    see    §  569, 

ity   of   officers,    see    §  1904,    supra.  supra. 

6B  Johnson  Bros.  Lighterage   Co.  71  See   §425,  supra. 

V.  American   Union   Line,    110    N.  72  Palmer  v.   Bratager,  41  S.  D. 

Y.    Misc.    326,    180    N.    Y.    Supp.  649,   172   N.    W.   507. 

460.  73  Fields    V.    Bullington,    20    Ga. 

66  Hurley  v.   Randall,  —   E.   L  App.  102,  92  S.  B.  653. 

— ,  111  Atl.   530.  Where   no   record   is  made   of   a 

67  Simpson  v.  Grand  Interna-  directors'  meeting,  parol  evidence 
tional    Brotherhood,     83     W.     Va.       as  to  acts   of  the  board  is  admis- 

,  355,  98  S.  E.  580.  sible.     Norma  Min.  Co.  v.  Mackay, 

68Seouton  v.  Stony  Brook  Lum-      241   Fed.    640;    Copper   King   Min. 
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§3098.  — Corporate  doings  and  contracts.  Authority  from 
the  board  of  directors  to  an  executive  officer  to  execute  a  deed 
or  mortgage  may  be  shown  by  parol.''*  To  prove  employment 
by  a  board  of  directors,  a  resolution  of  the  directors  duly  en- 
tered in  the  books  need  not  be  shown  but  it  is  sufficient  to  show 
that  the  board  did  in  fact  authorize  the  employment.''* 

§  3100.  Parol  evidence  rule.  Corporate  minutes  and  records 
are  prima  facie  evidence  of  the  facts  stated  therein,  but  parol 
evidence  is  always  admissible  to  explain  or  supplement  them 
where  ambiguous  or  incomplete.''®  Thus,  the  full  transaction 
may  be  shown  by  parol  where  only  part  of  it  appears  in  the 
minutes  of  the  directors'  meeting.''''  So  a  president  of  a  cor- 
poration who  signs  a  contract  as  such  may  nevertheless  show 
by  parol  a  collateral  agreement  personal  to  himself.''*  Likewise, 
the  actual  consideration  for  a  transfer  of  stock  may  be  shown 
by  parol.'"  Parol  evidence  is  also  admissible  to  show  the  cor- 
porate identity  of  a  charitable  coi"poration  to  whom  a  bequest 
had  been  made.*" 

A  subscription  to  stock  comes  within  the  rule  that  a  written 
contract  cannot  be  impaired  or  changed  by  parol.*^  Thus,  a 
subscription  contract  cannot  be  varied  by  parol  evidence  of  the 
agent  of  the  corporation  to  show  intent,  unless  stipulations  were 
omitted  by  mistake,  accident  or  fraud.**   So  the  written  contract 


Co.    V.    Hanson,   —   Utah   — ,   176 
Pac.  623. 

Acts  of  directors  may  be  shown 
by  parol  when  it  is  shown  that  no 
record  was  made  thereof  or  that 
if  one  was  made  it  had  been  lost. 
Copper  King  Min.  Co.  v.  Hanson, 
—  Utah  — ,  176  Pae.  623. 

74  McCartney  v.  Clover  Valley 
Land   &  Stock  Co.,  232  Fed.   697. 

75  Ney  v.  Eastern  Iowa  Tel.  Co., 
185  Iowa  610,  171  N.  W.  26. 

76  Shuman  v.  Main,  Beaver  & 
Black  Creek  Mut.  Fire  Ins.  Co., 
265   Pa.   38,   108   Atl.   265. 

77  Lawrence    v.    Premier   Indem- 


Co., 


nity   Assur. 
Pac.  431. 

78  Continental 


Cal.   — ,    182 


Trust      Co. 


Johnston,    —    Colo.    — ,    188    Pac. 
1112. 

79  Fay  V.  Corbett,  233  Mass. 
403,   124   N.   E.   73. 

80  Sisters  of  Charity  v.  Emery, 
144  La.  614,  81  So.  99. 

81  Bunn  v.  Farmers '  Warehouse 
Co.,  18  6a.  Ap'p.  567,  90  S.  E.  78; 
Boushall  V.  Stronach,  172  N.  C. 
273,  90  S.  E.  198;  Mitchell  v. 
Porter,  —  Tex.  — ,  223  S.  W.  197; 
Turner  v.  Cattleman's  Trust  Co., 
—  Tex.  — ,  215  S.  W.  831;  Burehill 
V.  Hermsmeyer,  —  Tex.  Civ.  App. 
— ,  212  S.  W.  767,  and  see  §§569, 
577,   609,   supra. 

82 Turner  v.  Cattleman's  Trust 
Co.,   —   Tex.   — ,   215    S.   W.   831. 
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of  subscription  cannot  be  varied  by  parol  evidence  that  part  of 
the  subscription  was  made  for  another,  but  it  may  be  shown  by 
parol  that  others  agreed  to,  and  did,  pay  part  of  the  subscrip- 
tion.** But  if  the  contract  is  incomplete  and  executory,  parol 
evidence  is  admissible  to  show  when  the  stock  was  to  be  issued 
and  delivered.**  So  parol  evidence  is  admissible  to  determine 
the  meaning  of  the  word  "securities"  as  used  in  a  stock  sub- 
scription contract,  where  ambiguous.** 

Minutes  of  directors'  meeting  are  not  a  written  instrument, 
not  subject  to  contradiction,  but  instead,  in  the  absence  of  an 
estoppel,  it  is  permissible  to  show  by  parol  exactly  what  took 
place  at  the  meeting.*^  Corporate  records  do  not  preclude  the 
other  party  to  a  contract  from  showing  that  the  transaction  is 
not  correctly  set  forth  therein,  where  the  adverse  party  had 
no  part  in  making  the  record  and  has  never  assented  to  it ;  and 
this,  rule  applies  where  a  corporation  deals  with  a  member.*' 
However,  corporate  minutes  cannot  be  impeached  by  parol  evi- 
dence of  directors.** 

§3101.  Books  and  records  as  documentary  evidence.     The 

contents  of  corporate  books,  where  relevant,  are  admissible,*' 
provided  they  are  not  self-serving  declarations.'"  In  any  event 
corporate  books  more  than  thirty  years  old  are  admissible,  on 
proper  proof  of  identity.'^ 

Corporate  records  are  not  evidence  in  favor  of  the  company 
to  show  its  intent.'^    An  entry  in  the  minutes  of  the  corpora- 

83  Vaughan-Eobertson   Drug   Co.  89  Pearson  v.  Wallace,  204  Mich. 

V.   Grimes-Mills   Drug   Co.,   173   N.  643,  170  N.  "W.  72.     See  Purick  v. 

C.  502,  92  S.  E.  376.  Port    Jefferson     Elec.     Light     Co., 

84Zapp    V.    Spreckels,    —    Tex.  186  N.  Y.   App.   Div.   214,  174  N. 

Civ.  App.  — ,  204  S.  "W.  786.  Y.  Supp.  285. 

86 Mitchell    V.    Porter,    —    Tex.  90Eoyee   v.    Farmers'   Life   Ins. 

Civ.   App.   — ,   194   S.   W.   981.  Co.,  —  Kan.  — ,  191  Pac.  581. 

86  Lawrence  v.  Premier  Indem-  91  Geary  St.,  P.  &  O.  E.  Co.  v. 
nity  Assur.  Co.,  —  Cal.  — ,  182  Campbell,  39  Cal.  App.  496,  179 
Pao.  431.  Pac.  453. 

87  Daggett  V.  St.  Paul  Tropical  92  Com.  v.  Clark  County  Nat. 
Development  Co.,  141  Minn.  '51,  Bank,  187  Ky.  151,  219  S.  W. 
169  N.  W.  252.  175. 

88  Great  Western  Mfg.  Co.  v. 
Porter,  103  Kan.  84,  172  Pac. 
1018. 
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tion  showing  that  certain  stock  had  been  paid  for  in  full  is  not 
conclusive  against  creditors  of  the  corporation.®*  Minutes  of 
stockholders'  meeting  are,  however,  sometimes  admissible  in 
favor  of  the  corporation,  as  against  a  third  person  who  was 
present  at  the  meeting.®*  Sham  and  fictitious  entries  in  cor- 
porate books  are  not  evidence  of  the  existence  of  the  facts  stated 
in  such  entries.®^ 

§  3102.  Books  and  records  as  disserving  declarations  and  ad- 
missions. A  corporation  may  be  estopped  to  dispute  the  ac- 
curacy of  its  minutes.®^ 

§  3103.  Authentication  of  books  and  records  for  introduction. 

The  charter,  to  be  admissible  in  evidence,  must  be  a  properly 
certified  copy.®'' 

§3104.  Admissions  and  declarations  by  officers,  agents  and 
stockholders.  Admissions  or  representations  of  the  president 
of  a  corporation  are  not  binding  on  directors,  where  the  former 
is  not  an  agent  of  the  latter.®^  Corporate  books  are  admissible 
against  directors  in  an  action  by  receivers  to  recover  from  them 
unlawful  dividends  paid.®® 

§  3105.  Modes  of  proving  particular  facts — In  general.^ 

§  3106.  —  Corporate    existence,    incidents    and    character. 

The  charter  of  a  corporation  is  admissible  in  evidence  to  show 
the  purposes  of  the  corporation  or  the  nature  of  its  business.^ 
To  prove  nonexistence  of  a  corporation  when  a  sale  was  made,  its 
certificate  of  incorporation  of  a  later  date  is  admissible.* 

93  Home  Sav.  Bank  v.  Los  An-  98  Reno  v.  Bull,  226  N.  Y.  54C 
geles  City  Eealty  Co.,  —  Cal.  — ,      124  N.  E.  144.' 

171  Pac.   290.         •  99  Hodde  v.  Nobbe,  —  Mo.  App 

94  Dakota    Coffee    Co.    v.    John-      — ,  221  S.  W.  130. 

son,  —  N.  D.  — ,  178  N.  W.  291.  1  Proof  of  subscriptions  to  stock 

95  Axf ord  V.  Western   Syndicate       see    §  569,   supra. 

Inv.    Co.,    141    Minn.    412,    170    N.  2  C.    C.    Slaughter   Cattle   Co.   v 

W.   587.  Pastrana,    —    Tex.    Civ.    App.   — , 

96  Great    Western"  Mfg.    Co.    v.  217  S.  W.  749. 
Porter,    103    Kan.     84,     172     Pac.  3  Midland  Trading  Co.  v.  Hecht 
1018.  kopf,  —  N.   Y.   Misc.  — ,  176  N, 

97  See  Landis  v.   State,  85  Tex.  Y.   Supp.   712. 
Or.  App.  381,  214  S.  W.  827. 
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§3108.  Witnesses  in  action  where  corporation  is  party — 
Competency  where  interest  of  a  decedent  is  adverse.  A  statu- 
tory rule  that  no  person  shall  be  allowed  to  testify  when  the  other 
party  to  the  transaction  is  dead  applies  to  the  death  of  a  cor- 
porate representative.*  But  a  party  to  a  corporate  contract  is 
competent  to  testify  in  relation  to  a  personal  transaction  be- 
tween himself  and  a  deceased  officer  of  such  corporation.^  Where 
one  corporation  sues  another,  an  officer  of  the  plaintiff  may 
testify  as  to  declarations  made  by  the  president,  since  deceased, 
of  defendant,  at  least  under  the  terms  of  the  North  Carolina 
statute.^  Evidence  as  to  acts  of  directors  or  stockholders  as  a 
body  is  not  inadmissible  as  relating  to  transactions  with  a  de- 
ceased stockholder,  although  he  attended  such  meeting.''  A 
stockholder  who  had  sold  his  stock  is  not  "interested  in  the 
event, ' '  as  applied  to  subsequent  dealings  with  the  stock,  so  as  to 
be  precluded  from  testifying  against  the  representative  of  a 
deceased  person.* 

The  president  of  a  mercantile  corporation  is  presumptively 
a  stockholder,  and  a  person  interested  in  the  event  of  an  action 
against  the  corporation,  so  as  to  be  presumptively  incompetent, 
under  the  statute,  to  testify  as  to  a  conversation  with  a  de- 
ceased person  relating  to  a  matter  in  issue.^ 

§3109.  Subpoenas  and  notices  to  produce  or  to  allow  in- 
spection.i" 

§3110.  Discovery,  inspection  and  examination  or  deposi- 
tion.i^  The  right  to  inspect  books  of  a  foreign  corporation  is 
not  precluded,  in  New  York,  by  the  fact  that  the  books  are 

1  Bright  V.  Virginia  &  Gold  Hill  Go.   v.   L.  L.  May   Co.,   141   Minn. 

Water   Co.,  254  Fed.   175,  Nevada  255,,  169  N.  W.  797. 

statute.  10  See  §  2805,  supra. 

5  Keystone  Coal  &  Coke  Co.  v.  11  Examination  of  corporation 
Hall,  83  W.  Va.  287,  98  S.  E.  572.  before  trial,  under  New  York  stat- 

6  Fidelity  Bank  v.  Wysong  &  utes,  see  Harby  S.  S.  Co.  v.  Stateu 
Miles  Co.,  177  N.  C.  28,  98  S.  E.  Island  Shipbuilding  Co.,  189  N.  Y. 
769.  App.    Div.    769,    178    N.    Y.    Supp. 

7Spivey  v.  Pugh,  140  Ark.  296,  818. 

215  S.  W.  739.  Examination  of  foreign  eorpora- 

SKalman  v.   Eeubel,   191   N.   Y.  tion    before    trial,    under    statute, 

App.    Div.    402,    181    N.    Y.    Supp.  see  Sivelli  v.  New  River  Coal  Co., 

471.  184   N.  Y.   App.  Div.   935,  171   N. 

9  Caldwell    Milling    &    Elevator  Y.  Supp.  429. 
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outside  the  state. ^^  A  corporation  is  not  privileged  from  the 
production  of  its  books  and  papers,  even  though  they  tend  to 
incriminate  an  officer  thereof.^*  In  Texas,  the  statutory  right 
of  a  party  to  take  depositions  applies  to  corporations.^* 

In  New  York  a  corporation  not  a  party  to  an  action  cannot  be 
examined  before  trial ;  ^^  and  an  order  for  examination  before 
trial  must  direct  the  examination  of  the  corporation  as  an  ad- 
verse party  rather  than  the  examination  of  one  of  its  officers.^* 
The  manager  of  an  important  branch  of  a  corporation  is  a 
"managing  agent  thereof"  within  a  statute  regulating  examina- 
tion of  a  party  before  trial. ^^ 

VII.    TEIAIi    AND    ITS    INCIDENTS 

§  3112.  In  general.  Actions  by  a  corporation  to  recover  from 
the  same  defendant  a  balance  due  on  subscriptions  to  stock  are 
properly  consolidated.^*  Where  the  only  thing  in  common  be- 
tween two  suits  against  a  corporation  is  an  application  for  a 
receivership,  and  a  receiver  had  been  appointed  in  one  of  the 
suits,  the  suits  should  not  be  consolidated.^* 

§3113.  Conduct  and  control;  compromise  and  discontinu- 
ance. In  case  of  a  corporation,  an  affidavit  for  continuance 
should  be  made  by  the  president,  treasurer  or  cashier.*" 

§3114.  Judge  and  jury.*^  A  judge  owning  stock  in  a  com- 
pany sued  with  others  to  recover  oil  lands  is  disqualified  to  sit, 
under  the  federal  statutes.**  But  a  jijdge  who  has  disposed  of  his 

12  Wilson  V.  Van  Dorn  Iron  N.  Y.  Misc.  370,  172  N.  Y.  Supp. 
Works   Co.,   106   N.   Y.   Misc.   442,      219. 

174    N.    Y.    Supp.    684.  18  Columbia-Knickerbocker  Trust 

13  Linn    v.    United    States,    251  Co.   v.   Abbot,  247  Fed.   833. 
Fed.  476.  19  Adler  v.  Seaman,  266  Fed.  828. 

14  El  Paso  Elec.  Ey.  Co.  v.  20  Voorliees  Eubber  Co.  v. 
Sauerenmann,  —  Tex.  Civ.  App.  Brunswiok-Balke-Collender  Co.,  — 
— ,  208  S.  W.  237.  Del.  — ,   105   Atl.   786. 

16  Lasher    v.     Hart,    —    N.     Y.  21  Disqualification    of    judge    of 

Misc.  — ,  170  N.  Y.  Supp.  981.  appellate     court,    as    policyholder, 

16  Educational  Films  Corpora-  etc.,  see  California  State  Life  Ins. 
tiou  V.  Lincoln  &  Parker  Co.,  192  Co.  v.  Kring,  —  Tex.  Civ.  App. 
N.   Y.   App.   Div.    621,    183    N.   Y.  — ,   208   S.   W.   872. 

Supp.    113.  22  In    re    Honolulu    Consol.    Oil 

17  Miller  v.  W.  K.  Jahn  Co.,  104       Co.,  243   Fed.   848. 
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stock  before  the  bringing  of  an  action  by  or  against  the  corpora- 
tion is  not  disqualified  unless  it  is  shown  that  his  statutory  lia- 
bility as  a  stockholder  exists  notwithstanding  his  disposal  of 
the  stock.^'  The  fact  that  the  wife  of  the  judge  is  a  stock- 
holder in  a  corporation  which  is  a  party  to  a  pending  suit  does 
not  disqualify  the  judge,  under  the  California  statute  disquali- 
fying judges  in  actions  to  which  he  is  a  party  or  in  which  he 
is  interested  or  where  he  is  related  to  either  party  by  con- 
sanguinity or  affinity  within  the  third  degree.^* 

A  juror  who  states  he  is  prejudiced  against  personal  injury 
actions  against  corporations,  is  properly  rejected  in  such  an 
action  .^^  Relationship  within  the  prohibited  degrees  to  a  stock- 
holder disqualifies  a  juror,  in  a  prosecution  of  the  corporation.^^ 

Vm.    JUDGMENT    AND    ENFORCEMENT;    APPEAL    AND    REVIEW 

§  3119.  Defaults  and  confessions.  A  default  judgment  against 
a  corporation  is  void  where  it  does  not  appear  that  proof  was 
made  that  the  person  on  whom  service  was  made  was  an  officer 
or  agent  of  the  defendant  corporation.^''  Negligence  of  the  stat- 
utory agent  of  a  domestic  corporation  in  not  notifying  it  of  the 
pendency  of  a  suit  against  it  is  not  excused,  so  as  to  authorize 
the  setting  aside  of  a  default  judgment,  because  he  did  not 
know  the  address  of  the  company,  where  it  appears  in  the  incor- 
poration papers  duly  filed.''*  Stockholders  should  be  permitted 
to  intervene  to  set  aside  a  default  judgment  against  the  corpora- 
tion, in  a  proper  case.^® 

Disqualification  of  stockholder  as  26  Fordham    v.    State,    148    Ga. 

judge,   see   4   Minn.   L.   Eev.    301-  758,   98    S.   E.    267. 

303.  27  Baker  v.  Sparks,  202  Ala.  653, 

23  Favorite  v.  Superior  Court  of  81  So.  609. 

Eiverside  County,  —  Cal.  — ,  184  28  Lynch   v.    Arizona   Enterprise 

Pac.   15.  Min.    Co.,   20    Ariz.    250,    179   Pac. 

21  Favorite  v.  Superior  Court  of  956,     citing     Biadshaw     v.      Des 

Eiverside  County,  —  Cal.  — ,  184  Moines    Ins.    Co.,    154    Iowa    101, 

Pac.  15.  38   L.  E.  A.   (N.   S.)   420,  134  N. 

Note     on     "Disqualification     of  W.   628,  and  Eeese  Lumber  Co.  v. 

judge   by  relative's   ownership   of  Licking   Coal   &   Lumber   Co.,   156 

stock  in  corporation  which  is  party  Ky.    723,    161    S.    W.    1124. 

to  action  or  proceeding,"  see  8  A.  29  Schwabe    v.    American    Eural 

L.  E.  295.  Credits    Ass'n,    —    Neb.    — ,    175 

25  Vessels  v.  Kansas  City  Light  N.  W.  673. 
&  Power   Co.,  —  Mo.   — ,   219   S. 
W.  80. 
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§  3119],  Peivate  Corporations  [Ch.  47 

The  court  has  prima  facie  jurisdiction  to  enter  a  judgment 
by  confession  against  a  corporation  -where  a  note  and  warrant 
of  attorney  are  signed  by  the  corporation  by  its  president,  with- 
out any  showing  as  to  the  authority  of  the  president.^" 

§  3121.  Costs  and  allowances,  and  security  for  costs.  Coun- 
sel fees  should  not  be  allowed  a  stockholder  in  an  action  against 
his  corporation  which  is  not  for  the  benefit  of  any  stockholder 
except  himself,  especially  when  the  action  is  to  the  disadvantage 
of  tlie  other  stockholders.^^ 

That  plaintiff  is  a  foreign  corporation  is  sometimes  a  statu- 
tory ground  for  requiring  security  for  costs.^^ 

§3123.  Amendment,  vacation  or  other  relief  from  judg- 
ment.^^ 

§  3124.  Conclusiveness  and  effect ;  collateral  attack.  A  cor- 
poration is  not  bound  by  a  judgment  to  which  it  is  not  a  party,^* 
unless  it  is  in  effect  a  party  and  has  had  its  day  in  court.^*  A 
judgment  of  dismissal  is  not  binding  on  a  corporation  which  is 
only  technically  a  party,  where  the  litigation  was  not  conducted 
in  its  behalf .^^  A  judgment  against  the  president  of  a  cor- 
poration is  not  a  judgment  against  the  corporation,  and  the 
latter  can  restrain  dispossession  of  it  under  such  a  judgment.^'' 

30  state  Bank  v.  Moline  Pressed  not  a  party  to  the  record,  takes 
Steel  Co.,  208  111.  App.  412.  part  in  and  manages  the  litigation, 

31  Hitchcock  V.  American  Pipe  is  bound  by  the  judgment  the  same 
&  Construction  Co.,  90  N.  J.  Eq.  as  a  party.  Searchlight  Horn  Co. 
576,  107  Atl.  267,  rev'g  89  N.  J.  v.  American  Graphophone  Co.,  240 
Eq.  440,  105  Atl.  655.  Eed.  745. 

32  Charles  H.  Welling  Co.  v.  A  corporation  which  defends  a 
Piatt,  —  N.  Y.  Misc.  — ,  173  N.  suit  against  another  corporation 
T.   Supp.   460.  which   has  gone   out   of   existence, 

33  Opening  defaults,  see  §  3119,  without  urging  the  misnomer,  is 
supra.  bound  by  the  judgment.     Auglaize 

34  Duquesne  Bond  Corporation  Box  Board  Co.  v.  Hinton,  100  Ohio 
V.    American    Surety    Co.    of    New  St.  505,  126  N.  E.  881. 

York,   264   Pa.   203,    107   Atl.    759.  36  Scandia  State  Bank  of  Fergus 

Judgment  against  predecessor  as  Falls,  Minnesota  v.  Dinnie,  —  N. 

binding   on    company,   see    Hudson  D.   ■ — ,    172    N.    W.   62. 

V.  Ukiah  Water  Improvement  Co.,  37  Cedar    Eapids     Cold     Storage 

177  Cal.  498,  171  Pac.  93.  Co.   v.   Lesinger,  —  Iowa  — ,  177 

36  A  corporation  which,  although  N.  W.  548. 
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Ch.  47]  Actions  by  and  Against  Cokpobations    [§3125 

Stockholders  are  sometimes  held  bound  by  judgments  against 
the  corporation  although  not  made  parties  to  the  action ;  ^s  but 
the  fact  that  a  person  is  a  large  or  majority  stockholder  in  a 
corporation  does  not  make  him  a  party  to  an  action  by  or  against 
the  corporation  within  the  rule  requiring,  inter  alia,  identity 
of  parties  to  make  a  judgment  in  one  proceeding  res  judicata 
in  another.39  Judgment  against  a  corporation  in  an  action 
wherein  corporate. existence  was  alleged  and  not  denied  by  the 
other  party  is  conclusive  in  regard  thereto  in  contempt  pro^ 
ceedings  against  a  corporate  officer  for  violating  the  judgment.*" 
A  judgment  in  a  stockholders'  suit  as  representing  the  corpora- 
tion is  no  bar  to  an  action  by  the  stockholder  on  a  cause  of 
action  accruing  to  him  as  an  individual.*^  A  judgment  in  favor 
of  defendant  corporation  does  not  inure  to  the  benefit  of  the 
person  who  organized  the  corporation  to  carry  on  his  own  busi- 
ness, so  as  to  bar  a  second  suit  against  him  individually  for 
the  injuries.*'' 

A  receiver  is  not  bound  by  an  adjudication  to  which  he  is 
not  a  party,*^  but  he  is  bound  by  a  judgment  against  the  cor- 
poration in  an  action  defended  by  him.** 

§3125.  Appeal  and  review.  Directors  vested  with  legal 
title  to  the  property  involved  have  power  to  prosecute  a  writ 
of  error.*^  Notice  of  appeal  must  be  served  on  defendant  stock- 
holders as  well  as  on  defendant  corporation.*^  Notice  of  appeal 
is  ineffective  where  not  served  on  the  proper  agent  of  a  foreign 
corporation.*'' 


38  Marin    v.    Augedahl,    247    U.  48  McAlevey  v.   Litch,  - 

S.  142,  62  L.  Ed.   1038;   Keyes  v.  — ,  125  N.  E.  606. 

Baskerville,   —   S.    D.   — ,    175    N.  43  In    re    New    York    Municipal 

"W.  874.     See  Cuneo  Importing  Co.  E.   Co.,   189  N.   T.  App.   Div.  814, 

V.   American   Importing    &    Trans-  179  N.  Y.  Supp.  238. 

portation  Co.,  247  Fed.  413.  44  MacDonald    v.    Aetna    Indem- 

39Macan    v.    Scandinavia    Belt-  nity    Co.,    —    Conn.    — ,    105    Atl. 

ing  Co.,  264  Pa.   384,   5   A.   L.   R.  470. 

1502,  107  Atl.   750.  45  Leyhe  v.  Leylie,  —  Tex.  Civ. 

40  Drew    v.     Superior    Court     of  App.  — ,  220  S.  W.  377. 

California   in    and   for    Mendocino  46  Thwing     v.     MacDonald,     139 

County,  —  Cal.  App.  — ,  190  Pac.  Minn.  157,  165  N.  "W.  1065. 

374.  47  Eoe  v.  Jewell  Tea  Co.,  —  Ind. 

41Higgins     v.     Applebaum,     186  App.   — ,   124  N.   E.   505. 
N.  Y.   App.   Div.   682,   174   N.   Y. 
Supp.  807. 
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CHAPTER  48 

Attachment,  Gaenishment,  Execution,  Creditors'  Bills  and 
Supplementary  Proceedings 

I.   ATTACHMENT,  GARNISHMENT  AND  EXECUTION 

A.  By  and  Against  Corporations  Generally 

§  3128.  Against  domestic  corporations. 

§  3129.  Against  foreign  corporations — Attachment  in  general. 

C.  Stock  and   Stockholders  and   Corporate   Bonds 
§  3145.  Enforcement  of  statutory  or  subscription  liability  of  stockholder. 

D.  Particular  Classes  of  Corporations 
§  3171.  Public   service   corporations   generally. 

E.  Insolvency,  Dissolution  and  Receivership 
§  3183.  Effect  of  receivership — Property  of  foreign  corporation. 

F.  Practice   and  Procedure 

§  3189.  Affidavits — Attachment  by  corporation — ^Who  may  make. 
§3192.  — Attachment  against  corporation — Foreign  corporation. 
§  3194.  Service  or  levy — In  general. 
§3195.  — On  domestic  corporation. 
§  3198.  Return  of  service. 

II.    CEFDITORS'  BILLS  AND  BILLS  IN  AID  OF  EXECUTION 

§  3205.  Right  of  creditor  to  maintain  bill. 
§  3206.  Conditions  precedent. 
§  3207.  Parties. 

III.    SUPPLEMBNTAEY    PKOCEEDINGS 

§  3208.  Statutory  provisions. 
§  3212.  Procedure. 

I.    ATTACHMENT,   GARNISHMENT   AND   EXECUTION 

A.  By  and  Against  Corporations  Generally 
§3128.  Against  domestic  corporations.' 

1  Action  against  new  corporation      as    based    on    contract,    so    as    to 
as  successor  of  the  lessee,  for  rent,      authorize    attachment,    see    Stan- 
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Ch.  48]         Attachment,  Gaenishment,  Etc.         [§  3171 

§3129.  Against  foreign  corporations — Attachment  in  gen- 
eral. That  defendant  is  a  foreign  corporation  is  a  ground  for 
attachment  in  some  states.^  A  foreign  corporation  is  subject  to 
attachment,  under  the  New  York  statutes,  merely  because  it  is  a 
foreign  corporation,  and  it  is  immaterial  that  it  has  been  duly 
authorized  to  transact  business  in  the  state.*  Acceptance  of 
service  of  summons,  and  an  appearance,  by  a  foreign  corporan 
tion,  does  not  affect  the  validity  of  an  attachment  of  the  prop- 
erty of  the  corporation,  so  far  as  irregularities  are  concerned.* 
For  the  purpose  of  jurisdiction  in  attachment  suits  against 
foreign  corporations,  the  situs  of  the  debt  is  the  domicile  of  the 
garnishee.^ 

C.  Stock  and  Stockholders  and  Corporate  Bonds  * 

§3145.  Enforcement  of  statutory  or  subscription  liability 
of  stockholder.  Limitations  do  not  begin  to  run  against  gar- 
nishment proceedings  by  a  creditor  to  enforce  unpaid  subscrip- 
tions until  execution  issued  on  a  judgment  against  the  corpora- 
tion is  returned  nulla  bona.' 

D.  Particular  Classes  of  Corporations 

§3171.  Public  service  corporations  generally.     Property  of 
quasi  public  corporations  which  cannot  be  sold  without  inter 
fering  with  the  rights  of  the  public  is  not  subject  to  execution.^ 

ford  Hotel  Co.  v.  H.  Schwind  Co.,  4  Lester  v.  FcS'  Film  Co.,  —  S. 

—  Gal.  — ,  181  Pac.  780.  C.  — ,  103  S.  E.  775. 

2  See  Colcord  v.  Banco  De  Tarn-  5  Illinois  Trust  &  Savings  Bank 
aulipas,  191  N.  Y.  App.  Div.  94,  v.  Northern  Bank  &  Trust  Co.,  214 
180  N.  Y.  Supp.  852;   Sorensen  v.  111.  App.  440. 

S.  A.  Companliia  General  Commer-  6  See    §§3436-3444,   infra, 

cial  de  Santos,  Santos,  Brazil,  —  7  Lake    Jackson    Hotel    Co.    v. 

N.   Y.    App.    Div.   — ,    180    N.    Y.  Eodwell,   202  Ala.  216,  80  So.  38. 

Supp.  201,  as  to  sufficiency  of  com-  SEldredge  v.  Mill  Ditch  Co.,  90 

plaint   and   affidavit    to    show   de-  Ore.  590,  177  Pac.  939. 

fendant  a  foreign  corporation;  Le-  Property     of     a     mutual     water 

high    Coal    &    Navigation    Co.    v.  company,     which     ia    in     effect     a 

Skeele  Coal  Co.,  265  Pa.  534,  109  holding     company     for     irrigating 

■'^tl-  160.  rights,    is    not    subject    to    execu- 

3  Prentiss  v.  Greene,  193  N.  Y.  tion.  Eldredge  v.  Mill  Ditch  Co., 
App.   Div.    672,   184   N.    Y.    Supp.  90  Ore.  590,  177  Pac.  939. 

558. 
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§  3183]  Pkivate  Cobpobations  [Ch.  48 

E.  Insolvency,  Dissolution  and  Receivership 

§  3183.  Effect  of  receivership — Property  of  foreign  corpora- 
tion. Funds  of  a  foreign  bank  held  in  Illinois  may  be  garnished 
by  a  resident  of  Illinois  although  the  bank  is  insolvent  and  in 
the  hands  of  a  receiver.' 

F.  Practice  and  Procedure 

§3189.  Affidavits — Attachment  by  corporation — Who  may 
make.  An  affidavit  for  attachment  signed  by  a  corporate  name 
"per  W.  L.  Gooding,  Agent"  is  sufficient  where  the  body  of  the 
affidavit  shows  that  it  was  made  by  such  agent. ^^ 

§  3192.  —  Attachment  against  corporation — Foreign  corpora- 
tion. "Whether  or  not  a  bare  allegation  that  defendant  is  a 
foreign  corporation  is  sufficient  to  support  an  attachment,  under 
the  New  York  statutes,  it  is  sufficient  where  the  company  itself 
stated  in  the  contract  sued  on  that  it  was  of  Brazil.^^ 

§3194.  Service  or  levy — In  general.  In  Georgia,  the  rule 
as  to  service  on  corporations  in  eases  of  garnishment  is  not  the 
same  as  in  ordinary  suits  maintained  against  them.^*  In  Michi- 
gan, under  the  new  Judicature  Act,  service  of  process  in  garnish- 
ment should  be  made  on  the  same  persons  as  is  provided  for  in 
the  service  of  process  generally  on  corporations.^* 

§  3195.  —  On  domestic  corporation.^*  In  Georgia  a  garnish- 
ment summons  may  be  served,  in  case  of  domestic  corporations, 
"upon  the  agent  in  charge  of  the  office  or  business  of  the  cor- 
poration." The  president  is  such  an  agent  but  a  cashier  of  a 
bank  is  not  necessarily  such  an  agent.^* 

9  Illinois  Trust  &  Savings  Bank  13  Drueke-Lyncli  Co.  v.  Corson, 
V.  Northern  Bank  &  Trust  Co.,  292      204  Mich.  180,  170  N.  W.  43. 

111.  11,  126  N.  E.  533.  14  Sufficiency   of  service   on  cor- 

10  East  Side  Packing  Co.  v.  poration  of  execution  against 
Meritz,  —  Mo.  App.  — ,  218  S.  W.  wages  of  an  employee,  as  depend- 
436.  ing  on  person  or  officer  served,  see 

11  Sorensen  v.  S.  A.  Companhia  Starke  v.  S.  G.  Beckwith  Special 
General  Commercial  de  Santos,  Agency,  227  N.  Y.  42,  124  N.  E. 
Santos,  Brazil,  —  N.  Y.  Misc.  — ,  96,  rev'g  176  N.  Y.  App.  Div.  910, 
180   N.  Y.   Supp.   201.  162  N.  Y.  Supp.  1145. 

18  North  Georgia  Banking  Co.  v.  15  North  Georgia  Banking  Co.  v. 

Fancher,    28   Ga.   App.    683,   99   S.      Fancher,   23    Ga.   App.    683,   99   S. 
E.  228.  E.  228. 
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Gh.  48]        Attachment,  Garnishment,  Etc.         [§  3207 

§  3198.  Return  of  service.  The  garnisliment  return  must  show 
that  the  person  served  was  the  agent  in  charge  of  the  office  or 
business  unless  the  official  served,  such  as  the  president,  is  prima 
facie  and  as  a  matter  of  law  the  alter  ego  of  such  corporation 
by  virtue  of  such  office.^® 

II.  creditors'  bills  and  bills  in  aid   op  execution 

§  3205.  Right  of  creditor  to  maintain  bill.  In  some  states  the 
statutes  expressly  provide  for  so-called  ' '  sequestration ' '  proceed- 
ings where  an  execution  against  a  corporation  is  returned  un- 
satisfied.^'' A  creditor's  bill  seeking  to  follow  corporate  assets 
in  the  hands  of  all  who  are  not  bona  fide  purchasers  is  not  multi- 
farious.^' A  judgment  Creditor's  action  against  a  new  company 
as  successor  of  the  old,  the  judgment  debtor,  on  the  theory 
that  the  new  corporation  was  organized  to  defraud  judgment 
creditors,  is  one  based  on  fraud  within  the  five-year  statute  of 
limitations.^' 

§3206.  Conditions  precedent.  Where  a  creditor  has  a  trust 
in  his  favor,  as  where  the  debtor  corporation  has  in  its  hands 
funds  devoted  to  the  payment  of  creditors  and  transferred  to  it 
in  violation  of  a  trust  devolved  on  a  committee  appointed  to 
manage  the  corporation,  equity  has  jurisdiction  for  diversion  of 
the  trust  fund  without  first  obtaining  a  judgment  at  law.^" 

§3207.  Parties.  In  a  judgment  creditor's  suit  against  a  cor- 
poration, it  is  proper  to  join  officers  of  the  corporation  claimed 
to  have  unlawfully  obtained  property  of  the  corporation.' 


.  21 


16  North  Georgia  Banking  Co.  v.  gation  Co.,  —  Utah  — ,  184  Pac. 
Fancher,   23   Ga.   App.   683,   99   S.  536. 

E.   228.  19  Walker  v.  Ozark  Cooperage  & 

17  John    Miller    Co.    v.    Harvey  Lumber  Co.,  —  Mo.  App.  — ,  218 
Mercantile  Co.,  38  N.  D.  531,  165  S.   W.   694. 

N.   W.   558,   holding    that    all    of-  20  Kentucky  Wagon  Mfg.  Co.  v. 

ficera   and   stockholders   and   other  Jones    &    Hopkins    Mfg.    Co.,    248 

persons  who  have   incurred   a  lia-  Fed.  272. 

bility  to   the   corporation  may  be  21  Taylor  v.   Ellsworth   Building 

joined  as  defendants.  Corporation,   —    N.    T.    Misc.    — , 

18  Hoggan   V.   Price    Eiver   Irri-  183    N.   T.   Supp.    394. 
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§  3208]  Private  Cobpobations  [Ch.  48 

III.    SUPPLEMENTAEY  PROCEEDINGS 

§  3208.  Statutory  provisions.  Property  in  the  hands  of  a  cor- 
poration may  be  reached  by  supplementary  proceedings  against 
an  individual.** 

§  3212.  Procedure.  Failure  of  the  president  to  appear  in  sup- 
plementary proceedings,  as  required  by  the  order,  is  a  con- 
tempt.** In  New  York,  the  president  of  a  dissolved  corporation 
may  be  required  to  appear  in  supplementary  proceedings  against 
the  corporation.**  A  resignation  as  director  is  not  effective  so  as 
to  prevent  service  in  supplementary  proceedings  where  such 
resignation  was  part  of  a  fraudulent  scheme  to  prevent  the  col- 
lection  of  the   judgment.*" 

22  Deer  Island  Lumber  Co.  v.  24  Sanitary  Brass  Works  v. 
Virginia-Carolina  Chenaical  Co.,  Rubin  &  Marcus,  110  N.  T.  Mise. 
Ill  S.  C.  299,  97  S.  E.  833.  565,   180   N.   Y.   Supp.   619. 

23  Drew  V.  Superior  Court,  —  26  Inventions  Corporation  v. 
Cal.  — ,  182  Pac.  417.  Hobbs,  244  Fed.  430. 
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CHAPTER  49  , 
Quo  Warranto 

II.   WHEN    REMIDY    AVAILABLE 

§3226.  Purpose  and  propriety  of  remedy  generally — Corporations  as  -'per- 
sons" within  quo  warranto  statutes. 
§  3227.  Determination  of  corporate  existence  and  powers. 
§  3232.  Ouster  of  foreign  corporations. 
§  3235.  Effect  of  existence  of  other  remedies — Remedy  under  criminal  laws. 

III.   PROCEDURE 

§  3236.  Jurisdiction  and  venue. 

§  3240a  [New].  Parties  plaintiff — Corporation  as  proper  relator. 

§  3241.  —  Bight  and  duty  of  public  officers  to  institute  proceedings. 

§  3242.  Parties  defendant. 

§  3255.  Information  or  complaint — Alleging  usurpation. 

§3265.  Evidence. 

II.    WHEN  REMEDY  AVAILABLE 

§3226.  Purpose  and  propriety  of  remedy  generally — Cor- 
porations as  "persons"  within  quo  warranto  statutes.^ 

§3227.  Determination  of  corporate  existence  and  powers. 

Quo  warranto  is  the  proper  remedy  where  a  corporation  prac- 
ticed fraud  in  obtaining  its  charter.^  Legality  of  corporate  ex- 
istence can  be  challenged  only  by  quo  warranto  and  not  by  an 
injunction  suit.^  The  state  may  attack  the  constitutionality  of 
the  statute  under  which  a  company  claims  to  be  incorporated.* 

§  3232.  Ouster  of  foreign  corporations.  Quo  warranto  is  not 
the  remedy  to  exclude  an  industrial  insurance  company  of  a 
sister  state  from  doing  business  in  Alabama." 

1  See  §  54,  supra.  pendent  School  Dist.,  181  Iowa  424, 

2  State  V.  Senatobia  Blank  Book      164   N.    W.    874. 

&   Stationery   Co.,   115   Miss.    254,  4  Bush  v.  State  ex  rel.  Werneke, 

76   So.   258.  187  Ind.  339,  119  N.  E.  417. 

8  Nelson    v.    Consolidated   Inde-  6  State  ex  rel.  Dallas  v.  Atlanta 
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§  3235.  Effect  of  existence  of  other  remedies — Remedy  under 
criminal  laws.  Quo  warranto  proceedings  are  civil  rather  than 
criminal.® 

III.    PROCEDURE 

§  3236.  Jurisdiction  and  venue.  Quo  warranto  to  forfeit  the 
franchise  may  be  brought  in  any  county.''  Quo  warranto  against 
a  national  bank  may  be  brought  in  a  state  court  by  the  state 
attorney  general,  where  involving  a  federal  statute  which  im- 
pliedly authorizes  such  procedure.* 

§  3240a  [New].  Parties  plaintiff — Corporation  as  proper  re- 
lator. The  corporation  is  a  proper  relator  in  quo  warranto  to 
oust  individual  respondents  from  franchises  alleged  to  be  usurped 
in  the  corporation.'  .    .    . 

§  3241.  —  Right  and  duty  of  public  oficers  to  institute  pro- 
ceedings. The  right  of  the  attorney  general  to  act  for  the 
state  in  such  inquiry  comes  from  the  common  law.^' 

§3242.  Parties  defendant.^^  Officers  of  the  corporation  need 
not  be  made  parties  to  an  action  for  forfeiture  of  the  franchise 
for  failure  to  comply  with  statutes.^* 

Mut.  Ins.  Co.,  200  Ala.  443,  76  So.  10  State  ex  rel.  Langer  v.  Gam- 

375.  ble-Eobinsou  Fruit    Co.,  —  N.   D. 

6  State  ex  rel.  Langer  v.  Gamble-  — ,  176  N.  W.  103,  citing  Fletcher 

Eobinson  Fruit   Co.,  —  N.   D.  — ,  Cyc.  Corp.  §  3241. 

176   N.   W.    103,   quoting   Fletcher  llLowery    v.    Mutual   Loan    SO- 

Cyc.  Corp.  §  3235.  ciety,  202  Ala.  51,  79  So.  389. 

T  State    ex    rel.    Chamberlain    v.  Notes  on  "Joinder  of  parties  in 

Public    Drug    Co.,    41    S.    D.    287,  quo    warranto    proceedings,"    see 

170  N.  W.  161.  Ann.  Gas.  1918  D  214;  on  "Proper 

8  First  Nat.  Bank  of  Bay  City  parties  defendant  in  quo  warranto 
V.  Union  Trust  Co.,  244  TJ.  S.  416,  proceedings  against  corporations," 
61   L.  Ed.   1233,  L.   K.  A.   1918   C  see  Ann.  Cas.  1918  D  228. 

283,   rev'g   192  Mich.   640,   159   N.  12  State   ex   rel.   Chamberlain  v. 

W.   335.  Public  Drug  Co.,  41  S.  D.  287,  170 

9  State      ex     rel.     Northwestern  N.  W.  161. 
Colonization    &    Improvement    Co. 

V.  Huller,   23   N.  M.   306,  1  A.  L. 
E.  170  .with  note,  168  Pac.  528. 
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§  3255.  Information  or  complaint — ^Alleging  usurpation.    The 

information  in  quo  warranto  proceedings  to  oust  a  -corporation 
must  state  facts  to  show  that  there  was  no  legal  incorporation  as 
claimed.^' 

§3265.  Evidence.  In  quo  warranto  brought  on  the  relation 
of  both  the  state's  attorney  and  of  a  private  person,  to  forfeit  a 
charter,  the  interest  of  the  private  person  need  not  be  shown. ^* 

13  Bush  V.  State  ex  rel.  Werneke,  Public  Drug  Co.,  41  S.  D.  287,  170 
187  Ind.  339,  119  N.  E.  417.  N.  "W.  161. 

14  State   ex   rel.   Chamberlain  v. 
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CHAPTER  50 

Mandamus 

I.   GENERAL  CONSIDEKATIONS 

§  3277.  The  remedy  in  general. 

II.   ACTS    AS    TO   WHICH   REMEDY    MAY   BE   INVOKED 

§  3279.  Duties  arising  out  of  contracts. 

§  3289.  Restoration  of  membership  in  association  or  society. 

§  3291.  Issuance  of  certificates  of  stock. 

III.    APPLICATION    OP  REMEDY   TO   PARTICULAR    CLASSES    OP   CORPORATIONS 

§  3295.  Public  service  corporations — In  general. 

§  3301.  —  Gas  and  heating  companies. 

§  3303.  —  Eailroads. 

§  3304.  —  Street  railroads. 

§  3305.  —  Telephone  companies. 

IV.   PROCEDURE 

§3311.  Pleading. 

I.    GENERAL  CONSIDERATIONS 

§  3277.  The  remedy  in  general.  Mandamus  lies,  in  a  proper 
case,  to  compel  a  superintendent  of  banks  to  issue  a  charter  to 
a  bank.* 

II.    ACTS  AS  TO  WHICH  REMEDY  MAY  BE  INVOKED 

§3279.  Duties  arising  out  of  contracts.  A  stockholder  can- 
not, by  mandamus,  compel  his  corporation  to  enter  into  a 
contract.* 

1  Mulkey    v.    Bennett,    95    Ore.  2  Burgess  Stock  Tarm  v.  Perch - 

70,  186  Pac.  1115-  eron  Society,  212  111.  App.  132. 
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§  3289.  Restoration  of  membership  in  association  or  society. 

Mandamus  lies  to  compel  reinstatement  of  a  member  of  a  bene- 
ficial association,  where  expelled  without  valid  trial.' 

§3291.  Issuance  of  certificates  of  stock.  Mandamus  lies  to 
compel  the  issuance  of  certificates  of  stock  to  persons  entitled 
thereto,  and  recordation  of  ownership  on  corporate  books.* 

III.    APPLICATION  OF  REMEDY  TO  PARTICULAR  CLASSES  OF 
CORPORATIONS 

§  3295.  Public  service  corporations — In  general.  Mandamus 
lies  in  favor  of  a  city  to  compel  a  public  service  company  to  make 
reports  to  be  used  in  fixing  rates.*  A  stranger  cannot,  by  man- 
damus, raise  the  question  whether  a  franchise  exists  entitling  a 
company  to  use  streets.* 

§  3301.  —  Gas  and  heating  companies.  Mandamus  lies  to  com- 
pel a  gas  company  to  make  connections.'' 

§3303.  — Railroads.  Mandamus  lies  to  compel  a  railroad 
company  to  perform  a  public  duty.* 

§  3304.  —  Street  railroads.  Mandamus  is  the  proper  remedy 
to  compel  a  street  railroad  company  to  operate  its  cars,®  but  man- 
damus does  not  lie  against  a  street  car  company  to  compel  it  to 
continue  service  where  the  service  has  not  yet  been  discon- 
tinued.^"   Mandamus  does  not  lie  to  compel  construction  of  a 

3  Lazic  V.  National  Croation  Soc.  Iroquois   Nat.   Gas   Co.,   108  N.  T. 

of  United  States  of  America,  260  Misc.  696,  178  N.  Y.  Supp.  24. 

Pa.   205,  103  Atl.   588.  « State    ex    rel.    Public    Service 

*  Capitol  Petroleum   Co.   v.   Hal-  Commission   v.    Missouri    Southern 

deman,  —  Colo.  — ,  180  Pac.   758,  R.    Co.,    279    Mo.    455,    214    S.   W. 

citing   Fletcher  ,Cye.    Corp.    §3291,  381. 

and  see  §  3818,  infra.  9  State    of    Washington    ex    rel. 

5  Tampa  Waterworks  Co.  v.  City  of  Seattle  v.  Puget  Sound 
State,  —  Fla.  — ,  82  So.  230.  Traction,  Light  &  Power  Co.,  243 

6  Clements   v.   Williams,   191   N.  Ped.  748. 

Y.  App.  Div.  279,  181  N.  Y.  Supp.  10  State  ex  rel.  Lawton  v.  Pub- 

230.  lie    Service    Commission,   —    Nev. 

7  Public    Service    Commission   v.      — ,  190  Pac.  284. 
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street  railway  from  terminus  to  terminus  where  it  cannot  obtain 
the  right  to  cross  a  steam  railway  on  its  route.^^ 

§3305.  — Telephone  companies.  Mandamus  does  not  lie  to 
compel  physical  connection  of  telephone  lines  where  there  is  a 
plain  and  adequate  remedy  by  application  to  the  Kansas  court 
of  industrial  relations. ^^ 

IV.   PEOCEDUEE 

§3311.  Pleading." 

11  Hamilton      Tp.      '-.      Mereer  Aaa'a   v.    Southwestern    Bell    Tel. 
County  Traction   Co.,   90   N.  J.   L.  Co.,  —  Kan.  — ,  190  Pae.  747. 
331,  102  Atl.  3.  13  See   §  2846,  supra. 

12  Clay      County      Co-Op.      Tel. 
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CHAPTER  51 

Injunctions 

§  3316.  Character  of  damage,  irreparable  injury,  etc. 

§  3317.  Preliminary  and  interlocutory  injunctions. 

§  3320. 'Ultra  vires  acts — Eight  of  state  to  enjoin. 

§  3321.  —  Eight  of  third  person  to  enjoin. 

§3322.  — Internal  affairs  of  corporation. 

§  3325.  Title  to  corporate  office. 

§  3329.  Violation  of  corporate  franchise. 

§  3330.  Failure  of  corporation  to  discharge  franchise  obligations. 

§  3334.  Parties  defendant. 

§  3316.  Character  of  damage,  irreparable  injury,  etc.  A  cor- 
porate election  by  a  rival  faction  will  not  be  enjoined  where  no 
irreparable  injury  is  threatened.^  Where  the  question  of  control 
of  the  corporation  is  involved,  the  remedy  at  law  for  damages  for 
an  improper  sale  of  stock  to  a  director  may  be  entirely  in- 
adequate, and  where  fraud  on  the  part  of  the  managing  officers 
is  alleged,  equity  has  jurisdiction  to  inquire  into  the  transaction 
and  make  such  a  decree  as  the  circumstances  may  warrant.^ 

§3317.  Preliminary    and    interlocutory    injunctions.     The 

wealth  of  plaintiff  corporation  is  of  little  importance  in  deter- 
mining the  amount  of  an  injunction  bond  required.* 

§  3320.  Ultra  vires  acts — Right  of  state  to  enjoin.  The  pub- 
lic service  commission  may  enjoin  a  manufacturing  company 
from  distributing  electricity  without  the  approval  of  such  com- 
mission, where  the  statute  under  which  it  was  incorporated 
confers  no  such  authority.* 

1  Planters'  Hotel  v.  Stewart,  145  Kildare  Club,  186  N.  Y.  App.  Div. 
La.  370,  82  So.  374.  852,  174  N.  Y.  Supp.  769. 

2  Glenn  v.  Kittanning  Brewing  4  Public  Service  Commission  v. 
Co.,  259  Pa.  510,  L.  E.  A.  1918  D  J.  &  J.  Sogers  Co.,  103  N.  Y.  Misc. 
738,  103  Atl.  341.  711,  170  N.  Y.  Supp.  964. 

3  A.    Sherman    Lumber    Co.    v. 
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§  3321.  —  Right  of  third  person  to  enjoin.  Injunction  lies  to 
prevent  a  competitor  public  utility  using  the  streets  without  a 
legal  franchise.^ 

§  3322.  Internal  affairs  of  corporation.  Internal  affairs  of  a 
corporation  will  not  ordinarily  be  interfered  with  by  injunction.^ 
Motives  of  the  directors  will  not  be  considered  in  the  injunction 
suit.' 

§  3325.  Title  to  corporate  ofSce.  A  discharged  officer  may  be 
restrained  by  injunction  from  acting  as  such  officer.' 

§3329.  Violation  of  corporate  franchise.'  A  public  service 
corporation  may  enjoin  acts  of  a  city  violating  its  contract  with 
the  city  by  making  a  contract  with  a  rival  company .^'^  Injunc- 
tion lies  to  prevent  a  municipality  obstructing  a  street  car  line,^i 
or  unlawfully  operating  'bus  and  stage  lines  on  its  streets.^*  A 
street  railway  company  with  a  franchise  to  use  city  streets  may 
enjoin  the  use  of  such  streets  by  jitneys  and  the  threatened 
enforcement  of  an  ordinance  for  licensing  jitneys.^'  A  street 
railway  company  may  enjoin  the  tearing  up  of  its  tracks  while  a 
sewer  is  being  laid,  where  the  recovery  of  damages  would  be  in- 
adequate.^* 

A  city  may  be  enjoined  from  erecting  a  competing  light  plant 
in  violation  of  its  contract  with  the  corporation.^*    An  injunction 

6  Springfield  Gas  &  Electric  Co.  11  Pottsville  Union  Traction  Co. 

V.  Springfield,  292  111.  236,  126  N.  v.  St.  Clair  Borough,  261  Pa.  293, 

E.    739;    Farmers'    &    Merchants'  104  Atl.  602. 

Co-Op.    Tel.    Co.    V.    Boswell    Tel.  12  Brooklyn      City     E.      Co.     v. 

Co.,  187  Ind.   871,  119  N.   E.  513.  Whalen,  191  N.  Y.  App.  Div.  737, 

6  Thurmond  v.  Paragon  Colliery  182  N.  Y.  Supp.  283. 

Co.,   82   "W.   Va.   49,   95   S.  E.   816,  13  Lindsley  v.  Dallas  Consol.  St. 

and  see  §  4065,  infra.  Ry.  Co.,  —  Tex.  Civ.  App.  — ,  200 

THaldemau    v.     Haldeman,     176  S.    "W.    207,    quoting    4    McQuillin 

Ky.  635,  197  S.  "W.  376.  Mun.  Corp.  §  1771. 

8  Henri  Gutmann  Silks  Corpora-  14  Public  Service  E.  Co.  v. 
tion  V.  Eeilly,  189  N.  Y.  App.  Div.  Frazer,,  87  N.  J.  Eq.  679,  102  Atl. 
258,  178  N.  Y.  Supp.  457.  890. 

9  See  also   §3321,  supra.  16  Memphis  Elec.  Light,  Heat  &■ 

10  Oconto  Elec.  Co.  v.  Oconto  Power  Co.  v.  City  of  Memphis,  271 
Service  Co.,  168  Wis.  165,  169  N.      Mo.  488,  196  S.  "W.  1113. 

"W.    293. 
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is  proper  to  prevent  interference  with  franchise  rights  by  a 
competitor  in  violation  of  a  statute  prohibiting  duplication  of 
public  service  unless  public  necessity  is  shown. ^® 

§  3330.  Failure  of  corporation  to  discharge  franchise  obliga- 
tions. Injunction  lies  to  prevent  a  public  service  company  from 
cutting  off  light  to  a  patron  in  violation  of  a  contract.^'' 

§3334.  Parties  defendant.  Managing  officers,  as  well  as  the 
corporation,  may  be  enjoined  from  using  the  corporation  for 
unfair  competition.^* 

16  Farmers'  &  Merchants'  Co-  4  MeQuillin  Mun.  Corp.  §§1773, 
Op.   Tel.   Co.   V.   Boswell   Tel.   Co.,      1774. 

187  Ind.  371,  119  N.  E.  513.  18  Prest-O-Lite   Co.   v.  Acetylene 

17  Warmack  v.  Major  Stave  Co.,      Welding  Co.,  259  Fed.  940. 
132  Ark.  173,  200  S.  "W.  799,  citing 
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CHAPTER  52 

Liability  of  Corporation  for  Torts 

I.   NATURE  AND  EXTENT  OP  LIABILITY  QENEKALLY 

§  3336.  Introductory. 

§  3337.  Effect  of  legislative  authority. 

§  3338.  Torts  involving  intent  and  malice. 

§  3339.  Defense  of  ultra  vires. 

§  3340.  Principles  determining  liability — In  general. 

§  3341.  —  Liability  by  reason  of  ratification  or  adoption. 

§  3342.  —  Assault  and  battery. 

§  3343.  —  Conspiracy. 

§  3344.  -^  Conversion. 

§  3345.  —  False  arrest  and  imprisonment  and  malicious  prosecution. 

§  3346.  —  Fraud  and  deceit. 

§  3347.  —  Libel  and  slander. 

§3348.  — flegligence. 

§  3349.  —  Nuisance. 

§3351.  —Wrongful  death. 

§  3352.  —  Torts  of  special  police  officers. 

§  3353.  Joint  and  several  liability  of  corporation  and  agent  or  servant. 

§  3354.  Exemplary  damages — In  general. 

§  3355.  —  For  what  torts  awarded. 

III.    CHARITABLE  CORPORATIONS 

§  3363.  Application  of  theories. 

I.    NATURE  AND  EXTENT  OP  LIABILITY  GENERALLY 

§  3336.  Introductory.^     A  corporation  is  liable  for  toi-ts  in  a 
proper  case.* 

§  3337.  Effect  of  legislative  authority.^    A  public  service  cor- 
poration acting  in  its  public,  as  distinguished  from  private, 

1  Federal     control     as     affecting  eleemosynary    corporations,    see    5 

liability,   see    Spring   v.   American  Cornell   L.    Q.   409-423  j    6    Cornell 

Telegraph  &  Telephone  Co.,  —  W.  L.   Q.  56-84. 

Va.  — ,  103  S.  E.  206.  2  United  Mine   Workers  v.  Cor- 

Eespondeat   superior   as   applied  onado  Coal  Co.,  258  Fed.  829. 

in  Nevr  York  to  quasi  public  and  3  See   also   §  3349,  infra. 
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capacity,  is  not  liable  for  damages,  unless  imposed  by  statute,  in 
locating,  constructing  or  changing  the  construction,  or  in  the 
operation,  of  its  works  *  A  public  service  corporation  is  not 
liable  in  trespass  for  placing  poles  on  private  property  where 
done  under  the  direction  of  the  highway  engineer  who  purported 
to  locate  them  in  the  public  highway.^ 

§3338.  Torts  involving  intent  and  malice.  A  corporation 
may  be  guilty  of  malice,  through  its  servants,  in  molesting  a 
person  in  the  exercise  of  his  calling.^ 

§  3339.  Defense  of  ultra  vires.  Ultra  vires  is  no  defense  in  a 
tort  action.'  Thus,  a  corporation  may  be  held  liable  for  con- 
spiracy to  defraud  even  though  the  transaction  by  means  of 
which  the  fraud  was  accomplished  was  outside  the  scope  of  its 
corporate  powers.*  In  any  event  negligence  of  a  furniture  com- 
pany in  hanging  a  swing  sold  a  customer  cannot  be  defended  on 
the  ground  that  its  act  was  ultra  vires,  since  such  act  was  clearly 
not  ultra  vires.^ 

§3340.  Principles   determining  liability — In  general."    In 

California  the  rule  is  stated  that  a  corporation  is  liable  "for  the 
torts  of  its  servant,  if  such  servant  has  authority  from  it  to  do 

4Killam  v.  Norfolk  &  "W.  E.  Co.,  way  &  Motordrome  Co.,  —  Tenn. 

122  Va.  541,  6  A.  L.  E.  701,  96  S.  — ,  198  S.  W.  Y75. 

E.  506.  9Eick    Furniture    Co.    v.    Smith, 

SBrammer  v.  Iowa  Tel.  Co.,  182  -—   Tex.   Civ.   App.   — ,   202   S.   W. 

Iowa   865,   1   A.   L.   E.   400    (with  99. 

note   on    "Authority    from    public  10 A    corporation    is    not    liable 

official   as    affecting   responsibility  for    the    tort    of    an    employee    in 

of  public   service    corporation   for  starting   a   fire   where    not    within 

infringing  property  rights"),   165  the     scope     -of     his     employment. 

N.  W.  117.  Archuleta    v.    Floersheim    Mercan- 

6  Pratt  V.British  Medical  Ass 'n,  tile  Co.,  25  N.  M.  632,  187  Pac. 
[1919]  1  K.  B.  244,  279.  272. 

7  Panama  E.  Co.  v.  Curran,  256  A  corporation  is  not  liable  for 
Fed.  768;  Arthur  Wagner  Co.  v.  the  wrongful  discharge  of  an  em- 
Gallaher,  204  111.  App.  206;  Start  ployee  by  its  general  manager, 
V.  National  Newspaper  Ass  'n,  —  where  without  authority,  unless 
Mo.  App.  — ,  222  S.  W.  870;  Basil  it  has  ratified  the  discharge. 
V.  Spratt,  45  Dom.  L.  Eep.  (Can.)  Birmingham  Eealty  Co.  v.  Hale, 
554.  16  Ala.  App.  460,  78  So.  723. 

SBrumley  v.  Chattanooga  Speed- 
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the  tortious  act,  but  not  otherwise. ' '  ^^  The  ' '  law  of  the  federal 
courts  is  clear  that,  in  order  to  hold  a  corporation  liable  for  the 
negligence  of  its  agents,  the  act  in  question  must  be  performed 
in  the  course  of  the  agent's  employment  in  the  business  of  the 
principal."  ^^  Corporations  are  liable  for  torts  "of  their  mem- 
bers or  employees,  when  encouraged  in  the  commission  of  them,  or 
if  ratified  thereafter. "  ^*  A  corporation  is  liable  for  a  tort 
although  no  person  was  authorized  to  so  conduct  the  corporate 
business  as  to  impose  on  it  liability  for  negligence  or  other  tort.^* 

A  board  of  trade  or  exchange  is  not  liable  for  acts  of  its 
directors  in  fining  and  suspending  a  member,  where  the  directors 
themselves  were  not  liable.^*  A  water  company  is  liable  for  the 
wrongful  act  of  its  general  manager  in  cutting  off  the  water 
supply  to  a  customer  to  force  the  payment  of  a  debt.^® 

That  a  corporation  is  a  stockholder  in  another  corporation  does 
not  make  it  liable  for  torts  of  the  latter.^''  But  a  corporation  is 
liable  for  a  tort  where  it  controlled  and  conducted  a  business 
through  another  company  in  the  operation  of  which  the  injury 
occurred.^' 

§  3341.  —  Liability  by  reason  of  ratification  or  adoption.^'  A 

tort  of  a  servant  is  ratified  by  accepting  the  benefits  thereof.^" 

§3342.  — Assault  and  battery.  A  corporation  may  be  held 
liable  in  damages  for  an  assault  and  battery  .^^     A  transfer  eom- 

11  Coneoff   V.   Hippodrome   Thea-  18  United      Laundries      Co.      v. 

ter   Co.,  —  Cal.  — ,  182  Pao.  273.  Bradford,   —    Conn.    — ,    105   Atl. 

12Gorham   v.   Cunard   S.   S.   Co.,  303;    Auglaize    Box   Board    Co.   v. 

254  Fed.  716,  719.  Hinton,  100  Ohio  St.  505,  126  N.  E. 

13  United  Mine  "Workers  v.  Cor-  881. 

ouado  Coal  Co.,  258  Fed.  829,  837.  19  Sufficiency     of     evidence     of 

UClinchfield    Fuel    Co.    v.    Hen-  ratification   of   slander,   see   Buek- 

dersou   Iron   "Works   Co.,   254   Fed.  eye   Cotton   Oil   Co.   v.   Sloan,   250 

411.  Fed.   712,   725;   Vowles  v.  Takish, 

16  Melady    v.     South     St.     Paul  —  Iowa  — ,  179  N.  W.  117. 
Live    Stock    Exchange,   142   Minn.  20  Kirk     v.     Montana     Transfer 
194,  171  N.  "W.  806.  Co.,  56  Mont.  292,  184  Pac.  987. 

iBEutaw    Ice    "Water    &    Power  21  Louisville    &    N.    E.    Co.    v. 

Co.   V.   McGee,   16  Ala.   App.   652,  Lacey,    —   Ala.    App.   — ,    82    So. 

81  So.  144.  636;  Empire  Clothing  Co.  v.  Ham- 

17  Friedman  v.  "Vandalia  E.  Co.,  mons,  —  Ala.  App.  — ,  81  So.  838, 
254  Fed.  292.  sufBcieney   of  complaint. 

514 


Ch.  52]       Liability  of  Coeporation  for  Toets       [§  3345 

pany  is  liable  for  an  assault  committed  by  its  teamster  while 
moving  household  goods,  where  acting  within  the  scope  of  hia 
authority.^* 

§  3343.  —  Conspiracy.  A  corporation  is  liable  in  damages  for 
civil  conspiracy  in  which  it  participated.*'  To  bind  a  corpora- 
tion "for  damages  caused  by  such  conspiracy,  it  is  not  necessary 
for  the  officers  or  agents  through  whom  the  corporation  acts  and 
did  act  to  have  had  authority  to  perform,  all  the  acts  done  in  the 
execution  of  the  conspiracy,  or  agreed  to  be  performed  by  other 
confederates  in  the  execution  of  the  conspiracy, ' '  but  "  as  to  any 
essential  fact  which  the  conspiracy  contemplated  and  which  it 
was  agreed  that  the  agent  of  the  corporation  should  do,  it  is 
necessary  that  such  act  agreed  upon  by  the  corporation  be  in 
fact  done  by  its  agent  for  such  corporation,  and  that,  while  so 
doing,  the  agent  was  acting  within  the  line  and  scope  of  his 
employment  by  such  corporation  and  in  the  prosecution  of  its 
business. ' '  '^^ 

§  3344.  —  Conversion.  A  bank  is  not  liable  for  misappropria- 
tion of  funds  by  its  cashier  where  the  money  was  turned  over  to 
the  cashier  by  a  depositor  to  be  loaned  by  the  cashier  as  an 
individual  and  agent  of  the  depositor.** 

§3345.  — False  arrest  and  imprisonment  and  malicious 
prosecution.  Authorized  act  of  a  corporate  agent  in  arresting 
one  of  the  corporate  employees  is  the  act  of  tha  corporation  so  as 
to  make  it  liable  for  malicious  prosecution.*^  A  railroad  com^ 
pany  is  liable  for  malicious  prosecution  for  the  act  of  a  station 
agent   and  yardmaster   in   instituting   a   criminal   prosecution 

22  Kirk  V.  Montana  Transfer  v.  Coronado  Coal  Co.,  258  Fed. 
Co.,  56  Mont.  292,  184  Pac.  987.  829. 

23  National  Park  Bank  of  New  24  National  Park  Bank  of  New 
York  V.  Louisville  &  N.  R.  Co.,  York  v.  Louisville  &  N.  E.  Co., 
199  Ala.  192,   74  So.   69;   Brumley  199  Ala.  192,  74  So.  69. 

V.  Chattanooga  Speedway  &  Motor-  26  Holmes  v.  Uvalde  Nat.  Bank, 

drome    Co.,    —    Tenn.    — ,    198    S.  —   Tex.    Civ.   App.  — ,   222   S.   W. 

W.  775.  640. 

Liability     for     conspiracy     be-  26  Western  V.  Tel.  Co.  v.  Thom- 

tween    arms    company    and    labor  asson,  251  Fed.  833. 
union,   see   United   Mine   Workers 
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** 


against  a  consignee  of  goods  to  regain  the  shipment,  where  the 
agent  was  authorized  to  hold  the  shipment  until  charges  were 
paid,  notwithstanding  the  method  of  regaining  the  goods  was 
unauthorized.*' 

On  the  other  hand,  a  store  corporation  is  not  liable  for  false 
imprisonment  where  its  general  manager  and  detective  merely 
charged  plaintiff  with  theft,  where  they  took  no  part  in  his  de- 
tention by  a  police  detective  who  proceeded  on  his  own  initiative 
and  judgment.**  So  there  is  no  implied  authority  of  an  usher 
in  a  theater  to  drrest  or  imprison  persons  who  might  commit 
criminal  offenses  while  in  the  theater,  and  hence  the  theater  com- 
pany is  not  liable  for  false  imprisonment  because  of  such  act.*' 

§  3346.  —  Fraud  and  deceit.  Misrepresentations  of  corporate 
officers  are  imputable  to  the  corporation.^" 

§  3347.  —  Libel  and  slander.  A  corporation  may  be  sued  for 
libel  ^^  provided  the  libel  was  within  the  scope  of  the  employ- 
ment of  the  offending  officer  or  employee.^*  Corporations  "are 
liable  for  libel  and  slander,  uttered  by  their  officers  and  agents  in 
the  scope  of  their  employment,  the  same  as  other  torts. "  ^^    A 

27  Cfiicago,  E.  I.  &  P.  E.  Co.  v.  authority  of  the  signer  to  act  for 

Gage,    136    Ark.    122,    206    S.    W.  the     corporation     is     not     proved. 

141.  Garrett  v.  Locke  Eegulator  Co.,  — 

28Zinkfein  v.   W.  T.   Grant   Co.,  N.   Y.   Misc.  — ,  167  N.  Y.   Supp. 

—  Mass.  — ,  128  N.  E.  24.  64. 

29  Concoff  V.  Hi_ppodrome  Thea-  Stockholders  are  not  guilty  of 
ter   Co.,  —  Cal.  — ,  182  Pac.  273.  libel    where    they    circulate    only 

30  Brady  v.  Cobbs,  —  Tex.  Civ.  among  other  stockholders  a  letter 
App.  — ,  211  S.  W.  802.  attacking   the    acts    of   a   director 

31  Stanley  v.  Sangerville,  —  as  such,  since  a  privileged  com- 
Me.  — ,  109  Atl.  189;  Barger  v.  munication.  La  Plant  v.  Hyman, 
Hood,  —    W.    Va.   — ,    104    S.    E.  —  Colo.  — ,  180  Pac.  83. 

280,    holding    that    the    authority  32  Sullivan  v.   Metropolitan  Cas- 

of   the   officer   or   agent   need   not  ualty  Ins.  Co.,  256  Ped.  726. 

be     pleaded;     Morse     v.     Modern  An    insurance    adjuster    is    not 

Woodmen    of    America,    166    Wis.  acting    within    the    scope    of    his 

194,  Ann.  Cas.  1918  D  480,  164  N.  authority  in  charging  the  insured 

W.  829.  with    arson    wliere    the    company 

In  a  libel  suit  against  a  corpo-  was   not    seeking   release    on   that 

ration,  letters  purporting   to  have  ground.       Vowles    v.    Yakish,    — 

been  sent  by  it  are  not  admissible  Iowa  — ,  179  N.  W.  117. 

to     show     the     libel     where     the  33  Ecuyer     v.     New    York    Life 
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publishing  corporation  is  liable  for  Ubel  where  its  editor  accepts 
and  prints  a  malicious  libel  in  the  course  of  his  employment, 
intentionally  or  without  proper  inquiry.**  A  station  agent  is  not 
acting  within  the  scope  of  his  employment,  so  as  to  make  the 
railroad  company  liable  for  libel,  in  circulating  a  rumor  that 
plaintiff  had  stolen  an  overcoat  of  a  newsboy  on  a  train.**  There 
is  no  publication  of  a  libel  by  a  corporation  where  it  merely 
mails  a  letter  from  one  of  its  branch  offices  to  another.*^  The 
fact  that  plaintiff  is  a  corporation  does  not  affect  the  rule  raising 
a  presumption  of  damages  from  the  use  of  prejudicial  words 
libelous  per  se.*^ 

A  corporation  is  liable  for  slander  where  the  words  are  uttered 
by  express  authority  of  the  company  or  within  the  course  and 
scope  of  the  agent's  employment.**  But  in  Georgia  a  corporation 
is  not  liable  for  slander  unless  the  agent  was  expressly  directed 
or  authorized  by  the  corporation  to  speak  the  words  in  question.*' 
It  is  now  definitely  held  in  Massachusetts  that  a  corporation  is 
liable  for  slanderous  words  uttered  by  an  officer,  agent  or  servant 
in  the  course  of  his  employment,  and  that  they  need  not  be 
uttered  by  the  direct  authority  of  the  stockholders  or  directors.*" 

Ins.  Co.,  107  Wash.  411,  181  Pao.  Co.,  177  N.  C.  56,  97  S.  E.  712. 

871.  A   corporation   "is   liable   for   a 

31  Corrigan       v.       Eobbs-Merrill  slander  by  its  agent  when  uttered 

Co.,  228  N.  Y.  58,  10  A.  L.  R.  662,  within    the    scope    of   his    employ- 

126  N.  E.  260.  ment   and   in   the   performance   of 

35  Beaumont,  S.  L.  &  W.  Ey.  Co.  his  duties  in  the  course  of  trans- 
V.  Daniels,  —  Tex.   Civ.  App.  — ,  '    acting  the  business   of  the   corpo- 

204  S.  W.  481.  ration.?'     Liability  is  not  limited 

36Prins  v.  Holland-North  Amer-  to    express    authorization    of    the 

ica  Mortg.   Co.,   107   Wash.   206,   5  slanderous   words   or   words   neces- 

A.  L.  E.  451,  181  Pac.  680.  sarily  spoken  in  the  course  of  the 

Communication  from  home  office  agent's     duty.      Buckeye      Cotton 

to  branch   as  libel,  see  note   in   5  Oil  Co.  v.  Sloan,  250.  Fed.  712,  719, 

A.    L.    E.    455,    annotating    Prins  disapproving   Southern   Ice   Co.   v. 

v.  Holland-North   America   Mortg.  Black,    136    Tenn.    391,    397,    Ann. 

Co.,   107   Wash.    206,    5   A.   L.   E.  Cas.  1917  E  695,  189  S.  W.  861. 

451,  181  Pac.  680.  39Headley    v.     Maxwell     Motor 

37  Cotton    Lumber     Co.     v.     La  Sales  Co.,  —  Ga.  App.  — ,  102  S. 

Crosse  Lumber  Co.,  200  Mo.  App.  E.  374. 

7,  204  S.  W.  957.  40  Mills  v.  W.  T.  Grant  Co.,  233 

38Margolis     v.     United      Dairy  Mass.  140,  123  N.  E.  618,  holding 

Co.,  214  111.  App.  613;   Vowles  v.  also  that  the  same  rule  applies  to 

Yakish,   —   Iowa   — ,   179    N.    W.  libels. 
117;    Cotton   v.   Fisheries   Product 
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In  slander,  the  agent 's  authority,  need  not  be  in  writing  under 
seal  nor  evidenced  by  a  vote  of  the  corporation,  but  it  may  be 
shown  by  extrinsic  facts.*^  Statements  made  to  a  personal 
friend  on  a  social  visit  are  not  made  within  the  scope  of  an 
agent's  duty  so  as  to  make  the  corporation  liable  for  slander.*^ 
A  corporation  is  not  liable  for  slander  by  its  agent  merely 
because  the  defamatory  words  were  used  by  him  during  negotia- 
tions entered  into  in  the  course  of  his  duty.*'  An  averment  that 
slanderous  words  were  spoken  by  a  corporation  necessarily  im- 
plies that  they  were  spoken  by  an  agent  or  servant  of  the  cor- 
poration.** 

§  3348.  —  Negligence.  Of  course  negligence  of  a  corporation 
can  be  based  only  on  negligence  of  some  particular  officer, 
agent  or  servant.*^  Corporations  are  liable  for  negligence  under 
the  law  in  force  in  the  Canal  Zone.*®  Rules  of  corporations  can- 
not justify  negUgence.*'  It  will  be  presumed,  where  an  injury 
results  from  an  automobile  owned  by  a  corporation  and  driven 
by  its  manager,  that  the  latter  was  acting  within  the  scope  of  his 
authority.** 

§  3349.  —  Nuisance.  Where  a  public  service  corporation  acts 
in  its  private  capacity,  mere  general  legislative  authority  to 
establish,  locate  and  operate  its  works  will  not  confer  on  it  im- 
munity from  liability  for  damages  resulting  from  a  construction 
and  operation  of  such  works,  which  would  have  been  deemed  a 
private  nuisance  at  common  law.*'  A  railroad  company  using 
terminal  yards  to  switch  ears  is  not  acting  in  its  public  capacity 
and  is  liable  for  a  nuisance  for  damages  to  nearby  property.'" 

41  Buckeye  Cotton  Oil  Co.  v.  Bosse,  249  IT.  S.  41,  63  L.  Ed.  466. 
Sloan,  250  Fed.   712,   719.  47  Pullman   Co.   v.  McGowan,  — 

42  Buckeye  Cotton  Oil  Co.  v.  Tex.  Civ.  App.  — ,  210  S.  "W.  842. 
Sloan,   250  Fed.   712,  722.  48  Grantham  v.  Ordway,  —  Gal. 

43  Vowles    V.    Yakish,    —    Iowa  App.  — ,  182  Pac.  73. 

— ,  179  N.  W.  117.  49Killam    v.    Norfolk    &   W.   E. 

44Margoli3  v.  United  Dairy  Co.,  Co.,  122  Va.  541,  6  A.  L.  E.  701, 

214  111.  App.   613.  96  S.  E.  506. 

4B  Miller   v.   Ann   Arbor   E.   Co.,  50  Killam   v.    Norfolk    &   W.   E. 

196  Mich.  297,  162  N.  W.  1025.  Co.,  122  Va.  541,  6  A.  L.  E.  701, 

46  Panama  E.  Co.  v.  Curran,  256  96  S.  E.  506. 
Fed.  768,  citing  Panama  E.  Co.  v. 
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§3351.  — Wrongful  death.  A  private  corporation,  although 
it  may  not  be  liable  for  the  death  of  a  person  caused  by  negli- 
gence of  its  agents  or  employees,  is  liable  for  injuries  resulting 
in  death  from  what  may  be  deemed  its  own  wrongful  acts  or 
omissions  as  distinguished  from  the  acts  or  omissions  of  its  serv- 
ants or  agents.^^  A  construction  corporation  is  not  civilly  liable 
for  the  act  of  its  general  manager  in  shooting  and  killing  an 
employee  after  termination  of  a  quarrel  as  to  performance  of  his 
contract  by  the  employee,  since  the  shooting  was  not  in  the  scope 
of  the  manager's  employment.*^ 

§  3352.  —  Torts  of  special  police  officers.  The  fact  that  one 
is  a  public  officer  does  not  preclude  him  from  also  acting  in  the 
capacity  of  an  agent  of  a  private  corporation  so  as  to  make  the 
latter  liable  for  malicious  prosecution  because  of  his  acts.*'  A 
corporation  cannot,  by  securing,  through  others,  special  agents, 
even  though  they  be  officers  of  the  law,  for  the  prosecution  of 
offenders  around  the  plant,  obtain  any  immunity  from  liability 
for  malicious  prosecutions  which  such  owner  would  not  be  equally 
entitled  to  if  it  itself  directly  selected  and  paid  the  agents  and 
expressly  retained  the  power  of  control  and  removal.**  A  street 
car  company  is  liable  for  false  imprisonment  where  a  conductor, 
whom  it  caused  to  be  appointed  a  railroad  policeman,  illegally 
arrested  a  passenger  for  refusal  to  pay  car  fare,  in  the  course 
of  his  employment.**  Ratification  of  the  acts  of  a  police  officer 
in  making  an  arrest  makes  the  corporation  liable  where  such 
officer  is  also  its  agent.*^ 

§3353.  Joint  and  several  liability  of  corporation  and  agent 
or  servant.  Both  the  guilty  officer  or  agent  and  the  corporation 
are  liable  for  publication  of  a  libel.*'    A  corporation  is  not 

81  Southwestern     Portland      Ce-  cer.     Clinchfield   Coal   Corporation 

ment  Co.  v.  Bustillos,  —  Tex.  Civ.  v.  Eedd,  123  Va.  420,  96  S.  B.  836. 

App.  — ,  216  S.  "W.  268.  64  Clinchfield     Coal     Corporation 

62  Wells   V.    Henderson    Land    &  v.  Eedd,  123  Va.  420,  96  S.  E.  836. 

Lumber  Co.,  200  Ala.  262,  L.  E.  A.  66  La  Chance  v.  Berlin  St.  Ey., 

1918  A  115,  76  So.  28.  —  N.  H.  — ,  109  Atl.  720. 

53  A    corporation    is    liable    for  66  Clinchfield     Coal     Corporation 

malicious     prosecution     instituted  v.    Eedd,    123    Va.   420,    96    S.   E. 

by  an  employee  although  he  was  836. 

also  an  employee  of  a  private  de-  67  Barger    v.    Hood,    —   W.    Va. 

tective   agency   and   a   public   offi-  — ,  104  S.  E.  280. 
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liable  for  false  imprisonment  where  its  general  manager,  who 
caused  the  arrest  and  is  made  a  co-defendant,  is  exonerated.^* 

§  3354.  Exemplary  damages — In  general.  A  corporation  may 
be  liable  for  punitive  damages,^'  but  not  unless  it  has  ratified 
the  tort  of  its  agent  or  servant  or  the  tort-feasor  is  an  alter  ego 
of  the  corporation.^"  As  affecting  exemplary  damages,  the  presi- 
dent of  a  corporation  has  no  inherent  power  to  direct  a  corporate 
employee  to  violate  the  law  by  committing  a  tort  against  the 
person  or  property  of  another.®^ 

§3355.  — For  what  torts  awarded.  Malice  of  its  officer  or 
agent  may  be  imputed  to  a  corporation,  so  as  to  authorize  the 
recovery  of  exemplary  damages,  although  the  act  was  unauthor- 
ized, where  the  corporation  sought  to  uphold  the  truth  of  the 
alleged  libel  and  did  not  discharge  the  officer  or  agent.^** 

III.    CHAEITABLE  CORPORATIONS 

§  3363.  Application  of  theories.^'  It  is  generally  held  that  a 
charitable  hospital  is  not  liable  to  a  patient  for  negligence  of  its 
employees,  including  nurses,^*  although  the  patient  paid  the 
regular  rates  charged  pay  patients.^^    In  Georgia,  however,  the 

68  Vest  V.  S.  S.  Kresge  Co.,  —  64Paterlini  v.  Memorial  Hos- 
Mo.  App.  — ,  213  S.  W.  165,  hold-  pital  Ass'n,  247  Fed.  639,  Penn- 
ing rule  not  applicable.  sylvania    rule;     Paterlini    v.    Me- 

fiSBeauchamp       v.       Wiunsboro  morial    Hospital    Ass'n,    241    Fed. 

Granite  Co.,  —  S.  C.  — ,  101  S.  E.  429. 

856.    ■                                                    '  65 Burden    v.     St.    Luke's    Hos- 

60  Wortham-Carter    Pub.    Co.    v.  pital,   37   Cal.   App.   310,   173  Pac. 

Littlepage,  —  Tex.   Civ.  App.  — ,  1008;      Nicholas      v.      Evangelical 

223'  S.  W.  1043.  Deaconess    Home    &    Hospital,    — 

eiKetchum         v.         Amsterdam  Mo.  ^,  219  S.  W.  643. 

Apartments    Co.,   —   N.   J.   L.   — ,  Receiving  pay  from  some  of  its 

110  Atl.  590.  patients  does  not  affect  the  char- 

62  Cotton  Lumber  Co.  v.  La  acter  of  a  hospital  as  a  charitable 
Crosse  Lumber  Co.,  200  Mo.  App.  corporation.  Eoosen  v.  Peter 
7,  204  S.  "W.  957.  Bent   Brigham   Hospital,  —  Mass. 

63  See      generally      Stewart      v.  — ,  126  N.  E.  392. 

California    Medical    Missionary    &  The   fact   that   a   large  part   of 

Benevolent  Ass'n,  —  Cal.  — ,  176  the   revenue   of   a  hospital  is   de- 

Pac.   46.  rived  from  pay  patients  does,  not 

What     are     charitable     corpora-  destroy   its    character   as   a   chari- 

tions,  see  §  100,  supra.  table'     corporation.       Nicholas     v. 
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rule  is  that  a  hospital,  although  a  charitable  corporation,  is 
liable  to  a  pay  patient  for  negligence  of  an  employee,  but  only 
to  the  extent  of  funds  derived  from  non-charitable  pay  patients. ^^ 
In  Minnesota,  a  charitable  corporation,  whose  hospital  is  more 
than  self-supporting  from  pay  patients,  is  liable  to  a  patient  for 
negligence  of  its  employees.*'' 

Negligence  in  choosing  incompetent  or  careless  servants  is  not 
included  within  the  exemption  of  charitable  corporations  from 
liability  for  negligence,  it  is  held  in  New  York.**  In  Massachu- 
setts, however,  such  a  corporation  is  not  liable  for  negligence  of 
managing  officers  in  selecting  incompetent  servants.*' 

This  rule  of  exemption  does  not  apply,  it  has  been  held,  to  the 
Modem  Woodmen  of  America,''"  nor  to  a  Y.  M.  C.  A.,''^  nor  to  a 
railway  emergency  hospital.''^  It  has  been  held  applicable  to 
educational  institutions,''*  and  to  an  Odd  Fellows  Home.''* 

Nonliability  of  a  hospital  as  a  charitable  corporation  for  negli- 
gence precludes  liability  under  the  death  by  wrongful  act  statute 


Evangelical  Deaconess  Home  & 
Hospital,  —  Mo.  — ,  219  S.  "W. 
643. 

66  Morton  v.  Savannah  Hospi- 
tal, 148  Ga.  438,  96  S.  E.  887. 

67  Mulliner  v.  Bvangelischer 
Diakonniessenverein,  etc.,  of  Ger- 
man Evangelical  Synod,  144  Minn. 
392,  175  N.  W.  699. 

68  Goodman  v.  Brooklyn  Hebrew 
Orphan  Asylum,  178  N.  Y.  App. 
Div.  682,  165  N.  T.  Supp.  949. 

69  Eoosen  v.  Peter  Bent  Brig- 
ham  Hospital,  —  Mass.  — ,  126  N. 
E.  392. 

TO  The  Modern  "Woodmen  of 
America,  while  having  benevolent 
and  charitable  features,  is  essen- 
tially an  insurance  corporation 
conducted  on  the  assessment  plan, 
and  cannot  escape  liability  for 
torts  of  its  agents  on  the  theory 
that  it  is  a  charitable  corporation. 
Morse  v.  Modern  Woodmen  of 
America,  166  Wis.  194,  Ann.  Cas. 
1918  D  480,  164  N.  W.  829. 

VIA  local  T.  M.  C.  A.  is  liable 


for  injuries,  in  an  elevator  acci- 
dent, to  a  student  who  had  paid 
tuition  equal  to  charges  for  like 
schooling  in  other  schools  operated 
for  profit,  it  not  being  shown  that 
the  Y.  M.  C.  A.  was  a  charitable 
corporation.  Susman  v.  Y.  M.  C. 
A.  of  Seattle,  101  Wash.  487,  172 
Pac.  554. 

72  A  railroad  company  is  not 
exempt  on  the  theory  of  chari- 
table corporation,  for  negligence  of 
its  employee  in  charge  of  an  emer- 
gency hospital  supported  by  the 
railroad.  Fontanella  v.  New  York 
Cent.  E.  Co.,  186  N.  Y.  App.  Div. 

■  588,  174  N.  Y.  Supp.  537. 

73  See  infra,  this  section. 

Cornell  University,  as  a  chari- 
table corporation,  is  not  liable  to 
a  student  injured  by  an  explosion 
while  performing  an  experiment 
under  the  directions  of  an  in- 
structor. Hamburger  v.  Cornell 
University,  99  N.  Y.  Misc.  564, 
166  N.  Y.  Supp.  46. 

74  See  infra,  this  section. 
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or  liability  because  of  contract.''^  Thus,  a  charitable  hospital  is 
not  liable  in  damages  for  the  failure  of  its  medical  superintend- 
ent to  comply  with  a  contract  made  by  him  for  the  care  of  a 
patient  being  treated  in  the  hospitalJ^  It  has  been  held  in  New 
York,  however,  that  if  there  is  a  contract  by  a  charitable  hospital 
to  care  for  a  child  while  the  mother  is  undergoing  treatment  in 
the  hospital,  the  hospital  is  liable  for  a  breach  of  the  contract  in 
permitting  the  child  to  come  in  contact  with  a  hot  steam  pipe." 
So  in  Tennessee,  Vanderbilt  University,  although  a  charitable 
corporation,  was  held  liable,  to  the  extent  of  income  derived  from 
an  office  building  operated  largely  for  profit,  for  death  of  a 
tenant  in  an  elevator  accident  due  to  negligence.''* 

In  Texas,  a  charitable  hospital  corporation  is  liable  to  a  servant 
for  negligence.''*  And  in  New  York  a  hospital,  although  public, 
is  liable  to  strangers  other  than  patients  for  torts  of  its  employees 
in  the  scope  of  their  duty.*"  So,  in  New  York,  a  charitable 
hospital  is  liable  for  negligently  running  over  a  person  while 
answering  a  city  police  call,  especially  where  paid  therefor  by 
the  city.*^  In  Oregon,  an  Odd  Fellows  Home,  organized  under  a 
statute  limiting  the  use  of  its  resources  to  charitable  objects,  is 
not  liable  for  injuries  to  a  laundress  working  therein.*^ 

The  mere  fact  that  a  charitable  corporation  takes  out  an  in- 
demnity policy  for  an  elevator  does  not  create  liability  for  torts 
of  the  elevator  operator.*' 

In  regard  to  the  liability  of  a  charitable  corporation  for  a  tort, 
federal  courts  will  follow  the  law  of  the  state  where  the  cor- 
poration was  created  and  supported,  although  plaintiff  is  a  non- 
resident.'* 

vSRoosen    v.    Peter    Bent    Brig-  Hospital,   228   N.   Y.   183,   126   N. 

liam  Hospital,  —  Mass.  — ,  126  N.  E.  722,  aff'g  183  N.  Y.  App.  Div. 

E.  392.  886,  169  N.  Y.  Supp.  1105. 

76  Davin  v.  Kansas  Medical  Mis-  81  Van  Ingen  v.  Jewish  Hospital 
sionary  Ass'n,  103  Kan.  48,  172  of  Brooklyn,  99  N.  Y.  Misc.  655, 
Pae.  1002.  164  N.  Y.   Supp.  832,  holding  ex- 

77  Roche  V.  St.  John 's  Riverside  emption  from  liability  extends 
Hospital,  96  N.  Y.  Misc.  289,  160  only  to  beneficiaries  or  patients. 
N.  Y.  Supp.   401.  82  O'Neill       v.       Odd       Fellows 

78  Gamble  v.  Vanderbilt  TJniver-  Home,  89  Ore.  382,  174  Pae.  148. 
sity,  —  Tenn.  — ,  200  S.  W.  510.  83  Susman   v.   Y.   M.    C.   A.,  101 

79  Hotel  Dieu  v.  Armendarez,  —  Wash.  487,  172  Pae.  554. 

Tex.  — ,  210  S.  W.  518.  81Paterlini     v.     Memorial    Hos- 

SOMurtha   v.   New  York   Home-       pital  Ass'n,   247  Fed.  639. 
opathic  Medical  College  &  Flower 
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CHAPTER  53 

Crimes  and  Penalties 

§  3364.  In  general. 

§3365.  Corporation  as  "person,"  etc.,  within  criminal  statute. 

§  3367.  Unauthorized  and  ultra  vires  acts. 

§  3368.  Crimes  with  basis  in  misfeasance. 

§  3369.  Crimes  involving  malice  or  intent. 

§  3370.  Crimes  involving  personal  violence. 

§  3371.  Nuisances. 

§  3374.  Miscellaneous  crimes. 

§  3375.  Instituting  prosecution. 

§  3364.  In  general.  In  Indiana,  where  there  are  no  common- 
law  crimes,  corporations  may  be  indicted  only  when  the  legis- 
lature has  specifically  so  provided.^  In  Texas  it  is  said  that 
"there  is  no  provision  of  law  in  this  state  under  which  a  firm  or 
corporation  can  be  indicted  or  tried  under  the  criminal  laws. ' '  * 
In  most  states,  however,  a  corporation  is  liable  to  indictment  ar 
other  criminal  process.*  It  seems  that  a  corporation  as  such 
cannot  be  criminally  libeled.* 

§3365.  Corporation  as  "person,"  etc.,  within  criminal  stat- 
ute.^ The  Texas  statute  penalizing  "any  person"  carrying  on 
certain  business  without  a  license  does  not  apply  to  corporations.' 
The  word  "whoever"  in  the  Espionage  Act  providing  punish- 

1  State  V.  Terre  Haute  Brewing  the  violation  of  a  penal  statute, 
Co.,  186  Ind.  248,  115  N.  E.  772.  and     may     be     fined.       People     v. 

2  Judge       Lynch       International  Saline    County    Coal    Co.,    206    111.  ■ 
Book    &   Publishing   Co.   v.    State,  App.  266. 

84  Tex.   Cr.   App.   459,   208    S.   W.  4  Potter    v.    State,    —    Tex.    Cr. 

526.  App.  — ,  216  S.  W.  886. 

3  Postal    Telegraph-Cable    Co.    v.  6  See  also  §  54,  supra. 

City  of  Charlottesville,  —  Va.  — ,  6  Judge       Lynch       International 

101  S.  E.  357.  Book    &   Publishing   Co.    v.    State, 

A     corporation     is     subject  to  84   Tex.   Cr.    App.   459,   20S   S.  W. 

prosecution     by     information  for  526. 
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ment  for  "whoever"  wilfully  obstructs  recruiting  or  enlistment 
service  in  time  of  war,  includes  corporations.'' 

§  3367.  Unauthorized  and  ultra  vires  acts.  Where  a  corpora- 
tion claims  that  the  act  charged  was  contrary  to  its  will  and 
direction,  other  acts  of  a  like  character  may  be  shown  in  evidence 
as  bearing  on  authorization  of  the  corporate  agent.' 

§  3368.  Crimes  with  basis  in  misfeasance.  Liability  extends 
to  acts  of  malfeasance  as  well  as  nonfeasance.'  It ' '  has  long  been 
settled  in  this  state  that  a  corporation  aggregate  may  in  a  proper 
case  be  held  criminally  for  acts  of  malfeasance  as  well  as  for 
nonfeasance. ' '  ^^ 

§3369.  Crimes  involving  malice  or  intent.  A  corporation 
may  be  crimiaally  liable  even  though  the  act  involves  specific 
intent.^^  Thus,  a  publishing  company  is  responsible  for  the  acts 
of  its  agents  in  printing  and  publishing  a  pamphlet  containing 
statements  tending  to  cause  insubordination  in  the  military 
service,  in  violation  of  the  Espionage  Act.^^ 

§3370.  Crimes  involving  personal  violence.  A  corporation 
may  be  guilty  of  manslaughter.^* 

§  3371.  Nuisances.  A  corporation  is  not  criminally  liable  for 
a  nuisance,  where  not  negligent  and  not  acting  beyond  its  cor- 
porate powers.^* 

'United  States  v.  American  So-  tent   involves   an   evil  purpose  to 

cialist  Society,  260  Fed.  885.  do  a  wrongful  act.     United  States 

8  People  V.  Title  Guaranty  &  v.  American  Socialist  Society,  260 
Trust    Co.,   180    N.    Y.    App.   Div.  Fed.  885. 

648,  168  N.  Y.  Supp.  278.  12  United  States  v.  Nearing,  252 

9  United  States  v.  Nearing,  252      Fed.  223,  231. 

Fed.  223,  231.  13  State  v.  Lehigh  Valley  E.  Co., 

10  State  v.  Lehigh  Valley  E.  Co.,  92  N.  J.  L.  261,  106  Atl.  23;  State 
90  N.  J.  L.  372,  103  Atl.  685.  v.  Lehigh  Valley  E.  Co.,  90  N.  J. 

11  United     States     v.     Nearing,  L.  372,  103  Atl.  685. 

252  Fed.  223,  231.  14  State   v.   Biggs,   92   N.   J.   L. 

A  corporation  may  be  guilty  of      571,   106  Atl.   216,  street   railway 

a  specific  intent,  although  such  in-      erecting  poles  and  stringing  wires. 
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[§  3375 


§  3374.  Miscellaneous  crimes.^^  A  corporation  may  be  prose- 
cuted for  violation  of  the  Espionage  Act/^^ 

Tlie  federal  statute  making  it  a  crime  for  corporations  to  make 
contributions  in  connection  with  elections  for  congressmen  is 
constitutional.^'''  The  Indiana  statute  making  a  crime  contribu-. 
tions,  etc.,  by  any  private  corporation  "to  promote  the  success  or 
defeat  of  any  candidate  for  public  office  or  of  any  political  party 
or  principle  or  for  any  other  political  purpose  whatever"  does 
not  apply  to  a  contribution  by  a  brewing  company  to  promote  the 
success  of  a  principle  at  a  local  option  election.^* 

§  3375.  Instituting  prosecution.  If  the  injured  party  is  a  cor- 
poration, an  indictment  should  so  state.^^  An  erroneous  allega- 
tion in  an  indictment  for  burglary  that  the  owner  of  the  building 
was  a  corporation  is  immaterial.*" 


15  Practicing  law,  see  §  820, 
supra. 

.   16  United     States     v.     American 
Socialist   Society,   260   Fed.   885. 

Where  the  author  of  a  book 
and  the  corporation  which  pub- 
lished and  distributed  it  are 
joined  as  defendants  in  a  prose- 
cution ,  under  the  Espionage  Act 
for  obstructing  recruiting  serv- 
ice, the  corporation  may  be  found 
guilty,  althoTigh  tlie  author  is  ac- 


quitted. United  States  v.  Amer- 
ican Socialist  Society,  260  Fed. 
885. 

17  United  States  v.  United 
States  Brewing  Ass'n,  239  Fed. 
163. 

1«  State  V.  Terre  Haute  Brewing 
Co.,  186  Ind.  248,  115  N.  E.  772. 

19  Whitaker  v.  State,  85  Tex. 
Cr.  App.  272,  211  S.  "W.  787. 

20  Long  V.  State,  140  Ark.  413, 
216  S.  W.  306. 
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CHAPTEE  54 

Monopolies  and  Trusts 

§  3388.  Constitutionality  of  anti-trust  statutes — State  statutes. 
§  3389.  Interstate  trade  and  commerce  considered. 
§  3390.  Monopolization  under  anti-trust  statutes. 
§  3391.  Restraint  of  trade. 
§  3393.  Motive,  intent  and  result. 

§  3394.  Means  of  accomplishing  violation  of  anti-trust  statutes. 
§  3395.  Patents. 
§  3397.  Criminal  prosecutions. 
§  3399.  Relief  awarded  government. 
§  3400.  Actions  for  treble  damages — In  general. 

§3401.  — Persons  who  may  sue  and  be  sued;   venue;   limitations;   plead- 
ing, etc. 
§  3402.  Violation  of  anti-trust  statute  as  defenses  to  action. 

§3388.  Constitutionality  of  anti-trust  statutes — State  stat- 
utes. The  1916  anti-trust  statute  of  Kentucky  is  void  because 
exempting  from  its  operation  nonstock  companies  and  those  not 
engaged  in  mining,  manufacturing  or  transportation;  but  anti- 
trust statutes  do  not  deny  the  equal  protection  of  the  law  to 
corporations  merely  because  the  penalty  for  violation  by  corpora- 
tions is  a  fine  not  exceeding  ten  thousand  dollars  and  forfeiture 
of  charter  while  the  maximum  penalty  which  may  be  inflicted  on 
an  individual  is  five  thousand  dollars.^ 

§  3389.  Interstate  trade  and  commerce  considered.  Contracts 
made  by  an  advertising  agency  for  the  insertion  of  advertising 
in  periodicals  does  not  constitute  commerce  within  the  Sherman 
Act,  although  the  circulation  and  distribution  of  such  periodicals 
amounts  to  interstate  commerce.*  While  the  ownership  by  a  rail- 
road of  stock  of  a  mining  company  does  not  necessarily  create  an 
identity  of  corporate  interest  between  the  two  such  as  to  render 

ICom.  V.  Hatfield  Coal  Co.,  186  ing  Agency  v.  Curtis  Pub.  Co., 
Ky.  411,  217  S.  W.  125.  252  U.  S.  436,  64  L.  Ed.  649. 

2  Blumenstock     Bros.     Advertis- 
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it  unlawful  under  the  federal  commodities  clause  for  the  railroad 
to  transport  in  interstate  commerce  the  products  of  such  mining 
company,  yet  where  such  ownership  of  stock  is  resorted  to,  for 
the  purpose  of  making  the  mining  company  a  mere  agent  or  in- 
strumentality or  department,  courts  will  look  through  the  fotms 
to  the  realities  of  the  relation  between  the  companies  as  if  the 
corporate  agency  did  not  exist  and  will  deal  with  them  as  the 
justice  of  the  case  may  require.* 

§  3390.  Monopolization  under  anti-trust  statutes.*  The  United 
States  Steel  Corporation  is  not  a  monopoly,  so  as  to  require  its 
dissolution,  for  the  reason  that  competition  was  not  restrained; 
and  neither  the  size  of  the  corporation  and  its  potency  for  mis- 
chief nor  the  fact  that  competitors  voluntarily  follow  its  prices  is 
ground  for  its  dissolution  as  a  violation  of  the  Sherraan  Act.^ 
The  United  Shoe  Machinery  Company,  composed  of  several  non- 
competing  companies,  is  not  a  monopoly  so  as  to  be  within  the 
federal  anti-trust  act,  because  of  its  method  of  leasing  patented 
machines.®  A  failing  concern  may,  without  violating  the  Sher- 
man Anti-trust  Act,  sell  its  plant  to  its  only  competitor,  instead 
of  disp^ing  of  it  as  junk.' 

A  reorganization  of  the  Reading  railroad  and  a  large  coal 
company,  whereby  a  holding  company  acquired  all  the  stock  of 
the  two,  was  a  violation  of  the  federal  statutes  as  a  "  combination 

S  United  States  v.  Beading  Co.,  petition,     see     United     States     v. 

253  U.  S.  26,  64  L.  Ed.  760,  rev'g  American   Column   &   Lumber   Co., 

in  part  226  Fed.  229.  263  Fed.  147. 

4  Combination  of  foreign  owners  6  United  States  v.  United  States 

of  steamship  lines  to   end   compe-  Steel   Corporation,   251   U.   S.   417, 

tition   held    violation    of    Sherman  64   L.   Ed.   343,   8   A.   L.    E.    1121, 

Act,   see   Thomsen   v.   Cayser,    243  afE'g  223  Fed.  55. 

U.    S.    66,    61    L.    Ed.    597,    rey'g  6  United   States   v.   United   Shoe 

Union    Castle    Mail    S.    S.    Co.    v.  Machinery  Co.  of  New  Jersey,  247 

Thomsen,  190  Fed.  536.  U.  S.  32,  62  L.  Ed.  968,  aff'g  222 

Combination   of   three   pulpwood  Fed.  349. 

supply   agencies   as  monopoly,   see  The     United     Shoe     Machinery 

Pulpwood  Co.  V.  Green  Bay  Paper  Company  was   held   guilty   of   vio- 

&  Fiber  Co.,  168  Wis.  400,  170  N.  lating    the     Clayton    Act    in     the 

W.   230.  making   of   leases   of   machines   in 

Fish     companies     as     monopoly.  United  States  v.  United  Shoe  Ma- 
see   United    States    v.    New    Eng-  ehinery  Co.,  264  Fed.  138. 
land  Fish  Exchange,  258  Fed.  732.  7  American      Press       Ass'n      v. 

Combinations    to    prevent    com-  United  States,  245  Fed.  91. 
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to  unduly  restrain  interstate  commerce. ' '  '  Consolidation  of  New 
York  Central,  Michigan  Central,  and  Lake  Shore  railroads  did 
not  violate  the  federal  anti-trust  law,  where  the  former  already- 
owned  ninety  per  cent'  of  the  stock  of  the  other  companies.®  A 
purchase  by  a  lessee  railroad  of  the  stock  of  the  lessor  road  is  not 
a  violation  of  the  Sherman  Act  where,  from  the  time  of  their  con- 
struction, there  had  been  no  competition  between  them  because 
of  a  continuous  common  control.^" 

The  business  of  furnishing  abstracts  of  title  is  not  susceptible 
of  monopoly  in  the  sense  in  which  the  business  of  dealing  in  a 
commercial  product  may  be  monopolized.^^  The  Washington 
Constitution,  in  so  far  as  it  forbids  combination  of  corporations 
"for  the  purpose. of  fixing  the  price  or  limiting  the  production," 
does  not  apply  where  one  of  three  competing  abstract  companies 
bought  out  one  of  its  competitors  and  took  a  lease  of  the  plant 
of  the  other,  to  prevent  ruinous  competition.^^ 

The  appointment  by  an  Ohio  company  of  a  New  York  company 
as  its  exclusive  selling  agent  is  not  violative  of  the  common  law 
nor  the  Sherman  Act.^'  A  covenant  by  a  selling  corporation  not 
to  engage  in  the  same  business  within  a  certain  area  and  within 
a  reasonable  time  does  not  create  a  monopoly.^*  Ownership  by 
one  company  of  a  majority  of  the  stock  of  another  does  not,  of 
course,  necessarily  lessen  competition  between  them  nor  create  a 
monopoly.^* 

§  3391.  Restraint  of  trade.^^  Where  a  manufacturing  com- 
pany enters  into  agreements — whether  express  or  implied  from 

8  United  States  v.  Reading  Co.,  14  Lumbermen 's  Trust  Co.  v. 
253  XT.  S.  26,  64  L.  Ed.  760,  rev'g  Title  Ins.  &  Inv.  Co.  of  Tacoma, 
in  part  226  Fed.  229.  248  Fed.  212. 

9  Venner  v.   New  York   Cent.   &■  15  Niles-Bement-Pond       Co.       v. 
H.  River  R.   Co.,   177   N.  T.   App.  Iron  Holders' Union,  246  Fed.  851. 
Div.  296,  164  N.  T.  Supp.  626.  16  Contract  to   sell   stock  in  old 

10  United  States  v.  Southern  bank  to  prevent  establishment  of 
Pac.  Co.,  239  Fed.   998.  a  new  bank   as   an   illegal   combi- 

11  Lumbermen 's  Trust  Co.  v.  nation  to  prevent  the  establish- 
Title  Ins.  &  Inv.  Co.  of  Tacoma,  ment  of  a  new  bank,  see  Edwards 
248  Fed.  212.  v.  Roberts,  —  Tex.  Civ.  App.  — , 

12  Lumbermen 's     Trust     Co.     v.  222  S.  W.  278. 

Title   Ins.   &  Inv.   Co.   of  Tacoma,  Unfair  competition,  under  Okla- 

248  Fed.  212.  homa  anti-trust  statute,  see  West- 

ISBaran  v.  Goodyear  Tire  &  ern  Lumber  Co.  v.  State,  —  Okla. 
Rubber  Co.,  256  Fed.  571.  — ,  189  Pac.  868. 
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a  course  of  dealing  or  other  circumstances — with  all  customers 
throughout  the  several  states,  which  bind  them  to  observe  fixed 
resale  prices,  there  is  a  combination  in  restraint  of  trade  in  vio- 
lation of  the  Sherman  Act.^''  But  a  manufacturing  company, 
where  it  has  no  intent  to  create  or  maintain  a  monopoly,  does  not 
violate  the  Sherman  Act  by  refusing  to  deal  with  those  who  do 
not  conform  to  resale  prices  fixed  by  it.^'  A  refusal  of  a  tire 
manufacturer  to  sell  to  dealers  (a)  who  will  not  maintain  sug- 
gested prices  or  (b)  will  sell  to  other  dealers  and  not  merely  to 
the  consumer,  is  not  a  violation  of  the  Sherman  Act.^® 

Eeading  Company,  owning  Beading  railroad  and  large  coal 
mines,  which  afterwards  purchased  another  railroad  to  prevent 
competition  in  sale  of  anthracite  coal,  was  a  combination  in  re- 
straint of  trade  so  as  to  be  subject  to  dissolution  under  the  fed- 
eral statutes.^" 

A  purchase  by  one  insurance  company  of  all  the  assets  of  an- 
other does  not  violate  the  Texas  anti-trust  statute  unless  made 
for  the  purpose  of  preventing  or  lessening  competition  or  it  has 
such  effect.^^ 

§  3393.  Motive,  intent  and  result.^" 

§3394.  Means  of  accomplishing^  violation  of  anti-trust  stat- 
utes.    The  necessary  unlawful  agreement  to  constitute  a  com- 

17  United  States  v.  A.  Schra-  price,  and  refusal  to  sell  to  eua- 
der's  Son,  Inc.,  252  U.  S.  85,  64  tomers  who  refuse  to  agree  to 
L.  Ed.  471,  rev'g  264  Fed.  175,  abide  by  the  resale  price,  is  not 
and  distinguishing  United  States  a  combination  in  restraint  of 
V.  Colgate  &  Co.,  250  U.  S.  300,  trade  under  the  Sherman  Anti- 
63  L.  Ed.  992,  on  the  groTind  that  Trust  Act.  United  States  v.  Col- 
in   the    latter    case    the    manufac-  gate  &  Co.,  253  Eed.  522. 

turer    merely    indicated    his    wish  19Baran    v.     Goodyear     Tire     & 

regarding    resale    prices    and    re-  Rubber  Co.,   256  Fed.  571. 

fusal  to  deal  with  all  who  failed  20  United  States  v.  Eeading  Co., 

to  observe  them.     To  same  effect,  253  U.  S.  26,  64  L.  Ed.  760,  rev'g 

see  Ford  Motor  Co.  v.  Union  Motor  in  part  226  Fed.  229. 

Sales  Co.,  244  Fed.  156.  21  Calif ornia  State  Life  Ins.  Co. 

18  United  States  v.  Colgate  &  v.  Kring,  —  Tex.  Civ.  App.  — , 
Co.,  250  U.  S.  300,  63  L.  Ed.  992,  208  S.  W.  372. 

aff'g  253  Fed.  522.  22  Presumption  as  to  intent,  see 

Agreement  between  manufae-  Bluefields  S.  S.  Co.  v.  United 
turer   and   customer    as    to    resale      Fruit  Co.,  243  Fed.  1,  14. 
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bination  or  conspiracy  in  violation  of  the  Sherman  Act  may  be 
tacit  as  well  as  expressed.*^ 

§  3395.  Patents.  The  exertion  of  the  right  given  a  patentee  to 
exclude  others  from  the  use  of  his  invention,  absolutely  or  upon 
terms,  is  not  an  offense  against  the  federal  anti-trust  act.^*  Pro- 
hibitions against  restraint  of  trade  apply  to  patented  as  well  as 
unpatented  articles.^^ 

§  3397.  Criminal  prosecutions.  Under  the  North  Dakota  anti- 
trust statutes  the  common-law  remedy  of  quo  warranto  to  dis- 
solve a  corporation  is  not  superseded  by  a  criminal  remedy  or 
another  civil  remedy,  and  the  civil  remedy  is  not  conditioned  on 
a  successful  criminal  prosecution.^^ 

§3399.  Relief  awarded  government.  Whether  a  dissolution 
of  the  corporation  shall  be  decreed  rests' in  the  discretion  of  the 
court,  due  consideration  being  given  tO  the  facts  that  the  unlaw- 
ful acts  have  ceased  and  the  interests  of  the  public.^' 

§3400.  Actions  for  treble  damages — In  general.*'  Actions 
for  treble  damages  must  be  based  on  a  substantial  cause  of 
action.*'  A  cause  of  action  to  recover  triple  damages  under  the 
Sherman  Act  is  not  assignable  and  does  not  pass  to  the  plaintiff's 
trustee  in  bankruptcy.*"  It  does  not  survive  the  death  of  the 
person  injured.'^  In  an  earlier  federal  case,  however,  it  was 
held  that  the  action  survives  the  death  of  the  person  or  dissolu- 
tion of  a  corporation  injured.'* 

23  United  States  v.  M.  Piowaty  28  See  Buckeye  Powder  Co.  v. 
&  Sons,  251  Fed.  375.  E.   I.   Du  Pont   de   Nemours  Pow- 

24  United  States  v.  United  der  Co.,  248  U.  S.  55,  63  L.  Ed. 
Shoe  Machinery   Co.   of  New  Jer-  123,  aff'g  223  Fed.  881. 

sey,  247  U.   S.  32,  62  L.  Ed.   968,  29  Blumenstock    Bros.    Advertis- 

aff'g    222    Fed.    349,    quoted    from  ing    Agency    v.    Curtis    Pub.    Co., 

at  length  on  pp.  5500,  5501.  252  U.  S.  436,  64  L.  Ed.  649. 

25  United    States    v.    A.     Schra-  30  Bonivillain  v.  American  Sugar 
der 's     Son,    Inc.,     264    Fed.     175;  Eefinery  Co.,  250  Fed.  641. 
United  States  v.  United  Shoe  Ma-  31  Caillouet    v.    American    Sugar 
chinery  Co.,  264  Fed.  138.  Eefining  Co.,  250  Fed.  639. 

26  State   ex  rel.  Langer  v.  Gam-  32  Imperial     Film     Exchange    v. 
ble-Kobinson   Fruit   Co.,  —   N.   D.  General  Film  Co.,  244  Fed.  985. 
—    176  N.  "W.  103. 

27  United     States     v.     American 
Can  Co.,  234  Fed.  1019. 
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§  3401.  —  Persons  who  may  sue  and  be  sued ;  venue ;  limita- 
tions ;  pleading,  etc.  The  fact  that  a  cause  of  action  is  based  on 
the  Sherman  Law  does  not  give  to  individual  stockholders  the 
right  to  interfere  with  the  internal  management  of  the  corpora- 
tion nor,  in  any  ease,, to  resort  to  an  action  at  law  instead  of  a 
suit  in  equity."  "Where  plaintiff  corporation  participated  in  the 
unlawful  combination  in  restraint  of  trade  by  virtue  of  defend- 
ant acquiring  a  controlling  interest  in  its  stock,  it  cannot  recover 
damages  under  the  Sherman  Act  for  injuries  from  the  combina- 
tion.s* 

Courts  have  jurisdiction,  under  the  Clayton  Act,  in  any  dis- 
trict where  a  corporation  transacts  business,  whether  it  is 
"found"  there  or  not.**  A  corporation  is  "found"  within  a 
district,  so  as  to  be  suable  within  the  Sherman  Act,  where  it  has 
an  office  and  does  business.*®  The  words  ' '  resides  or  is  found, ' ' 
in  the  Sherman  Act,  means  that  the  corporation  must  be  present 
in  the  district,  by  its  officers  or  agents,  carrying  on  its  business.*' 

§3402.  Violation  of  anti-trust  statute  as  defense  to  action. 

A  stockholder  who  has  voluntarily  become  a  part  of  a  corpora- 
tion operating  in  violation  of  a  state  anti-trust  statute  cannot 
obtain  relief  against  the  corporation  or  other  stockholders,  where 
himself  a  party  to  the  illegal  acts.**  Where  a  sale  of  its  property 
by  one  company  to  another  has  been  consummated  in  violation 
of  an  anti-trust  statute,  a  maker  of  a  note  acquired  by  the  pur- 
chaser cannot  set  up  the  anti-trust  statute  as  a  defense.*^ 

33  United   Copper   Securities   Co.  37  People 's      Tobacco      Co.      v. 

V.   Amalgamated    Copper    Co.,    244  American   Tobacco   Co.,   240  XT.   S. 

U.   S.   261,   61   L.   Ed.    1119,   aff'g  79,  62  L.  Ed.  587. 

223  Fed.  421.  38  Duane    v.    Merchants'    Legal 

31Bluefields  S.  S.  Co.  v.  United  Stamp  Co.,  231  Mass.  113,  120  N- 

Fruit  Co.,  243  Fed.  1.  E.  370. 

36  Southern   Photo   Material    Co.  39  California      State      Life     Ins- 

V.  Eastman   Kodak   Co.,   234   Fed.  Co.    v.    Kring,   —   Tex.    Civ.   App. 

955.                          -  — ,  208  S.  W.  372. 

36Venner  v.  Pennsylvania  Steel 
Co.,  250  Fed.  292. 
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Contempt 
§  3408.  Liability  of  officers,  agents,  directors,  etc. 

§  3408.  Liability  of  officers,  agents,  directors,  etc.  Directors 
who  pass  a  resolution  authorizing  the  filing  of  a  voluntary  peti- 
tion in  bankruptcy,  as  well  as  officers  who  execute  such  a  petition, 
are  guilty  of  contempt  in  violating  an  injunction  restraining 
exercise  of  any  of  the  corporate  privileges  and  franchises.^  Ad- 
vice of  counsel  is  no  excuse  for  violation  of  an  injunction  by 
directors.^ 

1  Cavagnaro    v.    Indian    Tire    &  2  Cavagnaro    v.    Indian    Tire    & 

Eubber  Co.,  90  N.  J.  Eq.  532,  107      Rubber  Co.,  90  N.  J.  Eq.  532,  107 
Atl.  643.  Atl.  643. 
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CHAPTER  56 

Stock  and  Stockholders 

I.   GENERAL   CONSIDERATIONS 

i  3413.  Capital   stock. 

i3414.  Capital. 

13415.  Stock. 

i  3417.  Shares   of   stock. 

)  3418.  Distinction  between  capital  stock  and  shares  of  stock. 

]  3421.  Treasury  stock. 

5  3423.  Shareholders  and  stockholders. 

II.    CERTIFICATES    OF   STOCK 

§  3424.  Definition  and  nature. 
§  3425.  Certificate  is  not  the  stock  itself. 
§  3426.  Certificate  of  stock  as  property. 
§  3427.  Necessity  for  issue   of  certificates. 

III.    SHARES    OP   "STOCK    AS    PROPERTY 

§  3429.  General  rule. 

§  3430.  Are  incorporeal  and  intangible  property. 

§  3431.  Shares    of    stock   as   "choses    in    action,"    "credits,"    "debts," 

"money,"  or  "securities." 
§  3434.  Situs  of  shares  of  stock. 

IV.   LIABILITY    OF    SHARES    OF    STOCK    TO    EXECUTION,    ATTACHMENT    AND 
GARNISHMENT 

§  3437.  Statutory  authority. 

§3439.  Situs  of  stock. 

§3440.  Title. 

§  3442.  Persona  in  whose  hands  stock  may  be  levied  upon. 

§  3443.  Mode  of  levy  and  sale. 

§  3444.  Effect  of  levy  and  sale. 

V.   CONVERSION    OF    SHARES    OF    STOCK 

§  3448.  What  constitutes  a  conversion — Conversion  by  third  person. 
§  3449.  Measure  of  damages — General  rules. 
§  3451.  —  Method  of  estimating  value. 
§  3453.  —  Nominal  damages. 
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VI.   AMOUNT  OP  CAPITAL  STOCK  AND  INCREASE  AND  REDUCTION  THBREOr 

§  3455.  Amount  of  original  capital  stock. 

§  3456.  Par  value  of  shares  and  shares  without  expressed  par  or  nominal 
value. 

§  3458.  Increase  of  original  or  authorized  capital  stock — Power  and  author- 
ity to  make  increase. 

§  3459.  —  Prerequisites  and  conditions  to  increase ;  fees. 

§  3460.  —  How  and  by  whom  increase  must  be  made  or  authorized. 

§  3461.  Subscription  for,  and  allotment  of  increase. 

§  3462.  Eights  and  remedies  of  existing  stockholders  as  to  the  increased 
stock — In  general. 

§  3463.  —  Transfer  or  devolution  of  ' '  rights ' '  to  allotment. 

§  3464.  —  Remedies  to  enforce  stockholder 's  ' '  rights ' '  to  allotment  or  to 
preserve  status. 

§  3465.  Sale  of  increase  by  corporation. 

§  3467.  Overissues  and  unauthorized  inerease-^In  general. 

§  3470.  Reduction  of  capital  stock. 

§  3471.  Authority  and  procedure  to  effect  reduction;  consent  of  stockholders. 

§3472.  Effect  of  reduction;  rights  of  creditors. 

VII.   ISSUE    OP    STOCK 

§  3476.  In  whom  authority  is  Vested. 

§3477.  Consent  of  public  service  commission;  Blue  Sky  Laws. 

§  3478.  When  stock  is  deemed  issued. 

§  3479.  Eight  of  stockholders  to  preference  on  issue  of  stock. 

VIII.  ISSUE   AND   CANCELLATION   OP    CERTIFICATES    OP    STOCK 

§  3482.  Form  and  contents  of  certificate. 

§  3483.  Eight  to  certificate. 

§  3484.  Eemedies  for  refusal  to  issue  certifirtites. 

§  3485.  Cancellation  of  certificates. 

IX.  UNAUTHORIZED  AND  FICTITIOUS  STOCK  AND  CERTIFICATES 

§  3487.  Certificate   as  a   representation   of  validity,   ownership   and  powci 

to  convey. 
§  3488.  Estoppel  to  deny  validity. 
§  3489.  Stolen  certificates. 
§  3490.  Forged  certificates. 

§  3491.  Authority  of  officer  or  agent  issuing  certificate. 
§  3492.  Certificates  signed  in  blank. 
§  3493.  Liability  of  corporation  in  damages. 
[§ 3493a  [New].  Liability  of  officers  issuing  tJio  stock. 
§  3494.  Eemedies  of  the  corporation. 
§  3497.  Persons  entitled  to  protection  or  relief. 

X.   RIGHTS  AND  REMEDIES  IN  CASS  OF  LOSS  OF  CERTIFICATE  OP  STOCK 

§  3498.  Eight  to  new  certificate. 
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XI.   PAYMENT  FOR  STOCK 

§  3503.  Payment  in  property,  labor  or  services — The  right  in  general. 
§  3504.  —  Charter,  statutory  or  constitutional  provision 
§  3505.  —  Payment  in  services. 
.  §  3506.  —  General  nature  of  property  that  may  be  taken. 
§  3507.  —  Patents,  trade-marks,  secret  f  ormulffi,  etc. 
§  3511.  —  Further  illustrations. 
§  3513.  Payment   in   notes,   bonds,   mortgages,    etc. — Effect    of   charter   or 

statutory  provisions. 
§  3514.  —  Enforceability  of  notes. 
§  3515.  Issue  of  stock  in  payment  of  debts. 

XII.   WATEKED  OK  FICTITIOUSLY  PAID  UP  STOCK 

§  3519.  Powers  of  corporation  at  common  law — Issue  of  stock  for  property, 

labor   or   services. 
§  3520.  —  Issue  of  stock  gratuitously,  or  at  a  discount,  or  as  a  bonus. 
§ 3521a  [New].  — Issue  of  balance  of  stock. 
§  3524.  —  Payment  of  commissions  and  expenses  out  of  proceeds. 
§  3525.  Charter   provisions    and    statutes   and    constitutional    regulations — 

In  general. 
§3528.  — Arizona. 
§  3532.  —  Connecticut. 
§3538.  —Illinois. 
§  3540.  —  Iowa. 
§  3542.  —  Kentucky. 
§  3544.  —  Maine. 
§  3545.  —  Maryland. 
§  3555.  —  New  Jersey. 
§  3565.  —  South  Dakota. 
§  3567.  —  Texas. 
§3571.  —Washington. 
§3572.  —West  Virginia. 
§3573.  — Wisconsin. 

§  3576.  "Valuation  of  property,  labor  or  services  received — In  general. 
§  3577.  —  Good-will,  franchises  and  other  intangibles  or  prospects. 
§3578.  — Questions  of  law  and  fact;  evidence  and  proof. 
§  3579.  Effect  of  issue,  or  agreement  to  issue,  watered  stock;    fraudulent 

aspect^-In  general. 
§  3581.  —  Effect  in  illegal  aspect. 
§  3583.  —  Effect  as  against  the  corporation. 
§  3584.  —  Effect  as  against  subscribers  or  purchasers. 
§  3585.  —  Effect  as  against  dissenting  stockholders. 
§  3587.  —  Effect  as  against  subsequent  transferees. 
§  3588.  Issuance  to  directors,  officers  or  favored  persons. 
§  3589.  Rights  of  creditors  as  to  water  or  overvaluation — In  general. 
§  3591.  —  Issue  at  discount,  or  for  inadequate  value,  or  as  bonus. 
§  3593.  —  As  to  watered  or  underpaid  increased  issues. 
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§"595.  — Antecedent  creditors  and  creditors  with  notice  or  assenting. 
§  3596.  Measure  and  extent  of  liability  to  creditors — In  general. 
§3597.  — Effect  of  transfer  on  liability  to  creditors. 
§  3598.  Eemedies  and  procedure. 

XIII.   LIEN   or   CORPORATION    ON   SHARES 

§  3599.  In  the  absence  of  express  provisions   or  agreement. 

§  3601.  Liens  under  by-laws. 

§  3608.  Debts  for  which  lien  attaches — Debts  contracted  after  transfer. 

§  3620.  Waiver  or  estoppel  to  assert  lien. 

XIV.   PREFERRED  STOCK 

§  3621.  Definition,  nature  and  distinctions. 

§  3622.  Power  to  issue  preferred  or  guaranteed  stock — In  general. 

§3625.  — Extent  of  power. 

§  3628.  Preferred  stockholders  as  creditors — General  rule. 

§  3630.  —  Eelation  both  as  stockholders  and  creditors. 

§3631.  — Construction  and   effect   of  contract. 

§  3632.  Eights  and  remedies  of  preferred  stockholders — In  general. 

§3634.  — Eights  subordinate  to  those  of  creditors. 

§  3639.  —  Eights  on  increase  or  reduction  of  capital  stock. 

§  3642.     Eights  of  common  stockholders  with  respect  to  preferred  stock. 

§  3643.  Exchange  of  preferred  stock  for  common  stock,  or  common  stock 
for  preferred. 

§  3645.  Eedemption  and  retirement — Eight  of  stockholders  to  compel  re- 
demption. 

XV.    CONVERTIBLE    STOCK 

3  3648.  Exchange  of  stock  for  bonds  or  property. 

XVI.   DIVIDENDS 

§  3649.  Definition  and  nature  of  dividends. 

§  3650.  Dividends  distinguished  from  profits. 

§  3652.  Stockholders '  right  to  share  in  profits — Eights  before  dividend  is 

declared. 
§  3656.  Compelling  declaration  and  paying  of  dividends — In  general. 
§  3657.  —  Jurisdiction  and  procedure. 

§  3658.  Dividends  payable  out  of  profits  only — General  rule. 
§  3659.  —  Unconditional  agreement  to  pay  dividends. 
§  3660.  Determination  of  profits — In  general. 
§  3661.  —  Time  of  determining  profits. 
§3664.  — Money  due  but  not  received. 
§3666.  — Creation  of  reserve  fund  for  repairs,  etc. 
§  3667.  —  Valuation  of   property. 

§  3668.  —  Property  or  money  representing  capital  stock. 
§3670.  — Corporations  whose  property  is  necessarily  consumed  in  use. 
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§3671.  — Further  illustrations. 

§  3672.  In  whom  authority  to  declare  dividends  is  vested. 

§  3673.  Formal  requisites  of  declaration. 

§  3674.  Discrimination  betvfeeii  stockholders. 

§  3677.  Cash  dividends. 

§  3681.  Stock  dividends — General  principles. 

§3683.  — Necessity  for  surplus  profits. 

§3684.  — Effect  of  stock  dividends. 

§  3687.  Eemedies  of  stockholders  to  recover  dividends — Action  at  law 
against  corporation. 

§  3693.  —  Statute  of  limitations. 

§  3699.  Persons   entitled   to   dividends   in   general. 

§  3700.  Eights  on  transfer  of  stock — General  rule. 

§3701.  — Executory  contracts  to  sell;  sales  for  future  delivery. 

§  3702.  —  Provisions  of  statute,  charter  or  by-laws. 

§  3703.  —  Contract  modifications. 

§  3704.  Eights'as  between  pledgor  and  pledgee. 

§  3705.  Eights  of  legatees  and  distributees. 

§3709.  Interpleader. 

§  37l6.  Assignment  or  transfer  of  dividends. 

§  3711.  Eight  to  dividends  as  between  life  tenant  and  remainderman — Divi- 
dends declared  before  creation  of  the  trust. 

§  3712.  —  Ordinary  cash  dividends  earned  after  creation  of  trust. 

§3713.  — Eule  that  all  cash  dividends  go  to  life  tenant. 

§  3714.  —  Eule  that  all  stock  dividends  are  capital. 

§  3715.  — What  are  stock  and  what  are  cash  dividends. 

§  3716.  —  Eule  that  form  of  dividend  is  immaterial. 

§3717.  —Apportionment  according  to  time  when  earned — General  state- 
ment. 

§  3718. Ordinary  and  extraordinary  dividends. 

§  3720.  —  Dividends  declared  out  of  capital. 

§3726.  — Method  of  determining  whether  dividends  represent  income  or 
capital. 

§3727.  — Intention  of  testator  or  donor. 

§  3741.  Eemedies  for  unlawful  payment  of  dividends — ^Liability  of  direc- 
tors— At  common  law. 

§3742. Statutory  liability. 

§  3743.' Nature  and  extent  of  liability. 

§3744. Effect  of  good  faith. 

§  3746. By  whom  liability  may  be  enforced. 

6  3750.  —  Criminal  liability  of  directors  and  officers. 

XVII.   DIVIDENDS  ON"  PKEFEBRED  STOCK 

§  3751.  Eight  to  and  extent  of  preference  in  general. 

§  3752.  Dividends  payable  out  of  profits  only. 

§  3753.  Discretion  in  declaring  dividends. 

§  3754.  Cumulative  dividends. 

§  3755.  Eight  to  share  in  surplus  after  payment  of  preferred  dividends. 
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XVIII.   THE  EIGHT  TO  TRANSFER   SHARES 

i  3758.  In  general. 

I  3759.  Restrictions  in  the  charter  or  general  law. 

( 3761.  Agreements  in  restraint  of  the  right  to  transfer — In  general. 

i  3762.  —  Agreements  giving  corporation  or  other  stockholders  prior  right 

to  purchase. 
)  3763.  Eestrietions  in  stock  certificates. 
]  3764.  Transfers  to  or  by  directors  or  other  officers. 

XIX.   EFPECT    OP    TBANSPEE 

§  3768.  General  principles. 

§  3769.  Liability  for  calls — General  rules. 

§3771.  — Stock  issued  as  full  paid;  watered  or  fictitiously  paid  up  stock. 

§  3777.  Conflict  of  laws. 

§3778.  Effect  of  pending  judicial  proceedings;  lis  pendens. 

XX.   NEOOTIABILITT    OF    STOCK    CERTIFICATES    AND    TITLE   OF   BONA   FIDE 
TRANSFEREES 

§3779.  General  rules. 

§  3781.  Quasi  negotiability;  estoppel. 

§  3783.  Bona  fide  purchasers. 

XXI.    MODES    OF   TRANSFERRING    SHARES;    REGISTRATION 

§  3784.  General  principles. 

§  3785.  Necessity   for  delivery. 

§  3786.  Delivery  of  certificate  without  indorsement  or  assignment. 

§3788.  Necessity  for  complying  with  statutory  provisions;  waiver. 

§  3792.  Mode  of  procuring  transfer  on  books,  and  sufficiency  of  transfer— 

Upon  whom  demand  for  registration  should  be  made. 

§  3793.  Issue  of  certificate  to  transferee^  and  surrender  of  old  certificate. 

XXII.   EFFECT   OP  UNREGISTERED  TRANSFERS 

§  3794.  Effect  of  unregistered  transfers  as  between  the  parties. 

§  3798.  Effect  of  unregistered  transfers  as  against  the  corporation — Gen- 
eral  rule. 

§3799.  — Bight  to  vote. 

§3801.  — Liability  for  calls  or  assessments. 

§8802.  — Payment  of  dividends. 

§  3809.  —  Refusal  to  register  transfer. 

§  3810.  Eifect  of  unregistered  transfer  as  against  corporate  creditors. 

§  3811.  Effect  of  unregistered  transfer  as  against  creditors  of  apparent 
owner — General  rules. 

§  3815.  Effect  of  unregistered  transfers  as  against  purchasers  or  pledgees 
from  apparent  owners. 
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XXIII.   REFUSAL  TO  KECOGNIZE  AND  REGISTEK  TKANSPEBS 

§  3816.  Eight  to  transfer  and  duty  to  make  it. 

§  3817.  Eemedies  for  refusal  to  transfer — Suit  in  equity  to  compel  transfer. 
§  3818.  —  Mandamus  to  compel  transfer. 
§  3819.  —  Action  against  corporation  for  damages. 
§  3822.  —  Statutory  remedies. 
§  3823.  Eefusal  must  be  wrongful — In  general. 
§  3824.  —  Effect  of  conflicting  claims  to  same  stock. 
§  3828.  —  Eight  to  require  proof  of  authority — ^Where  stock  is  held  in  a 
fiduciary  capacity. 

XXIV.   rORQED  AND  UNAUTHORIZED  TRANSFERS,  AND   TRANSFERS   IN   BREACH   OF 

TRUST 

§  3830.  Duty  of  corporation  with  respect  to  transfers. 

§  3832.  Failure  to  require  surrender  of  original  certificate. 

§  3835.  Transfers  by  persons  under  legal  disability. 

§  3836.  Unauthorized  or  fraudulent  transfers  by  agents. 

§  3839.  Unauthorized  or  fraudulent  transfers  by  trustees — Use  of  word 
"trustee"  as  notice. 

§  3841.  Unauthorized  or  fraudulent  transfers  by  executors  or  administra- 
tors— Liability  of  corporation. 

§  3843.  Eemedies  of  owner  against  corporation. 

§  3846.  Liability  of  transferee  to  corporation. 

§  3849.  Liability  of  person  selling  stock  as  broker  or  agent. 

§  3853.  Estoppel  of  true  owner  to  assert  title  as  against  transferee. 

XXV.    CONTRACTS   FOR   THE   SALE   OP   SHARES 

§  3857.  Formation  and  validity  of  contract  in  general. 

§  3858.  Consideration  and  mutuality. 

§3859.  Oral  contracts;  statute  of  frauds — Necessity  for  writing. 

§3861.  Illegality;    gambling  contracts. 

§  3863.  Effect  of  fraud  and  false  representations — ^What  amounts  to  fraud 

in  general. 
§  3864.  —  Eepresentations  as  to  corporate  property  and  assets. 
§3865.  — Eepresentations  as  to  financial  condition  of  the  corporation. 
§  3867.  —  Eepresentations  as  to  capital  stock. 
§  3868.  —  Eepresentations  as  to  value  of  stock. 
§  3869.  —  Further  illustrations. 

§  3870.  —  Expressions  of  opinion,  promises  or  predictions. 
§  3872.  —  Nondisclosure  or  concealment  of  facts. 
§  3874.  —  Knowledge  of  falsity  and  intent  to  deceive. 
§  3875.  —  The  representation  as  an  inducement. 
§  3876.  —  Eight  to  rely   on  representations. 
§  3877.  —  Necessity  for  injury. 
§  3878.  —  Persons  who  may  be  held  liable. 
§  3879.  —  Eemedies  for  fraud — Eeseission. 
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§  3880. Eestoration  of  the  status  quo. 

5  3881. Laches  as  a  bar  to  recission. 

§  3882. Eatification  or  waiver  as  a  bar  to  rescission. 

§  3883.  —  Action  for  deceit — In  general. 

§3884. Waiver;   limitations. 

§  3885.  Construction  of  contract  in  general. 

§  3886.  Admissibility   of   parol   evidence. 

§  3887.  Executed  and  executory  contracts ;   when  title  passes. 

§  3888.  Conditions  precedent  and  subsequent. 

§  3889.  Warranties,  guaranties  and  special  stipulations — Express  warranties. 

§  3890.  —  Implied   warranties. 

§  3891.  —  Agreements  by  seller  to  repurchase  or  giving  him  option  to  do 

so,  and  the  like. 
)  3892.  —  Guaranties  and  agreements  by  third  persons. 
?  3893.  Performance   and  breach  generally. 
]  3895.  Tender  and  demand. 

5  3896.  Eescissiou  of  contract — Eight  to  rescind  in  general. 
]  3897.  —  Limitations  on  the  right  to  rescind. 
5  3898.  Eemedies   for   breach   of   the   contract — In   general. 
I  3899.  —  Specific  performance — General  principles. 

XXVI.   PLEDGES,   MORTGAGES   AND  LEASES   OF   STOCK 

S  3902.  Shares  of  stock  may  be  pledged. 

i  3903.  Nature,  essentials  and  validity  of  contract  of  pledge  generally. 

i  3904.  Pledges,  mortgages  and  sales  distinguished. 

i  3907.  Necessity  for  registration. 

i  3908.  Scope  of  lien. 

j  3909.  Effect  of  pledge  on  title  and  rights  of  pledgor. 

i  3910.  Title  and  rights  of  pledgee — In  general. 

!  3911.  — Eight  to  transfer  of  stock  on  corporate  books. 

i  3912.  —  Eight  to  use  pledged  stock. 

(3913.  —Negligence  or  misconduct  in  use  or  care  of  stock. 

!  3915.  —  Eight  to  sue  to  preserve  security  or  for  damages. 

i  3918.  —  Title  or  lien  of  pledgee  as  against  third  persons — In  general. 

)  3919. Marshalling  securities. 

i  3925.  Eights  and  remedies  on  default — Sale  of  stock — Eight  to  sell. 

13926. Demand  and  notice. 

i  3927. Manner  of  sale  in  general. 

(3930. Eight  of  pledgee  to  purchase. 

i  3931.  —  Foreclosure  in  equity. 

i  3934.  — Effect  of  sale  or  foreclosure;  surplus  or  deficiency. 

i  3936.  —  Eedemption — Eight  to  redeem. 

!  3940.  —  Effect  of  bankruptcy  of  pledgee. 

13942.  — Subrogation. 

j  3943.  Eemedies  of  pledgor  for  conversion  or  breach  of  contract. 

i  3944.  Jlortgage  of  shares  of  stock. 
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XXVII.   GIFTS    OF    STOCK 

§  3946.  General  principles. 

§  3947.  Necessity  for   and   sufficiency   of   delivery. 

§  3949.  Transfer  of  title,  dominion  and  control. 

XXVIII.    MEMBERSHIP   IN    CORPORATIONS 

§  3952.  Acquisition  of  membership — Necessity   for   contract. 
§  3963.  Loss  of  membership— Disfranchisement  or  expulsion  of  members — 
Particular  grounds. 

§3964. Good  faith. 

§3968. Review  by  the  courts. 

§  3969. Eemedies  for  wrongful  expulsion. 

§3970. Necessity  for  exhausting  remedies  within  the  organization. 

XXIX.    CONTROL    OF     CORPORATION    BY     STOCKHOLDERS     OR     MEMBERS;     POWER 
OF    THE    MAJORITY 

A.  General  Rules 

§  3972.  Powers  and  duties  of  majority — In  general. 

§  3973.  — •  Majority  stockholders  as  trustees  for  minority. 

§  3982.  Extent  of  stock  holdings  as  affecting  rights  and  remedies. 

B.  Particular  iPorms   of  Corporate  Control 

§  3984.  In  general. 

§  3988.  Corporation  as  majority  stockholder — In  general. 

§  3990.  —  Holding  companies. 

C.  In  What    Cases    Minority   May   Resort   to    Courts 

§3991.  General  rule. 

§  3992.  Intra  vires  acts  where  there  is  no  bad  faith — Rule  stated. 

§  3997.  Bad  faith  or  fraud— Rule  stated. 

§  3998.  —  Misappropriation  or  diversion  of  corporate  funds  or  assets. 

§3999.  — Division  of  assets. 

E.  Eights  of  Minority  as  to  Sale,  Exchange  or  Lease  of   Corporate 

Property 

i  4010.  In  general. 

§  4011.  Power  of  majority  to  dispose  of  all  of  corporate  property — Gfeneral 

rule. 
§  4014.  —  Where   sale  expressly   authorized  by  statute. 
§  4016.  Taking  stock  or  bonds  of  another  corporation. 

E.  Statutes  Requiring  Consent  of  Certain  Per  Cent  of  Stock 
§  4018.  General  considerations. 
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G.  Defenses  Against  Minority  Stockholders 
§  4023.  Laches,  ratification  and  estoppel. 

H.  Eemedies  of  Minority   Stockholders 

§  4025.  In  general. 

§  4027.  Statutory  provisions  for  compensating  dissenting  stockholders. 

XXX.   DEALINGS  BETWEEN  CORPORATION  AND  ITS   STOCKHOLDERS  AND  DEALINGS 
OP  STOCKHOLDERS  WITH  CORPORATE  PROPERTY 

§  4030.  Validity  of  contracts  between  corporation  and  stockholder — General 
rule. 

§  4032.  —  Purchase,  sale  or  lease. 

§  4033.  —  Guaranty  of  corporate  debts. 

§  4035.  —  Frauds  upon  other  stockholders. 

§4036.  — Operation  and  effect. 

§  4037.  Dealings  between  corporations  where  one  owns  majority  of  sto(;k 
of  another. 

§  4041.  Eecovery  on  implied  contract — For  personal  services. 

§  4042.  Individual  profits. 

§  4043.  Knowledge  of  corporate  affairs  as  imputable  to  stockholders  deal- 
ing with  corporation. 

§  4044.  Purchase  of  corporate  property  at  forced  sale  or  of  claims  against 
the  corporation. 

§  4046.  Stockholders  as  creditors — Eights  as  creditor. 

§  4048.  Dealings   with   corporate  property. 

XXXI.  ACTIONS    BY    STOCKHOLDERS    TO    ENFORCE    INDIVIDUAL    RIGHTS,    OR 
REDRESS  OR  PREVENT  INDIVIDUAL  INJURIES 

§  4050.  In  general. 

XXXn.   REMEDIES  OF  STOCKHOLDERS  POK  INJURIES  TO  CORPORATION ;  RIGHTS  OP 
ACTION  AND  PROCEDURE 

§  4051.  In  general;  corporate  and  individual  injuries  distinguished. 

§  4052.  Eight  to  sue  at  law. 

§  4053.  Eight  to  sue  in  equity  or  equitable  action. 

§  4054.  Statutory  remedies  and  rights  of  action. 

§  4056.  Eight  as  affected  by  insolvency,  receivership  or  bankruptcy. 

§  4058.  Who  are  regarded  as  stockholders  entitled  to  sue — In  ggneral. 

§  4060.  —  Transferees  after  injury  complained  of. 

§  4061.  Grounds  and  occasions  for  relief — In  general. 

§  4062.  —  Ultra  vires  acts,  waste,  divers'ion  or  misapplicatiOai  of  assets. 

§  4064,  —  Wrongdoing  or  neglect  by  officers  and  directors. 

§4065.  — Impolitic  arid  inexpedient  acts  and  dealings;  discretion  in  man- 
agement  and  policy. 

§  4068.  Prerequisites  and  conditions  to  suit  by  stockholder — Demand  on, 
and  refusal  by  corporation  to  sue. 
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S  4070.  —  Facts  dispensing  witli  demand  and  the  like. 

§  4071.  Defenses  and  objections  to  suit — In  general. 

§  4072.  —  Laches,  estoppel,  ratification  or  compromise — In  general. 

§  4076.  —  Limitation  of  action. 

§  4077.  —  Bad  motive  or  want  of  substantial  interest. 

§  4079.  Jurisdiction  of  action  or  suit. 

§4080.  Parties  plaintiff. 

§  4081.  Parties  defendant — The  corporation,  of&cers  and  other  stockholders, 

§  4082.  —  Third  persons  or  corporations  involved  in  controversy. 

§  4083.  Pleading  and  procedure — In  general. 

§  4084.  —  Alleging   cause   of   action  and   plaintiff 's   right  as   stockholder. 

§  4085.  —  Allegations  as  to  demand  and  refusal  of  corporation  to  sue. 

§4086.  — Allegations  under  94th  Equity  Eule   (New  Equity  Eule  27)   in 

federal  courts. 
§  4089.  Conduct  and  control  of  action ;   discontinuances  and  compromises. 
§  4090.  Judgment  and  nature  of  relief  allowable — In  general. 
§  4091.  —  Injunction,  receivership  and  accounting ;   dissolution. 
§  4092.  —  Bar  and  conclusiveness  of  decree. 
§  4093.  —  Costs   and   fees   and  allowances. 

XXXIII.   LIABILITY    OF    STOCKHOLDERS    TO    CREDITORS    ON    ACCOUNT    OP    UNPAID 

SUBSCRIPTIONS 

§  4098.  Existence  of  liability — Conflict  of  laws. 

§  4099.  Nature  and  extent  of  liability — Nature  of  liability. 

§  4100.  —  Extent  of  liability  in  general. 

§  4101.  —  Liability   for   interest   and   costs. 

§  4103.  Defenses  available  to  stockholders — In  general. 

§  4104.  —  Release  or  discharge  of  stockholders. 

§  4105.  —  Waiver  or  release  of  liability  by  creditors. 

§  4106.  —  Estoppel  or  waiver  of  right  to  set  up  defenses. 

§  4107.  Persons  liable — In  general. 

§  4111.  —  Effect  of  transfer  of  stock. 

§  4113.  By  whom  liability  may  be  enforced — ^In  general. 

§  4114.  —  Creditors  who  are  also  stockholders. 

§  4115.  —  Receivers,  trustees  in  bankruptcy,  assignees  for  creditors,  and 
the  like. 

§  4116.  —  Limitations  on  rights  of  receivers,  assignees  or  trustees. 

§4118.  Calls  and  assessments — Necessity  for  call  or  assessment;  fey  whonj 
made. 

§  4119.  —  Procedure  to  procure  assessment. 

§  4120.  —  Conclusiveness  of  call  or  assessment. 

§  4121.  Remedies — General  principles. 

§  4122.  —  Actions  at  law  and  suits  in  equity. 

§  4127.  —  Parties. 

§4129.  — Exhausting  legal  remedies  against  corporation;  judgment  and 
execution. 

§  4130.  —  Conclusiveness  of  judgment  against  corporation  as  against  stock- 
holders. 
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§  4131.  — Enforcing  liability  in  other  states. 

§  4132.  Set-off  of  debts  due  to  stockholders. 

§  4133.  Application  of  the  statute  of  limitations — General  principles. 

§  4134.  —  Accrual  of  right  of  action. 

XXXIV.    PERSONAL  LIABILITY  OP  STOCKHOLDERS  FOR  DEBTS  OP  THE  CORPORATION 

§  4137.  Liability  in  the  absence  of  charter,  statutory  or  constitutioiial  pro- 
visions— General  principles. 

§  4138.  —  Liability  for  torts. 

§  4140.  —  Agreement  or  consent  of  stockholdters. 

§  4141.  Statutory  liability  in  general. 

§  4142.  Effect  of  constitutional  provisions. 

§  4143.  Whether  constitutional  provisions  are  self -executing. 

§  4146.  Alteration  or  repeal  of  constitutional  or  statutory  provisions — Effect 
as  against  stockholders. 

§  4148.  Effect  of  reorganization  of  corporation. 

§  4149.  Effect  of  consolidation  of  corporations. 

§  4151.  Conflict  of  laws. 

§  4155.  Extent  of  liability — Liability  in  proportion  to  amount  or  value  of 
stock. 

§  4156.  —  Liability  until  payment  or  subscription  of  capital  stock. 

§  4157.  —  Liability  on  failure  to  file  report  or  statement. 

§  4158.  —  Liability  because  of  defective  organization. 

§  4161.  What  corporations  are  within  statutory  or  constitutional  provisions 
— In  general. 

§  4162.  —  Provisions  excepting  certain  classes  of  corporations. 

§  4163.  Liabilities  to  which  the  statutory  or  constitutional  provisions  apply 
— In  general. 

§  4164.  —  Liabilities  based  upon  tort. 

§  4165.  —  Liabilities  arising  out  of  contract. 

§4172.  — Liability  dependent  upon  maturity  of  debt  or  time  of  bringing 
suit  against  corporation. 

§  4177.  Whether  the  liability  is  that  of  sureties  or  guarantors. 

§  4180.  Whether  the  liability  is  primary  or  secondary. 

§  4182.  Persons  liable — In  general. 

§  4184.  —  Eegistered  owners. 

§4191.  — Eeal  and  apparent  owner;  trustees,  agents,  executors,  etc. — Gen- 
eral rules. 

§  4193.  —  Pledgees. 

§  4195.  —  Estates  of  deceaspd  stockholders ;  distributees. 

§  4196.  —  Effect  of  transfers  of  stock — In  general. 

§4197. Time  when  debt  was  contracted;  renewal  or  change  in  char- 
acter  of   debt. 

§4199. Statutory  regulations. 

§  4200. Transfer  by  stockholder  who  has  satisfied  liability. 

§4201. Transfers  to  escape  liability   or  which   are  merely  colorable. 

§  4205. Registration  of  transfers. 

§  4208.  — '  Evidence  and  burden  of  proof. 
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§  4209.  —  Estoppel. 

§4211.  Who  may  enforce  liability — Creditors  who  are  also  stockholders  in 
the  corporation. 

§  4214.  —  Eeceivers,  trustees  in  bankruptcy,  assignees  for  creditors,  etc. 

§  4216.  Mode  of  enforcing  liability — General  principles. 

§4217.  — Eemedy  prescribed  by  statute. 

§  4218.  —  Actions  at  law  and  suits  in  equity. 

§  4223.  — Assessment  by  court. 

§  4227.  —  Parties — In  actions  at  law. 

§4231.  Necessity  for  exhausting  assets  of  the  corporation  and  remedies 
against  it — General  principles. 

§4232.  — Excuses  for  failure  to  exhaust  remedies  against  corporation. 

,§  4236.  Conclusiveness  of  judgment  against  corporation  as  against  stock- 
holders. 

§  4237.  Conclusiveness  of  order  or  decree  assessing  stockholders. 

§  4238.  Application  of  the  statute  of  limitations — General  principles. 

§  4239.  — Accrual  of  right  of  action  and  running  of  the  statute. 

§  4240.  —  Interruption  or  tolling  of  statute. 

§  4246.  Set-off  of  debts  due  to  stockholders. 

§  4253.  Enforcing  liability  in  other  states — Eight  of  receivers,  etc.,  to  sue 
in  foreign  state. 

§  4265.  Discharge  of  stockholders ;  waiver,  release  and  payment — Insolvency 
or  bankruptcy  proceedings  with  respect  to  stockholder. 

§  4266.  Contribution   among   stockholders. 

XXXV.   ASSESSMENT    ON    FULL    PAID    STOCK 

§  4270.  Eight  to  levy  assessments  generally. 

§  4272.  Power  conferred   by   charter   or   statute. 

§4273.  Purpose  and  amount  of  assessment;  conditions  precedent. 

§  4274.  Persons  liable ;  rights  and  liabilities  of  pledgees,  agents  and 
trustees. 

§  4275.  Mode  of  levying  assessments ;    equality. 

§  4276.  Enforcement    of   assessments ;    forfeiture. 

§  4277.  Estoppel  of  stockholders ;  acquiescence. 

§  4278.  Eemedies  in  case  of  unauthorized  or  irregular  assessments  or  for- 
feitures. 

§  4279.  Contracts  that  stock  shall  be  nonassessable. 

XXXVI.   INDIVIDUAL    LIABILITY    AND    EIGHTS    ON    TAILUBE    TO    INCORPORATE 

§  4281.  Liability   to    third    persons    generally. 
§  4283.  Members  as  partners  inter  se. 

I.    GENERAL   CONSIDERATIONS 

§3413.  Capital  stock.  The  term  "capital  stock"  means  "the 
fund,  property,  or  other  means  contributed  or  agreed  to  be  .con- 
tributed by  shareholders  as  the  financial  basis  for  the  prosecu- 
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tion  of  the  business  of  the  corporation,  being  made  directly 
through  stock  subscriptions  or  indirectly  through  the  declaration 
of  stock  dividends. ""  ^  "  Capital  stock, ' '  as  the  term  is  used  in  a 
statute  making  directors  liable  to  the  amount  of  the  "capital 
stock  so  divided,  withdrawn,  paid  out,  or  reduced,"  means  "not 
the  shares  of  which  the  nominal  capital  is  composed,  but  the 
actual  capital,  i.  e.,  assets,  with  which  the  corporation  carries  on 
its  corporate  business."^  The  term  "capital  stock"  does  not 
designate  the  shares  of  stock  owned  by  the  shareholder,  either 
separately  or  in  the  aggregate,  or  the  identical  lands,  chattels,  or 
other  articles  of  property  owned  by  the  corporation,  but  it  does 
designate  the  aggregate  property  of  the  corporation,  not  in  sepa- 
rate parcels,  but  as  homogeneous  unit.' 

§  3414.  Capital.  Capital  means  the  actual  property  or  estate 
of  the  corporation,  whether  in  money  or  property.*  Capital  stock 
is  distinguishable  from  capital.^ 

§3415.  Stock.  "Actual  book  value"  of  national  bank  stock 
is  the  corporate  assets  minus  the  liabilities  and  other  matters 
required  to  be  deducted.® 

§  3417.  Shares  of  stock.  Shares  of  stock  may  be  the  subject 
of  a  trust  agreement.''  Such  a  trust  is  governed  by  the  same 
rules  governing  all  trusts.^ 

1  Dodge  V.  Ford  Motor  Co.,  204  3  Central    Illinois    Public    Serv- 

Mich.  459,  170  N.  W.  668.  ice  Co.  v.  Swartz,  284  111.  108,  119 

Other     definitions,     see     United  N.  E.  990. 

States  V.  New  York,  N.  H.  &  H.  4  See      Turner     v.      Cattlemen's 

E.  Co.,  265  Fed.  331;  Central  Illi-  Trust   Co.,  —  Tex.  — ,  215  S.  W. 

nois  Public  Service  Co.  v.  Swartz,  831. 

284  111.  108,  119  N.  E.  990;  Turner  6  In   re   Caledonia  Coal  Co.,  254 

V.  Cattlemen's  Trust  Co.,  —  Tex.  Fed.  742,  746. 

— ,  215  S.  W.  831,  and  see  §  3455,  6  Gurley  v.  Woodbury,  177  N.  C. 

infra.  70,  97  S.  E.  754.     Compare  Lane  v. 

Definition    of    "paid-up    capital  Barnard,  185  N.  T.  App.  Div.  754, 

stock,"  see  Boston  &  M.  E.  E.  v.  173  N.  Y.  Supp.  714. 

United     States,     265     Fed.     578;  7  See     Crosby     v.     Eobbins,     56 

United  States  v.  New  York,  N.  H.  Mont.  179,  182  Pac.  122. 

&  H.  E.  Co.,  265  Fed.  331.  8  See    Carter  v.   Bugbee,   92   N. 

2 Merchants'     &     Insurers'     Ee-  J.  L.  390,  106  Atl.  412. 
porting   Co.   v.   Schroeder,   39   Cal. 
App.   226,  178  Pac.   540. 
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§  3418.  Distinction  between  capital  stock  and  shares  of  stock. 

Capital  or  capital  stock  is  not  the  same  thing  as  shares  of  capital 
stock.8  Shares  of  stock  are  a  distinct  entity  from  the  capital 
stock  or  property  and  assets  of  the  corporation. i" 

§3421.  Treasury  stock.  Where  stock  was  fully  issued  and 
not  a  new  issue  or  a  reissue  to  subscribers,  it  was  not  treasury 
stock.ii 

§  3423.  Shareholders  and  stockholders.  A  person  in  posses- 
sion of  stock  and  exercising  acts  of  ownership  over  it  is  presumed 
to  be  the  ■  owner. ^^  A  presumption  of  ownership  of  stock  from 
the  possession  of  a  certificate  of  stock  indorsed  in  blank  is  over- 
come by  showing  that  the  possessor  never  had  the  stock  trans- 
ferred to  himself  on  the  books  and  that  during  all  the  time  he 
had  the  stock  in  his  possession  he  permitted  the  former  owner 
to  vote  the  stock,  draw  the  dividends,  and  enjoy  all  the  privileges 
and  benefits  of  an  owner.^*  Ownership  of  stock  shown  once  to 
exist  is  not,  it  seems,  presumed  to  continue.^*  Even  where  legal 
title  to  stock  is  vested  in  a  certain  person,  equity  will  treat  him 
as  a  trustee  holding  it  for  its  real  and  beneficial  owners,  in  a 
proper  ease.^^  A  party  to  a  proposed  reorganization  afterwards 
repudiated  is  not  a  stockholder,  especially  where  he  stopped 
payment  on  his  check  given  for  stock  in  the  proposed  reorganiza- 
tion.^^ Where  the  corporate  assets  are  sold  under  an  agree- 
ment between  the  stockholders  as  to  how  the  proceeds  should  be 
divided  among  them,  such  agreement  governs  the  distribution 
rather  than  prior  contracts  made  at  the  time  of  incorporation.^' 

Where  the  United  States  asserts  as  a  stockholder  any  rights 

9  First  Nat.  Bank  of  Cineinnati,  IS  Stoltz  v.  Carroll,  99  Oliio 
Ohio  V.  Durr,  246  Fed.  163.                    St.  289,  124  N.  E.  226. 

10  State  V.  First  Nat.  Bank  of  14  Wilkinson  v.  Grant,  —  Cal. 
Aurora,  103  Neb.   280,  171   N.   W.      App.  — ,  189  Pac.  319. 

912.  15  Clayton    v.     Smith,    131    Md. 

llEoehelle   Eoofing   Co.   v.   Bur-  562,  102  Atl.  925. 

ley  &  Stevens,  226  Mass.  349,  115  16  Elkhorn   By-Product   Coal   Co. 

N.   E.   478,   stock   issued   to   presi-  v.  Tynes,  188  Ky.  269,  221  S.  "W. 

dent  and  held  by  him  in  trust.  514. 

12Bumiller     v.      Bumiller,      179  17  Meierhoffer    v.    Kennedy,    — 

Cal.  119,  175  Pac.   897;   Cooper  v.  Mo.  App.  — ,  223  S.  "W.  624. 
Eastern  Horse  &  Mule  Co.,  —  Del. 
Ch.  — ,  110  Atl.  666. 
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witli  respect  to  the  conduct  of  the  affairs  of  the  corporation,  its 
contracts  or  its  torts,  the  federal  rights,  duties  and  privileges 
are  no  greater  than  those  of  any  other  stockholder.^* 

II.    CERTIFICATES  OF  STOCK 

§  3424.  Definition  and  nature.^^ 

§  3425.  Oertificate  is  not  the  stock  itself.  Certificates  of  stock 
are  not  themselves  stock  nor  do  they  constitute  title  to  stock,  hut 
they  are  merely  evidence  of  title. ^^ 

§3426.  Certificate  of  stock  as  property.  In  replevin  for 
shares  of  stock,  the  complaint  must  identify  the  certificates  sued 
for.2i 

§  3427.  Necessity  for  issue  of  certificates.  A  certificate  need 
not  issue  to  effectuate  an  issue  of  stock,*^  nor  to  constitute  one  a 
stockholder.^* 

III.   SHARES  OP  STOCK  AS  PROPERTY 

§  3429.  General  rule.  Shares  of  stock  are  property  within  the 
protection  afforded  to  property  by  federal  and  state  constitu- 
tions.** Shares  of  stock,  even  in  a  mining  company,  are  personal 
property.**  A  charter  provision  that  the  stock  of  land  companies 
shall  be  deemed  personal  property  does  not  make  the  interest  of 
the  stockholders  in  lots  acquired  from  the  corporation  personal 
rather  than  real  property,  simply  because  the  ownership  of  such 

18  Chesapeake    &    Delaware    Ca-  chants'  Nat.  Bank  of  San  Diego, 
nal     Co.     V.     United     States     of  179  Cal.  401,  177  Pac.  158. 
America,  250  XT.  S.  123,  63  L.  Ed.  22  Fidelity  Trust  Co.  v.  Federal 
$88,  afE'g  240  Fed.  903.  Trust   Co.,  87  N.  J.  Eq.   550,  100 

19  Other   definitions,   see   Malley  Atl.   615. 

V.  Bowditch,  259  Fed.  809.  23  Williams    v.    Everett,   —   Mo. 

20  Atkins    v.    Garrett,    252    Fed.  — ,  200  S.  W.  1045;  Lask  v.  Bedell, 
280;    Brumbaugh   v.  Mellinger,  —  —  N.  J.  Eq.  — ,  109  Atl.  849. 
Ind.  App.  — ,  120  N.  E.  676.  24  Duane    v.    Merchants'    Legal 

21Lamus    v.    Engwicht,    39    Cal.  Stamp  Co.,  231  Mass.  113,  120  N. 

App.  523,  179  Pac.  435.  E.  370. 

Necessary  parties  in  replevin  to  25  Page  v.  Walser,  43  Nev.  422, 

recover   stock,   see    Lutz    v.    Mer-  187  Pae.  509. 
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lots  is  attached  to  the  ownership  of  such  stock.^^  Shares  of  stock 
may  be  the  subject  of  an  attorney's  lien,  where  the  fruits  of  a 
judgment  obtained  by  him.^'' 


§  3430.  Are  incorporeal  and  intangible  property. 

does  not  lie  to  quiet  title  to  shares  of  stock.''^ 


An  action 


§3431.  Shares  of  stock  as  "choses  in  action,"  "credits," 
"debts,"  "money,"  or  "securities."  ^9 

§  3434.  Situs  of  shares  of  stock.  The  situs  of  shares  of  stock 
ordinarily  is  at  the  domicile  of  the  corporation.^"  Corporate 
stock  is  property,  whatever  its  value  may  be,  and  its  situs  is  in 
the  state  where  the  corporation  was  created,  where  its  ownership 
is  in  question.*^  Likewise,  for  jurisdictional  purposes,  the  situs 
is  in  the  state  where  the  corporation  was  created.^*  An  action  to 
determine  title  to  stock  is  one  quasi  in  rem,  and  the  physical 
presence  of  the  certificates  within  the  jurisdiction  does  not  make 
the  action  one  in  personam.^* 

IV.   LUBILITY  OF  SHARES  OF  STOCK  TO  EXECUTION,  ATTACHMENT 
AND  GABNISHMENT 

§  3437.  Statutory  authority.  In  Oklahoma,  by  statute,  shares 
of  stock  are  attachable.^*  In  some  states,  statutes  permitting 
levies  on  stock  do  not  apply  to  stock  of  a  foreign  corporation.** 


26  In  re  Berry,  247  Fed.  700, 
707. 

27  Clark  V.  O'Donnell,  —  Colo. 
— ,  187  Pac.  534. 

28Lainus  v.  Engwicht,  39  Cal. 
App.  523,  179  Pac.  435. 

29  Shares  of  stock  as  ' '  interest 
bearing  securities,"  see  Williams 
V.  Cobb,  242  IT.  S.  307,  61  L.  Ed. 
325,  aff'g  219  Fed.  663. 

30  Hudson  Nav.  Co.  v.  Murray, 
236  Fed.  419;  "Warner  v.  Brown, 
231  Mass.  338,  121  N.  B.  69;  Troll 
V.  Third  Nat.  Bank  of  St.  Louis, 
—  Mo.  — ,  216  S.  W.  922;  Le  Eoy 
Sargent  &  Co.  v.  MeHarg,  —  S. 
D.  — ,  174  N.  "W.  742,  and  see 
§3439,   infra. 

?lLe    Eoy    Sargent    &    Co.    v. 


McHarg,  —  S.  D.  — ,  174  N.  W. 
742,  citing  Fletcher  Oye.  Corp. 
§  3434. 

32  Le  Eoy  Sargent  &  Co.  v. 
McHarg,  —  S.  D.  — ,  174  N.  W. 
742. 

In  Colorado,  however,  it  is  held 
that  the  situs,  for  jurisdictional 
purposes,  of  shares  of  stock,  is 
where  the  certificates  are.  Clark 
V.  O'Donnell,  —  Colo.  — ,  187  Pac. 
534. 

33  Hudson  Nav.  Co.  v.  Murray, 
236  Fed.  419. 

34  Harris  v.  Mid- Continent  Life 
Ins.  Co.,  75  Okla.  105,  182  Pae. 
85. 

35  Mitchell  V.  Leland  Co.,  246 
Fed.   103,   Washington   statute, 
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§  3439.  Situs  of  stock.  The  situs  of  shares  of  stock,  for  pur- 
poses of  levy,  is  where  the  corporation  resides,  although  the  stoct 
is  owned  by  a  nonresident.'®  Certificates  of  stock  are  personal 
property,  within  the  Washington  statute,  so  as  to  be  subject  to 
levy  and  sale,  if  physically  within  the  state,  provided  the  levy 
and  sale  are  made  in  pursuance  of  the  statute.*'' 

§  3440.  Title.'*  Stock  already  transferred  cannot  be  levied  on 
as  the  stock  of  the  transferor."  Shares  of  stock  standing  in  the 
name  of  the  debtor  are  not  subject  to  execution,  against  him 
where  they  were  previously  assigned  to  another.*"  A  claimant  of 
shares  of  stock  levied  on  has  the  burden  of  proving  ownership 
prior  to  the  rendition  of  the  judgment  on  which  was  based  the 
execution  levied  thereon.*^ 

§3442.  Persons  in  whose  hands  stock  may  be  levied  upon. 

Stock  belonging  to  a  stockholder  may  be  levied  on  in  the  hands 
of  the  corporation.**  It  may  be  attached,  in  the  hands  of  the 
corporation,  in  Oklahoma,  but  the  certificates  of  stock  cannot  be 
attached  in  the  hands  of  the  stockholder.*' 

§  3443.  Mode  of  levy  and  sale.**  Claimants  to  stock  levied  on 
may,  but  are  not  required  to,  become  parties  to  the  attachment 
suit,  under  the  Pennsylvania  statutes.*^  In  West  Virginia, 
shares  of  stock  cannot  be  "sold"  on  execution.*® 

36  stock  owned  by  a  nonTesident  43  Harris  v.  Mid-Continent  Life 
may  be  levied  on  at  the  domicile  Ins.  Co.,  75  Okla.  105,  182  Pac.  85. 
of  the  corporation.  Harris  v.  44  Statutory  method  of  levying 
Mid-Continent  Life  Ins.  Co.,  75  on  shares  of  stock,  see  Tompkins 
Okla.  105,  182  Pae.  85.  v.    American    Land    Co.,    —    Ga. 

37  Mitchell   V.    Leland    Co.,    246  App.  — ,  103  S.  E.  190. 

Fed.  103.  Method    of   procedure    in    West 

38  Effect  of  unregistered  trans-  Virginia,  after  shares  of  stock 
fer,  see  §  3811,  infra.  have  been  levied  on,  see  Lambert 

39  Duquesne  Bond  Corporation  v.  Huff,  Andrews  &  Thomas  Co., 
v.  American  Surety  Co.  of  New  82  W.  Va.  362,  1  A.  L.  E.  650,  95 
York,  264  Pa.  203,  107  Atl.  759.  S.  E.  1031. 

40  Allen  V.  Williams,  212  111.  46  Duquesne  Bond  Corporation 
App.  114.  V.    American    Surety    Co.    of   New 

41  Tompkins   v.    American   Land  York,  264  Pa.  203,  107- Atl.  759. 
Co.,  —  Ga.  App.  — ,  103  S.  B.  190.  46  Lambert  v.  Huff,  Andrews   & 

42 Turner  v.  Cattlemen's  Trust  Thomas  Co.,  82  W.  "Va.  362,  1  A. 
Co.,  —  Tex.  — ,  215  S.  W.  831.  L.  E.  650,  95  S.  E.  1031. 
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§3444.  Effect  of  levy  and  sale.*'  A  purchaser  of  corporate 
stock  at  execution  sale  does  not  take  absolute  title,  in  case  of  a 
mutual  water  corporation  not  organized  for  profit  but  merely  to 
supply  water  to  stockholders.*''* 

V.    CONVERSION  OF  SHARES  OF  STOCK 

§  3448.  What  constitutes  a  conversion — Conversion  by  third 
person.  Failure  of  an  agent  to  deliver  stock  bought  for  his  prin- 
cipal is  a  conversion  .*8  A  sale  by  brokers  of  stock  put  up  as 
margin,  without  giving  notice  as  agreed  on,  is  a  conversion  of  the 
stock.*®  One  who  borrows  stock  to  use  as  collateral  and  who 
converts  it  by  attempting  to  transfer  it  absolutely,  is  liable  in 
damages  to  the  owner.^"  Failure  to  pay  the  stamp  tax  on  trans- 
fers of  stock  does  not  bar  an  action  for  conversion  against  a 
custodian.^^  An  election  to  recover  the  stock  itself  wrongfully 
withheld  bars  the  right  to  sue  for  the  value  of  the  stock  con- 
verted.^^ 

§3449.  Measure  of  damages — General  rules.  In  New  York, 
the  value  of  the  stock  at  the  time  it  was  converted,  i.  e.,  when  a 
demand  was  made  for  it,  and  not  at  the  time  of  the  delivery  of 
the  stock  to  the  person  converting  it,  is  the  measure  of  damages.^' 

§  3451.  —  Method  of  estimating  value.  For  converting  stock 
having  no  market  value,  there  may  be  considered  the  value  of  the 
corporate  assets,  the  amount  of  liabilities,  and  the  earning  power 
for  a  number  of  years  prior  to  the  conversion.^* 

47  Levy  as  precluding  figlit  to  421.  See  alse  O'Connoi  v.  Graff, 
transfer  stock,  see   §  3823,  infra.         186  N.  T.  App.  Div.   116,    173   N. 

Garnishment  of  corporate  stock  T.  Supp.  730. 

as  covering  subsequently  declared  fio  Crosby  v.   Simpson,  —  Mass. 

dividends,    see    generally    Savings  — ,  125  N.  E.  616. 

Bank   of  Danbury   v.   Loewe,   242  51  Noble  v.  Haff,  —  N.  T.  Misc. 

tr.  S.  357,  61  L.  Ed.  360,  aff'g  236  — ,  172  N.  Y.  Supp.  139. 

Fed.  444.  62  White  Star  Coal  Co.  v.  Purai- 

47aWoodstone  Marble  &  Tile  Co.  full,  189  Ky.  296,  224  S.  W.  858. 

v.   Dunsmore    Canyon    Water    Co.,  63  Noble  v.  Haff,  —  N.  T.  Misc. 

—  Cal.  App.  — ,  190  Pae.  213.  — ,  172  N.  Y.  Supp.  139. 

48  Mundheim  v.  C.  A.  Bertrand  54  Gorham  v.  Massillon  Iron  & 
&  Co.,  —  N.  Y.  Misc.  — ,  180  N.  Y.  Steel  Co.,  284  111.  594,  120  N.  E. 
Supp.  871.  467,   aff'g  209  111.   App.   606,  616, 

49  White  V.  Slayback,  189  N.  Y.  618. 
App.    Div.    564,    178    N.    Y.    Supp. 
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§3453.  — Nominal  damages.  In  case  of  conversion  of  stock 
by  the  corporation  by  refusal  to  issue  certificates,  plaintiff  is 
entitled  to  at  least  nominal  damages.*^ 

VI.   AMOUNT  OP  CAPITAL  STOCK  AND  INCREASE  AND  REDUCTION 

THEREOF 

§3455.  Amount  of  original  capital  stock.  Profits  and  un- 
declared dividends  used  by  a  corporation  in  its  business  are  not 
"capital  stock"  within  the  Michigan  statute  limiting  the  amount 
of  "capital  stock"  of  manufacturing  corporations  to  a  certain 
sum.^®  Where  a  statute  provided  that  no  bank  should  be  incor- 
porated with  less  thap  a  specified  amount  of  capital  stock,  a 
bank  could  fix  a  minimum  capital  stock  greater  than  that  speci- 
fied in  the  statute;  and  where  only  one  amount  is  named  such 
amount  is  both  the  maximum  and  the  minimum.^' 

§  3456.  Par  value  of  shares  and  shares  without  expressed  ip^ 
or  nominal  value.^*  Holders  of  stock  having  no  par  value  are 
liable  to  creditors  just  as  they  would  be  if  the  shares  had  a  par 
value.^* 

§3458.  Increase  of  original  or  authorized  capital  stock — 
Power  and  authority  to  make  increase.  The  charter  may  be 
amended  so  as  to  increase  the  capital  stock,  although  a  prior 
amendment  had  limited  the  amount  of  capital  stoek.^"  The  cer- 
tificate of  the  secretary  of  state  that  the  capital  stock  of  a  com-, 
pany  was  increased  a  certain  sum  is  not  conclusive  of  the 
legality  of  the  increase  as  against  a  judgment  creditor.^! 

SSBogliu     V.     Earl-Eagle     Min.  59  State   ex   rel.    Standard  Tank 

Co.,  —  Utah  — ,  184  Pac.  190.  Car  Co.  v.  Sullivan,  —  Mo.  — ,  221 

56  Dodge  V.  Ford  Motor  Co.,  204  S.    "W.    728,    citing    Eletclier    Cyc. 

Micli.  459,  170  N.  W.  668.    In  1917  Corp. 

the  maximum  of  capital  stock  SOVenner  v.  American  Tele- 
was  doubled  by  fixing  it  at  fifty  phone  &  Telegraph  Co.,  110  N.  T. 
million.  Misc.  118,  181  N.  Y.  Supp.  45. 

67 Smith   v.    Citizens'    &    South-  61  Hess   Warming  &  Ventilating 

em  Bank,  148   Ga.   764,   98   S.   E.  Co.   v.   Burlington   Grain   Elevator 

466.  Co.,  —  Mo.  — ,  217  S.  W.  493. 

B8  Non-par  stock,  article  on,  see 
90  Cent.  L.  J.  170-177. 
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§3459.  — Prerequisites  and  conditions  to  increase;  fees.^'* 

An  attempted  increase  of  stock  is  void  where  statutory  require- 
ments are  not  complied  with,  including,  in  Idaho,  failure  of 
■  directors  to  pass  a  resolution  calling  a  stockholders'  meeting  and 
the  failure  to  give  notice  of  such  meeting.^^  An  increase  of 
stock  of  a  public  utility  cannot  be  made  in  some  states  without 
the  consent  of  the  public  service  commission.^* 

§3460.  — How  and  by  whom  increase  must  be  made  or 
authorized.  The  words  "entire  capital  stock,"  as  used  in  a 
statute  requiring  a  favorable  vote  of  at  least  two-thirds  of  the 
entire  capital  stock  to  authorize  an  increase  of  the  capital  stock, 
means  the  entire  issued  or  subscribed  stock  and  not  the  entire 
authorized  stock.^^ 

§3461.  Subscription  for,  and  allotment  of  increase.  Ordi- 
narily stockholders  cannot  be  compelled  to  pay  a  bonus  on  sub- 
scribing to  an  increase  in  stock.^^ 

§3462.  Rights  and  remedies  of  existing  stockholders  as  to 
the  increased  stock — In  general.®''  Stockholders  have  a  pre- 
emptive right  to  subscribe  to  an  increase  of  the  stock.®*  The 
relation  of  stockholder  must  exist,  however,  at  the  time ;  ®'  and 

62  Fees,   see   §  225,  supra.  Hammer  v.  Cash,  —  Wis.  — ,  178 

63 Farmers'  &  Traders'  Bank  v.  N.   W.  465. 

National  Laundry  &  Linen  Supply  For  note  on  "right  of  existing 

Co.,  30  Idaho  788,  168  Pac.  670.  stockholder    to    subscribe    for    in- 

64 In  re  Fryeburg  Water  Co.,  —  crease    of    stock,"    see    L.    E.    A. 

N.  H.  — ,  106  Atl.  225.  1918   D  741,   742. 

6B  Missouri    Valley    Grocery    Co.  Directors  who  vote  a  new  issue 

V.  Hall,  —  N.   D.  — ,   178   N.   W.  of   stock    cannot    subscribe    for   it 

193.  themselves    without    giving    other 

66  Dunn  v.  Acme  Auto  &  Ga-  stockholders  a  chance  to  sub- 
rage  Co.,  168  Wis.  128,  169  N.  W.  scribe,  especially  where  there  is 
297.  a    long-standing    dispute    between 

67  Pre-emptive  right  on  sale  of  two  factions,  both  of  which  are 
unissued   stock,    see    §  3479,   infra.  attempting      to      obtain      control. 

Notes    on    right    of    stockholder  Glenn  v.  Kittanning  Brewing  Co., 

to    preference    in    subscribing    for  259  Pa.  510,  L.  E.  A.  1918  D  738 

new  stock,  see  Ann.   Cas.   1918   B  witt  note,  103  Atl.  340. 

132,  L.  E.  A.  1918  D  741.  69  Where     stockholders     sell     a 

68  Kingston  v.  Home  Life  Ins.  certain  number  of  shares  of  so- 
Co.,  —  Del.  Ch.  — ,  101  Atl.  898;  called     treasury     stock,    not     yet 
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§  3462]  Private  Coepoeations  [Ch.  56 

an  amendment  of  the  charter  increasing  the  capital  stock  does 
not  obligate  the  corporation  to  issue  the  additional  stock  nor  give 
a  stockholder  the  right  to  immediately  demand  that  his  propor- 
tional share  of  the  entire  amount  of  such  increase  be  issue'd  to 
him.'"  However,  holders  of  preferred  stock  need  not  be  given 
the  right  to  subscribe  to  new  preferred,  where  the  old  preferred 
has  no  right  in  the  assets  except  to  the  extent  of  par  and  accrued 
dividends,  and  the  relative  interest  of  the  old  preferred  stock 
will  not  be  affected  by  the  issuance  of  the  new  stock.''^ 

There  is  no  vested  right  in  stockholders  to  subscribe  for  an 
issue  of  new  stock,  since  the  issue  of  new  stock  may  be  on  such 
terms  as  is  voted  by  the  stockholders  within  the  scope  of  legis- 
lative sanction.'^ 

Stockholders  may  waive  their  pre-emptive  right  of  subscrip- 
tion to  new  stock.'' 

§3463.  — Transfer  or  devolution  of  "rights"  to  allotment. 

The  right  to  subscribe  to  a  new  issue  of  stock  is  capital  and  not 
income.'*  Where  a  stock  dividend  was  income  so  as  to  go  to  the 
life  estate,  the  appurtenant  subscription  right  also  inures  to 
him.'^ 

§3464.  — Remedies  to  enforce  stockholder's  "rights"  to 
allotment  or  to  preserve  status.  Injunction  lies  to  prevent  a 
corporation  committing  acts  which  will  make  it  impossible  for  a 
stockholder  to  exercise  his  right  to  purchase  his  pro  rata  share 
of  unissued  capital  stock  which  is  to  be  issued  and  sold.'® 

§  3465.  Sale  of  increase  by  corporation.''' 

issued  or  paid  for,  but  which  the  72  Brown  v.  Boston  &  M.  E.  E., 

sellers   had  agreed  between  them-  233  Mass.  502,  124  N.  E.  322. 

selves  to  take,  the  buyer  acquires  73  General  Inv.  Co.  v.  Bethlehem 

no    right   to   subscribe   for   an   in-  Steel    Corporation,    88    N.    J.    Eq. 

crease    of   stock    made   before   his  237,  102  Atl.  252. 

agreement  of  purchase   is   carried  74 In  re  Butler's  Estate,  106  N. 

out.     Levy    v.    Sattler,    169    Wis.  Y.  Misc.  375,  174  N.  Y.  Supp.  880. 

308,  172  N.  W.  738.  76  In  re  Baldwin,  189  N.  Y.  App. 

70  Hammer  v.  Cash,  —  Wis.  — ,  Div.  126,  178  N.  Y.  Supp.  108. 
178  N.  W.  465.  76  Titus  v.  Paul  State  Bank,  32 

71  General  Ins.  Co.  v.  Bethlehem  Idaho  23,  179  Pac.  514. 

Steel    Corporation,    88    N.    J.    Eq.  77  Sale    of    unissued    stock,    see 

237,  102  Atl.  252.  §  3479,  infra. 
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Ch.  56]  Stock  and  Stockholders  [§  3471 

§3467.  Overissues  and  unauthorized  increase — In  general. 

An  overissue  of  stock  is  void  and  certificates  thereof  are  wholly 
invalid."  A  fortiori,  an  overissue  of  stock,  after  the  whole 
authorized  capital  stock  has  been  issued,  without  complying  with 
any  of  the  statutory  requirements  as  to  increase  of  stock,  is 
wholly  unauthorized  and  void."  No  one  "holding  a  share  of 
stock  void  for  overissue  can  compel  the  real  owner  so  to  manipu- 
late the  stock  books  as  to  deprive  him  of  his  share,  and  by  so 
much  the  more  he  cannot  by  mandamus  compel  the  cashier  of  a 
corporation  to  recognize  as  valid  a  certificate  void  for  over-, 
issue. ' '  *"  But  where  a  corporation  has"  illegally  issued  stock  in 
excess  of  its  authorized  maximum  capital,  it  has  power  to  con- 
tract for  a  surrender  and  cancellation  of  part  of  the  stock  to 
correct  the  overissue.*^  Stock  subscribed,  paid  for  and  issued 
before  an  excess  issue  of  stock  is  not  affected  by  the  overissue ; 
and  if  the  holder  in  good  faith  surrenders  his  stock  to  extinguish 
the  overissue,  and  the  rights  of  others  are  not  affected  thereby, 
the  overissue  is  no  defense  to  an  action  for  the  value  or  the 
agreed  price  of  the  stock  surrendered.'* 

In  ease  of  an  overissue,  a  purchaser  from  the  corporation  may 
recover  the  amount  paid  as  money  had  and  received.*'  A  bona 
fide  purchaser  of  overissued  stock,  who  sustains  damages,  may 
recover  his  damages  against  the  officers  of  the  corporation  who 
issued  such  stock  or  allowed  it  to  be  issued.'* 

§  3470.  Reduction  of  capital  stock." 

§3471.  Authority  and  procedure  to  effect  reduction;  consent 
of  stockholders.  A  corporation,  in  reducing  its  capital,  may 
require  a  stockholder  to  accept  a  certificate  for  a  fractional  share 

W  standard      Lithographing      &  82  Kelly   v.    Central  "Union   Fire 

Printing  Co.  v.   Twin   City  Motor  Ins.    Co.,    101    Kan.    91,   L.    E.    A. 

Speedway  Co.,  139  Minn.  120,  167  1918  C  1170,  165  Pac.  806. 

N.  W.  796.  SSQitizens'  Loan  &  Savings  Co. 

79  Leffingwell  v.  Evans,  185  Ky.  v.  Arwood,  —  Ala.  App.  — ,  81 
351,  216  S.  W.  58.  So.   854. 

80  Mitchell  V.  Beachy,  104  Kan.  84Leffingwell  v.  Evans,  185  Ky. 
445,  179  Pac.  365.  351,  216  S.  W.  58. 

81  Kelly  V.  Central  Union  Fife  85  By  purchase  of  own  stock, 
Ins.   Co.,   101   Kan.    91,    L.   E.   A.  see  §  1135  et  seq.,  supra. 

1918  C  1170,  165  Pac.  806. 


§  3471]  Pkivate  Coepoeations  ,[Ch.  56 

of  stock.'^  The  Delaware  statute  fixing  the  procedure  for 
amending  a  charter  by  increasing  or  decreasing  "authorized" 
capital  stock  does  not  apply  where  it  is  sought  merely  to  reduce 
the  amount  of  stock  issued  and  outstanding.*'  In  Delaware, 
under  the  statutes,  a  corporation  cannot,  by  a  vote  of  two-thirds 
of  all  the  stockholders,  both  common  and  preferred,  reduce  the 
stock  of  each  preferred  stockholder  by  two-fifths,  with  the.  cor- 
poration still  a  going  concern  and  able  to  earn  profits,  as  against 
the  objection  of  dissenting  preferred  stockholders.** 

§  3472.  Effect  of  reduction ;  rights  of  creditors.*'  A  reduc- 
tion of  stock  does  not  release  liability  of  officers  for  squandering 
assets.'"  Ordinarily  creditors  cannot  object  to  a  reduction  of 
capital  of  a  corporation  where  no  diminution  of  unpaid  capital 
or  repayment  to  shareholders  of  paid-up  capital  is  involved.'^ 
Where  the  capital  stock  has  been  decreased,  it  is  error,  in  a  suit 
to  compel  the  corporation  to  issue  a  certificate  to  a  stockholder, 
to  order  issue  of  the  number  of  shares  he  was  entitled  to  before 
the  decrease,  especially  where  in  excess  of  its  capital  as  de- 
creased.'^ 

VII.    ISSUE  OF  STOCK 

§  3476.  In  whom  authority  is  vested.  The  propriety  of  acts 
of  directors  in  selling  unissued  stock,  several  years  after  the 
creation  of  the  corporation,  to  raise  money. to  pay  off  a  debt 
which  could  easily  be  paid  out  of  earnings,  is  purely  a  matter  of 
corporate  policy  with  which  the  courts  will  not  interfere.'*  The 
issuance  and  sale  of  stock  by  the  president  and  secretary  to  them- 
selves is  void  where  they  had  no  authority  to  issue  it.'* 

86  Perry  v.  Bank  of  Commerce,  91  In  re  Meux's  Brewery  Co., 
118  Miss.  852,  80  So.  332.  Ltd.,  [1919]  1  Ch.  Div.  28. 

87  Kennedy  v.  Carolina  Public  92  Selwyn-Brown  v.  Superno  Co. 
Service  Co.,  262  Fed.  803.         •  181   N.   T.  App.   Div.  420,   168  N, 

88  Kennedy    v.    Carolina    Public  T.  Supp.  918. 
Service   Co.,  262   Fed.   803.  93  Thurmond     v.     Paragon     Col 

89  This    section    of    Fletcher    is  liery  Co.,  82  W.  Va.  49,  95  S.  E. 
cited  in  Rice  v.   Thomas,  184  Ky.  816,   and  see   §  4065,  infra. 
168,  211  S.  W.  428.  94  Hammer  v.  Cash,  —  Wis.  —, 

90  Perry  v.   Bank   of   Commerce,  178  N.  W.  465. 
118  Miss. -852,  80  So.  332. 
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Ch.  56]  Stock  and  Stockholdeks  [§  3479 

§3477.  Consent  of  public  service  commission;  Blue  Sky 
Laws.  The  public  service  commission  has  no  power  tO  authorize 
the  issuance  of  stock  to  reimburse  the  treasury  of  a  corporation 
for  expenditures  already  made  on  capital  account,  except  in  so 
far  as  the  statute  itself  may  authorize  it.^^  A  certificate  to  be 
issued  by  a  corporation  to  be  organized  in  the  future  is  a  "  specu- 
lative security,"  the  sale  of  -which  is  governed  by  the  Blue  Sky 
Law.9« 

§3478.  When    stock    is    deemed    issued.'''  Stock    may   be 

deemed    issued    before    delivery.'*     Whether  stock    has    been 

"issued,"  where  paid  for  by  a  note,  is  often,  if  not  usually,  a 
question  of  fact.'® 

§  3479.  Right  of  stockholders  to  preference  on  issue  of  stock. 

The  rule  in  Idaho  is  that  if  a  part  of  the  authorized  capital 
stock  remains  unissued,  each  stockholder,  in  the  absence  of  a 
statute  to  the  contrary,  has  a  right  to  purchase  such  proportion 
of  it,  when  the  issuance  and  sale  thereof  is  directed,  as  his  hold- 
ings bear  to  the  stock  then  outstanding.^  In  West  Virginia,  the 
pre-emptive  right  extends  to  stock  issued  long  after  the  creation 
of  the  corporation  and  commencement  of  business.^  In  Wis- 
consin, where  a  corporation  purchases  its  own  capital  stock  and 
afterwards  proposes  to  reissue  it,  the  rule  giving  stockholders 
opportunity  to  take  a  proportionate  share  of  increases  of  stock 
applies  to  such  reissued  stock.' 

95  Venner  v.  Michigan  Railroad  What  constitutes  delivery  of 
Commission,  205  Mich.  573,  172  stock,  see  Tucker  v.  Scott,  —  Cal. 
N.  W.  567.  — ,  186  Pac.  150. 

96  State  ex  rel.  Eossen  v.  Welch,  99  Wilson  v.  Bankers'  Trust  Co., 
—  N.  D.  — ,  172  N.  W.  234.  —  Tex.   Civ.   App.   — ,   218   S.   W. 

97  Agreement   to    issue   stock    as  803,   and  see   §§3512-3514,   infra, 
milking  person   a   stockholder,   see  1  Titus   v.   Paul    State   Bank,   32 
Doty    v.    California    Rice    Milling  Idaho     23,     179    Pac.     514,    citing 
Co.,    37    Cal.    App.    449,    174    Pac.  Fletcher  Cyc.  Corp.  §3479. 

389.  2  See  Thurmond  v.  Paragon  Col- 

Issuance   of   stock   in   escrow   as       liery  Co.,  82  W.  Va.  49,  95   S.  E. 

payment   for   land,    so    as    to   pre-       816. 

elude   vendor's    lien,    see    Doty   v.  3  Dunn  v.  Acme  Auto  &  Garage 

California    Bice    Milling    Co.,    37       Co.,  168  Wis.  128,  169  N.  W.  297. 

Cal.  App.  449,  174  Pac.  389. 

98Lask    v.    Bedell    (N.    J.    Ch.), 

109  Atl.   849. 
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§  3479]  Pbivate  Coepoeations  [Ch.  56 

Offering  reissued  stock  for  sale  to  the  highest  bidder  does  not 
protect  a  stockholder  in  his  right  to  acquire  his  proportionate 
share  of  the  proposed  reissue,  especially  where  the  fair  value  of 
the  stock  can  only  be  guessed  at.* 

In  authorizing  a  sale  of  unissued  stock,  to  increase  the  working 
capital,  the  stockholders  may  fix  the  price  at  which  the  stock 
should  be  sold,  and  no  stockholder  can  complain  thereof  where 
all  shareholders  are  given  the  right  to  purchase  their  pro  rata 
shares  at  the  price  fixed.* 

VIII.    ISSUE  AND   CANCELLATION   OF    CERTIFICATES   OF   STOCK 

§3482.  Form  and  contents  of  certificate.  A  certificate  of 
stock  is  not  invalid  because  not  signed  by  the  registrar.^ 

§  3483.  Right  to  certificate.  An  incorporator  stated  to  be  the 
owner  of  a  certain  number  of  shares,  in  the  articles  of  incorpora- 
tion, is  a  stockholder,  so  f^  as  the  corporation  is  concerned,  and 
entitled  to  a  certificate  of 'tock,  regardless  of  any  arrangements 
with  third  persons  as  to  payment  for  the  stock.' 

§  3484.  Remedies  for  refusal  to  issue  certificates.^  A  suit  in 
equity,  as  distinguished  from  an  action  at  law,  lies  to  compel  a 
transfer  of  stock  on  the  books,  or  to  issue  to  plaintiff  a  certificate 
of  stock  where  it  has  wrongfully  cancelled  his  certificate.'  In 
Missouri,  however,  it  is  held  that  an  action  at  law  against  the 
corporation  is  the  proper  remedy  where  it  refuses  to  issue  a 
certificate  of  stock  to  the  owner.^"  Refusal  by  a  corporation  to 
issue  stock  to  one  entitled  thereto  may  or  may  not  constitute 
conversion  according  to  the  character  of  the  excuse  for  not  issu- 
ing the  stoek.^^  Mandamus  lies  to  compel  the  issuance  of  cer- 
tificates of  stock,  in  some  jurisdictions.^^ 

4  Dunn  v.  Acme  Auto  &  Garage  9  Selwyn-Brown   v.    Superno   Co., 

Co.,  168  Wis.  128,  169  N.  W.  297.  181   N.   Y.   App.  Div.  420,  1S8  N. 

6  Thurmond  v.  Paragon   Colliery  Y.  Supp.  918. 

Co.,  82  W.  Va.  49,  95  S.  E.  816.  10  Williams   v.    Everett,   —   Mo. 

6  Hudson  Trust  Co.  v.  American  — ,  200  S.  W.  1045. 

Linseed  Co.,  190  N.  Y.  App.  Div.  llBaglin     v.     Earl-Eagle     Min. 

289,  180  N.  Y.  Supp.  17.  Co.,  —  Utah  — ,  184  Pae.  190. 

7  Williams  v.  Everett,  —  Mo.  12  Capitcl  Petroleum  Co.  v. 
— ,  200  S.  W.  1045.  Haldeman,   —   Colo.   — ,    180   Pae. 

8  See   also    §  3817   et   seq.,   infra.  758,    holding    that    there    was    no 
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Ch.  56]  Stock  and  Stockholdees  [§  3485 

A  broker  to  whom  stock  is  assigned  for  sale,  although  based  on 
no  consideration,  is  the  real  party  in  interest  so  as  to  be  entitled 
to  sue  the  corporation  for  refusal  to  issue  certificates.^^ 

§  3485.  Cancellation  of  certificates.  A  court  of  equity  has 
power  to  cancel  stock  issued  wrongfully  or  without  authority,  at 
the  suit  of  the  corporation,^*  at  least  where  holders  are  to  be 
saved  harmless,^^  or  to  cancel  stock  certificates  which  should 
have  been  returned  to  the  corporation.^^ 

A  corporation  cannot  sue  to  cancel  shares  of  stock  on  account 
of  failure  to  pay  subscriptions  where  the  stock  is  in  the  hands  of 
bona  fide  purchasers  for  value.^''  Where  there  are  no  creditors, 
and  the  issuance  of  stock  for  property  is  approved  by  all  the 
stockholders,  the  corporation  cannot  sue  to  cancel  such  stock. ^* 
Stock  issued  to  a  director  or  officer  for  services  in  reorganizing 
the  company,  as  valued  by  the  board  of  directors,  will  not  be 
cancelled,  in  the  absence  of  fraud,  although  the  compensation 
may  have  been  excessive.^®  A  corporation  cannot  obtain  a  can- 
cellation of  stock  issued  to  an  employee  for  services  to  be  ren- 
dered, on  the  ground  that  he  misrepresented  his  qualifications, 
where  he  had  been  permitted  to  perform  services  for  five  years 
and  there  is  nothing  to  show  that  he  did  not  perform  the  services 
called  for  by  his  contract.^" 

A  cause  of  action  in  favor  of  a  corporation  to  cancel  stock 
issued  by  it  commences  to  run,  where  there  is  no  fraud,  when  the 
stock  is  alleged  to  have  been  unlawfully  issued.^^ 

"plain,  speedy  and  adequate  rem-  Co.   v.   Wiley,   206   Mich.    664,   173 

edy"   by   an   action   for    damages  N.  W.  515. 

or  a  suit  in  equity;  and  see  §  3818,  17  Damron    v.     Denny,     149    Ga. 

infra.  280,  99  S.  E.  851. 

ISBaglin     v.     Earl-Eagle     Min.  18  East  Lake  Lumber  Co.  v.  Van 

Co.,  —  Utah  — ,  184  Pac.  190.  Gorder,  105  N.   Y.   Misc.   704,  174 

14Eiee  v.  Thomas,  184  Ky.  168,  N.  T.  Supp.   38. 

211    S.    W.    428,    quoting   Fletcher  19  Colonial  Biscuit  Co.  v.  Orcutt, 

Cyc.  Corp.   §  3485.  264  Pa.  40,  107  Atl.  315. 

Validity  of  stock  issued  can  be  20  Devonian      Products      Co.      v. 

determined     only     by     a    suit     in  Webster,  —   Iowa  — ,   177   N.   W. 

equity.     Hammer  v.  Cash,  —  Wis.  513. 

— ,  178  N.  W.  465.  21  An  action  by  a  corporation  to 

16  Copper     King     Min.     Co.     v.  cancel   stock   issued   by   an   officer 

Hanson,  —  TTtah  — ,  176  Pac.  623.  to  himself  is  barred  in  New  York, 

16  American    Eorging    &    Socket  in    ten    years    from    the    time    the 
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§  3485]  Peivate  Coepoeations  [Ch.  56 

Except  as  against  creditors,  a  surrender  of  stock  by  the  stock- 
holders, its  cancellation,  and  a  reissue  and  redistribution  of  the 
stock,  is  valid ;  and  a  creditor  receiving  stock  in  payment  of  his 
claim  is  no  longer  a  creditor .^^ 

IX.    UNAUTHORIZKD  AND  FICTITIOUS  STOCK  AND  CERTIFICATES 

§  3487.  Certificate  as  a  representation  of  validity,  ownership 
and  power  to  convey.** 

§  3488.  Estoppel  to  deny  validity .**  Stockholders  are  estopped 
to  deny  personal  liability  to  creditors  on  unpaid  stock,  on  the 
ground  that  the  stock  held  by  them  was  wrongfully  issued.*^  A 
person  holding  himself  out  as  the  owner  of  preferred  stock  is 
estopped  to  deny  his  liability  as  stockholder  to  creditors  for  un- 
paid subscriptions,  on  the  ground  that  his  stock  was  illegally 
issued  and  void.^^ 

§3489.  Stolen  certificates." 

§  3490.  Forged  certificates.** 

§3491.  Authority  of  ofiicer  or  agent  issuing  certificate.    A 

corporation  is  estopped  to  dispute  the  authority  of  its  ofScers  to 
issue  a  certificate  of  stock,  within  the  apparent  scope  of  their 
authority,  after  it  has  come  into  the  hands  of  an  innocent  pur- 
chaser for  value.** 

§3492.  Certificates  signed  in  blank.  Where  the  president 
and  the  treasurer,  the  two  officers  authorized  to  sign  certificates 

stock      was      unlawfully      issued.  26  Du  Pont  v.   Ball,  —  Del.  — , 

East    Lake    Lumber    Co.    v.    Van  106   Atl.    39,   modifying   John   W. 

Gorder,   105   N.  Y.   Misc.   704,   174  Cooney     Co.     v.    Arlington    Hotel 

N.  Y.  Supp.  38.  Co.,  —  Del.  Ch.  — ,  101  Atl.  879. 

22  Standard     Lithographing     Co.  27  See   §  3491,  infra. 

V.     Twin     City    Motor     Speedway  28  See    §§3491,    3492,   infra. 

Co.,  139  Minn.  120,  167  N.  W.  347.  29  Green    v.     Caribou    Oil    Min. 

23  Eemedy,   see   §  3493,  infra.  Co.,    179    Cal.    787,    178    Pac.    950, 

24  Estoppel  to  dispute  authority  citing  Smith  v.  Martin,  135  Cal. 
of  officers  to  issue,  see  §  3491,  251,  67  Pac.  779.  See  also  §  3497, 
infra.  infra. 

26  Shugart   v.   Maytag,   —  Iowa 
— ,  176  N.  W.  886. 
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of  stock,  signed  quantities  of  them  in  blank  and  delivered  them 
to  a  clerk,  giving  him  power  to  fill  in  and  deliver  them,  and  the 
certificates  so  signed  were  left  loose  in  a  vault  open  to  em- 
ployees, and  the  directors  exercised  no  supervision  over  the 
issuance,  the  loss,  in  case  stock  is  fraudulently  issued  by  the  clerk 
to  an  innocent  third  person,  is  on  the  corporation.^" 

.  §  3493.  Liability  of  corporation  in  damages.  An  action  on 
the  common  counts  will  not  lie  to  recover  on  an  implied  warranty 
that  stock  represented  by  a  certificate  was  valid.'^ 

§  3493a  [New].  Liability  of  officers  issuing  the  stock.  Officers 
of  a  corporation  are  personally  liable  for  a  fraudulent  issue  of 
stock,  or  stock  issued  in  violation  of  law.^^ 

§  3494.  Bemedies  of  the  corporation.  Stock  may  be  cancelled, 
where  unauthorized,  in  a  proper  case.^^  Fictitious  stock,  issued 
wholly  or  partially  without  consideration  in  violation  of  the 
constitution  or  a  statute,  will  be  cancelled  in  equity  on  a  proper 
application,  and  it  follows,  of  course,  that  stockholders  cannot 
enjoin  such  a  cancellation  by  the  directors.^* 

§3497.  Persons  entitled  to  protection  or  relief.  The  rule 
that  a  person  dealing  with  the  officers  of  a  corporation  concern- 
ing corporate  property,  where  the  consideration  is  personal  to 
the  officer,  must  inquire  as  to  his  authority,  does  not  apply  to  a 
pledgee  of  stock  issued  to  the  secretary  of  the  corporation  in  his 
name  and  which  appears  to  have  been  his  property  for  several 
months.^^  Where  a  certificate  of  stock  is  fraudulently  issued  by 
the  secretary  and  transfer  agent  to  himself,  all  in  due  form,  the 
rights  of  a  pledgee  of  the  stock  are  superior  to  those  of  the  cor- 
poration under  the  rule  that  where  one  of  two  innocent  persons 
must  suffer,  etc.*®     A  statutory  provision  that  a  transfer  of 

30  Hudson    Trust    Co.   v.    Ameri-  34  Rice  v.  Thomas,  184  Ky.  168, 

can  Linseed   Co.,   190   N.   Y.  App.  211  S.  W.  428. 

Div.  289,  180  N.  Y.  Supp.  17.  36  Green    v.     Caribou    Oil     Min. 

31Eandle     v.     Walker,    —    Ala.  Co.,    179    Cal.    787,    178    Pao.    950, 

App.  — ,  84  So.  551.  citing   Smith   v.   Martin,   135    Cal. 

32  Fish    V.    White,    —    lorwa   — ,  251,   67  Pac.   779. 

175  N.  W.  748.  36  Green     v.     Caribou     Oil     Min. 

33Riee  V.  Thomas,  184  Ky.  168,  Co.,  179  Cal.  787,  178  Pae.  950. 
211    S.    W.    428,    quoting   Fletcher 
Cye.  Corp.  §  3494. 
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shares  of  stock  "is  not  valid  except  as  to  the  parties  thereto," 
until  entered  on  the  books  of  the  corporation,  does  not  affect  the 
validity  of  a  pledge  of  stock  issued  by  the  secretary  and  transfer 
agent  to  himself  without  authority  and  fraudulently.''' 

X.    RIGHTS  AND  REMEDIES  IN  CASE  OF  LOSS  OF  CERTIFICATE  OF  STOCK 

§  3498.  Right  to  new  certificate.'*  If  a  certificate  of  stock  is 
lost,  the  court  may  order  a  new  one  issued  on  filing  a  bond  in 
favor  of  any  person  thereafter  appearing  to  be  the  lawful  owner 
of  the  lost  certificate.'* 

XI.    PAYMENT  FOE  STOCK 

§  3503.  Payment  in  property,  labor  or  services — The  right  in 
general.  All  of  the  stock  may  be  issued  for  property  where  any 
part  may  be  so  issued,  in  the  absence  of  a  statute  to  the  con- 
trary.*" A  vote  of  the  stockholders  that  no  stock  other  than  a 
specified  amount  should  be  issued  except  for  cash  is  binding  on 
the  board  of  directors  so  as  to  prevent  it  lawfully  issuing  stock 
in  excess  of  such  amount,  for  services  rendered.*^  A  formal 
resolution  is  not  necessary  to  warrant  the  issuapce  of  stock  for 
property,  where  the  issuance  was  acquiesced  in  by  all  the  stock- 
holders, and  was  a  part  of  the  plan  underlying  the  formation 
and  organization  of  the  corporation.** 

.  The  validity  of  stock  issued  for  property  depends  on  the  law 
of  the  state  where  the  corporation  was  created,  where  not  against 
the  public  policy  of  the  state  in  which  suit  is  brought  to  cancel 
such  stock.*' 

37  Green    v.     Caribou    Oil    Min.  40  Sargent    v.    Palace    Cafe    Co., 

Co.,    179    Cal.    787,    178    Pao.    950,  175  Cal.  737,  167  Pac.  146. 

criticizing   Whitfield   v.    Nonpareil  4njnited   German,  Silver   Co.  t. 

Consol.  Copper  Co.,  67  Wash.   286,  Bronson,    92    Conn.    266,    102    Atl. 

41  L.  E.  A.   (N.  S.)   187,  123  Bac.  647. 

1078.  42  East  Lake  Lumber  Co.  v.  Van 

88  Note     on     "right     of     stock-  Gorder,   105   N.  T.  Misc.   704,  174 

holder    to    compel    duplication    of  N.  Y.  Supp.  38. 

lost    certificate,"    see    Ann.     Cas.  43  Taylor    v.    Citizen's    Oil    Co., 

1918  E  66.  182  Ky.   350,  206  S.  W.   644;  Ax- 

39  In  re  Francis,  —  Del.  — ,  108  ford    v.    Western    Syndicate    Inv. 

Atl.  31.  Co.,  141  Minn.  412,  170  N.  W.  587. 
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§  3504.  —  Charter,  statutory  or  constitutional  provisions.    A 

credit  is  not  "cash."  **  A  subscriber  for  nearly  all  the  stock  of 
a  corporation  which  has  become  bankrupt  cannot,  under  a  statute 
requiring  payment  of  the  subscription  in  money,  discharge  his 
liability  by  turning  in  assets  of  another  corporation  worth  less 
than  half  the  amount  of  the  subscription,  but  is  liable  for  assess- 
ment for  the  balance.**  Failure  of  the  directors  to  perform  the 
statutory  duty  of  placing  on  the  record  the  payments  for  stock 
otherwise  than  by  cash,  does  not  raise  a  presumption  that  certain 
stock  not  so  recorded  was  paid  for  in  cash.*^ 

In  some  states,  by  statute,  subscriptions  to  stock  in  property 
are  valid  only  where  authorized  by  the  stockholders  at  a  meeting ; 
and  consent  of  all  the  directors  is  not  sufficient  although  all 
stockholders  are  directors,  since  prospective  purchasers  of  stock 
would  look  to  the  records  of  stockholders'  rather  than  directors' 
meetings.*'' 

The  Iowa  statute  providing  that  stock  issued  in  violation  of 
the  statute  forbidding  issuance  except  for  cash  shall  be  "void" 
is  to  be  construed  as  meaning  "voidable."  ** 

In  Iowa,  failure  to  obtain  permission  from  the  Executive 
Council  to  sell  stock  for  other  than  cash  does  not  make  the  stock 
void  so  as  to  invalidate  notes  given  therefor.*' 

§  3505.  —  Payment  in  services.*"  Stock  may  be  issued  for  serv- 
ices, where  there  is  no  statute  or  vote  to  the  contrary .^^  A  cor- 
porate contract  to  pay  for  services  with  a  certain  amount  of 

14  Citizens'   Nat.   Bank   v.   Stev-  Bronson,    92    Conn.    266,    102    Atl. 

enson,  —  Tex.   Civ.   App.   — ,   211  647. 

S.  W.  644.  Directors    have   power    to    order 

45  In  re  Louis  J.  Bergdoll  Motor  a  transfer  of  stock  to  an  officer  of 

Co.,  260  Fed.  234.  the   company  as  compensation   for 

46t7nited   German   Silver   Co.   v.  services    in    organizing    the    com- 

Bronson,    92    Conn.    266,    102    Atl.  pany  and  conducting  its  business. 

647.  Batchellor    v.    Olmsted,    261    Fed. 

47McGaw    V.     Hoen,     133     Md.  533. 

672,  106  Atl.  13,  If  stock  is  voted  to  a  promoter 

48Eamsay   v.    Crevlin,   254   Fed.  in    payment    for    his    services,    a 

813.  stockholder    cannot    enjoin    deliv- 

49  Sherman  v.  Smith,  185  Iowa  ery  of  such  stock.  Decke  v. 
654,  169  N.  W.  216.  Baker,  201  Mich.  608,  167  N.  W. 

50  See  also  §  3524,  infra.  908. 

51  United   German   Silver   Co.   v. 
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stock  is  not  illegal  because  it  is  afterwards  discovered  that  the 
value  of  the  services  was  less  than  the  value  of  the  stock  of  the 
newly-created  corporation.^^ 

Stock  cannot  be  issued  as  full  paid  and  nonassessable  for  serv- 
ices to  be  rendered  in  the  future,  where  the  Constitution  forbids 
issuance  of  stock  except  for  labor  "done,"  etc.^'  But  there  is  a 
difference,  so  far  as  the  right  to  issue  stock  for  services  is  con- 
cerned, between  a  contract  to  issue  stock  in  advance  of  the 
services  to  be  rendered,  and  one  to  issue  stock  for  future  services 
but  not  until  such  services  were  performed.^*  Thus,  an  agree- 
ment to  issue  shares  of  stock  ' '  in  payment  of  amounts  to  become 
due"  for  services  "to  be  rendered"  to  the  company  "to  its  satis- 
faction ' '  does  not  provide  for  issuance  of  stock  for  services  to  be 
rendered  in  the  future  so  as  to  violate  the  New  York  statutes.^* 

The  fact  that  the  capital  of  a  company  increases  in  value,  after 
its  organization,  by  performance  of  certain  voluntary  labor  by 
stockholders,  does  not  operate  as  a  payment  by  said  stockholders 
on  their  stock  so  as  to  defeat  an  action  by  creditors  on  unpaid 
stock.^^ 

Services  rendered  "before"  incorporation  are  not  "cash"  or 
' '  property ' '  for  which  stock  may  be  issued,  in  New  York.^" 

Stock  issued  as  a  bonus  for  a  loan  to  the  corporation  is  not 
issued  for  "services"  so  as  to  be  within  a  statute  authorizing 
issuance  of  stock  for  "services"  or  for  property.®* 

Good- will  and  influence  in  promoting  the  construction  of  a 
railroad  are  no  consideration  for  stock  of  a  railroad  company.®^ 

In  an  action  on  a  stock  subscription  the  contention  that  be- 

62  Morgan  v.  Bon  Bon  Co.,  222  N.  T.  App.  Div.  89,  150  N.  Y. 
N.  T.  22,  118  N.  E.  205,  rev'g  165       Supp.  668. 

N.    Y.    App.    Div.    89,    150    N.    Y.  55  Morgan  v.  Bon   Bon   Co.,  222 

Supp.    668.  N.  Y.  22,  118  N.  E.  205,  rev'g  165 

63  Scully  V.  Automobile  Finance  N.  Y.  App.  Div.  89,  150  N.  Y. 
Co.,  —  Del.  Oh.  — ,  109  Atl.  49.  Supp.  668. 

Inasmuch  as  the  statute  in  New  66  In  re  Caledonia  Coal  Co.,  254 

York     forbids     the     issuance     of  Fed.  742,  746. 

stock    except    for    labor    "done,"  57  American    Macaroni    Corpora- 
stock  cannot  be  issued  for  future  tion  v.  Saumer,  —  N.  Y.  Misc.  — , 
services      as      corporate      officers.  174  N.  Y.  Supp.  183. 
Palmer    v.     Scheftel,    183     N.    Y.  68  Hopper    v.    Brodie,    134    Md. 
App.  Div.  77,  170  N.  Y.  Supp.  588.  290,  106  Atl.  700. 

64  Morgan  v.  Bon  Bon  Co.,  222  69Easor  v.  West  Coast  Develop- 
N.  Y.  22,  118  N.  E.  205,  rev'g  165  ment  Co..  —  Ore.  — ,  192  Pac.  631. 
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cause  the  corporation  has  received  the  benefit  of  the  services 
rendered  as  a  consideration  for  the  stock  it  is  estopped  to  deny 
that  the  services  constituted  payment  of  defendant's  stock  sub- 
scriptions, cannot  be  sustained  where  to  do  so  would  protect  the 
directors  on  contracts  authorized  by  themselves  under  circum- 
stances that  establish  not  only  illegality  but  such  a  breach  of 
fiduciary  relations  as  amounts  to  bad  faith.^" 

The  maker  of  a  note  given  on  a  subscription  to  stock  is  liable 
for  the  amount  in  cash,  where  sued  by  a  receiver  after  the  cor- 
poration is  insolvent,  though  the  note  was  delivered  under  an 
agreement  that  it  was  to  be  paid  in  labor.^^ 

§3506.  — General  nature  of  property  that  may  be  taken. 

Assignment  to  a  corporation  of  a  plan  of  business,  where  without 
novelty  and  having  no  element  of  property,  is  not  "property" 
acquired  by  the  corporation  for  which  stock  may  be  issued.^^ 
Contracts  of  agency  with  automobile  manufacturers  are  not  such 
property  that  stock  can  be  issued  therefor,  since  mere  contem- 
plated profits,  at  least  under  the  Delaware  law.^*  A  subscription 
payable  in  land  is  valid  where  the  corporation  has  power  to 
acquire  the  land.®* 

§  3507.  Patents,  trade-marks,  secret  formulae,  etc.  A  process, 
although  without  assignable  or  market  value,  may  be  a  good 
consideration  for  the  issue  of  stock.®^ 

§3511.  — Further  illustrations.  Good- will  of  a  corporation 
may  have  a  money  value  which  may  be  used  in  payment  of  stock 
of  another  company  to  the  extent  of  its  value ;  ®®  but  good-will  of 

60  Palmer  v.  .Schef  tel,  183  N.  T.  62  Scully  v.  Automobile  Finance 

App.  Div.  77,  170  N.  Y.  Supp.  588.  Co.,  —  Del.  Cli.  — ,  109  Atl.  49. 

61Baber  v.   De   Camp,  96  S.   C.  63  Wallace     v.     Weinstein,     257 

432,  6  A.  L.  E.  275,  81  S.  E.  155,  Fed.  625,  631. 

distinguishing    Nettles    v.    Marco,  64Natwick     v.     Terwilliger,     24 

33  S.  C.  47,  11  S.  E.  595.  Wyo.  253,  160  Pae.  338. 

Note   on    "liability    upon    stock  66Kunkle  v.   Soule,  —  Colo.  — , 

subscription    payable    in    services  190  Pac.  536. 

which    are    rendered    unnecessary  66  Foote    v.    Bowman,     210    111. 

by  the  insolvency  of  the  corpora-  App.    631.      See    also    William    E. 

tion,  or  other  cause,"  see  6  A.  L.  Dee   Co.   v.  Proviso   Coal   Co.,   212 

E.    277,    annotating   Baber    v.    De  111.  App.  400. 
Camp,   96   S.    C.   432,   6   A.   L.   E. 
275,  81  S.  E.  155. 
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a  failing  business  is  merely  an  imaginary  quantity  and  has  no 
money  value  which  can  be  turned  in  for  stock.^''' 

If  it  is  agreed  that  one  becoming  connected  with  a  corporation 
may  purchase  shares  to  be  paid  for  out  of  dividends,  he  cannot 
obtain  the  stock  by  any  other  mode  of  payment.^^ 

§3513.  Payment  in  notes,  bonds,  mortgages,  etc. — Effect  of 
charter  or  statutory  provisions.  Where  stock  can  be  paid  for 
only  in  money,  a  note  is  not  payment.^*  A  promissory  note  given 
for  stock  is  not  "property  actually  received,"  within  the  Texas 
Constitution.'"'  A  note  is  not  "property"  for  which  stock  may 
be  issued,  under  the  Texas  Constitution,  although  collateral 
security  was  deposited,''^  but  a  later  case  in  Texas  holds  that  a 
subscriber's  note  secured  by  a  valid  first  mortgage  on  real  estate 
is  "property"  for  which  stock  may  be  issued.'^  Where  a  note 
is  given  for  stock  in  violation  of  the  Texas  constitutional  pro- 
vision, the  stock  is  not  void.'" 

Giving  notes  for  stock  does  not  violate  constitutional  or  statu- 
tory provisions  prohibiting  ' '  issuance ' '  of  stock  except  for  money 
paid,  etc.,  where  the  stock  was  not  to  be  delivered  until  the 
notes  were  paid,  since  there  is  no  "issuance"  without  delivery.''* 

67Hodde    v.    Halm,   —    Mo.    — ,  967,   rev'g  —  Tex.   Civ.   App.  — , 

222  S.   W.  799.  188    S.   W.   513;    General   Bonding 

68  McCormick  v.  Badham,  —  &  Casualty  Ins.  Co.  v.  Moseley, 
Ala.  — ,  85  So.  401.  —  Tex.  — ,  222  S.   W.   961,  rev'g 

69  Wing  V.  McCallum,  244  Fed.  —  Tex.  Civ.  App.  — ,  174  S.  W. 
199,  206;  Thompson  v.  First  State  1031. 

Bank,  —   Tex.   Civ.   App.  — ,   189  73  Thompson      v.      First      State 

S.   W.  116.  Bank,  109  Tex.  419,  211  S.  W.  977. 

70  Thompson  v.  First  State  74  Smith  v.  MeAdams,  —  Tex. 
Bank,  109  Tex.  419,  211  S.  W.  Civ.  App.  — ,  206  S.  "W.  955;  Zapp 
977,  aff'g  —  Tex.  Civ.  App.  — ,  v.  Spreckels,  —  Tex.  Civ.  App.  — , 
189  S.  W.  116;  Washer  v.  Smyer,  204  S.  W.  786;  McCoy  v.  Bankers' 
109  Tex.  398,  211  S.  W.  985;  Eous-  Trust  Co.,  —  Tex.  Civ.  App.  — , 
seau  V.  Everett,  —  Tex.  Civ.  App.  200  S.  W.  1138. 

— ,    209    S.    W.    460;    Mitchell    v.  If  the  stock  is  not  to  be  issued 

Porter,  —  Tex.   Civ.  App.  — ,  194  until    the   note    given   therefor    is 

S.  W.  981.  paid,    there   can   be    no    complaint 

71  Shield  v.  Lone  Star  Life  Ins.  that  the  stock  was  not  "issued" 
Co.,  —  Tex.  Civ.  App.  — ,  202  S.  for  money.  Zapp  v.  Spreckels,  — 
W.   211.  Tex.  Civ.  App.  — ,  204  S.  W.  786. 

72  Prudential  Life  Ins.  Co.  v.  But  the  fact  that  there  was 
Pearson,    —   Tex.    — ,    222    S.    W.  no   manual   delivery   of  stock  and 
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But  it  is  now  held  in  Texas,  reversing  earlier  decisions,  that 
stock  cannot  be  issued  for  notes,  although  the  stock  is  not  deliv- 
ered, where  the  subscriber  is  paid  the  dividends  and  otherwise 
recognized  as  a  stockholder.''^ 

Stock  may  be  sold  for  securities  where,  by  statute,  property 
may  be  received  for  stock;  "securities"  not  meaning  notes  of  the 
subseriberJ® 

The  fact  that  a  statute  forbids  issuance  of  stock  for  promissory 
notes  does  not  invalidate  an  agreement  by  a  purchaser  of  stock 
who  had  given  a  note  therefor  to  reimburse  directors  if  they 
would  pay  for  the  stock  already  issued.''' 

§3514.  — Enforceability  of  notes.  In  the  federal  courts,  a 
note  given  for  stock  is  enforceable  in  the  hands  of  a  bona  fide 
holder.''*  Federal  courts  are  not  bound  to  follow  the  state  courts 
as  to  questions  of  general  commercial  law,  such  as  the  validity 
of  a  note  given  for  stock  where  the  state  constitution  forbids 
issuance  of  stock  except  for  money,  etc.'" 

In  Texas  the  rule  formerly  was  that  the  note  was  unenforce- 
able,"* but  it  is  now  held  that  such  a  note  is  enforceable  in  the 


that  the  certificate  was  not  made 
out  for  a  year  does  not  necessa- 
rily show  that  there  was  not  a  sale 
of  stock  in  exchange  for  notes, 
in  violation  of  the  constitution. 
Cattlemen's  Trust  Co.  v.  Swear- 
ingen,  —  Tex.  Civ.  App.  — ,  200 
S.  W.  596. 

76pruett  v.  Cattlemen's  Trust 
Co.,  —  Tex.  — ,  222  S.  W.  533, 
rev'g  —  Tex.  Civ.  App.  — ,  184 
S.  W.  716. 

A  oonstitutioilal  prohibition 
against  issuing  stock  e:!^cept  for 
money  paid,  etc.,  applies  not  only 
where  a  certificate  is  issued  but 
also  "to  prohibit  the  exercise  by 
the  subscriber  of  the  rights  of  a 
stockholder  and  the  recognition 
on  the  part  of  the  corporation  of 
such  right"  where  no  certificate 
is  issued  on  the  giving  of  a  note. 
Turner  v.  Cattleman's  Trust  Co., 
—  Tex.  — ,  215  S.  "W.  831. 


76  Commonwealth  Bonding  & 
Casualty  Ins.  Co.  v.  Hollifield,  — 
Tex.  — ,  220  S.  W.  322. 

77Eamsay  v.  Crevlin,  254  Ted. 
813. 

78  Wilson  v.  Spencer,  261  Fed. 
357. 

79  Wilson  V.  Spencer,  261  Fed. 
357. 

80  Lone  Star  Life  Ins.  Co.  v. 
Pierce,  —  Tex.  Civ.  App.  — ,  200 
S.  W.  1104. 

The  rule  that  a  subscription 
note  is  unenforceable  where  a 
constitutional  provision  prohibits 
the  issuance  of  stock  except  for 
money,  labor  or  property,  applied 
where  the  question  was  whether 
the  stock  for  which  the  note  was 
given  had  in  fact  been  issued. 
Turner  v.  Cattleman's  Trust  Co., 
—  Tex.  ^,  215  S.  W.  831. 

Since  in  Texas  a  note  given  for 
a  subscription  to  stock  is  illegal. 
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hands  of  a  bona  fide  purchaser  for  value,'^  although  not  in  the 
hands  of  a  transferee  with  notice  of  the  consideration.**  It  is 
also  held  in  Texas  that  a  stockholder  sued  by  representatives  of 
the  corporation  after  insolvency  on  a  note  given  for  stock  is 
estopped  to  set  up  the  invalidity  of  his  subscription  because  not 
paid  for  in  cash.**  As  against  creditors  of  the  corporation,  a 
subscriber  to  stock  who  gave  his  note  therefor  is  estopped  to  set 
up  its  invalidity  on  the  theory  that  stock  can  be  issued  only  for 
property,  etc.** 

In  Iowa,  a  note  given  for  corporate  stock,  in  violation  of  the 
Iowa  statute  requiring  permission  from  the  Executive  Council 
where  stock  is  issued  for  something  other  than  cash,  is  not  void, 
although  the  statute  makes  stock  issued  in  violation  thereof 
"void,"  since  the  word  "void"  will  be  construed  as  "voidable" 
because  of  other  provisions  in  the  statutes.*^ 

A  subscriber  may  sue  to  cancel  notes  and  a  deed  of  trust  given 
for  his  subscription,  where  the  note  and  deed  are  void  because  of 
the  want  of  power  of  the  corporation  to  issue  stock  except  for 
money.*®  A  subscriber  to  stock  who  gave  his  note  therefor  can- 
not defend  an  action  on  the  note  on  the  ground  of  want  of 
consideration  where  he  had  transferred  the  stock  for  a  valuable 
consideration,  notwithstanding  a  statute  forbids  issuance  of 
stock  except  for  cash.*'' 

the   corporation   cannot   collect   it.  82  Citizens '    Nat.    Bank    v.    Ste- 

Shield  V.  Lone  Star  Life  Ins.  Co.,  venson,  —  Tex.  Civ.  App.  — ,  211 

—   Tex.   Civ.   App.  — ,   202   S.   "W.  S.  W.  644. 

211.  83  Thompson      v.      First      State 

81  Wilson    V.    Spencer,    261    Fed.  Bank,    109    Tex.    419,    211    S.    W. 

357;     Thompson     v.     First     State  977,   aff'g  —   Tex.    Civ.    App.   — , 

Bank,  109  Tex.  419,,  211  S.  "W.  977,  189  S.  "W.  116. 

aff'g   —    Tex.    Civ.    App.    — ,    189  84  Mitchell  v.  Porter,  —  Tex. —, 

S.  W.  116;   "Washer  v.   Smyer,  109  223  S.  W.  197. 

Tex.  398,  211  S.  W.  985,  overruling  85  Sherman   v.    Smith,   185   Iowa 

Eepublic    Trust   Co.   v.   Taylor,  —  654,    169    N.    "W.    216;    First    Nat. 

Tex.  Civ.  App.  — ,  184  S.  W.  773.  Bank  v.  Fulton,  156  Iowa  734,  137 

A  note  given  for  stock,  although  N.   W.  1019. 

in  violation  of  the  constitution,  is  86  Mitchell    v.    Porter,    —    Tex. 

not  void  but  is  valid  in  the  hands  Civ.  App.  — ,  194  S.  "W.  981. 

of  a  holder  in   due   course,  where  87Eamsay   v.    Crevlin,   254  Fed. 

the   constitution  does   not  prorvide  813. 
that     stock     so     issued     shall     be 
"void."     Washer    v.    Smyer,    109 
Tex.  398,  211  S.  W.  985. 
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A  subscriber  who  gave  his  note  for  stock,  and  then  indorsed 
the  certificate  to  one  who  paid  the  corporation  for  the  stock,  is 
not  liable  on  the  note.*' 

§  3515.  Issue  of  stock  in  payment  of  debts.  Where  the  stock- 
holders consent,  stock  may  be  issued  to  one  who  had  conducted 
the  business  for  years,  to  represent  profits  undrawn  by  him  but 
credited  to  him  on  the  corporate  books.'' 

Xn.    WATERED  OR  FICTITIOUSLY  PAID  UP  STOCK 

§  3519.  Powers  of  corporation  at  common  law — Issue  of  stock 
for  property,  labor  or  services.^'  Stock  cannot  be  said  to  be 
full  paid,  so  as  not  to  be  subject  to  assessment  in  bankruptcy 
proceedings,  where  it  was  issued  in  consideration  of  a  transfer  of 
property  which  was  never  made,  although  the  stock  was  de- 
scribed as  full  paid.'^ 

§3520.  — Issue  of  stock  gratuitously,  or  at  a  discount,  or 
as  a  bonus.  Whether  the  corporation  is  solvent  or  insolvent, 
holders  of  bonus  stock  are  liable  for  its  par  value  where  the  inter- 
ests of  the  corporation  so  demand  or  it  is  necessary  to  hold  them 
liable  to  pay  creditors  or  if  for  any  reason  it  is  equitable  and 
just  to  hold  them  liable.'^  Where  incorporators,  after  the 
creation  of  the  corporation,  convey  certain  mining  properties 
owned  by  them  to  the  corporation  in  consideration  of  its  whole 
capital  stock,  and  then  returned  to  the  corporation  three-fourths 
of  the  stock  as  treasury  stock  for  use  in  financing  the  under- 
taking, whereupon  the  corporation  issued  bonds  which  it  sold  to 
the  incorporators  and  others,  giving  as  a  bonus  one  share  of 
treasury  stock  for  each  dollar  of  bonds  subscribed,  the  trans- 
action is  valid  where  the  stock  is  full  paid.''  Holders  of  com- 
mon stock  illegally  issued  as  a  bonus  to  holders  of  preferred 

88  Perkins  v.  Le  Viness,  134  Md.  S2  Scully  v.  Automobile  Finance 
252,  106  Atl.   705.  Co.,  —   Del.   Ch.   — ,   109   Atl.   49, 

89  Beaman  v.  Gerrish,  —  Mass.  noting  that  New  York  eases  are  to 
— ,  126  N.  E.  352.  the     contrary    and     distinguishing 

90  See  also  §§3505,  3506,  3511,  decisions  in  states  where  the  stock 
supra.  is  declared  by  statute  to  be  void. 

91  Wallace  v.  Weinstein,  257  93  Clinton  Mining  &  Mineral  Co. 
I'ed.  625.  V.   Jamison,  256  Fed.   577,   581. 
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stock  have  no  right  of  recovery,  as  between  themselves,  on  the 
theory  that  they  are  not  all  in  pari  delicto,  merely  because  some 
of  the  preferred  stockholders  were  given  a  larger  proportion  of 
common  stock  than  others.^* 

It  seems  that  the  making  of  a  loan  to  a  corporation  in  bad 
financial  condition  may  be  a  valuable  consideration  for  the  issu- 
ance of  stock  as  a  bonus.** 

§  3521a  [New],  — Issue  of  balance  of  stock.  Stockholders 
have  the  right  to  fix  the  price  at  which  the  balance  of  unissued 
stock  shall  be  sold,  to  increase  the  working  capital  some  years 
after  the  creation  of  the  corporation ;  and  the  fixing  of  the  price 
at  which  the  balance  of  unissued  stock  should  be  sold,  by  the 
directors  and  stockholders,  should  not  be  changed  by  a  court, 
where  not  fraudulent,  since  a  matter  relating  to  internal  man- 
agement.*® A  corporation,  the  value  of  whose  capital  stock  has 
become  impaired,  may  sell  additional  stock  at  the  real  worth  or 
market  value  thereof,  in  which  case  the  purchaser  does  not  incur 
any  liability  as  in  case  of  unpaid  stock  where  he  buys  below 
par.*'' 

§  3524.  —  Payment  of  commissions  and  expenses  out  of  pro- 
ceeds. Statutory  prohibition  against  issuance  of  stock  for  any 
sum  less  than  par  value  does  not,  in  Wisconsin,  prohibit  payment 
of  expenses  incident  to  and  necessarily  incurred  in  the  sale  of 
the  stock,  including  commission  contracts.** 

§3525.  Charter  provisions  and  statutes  and  constitutional 
regulations — In  general.  By  statute  in  some  states,  corporations 
cannot  issue  stock  at  less  than  par.**  A  constitutional  prohibi- 
tion against  "all  fictitious  increase  of  stock"  precludes  an  in- 
crease of  stock  of  the  par  value  of  one  dollar,  so  far  as  sold  for 
seven  cents.^ 

94Hoffard  v.  Williams  Shoe  Co.,  98  Denis    v.     Nu-Way    Puncture 

95  Ohio  St.  376,  117  N.  E.  17.  Cure  Co.,  170  Wis.  333,  175  N.  W. 

96  J.  F.  Lueey  Co.  v.  MoMulIen,  95. 

—  Cal.  — ,  173  Pac.  1000.  99  Tramp  v.  Murquesen,  —  Iowa 

96  Thurmond  v.  Paragon  Colliery  — ,  176  N.  W.  977. 

Co.,  82  W.  Va.  49,  95  S.  E.  816,  and  1  Fox  v.  Seattle  Contact  Copper 

see  §  4065,  infra.  Co.,  98  Wash.  557,  168  Pac.  185. 

97  Thorns  &  Brenneman  v.  Good- 
man, 254  Fed.  39. 
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"Where  stock  cannot  be  issued  for  property  except  at  its  true 
market  value,  stock  of  a  consolidated  company  cannot  be  issued 
to  a  constituent  company  share  for  share  but  only  to  the  extent 
that  the  value  of  its  assets  equals  the  face  of  the  stock  issued.^ 
On  consolidation  of  two  corporations,  stock  of  the  consolidated 
company  issued  for  stock  of  a  constituent  company  is  not  in- 
valid because  in  the  state  where  the  constituent  company  was 
created  stock  could  be  and  was  freely  exchanged  for  property 
without  regard  to  value,  while  in  the  state  where  the  consolida- 
tion was  had  stock  could  not  be  issued  for  property  except  for 
value  received.* 

Bonus  stock  given  as  an  inducement  to  buy  preferred  stock  is 
"void"  where  the  constitution  forbids  the  issuance  of  stock  ex- 
cept for  money,  labor  done  or  property  actually  received.* 

§  3528.  —  Arizona.  One  who  turns  in  worthless  mining  leases 
for  stock  is  not  a  "bona  fide  subscriber"  within  a  constitutional 
provision  that  no  corporation  shall  issue  stock  except  to  bona  fide 
subscribers.* 

§  3532.  —  Connecticut.  A  vote  by  stockholders  that  no  stock 
be  issued  except  for  cash  cannot  be  evaded  by  the  directors  by 
issuing  stock  in  payment  for  services ;  but  where  the  corporation 
afterwards  sued  the  holders  of  such  stock  for  its  par  value  the 
irregularity  in  its  issuance  was  waived.* 

§  3538.  —  Illinois.  In  Illinois,  if  any  proportion  of  the  capi- 
tal is  paid  in  property  the  claim  must  be  appraised  by  the 
commissioners  and  the  fair  cash  value  thereof  reported.'  Failure 
to  observe  the  requirements  of  the  statute  requiring  that  prop- 
erty transferred  for  stock  shall  be  appraised  and  its  fair  cash 
value  reported  by  the  commissioners  does  not  ipso  facto  create 
a  liability  for  a  stock  subscription.' 

2  Taylor  V,  Citizens'  Oil  Co.,  182  Bronson,  92  Conn.  266,  102  Atl. 
Ky.  350,  206  S.  W.  644.  647. 

3  Taylor  v.  Citizens '  Oil  Co.,  182  7  Sherman  v.  Hayes,  203  111. 
Ky.  350,  206  S.  W.  644.  App.    198,   holding   parties    cannot 

4  La  veil  V.  Bullock,  —  N.  D.  — ,  fix  fair  cash  value;  Central  Trust 
174  N.  W.  764.  Co.  v.  Crawford,  201  111.  App.  555. 

5  Frame  v.  Mahoney,  —  Ariz.  — ,  8  Central  Trust  Co.  v.  Crawford, 
187  Pac.  584.                       '  201  111.  App.  555. 

6  United    German    Silver    Co.    v. 
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§  3540.  —  Iowa.  In  Iowa,  a  statute  requires  permission  from 
the  Executive  Council  where  it  is  proposed  to  issue  stock  for 
something  other  than  cash.^ 

§3542.  —Kentucky.  In  Kentucky,  stock  cannot  be  issued 
for  labor  or  services  unless  the  market  value  thereof  is  equal  to 
the  par  value  of  the  stock.^" 

§3544.  —Maine." 

§  3545.  —  Maryland.  In  Maryland  the  issuance  of  stock  for 
property  is  to  be  determined  by  the  stockholders  and  not  by  the 
directors,  and  it  is  not  sufficient  that  consent  be  shown  by  the 
record  of  a  directors'  meeting  even  where  all  of  the  stockholders 
are  directors.^^ 

§  3555.  —  New  Jersey.  The  New  Jersey  statute  requiring  the 
filing  of  a  true  statement  of  the  transaction  where  stock  is 
issued  for  property  does  not  require  the  filing  of  such  statement 
at  the  time  the  stock  is  issued  but  it  may  be  filed  later ;  and  even 
if  it  is  filed  too  late  such  stock  is  not  invalidated  so  as  to  excuse 
a  subsequent  buyer  from  performing  his  contract.*' 

§  3565.  —  South  Dakota.  In  South  Dakota,  all  fictitious  in- 
crease of  stock  is  declared  void.** 

§3567.  —Texas." 

§  3571.  —  Washington.  In  "Washington  a  stock  subscription 
may  be  made  in  property.*^ 

§3572.  —West  Virginia." 

9  Sherman  v.  Smith,  185  Iowa  106  Atl.  13,  and  see  §  3504,  supra, 
fi54,  169  N.  W.  216,  and  see  §  3504,      and  §  3576,  infra. 

supra.  13  Bartley    v.   Lindabury,   89   N. 

10  Detroit-Kentucky  Coal   Co.   v.      J.  Eq.  8,  104  Atl.  333. 

Bickett  Coal  &  Coke  Co.,  251  Fed.  MAxford  v.  Western   Syndicate 

542;    Taylor   v.    Citizens'   Oil   Co.,  Inv.  Co.,  141  Minn.  412,  170  N.  W. 

182  Ky.  350,  206  S.  W.  644.     See  587. 

also    Jones    v.    Bowman,    181    Ky.  16  See  §§  3513, '3514,  supra. 

722,  205  S.  W.  923.  16  Fogarty    v.    Hunter,    83    Ore. 

11  See  §  3576,  infra.  183,  162  Pac.  964. 

12  McGaw  V.  Hoen,  133  Md.  672,  17  See  §  3576,  infra, 
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§  3573.  —  Wisconsin.  The  statutory  provision  that  stock  shall 
not  be  sold  at  less  than  par  does  not  prevent  payment  to  an 
agent  selling  the  stock  of  twenty-five  per  cent  commission  for 
sale  of  the  stock. ^* 

§  3576.  Valuation  of  property,  labor  or  services  received — In 
general.^'  The  value  of  property  turned  in  for  stock  has  been 
said  to  be  "what  a  reasonably  prudent  investor  who  contem- 
plated spending  his  own  money  would  have  been  willing  to  pay 
for  the  *  *  *  claims  under  the  circumstances  under  which 
the  corporators  acted  on  the  date  of  the  transfer.  "2"  In  valuing 
property  turned  in  for  stock,  the  stockholder,  when  sued  by 
creditors  of  the  corporation,  is  to  be  credited  with  the  amount 
for  which  the  "property  would  have  sold  on  the  day  it  was 
transferred  to  the  corporation,  assuming  a  seller  willing  but  not 
compelled  to  buy,  and  a  buyer  willing  but  not  compelled  to 
buy."^^  A  margin  will  be  allowed  for  honest  differences  of 
opinion  as  to  value.^^  Even  under  the  "true  value"  rule,  the 
courts  give  stockholders  the  benefit  of  a  doubt  where  there  is 
ground  for  difference  of  opinion  as  to  the  value  of  the  property .^^ 
The  question  of  value  must  be  determined  upon  facts  as  they 
existed  when  the  transaction  was  consummated,  and  not  by  sub- 
sequent events.^*  The  issuance  of  stock  at  less  than  par,  where 
forbidden  by  statute,  is  fraudulent,  without  regard  to  the  in- 
tent.^® Under  a  statute  making  the  valuation  of  directors  con- 
clusive, they  have  no  power  to  adjudge  the  value  of  future 
serviees.^^  A  conscious  overvaluation  by  directors  is  actual  fraud 
and  makes  the  subscription  contract  unlawful.^' 

18  Denis     v.     Nu-Way     Puneturs  the  property  in  good  faith  cannot 

Cure  Co.,  —  Wis.  — ,  175  N.  W.  95.  be   attacked.      Caldwell   v,    Eobiu- 

19 The  "true  value"  rule  as  op-  son,  179  N.  C.  518,  103  S.  E.  75. 
posed  to   the   ' '  good   faith ' '   rule,  23  Clinton  Mining  &  Mineral  Co. 

see  Clinton  Mining  &  Mineral  Co.  v.  Jamison,   256  Fed.   577,   582. 
V.   Jamison,   256    Fed.    577,    citing  24  Clinton  Mining  &  Mineral  Co. 

Fletcher  Cyc.  Corp.  §  3576.  v.  Jamison,  256  Fed.  577,  583,  cit- 

20  Hasson    v.    Koeherle,   —    Cal.  ing   Fletcher   Cyc.    Corp.    §  3576. 
— ,  181  Pac.   387.  25  "Whitewater     Tile     &    Pressed 

21  William  E.  Dee  Co.  v.  Proviso  Brick  Mfg.  Co.  v.  Johnson,  —  Wis. 
Coal  Co.,  212  111.  App.  400,  408.  — ,  175  N.  W.  786. 

22  Goodman  v.  White,  174  N.  C.  26  Scully  v.  Automobile  Finance 
399,  93  S.  E.  906.  Co.,  —  Del.  Ch.  — ,  109  Atl.  49. 

Stock   may  be   issued   for   prop-  27  Scully  v.   Automobile  Finance 

erty,    and    the    valuation    put    om      Co.,  —  Del.  Ch.  — ,  109  Atl.  49. 
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In  California,  stockholders  are  liable  as  on  unpaid  subscrip- 
tions where  they  turn  in  property  for  stock  at  a  grossly  excessive 
figure,  notwithstanding  the  honest  belief  of  the  directors  as  to 
the  value  of  the  property  at  the  time  of  the  exchange.**  In 
Delaware,  conscious  gross  overvaluation  of  the  value  of  labor,  by 
the  directors,  is  "actual  fraud,"  within  the  statute  excepting 
from  conclusiveness  of  directors'  valuation  eases  of  actual 
fraud.^^  In  Maine,  by  statute,  where  stock  is  exchanged  for 
property,  the  judgment  of  the  directors  as  to  the  value  of  the 
property  is  conclusive,  in  the  absence  of  actual  fraud;  and 
creditors  who  seek  to  hold  such  a  stockholder  liable  as  for  a 
partly  unpaid  subscription  must  allege  and  show  facts  showing 
actual  fraud.^"  In  Maryland,  by  statute,  the  valuation  put  on 
property  exchanged  for  stock,  at  a  stockholders'  meeting,  is  con- 
clusive on  corporate  creditors  in  the  absence  of  fraud.*^  In 
North  Carolina,  where  one  who  paid  for  stock  in  property  is  sued 
to  recover  a  balance  on  his  subscription  it  is  necessary  for  de- 
fendant to  establish  that  the  property  was  taken  in  payment  at 
its  true  value  and  that  such  value  was  approved  by  a  board  of 
directors  acting  independently  in  the  interests  of  the  corporation, 
as  provided  for  by  statute,  in  which  case  if  there  is  no  fraud  the 
valuation  of  the  directors  is  conclusive.'"  In  Texas,  if  the  secre- 
tary of  state  is  satisfied  with  the  value  put  on  the  property 
turned  in  for  stock,  and  records  the  charter,  his  acts  as  to  value 
are  conclusive  except  in  case  of  fraud.'*  In  West  Virginia,  a 
corporation  may  accept  property  in  payment  for  stock  without 
reference  to  the  actual  or  market  value  of  the  property,  in  the 
absence  of  fraud.** 

aszierath    v.    Claggett,    —    Cal.  32  Goodman  v.  White,  174  N".  C. 

App.  — ,  188  Pae.  837.  399,    93    S.    E.    906,    holding   that 

"Good   faith"   rule   prevails   in  where  board  of  directors  was  com- 

California.      Conley    v.    Hunt,    —  posed    of   defendant,   his   son   and 

Conn.  ^,  109  Atl.  887.  another  who  owned  all  of  the  stock 

29  Scully  V.  Automobile  Finance  of  the  corporation,  the  directorate 
Co.,  —  Del.  Ch.  — ,  109  Atl.  49.  was  prejudiced. 

30  John  A.  Eoebling  's  Sons  Co.  33  Peden  Iron  &  Steel  Co.  v.  Jen- 
V.  Kinnicutt,  248  Fed.  596.  kins,  —  Tex.  Civ.  App.  — ,  203  S. 

SlKernan    v.    Carter,    132    Md.      W.  180. 
577,    104    Atl.    580,    holding    next  34  Taylor    v.    Citizens'    Oil    Co., 

friend  of  wife  of  stcckholder  was      182  Ky.  350,  206  S.  W.  641. 
in   no    better   position    than    cred- 
itors. 
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"Where  two  persons  purchased  a  stock  of  merchandise  for  less 
than  ten  thousand  dollars,  and  immediately  incorporated  a  com- 
pany with  a  capital  stock  of  fifty  thousand,  the  merchandise 
heing  turned  over  for  all  the  capital  stock,  such  scheme  is  a  fraud 
upon  prospective  creditors  of  the  corporation,  and  when  the  cor- 
poration is  found  to  be  insolvent  the  stockholders  cannot  defend 
a  petition  by  the  trustee  in  bankruptcy  to  assess  the  capital 
stock  on  the  ground  that  their  stock  has  been  fully  paid  up.  The 
court  said  that  "the  referee  was  right  in  allowing  the  value  of 
merchandise  as  payment  on  the  capital  stock,  but  beyond  that 
the  stock  was  liable  to  assessment."  ^^ 

§3577.  — Good-will,  franchises  and  other  intangibles  or 
prospects.  Good-will  of  a  coal  business  is  of  no  value  where  the 
business  never  made  any  money  in  a  period  of  years  except  in 
one  winter  when  there  was  a  coal  strike.*®  If  good-will  is  turned 
in  for  stock,  the  subscriber,  when  sued  by  the  receiver  on  his 
subscription,  must  show  that  it  had  a  value  equal  to  the  value  it 
was  turned  in  at.*' 

The  cost  of  mining  claims  to'  those  who  subsequently  conveyed 
them  to  the  corporation  for  stock  is  not  the  test,  but  the  test  is 
the  value  of  such  claims  to  the  corporations.^^  Prospective  earn- 
ing power  of  mining  claims  turned  in  for  stock  is  not  a  proper 
standard  of  the  value  of  such  claims  although  some  evidence  of 
such  value.*^ 

§  3578.  —  Questions  of  law  and  fact ;  evidence  and  proof.*' 

Whether  stock  was  issued  for  full  value  is  a  mixed  question  of 
law  and  fact.*'  The  burden  is  on  stockholders  to  prove  that 
property  turned  in  for  stock  had  a  cash  value  equal  to  the  par 
value  of  the  stock.**    The  mere  fact  of  failure  of  a  corporation, 

36  In  re  Phoenix  Hardware  Co.,  39  Hasson    v.    Koeberle,    —    Cal. 

249  Fed.  410.  — ,  181  Pac.  387. 

36  Wm.  E.  Dee  Co.  v.  Proviso  40  Evidence  admissible  on  issue 
Coal  Co.,  290  111.  252,  125  N.  E.  as  to  overvaluation  of  oil  lease 
24,  rev'g  om  other  grounds  212  111.  turned  in  for  stock,  see  Peden 
App.  400.  Iron   &    Steel    Co.    v.    Jenkins,    — 

37  Hodde  V.  Hahn,  —  Mo.  — ,  222  Tex.  Civ.  App.  — ,  203  S.  W.  180. 
S.  W.  799.  41  Sweet  v.  Barnard,  —  Colo.  — , 

38  Clinton  Mining  &  Mineral  Co.  182  Pac.   22. 

V.  Jamison,  256  Fed.  577,  582.  42  Wm.    E.    Dee    Co.    v.    Proviso 
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as  evidenced  by  a  foreclosure,  where  over  ten  years  after  the 
issue  of  stock  for  property,  is  not  of  itself  evidence  of  over- 
valuation of  the  property.*^ 

§3579.  Effect  of  issue,  or  agreement  to  issue,  watered  stock; 
fraudulent  aspect — In  general.  Watered  stock  is  "void"  and 
cannot  be  counted  in  order  to  constitute  a  majority  of  the  stock 
at  a  stockholders'  meeting.**  Equity  "may  declare  the  unlawful 
subscription  contract  to  be  ineffective  to  relieve  the  stockholders 
of  the  legal  duty  to  pay  the  par  value  of  the  stock  if  the  in- 
terests of  the  corporation  so  demand,  or  it  be  necessary  to  do 
so  in  order  to  pay  creditors  of  the  company,  or  if  for  any  reason 
it  be  equitable  and  just  to  do  so."  ** 

§  3581.  —  Effect  in  illegal  aspect.  Stock  issued  without  con- 
sideration, in  violation  of  the  constitution,  as  distinguished  from 
stock  issued  for  less  than  par,  is  "void."  *^ 

§  3583.  —  Effect  as  against  the  corporation.  Fraud  in  over- 
valuing property  turned  in  to  the  corporation  in  payment  for 
stock  cannot  be  set  up  by  the  corporation  as  a  set-off  in  an  action 
against  it  on  notes  given  for  the  purchase  of  its  own  stock.*' 
A  corporation  may  refuse  to  perform  its  contract  to  deliver  stock 
for  services  where  the  value  of  the  services  are  not  %qual  to 
the  par  value  of  the  stock  as  required  by  a  constitutional  pro- 
vision and  statutes;  and  this  is  so  even  though  the  person  seek- 
ing specific  performance  of  the  agreement  to  issue  stock,  offers, 
pending  suit,  to  pay  an  additional  sum  so  as  to  make  the  price 
adequate.**  A  corporation  may  sue  to  cancel  stock  issued  by  it 
for  a  consideration  in  violation  of  the  statute  forbidding  issu- 
ance of  stock  except  for  cash  or  property.** 

Coal  Co.,  290  111.   252,  125   N.   B.  47  Kelly    v.    McCormiek-Murray 

24,  rev'g  on  other  grounds  212  111.  Mfg.  Co.,  201  111.  App.  308. 

App.   400.  48  Detroit-Kentucky   Coal   Co.  v. 

43  Clinton  Mining  &  Mineral  Co.  Biekett  Coal  &  Coke  Co.,  251  Fed. 

V.  Jamison,  256  Fed.   577,  583.  542,  Kentucky  case. 

41Bentley   v.   Zelma  Oil  Co.,   76  49  American    Macaroni    Corpora- 

Okla.  116,  184  Pac.  131.  tion  v.  Saumer,  —  N.  Y.  Misc.  — , 

45  Scully  V.  Automobile  Finance  174  N.  Y.  Supp.  183. 
Co.,  —  Del.  Ch.  — ,  109  Atl.  49. 

46  Lee  v.   Cameron,  —  Okla.  — , 
169  Pac.   17. 

576 


Cli.  56]  Stock  and  Stockholdebs  [§3587 

§  3584.  —  Effect  as  against  subscribers  or  purchasers.  Stock- 
holders cannot  repudiate  the  issue  of  stock  because  of  the  con- 
sideration therefor,  where  the  corporation  itself  cannot  repu- 
diate.*" If  a  corporation  sues  to  cancel  stock  so  far  as  it  exceeds 
the  value  of  the  property  turned  in  for  it,  the  holder  cannot  elect 
to  pay  the  balance  and  hold  the  excess  stock,  unless  the  corpora- 
tion consents.*^  If  stock  is  issued  for  property  of  less  value 
than  the  face  of  the  stock,  and  the  statute  makes  fictitious  in- 
crease of  stock  void,  the  holder  of  such  stock  may  be  compelled, 
at  the  suit  of  the  corporation  or  of  stockholders  suing  for  it, 
to  surrender  so  much  of  the  stock  as  exceeds  the  value  of  the 
property.*^  A  stockholder  may  recover  from  corporate  officers 
the  amount  paid  to  them  for  his  stock  with  six  per  cent  interest 
where  the  issuance  of  stock  was  invalid  because  the  property 
turned  in  for  stock  was  not  appraised  by  the  Executive  Council 
as  required  by  the  statute.**  Where  a  corporation  has  no  au- 
thority to  sell  stock  at  less  than  par,  one  who  purchases  from 
the  company  at  a  discount  is  liable  for  the  amount  unpaid 
thereon.** 

§  3585.  —  Effect  as  against  dissenting  stockholders.  Dissent- 
ing stockholders  may  enjoin  the  issuance  of  watered  stock.** 

§3587.  — Effect  as  against  subsequent  transferees.*®  A  pur- 
chaser of  stock  in  good  faith  from  a  stockholder,  .without  knowl- 
edge that  the  property  given  the  corporation  for  the  stock  was 
less  than  its  par  value,  is  not  subject  to  the  constitutional  pro- 
vision declaring  such  stock  void.*''  Knowledge  of  facts  which 
would  impel  an  ordinary  careful  purchaser  of  stock  to  inquire 
whether  it  was  full  paid,  is  equivalent  to  actual  notice,  where  an 
inquiry,  if  prosecuted,  would  have  shown  that  the  stock  was  not 
paid  up  in  that  property  turned  in  was  overvalued.** 

SOKunkle  v.  Soule,  —  Colo.  — ,  Dom.  L.  Rep.   (Can.)   407. 

190  Pac.  536.  '   55  Rice  v.  Thomas,  184  Ky.  168, 

81  Taylor    v.    Citizens'    Oil    Co.,  211    S.    W.    428,    quoting   Fletcher 

182  Ky.   350,  206   S.   W.   644,   and  Cyc.  Corp.  §  3585. 

see  §  3583,  supra.  56  See  also   §  3597,  infra. 

62 Taylor    v.    Citizens'    Oil    Co.,  57  Taylor    v.    Citizens'    Oil    Co., 

182  Ky.  350,  206  S.  W.  644.  182  Ky.  350,  206  S.  W.  644. 

53  Fish  V.  White,  —  Iowa  — ,  175  58  In   re   Manufacturers '   Box   & 

N.  W.  748.  Lumber  Co.,  251  Fed.  957. 

64  Bank  of  Ottawa  v.  Jones,  46 
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§  3588.  Issuance  to  directors,  oflBcers  or  favored  persons. 

Stock  issued  to  an  associated  corporation  composed  of  organ- 
izers of  the  first  company,  for  a  valueless  business  idea,  is  an 
actual  fraud.^^ 

§  3589.  Rights  of  creditors  as  to  water  or  overvaluation — In 
general.  At  common  law  creditors  could  not  hold  stockholders 
liable  on  stock  which  had  been  issued  for  property,  although 
the  value  of  the  property  as  agreed  upon  was  greatly  in  excess 
of  its  real  value,  and  such  a  transaction  could  be  assailed  for 
fraud  only.^**  The  prevailing  rule  at  present,  however,  is  that 
creditors  may  recover,^^  the  right  to  recover  not  being  an  asset 
of  the  corporation  and  hence  not  inuring  to  the  trustee  in 
bankruptcy,  it  is  often  held.^^  To  enforce  "a  stockholder's 
liability  for  unpaid  stock  issued  as  full  paid,  the  receiver  can 
only  act  in  the  right  of  creditors. ' '  ®*  The  fact  that  there  were 
no  subscriptions  in  name  to  the  capital  stock  does  not  preclude 
calls  on  stockholders  the  same  as  if  they  were  original  sub- 


59  Scully  V.  Automobile  Finance 
Co.,  —  Del.  Ch.  — ,  101  Atl.  908. 

60  United  States  Cast  Iron  Pipe 
&  Foundry  Co.  v.  Henry  Vogt 
Mach.  Co.,  182  Ky.  473,  206  S. 
W.  806. 

61  If  property  is  taken  at  an 
overvaluation,  the  stockholders  are 
liable  to  creditors  to  make  up  the 
deficiency.  Wm.  E.  Dee  Co.  v. 
Proviso  Coal  Co.,  290  111.  252,  125 
N.  E.  24,  rev'g  on  other  grounds 
212  111.  App.  400. 

As  "between  the  corporation 
and  the  stockholders,  the  issue  of 
stock  for  labor  which  was  not  per- 
formed, and  for  which  no  claim 
was  ever  presented  or  allowed  by 
it,  may  be  binding,  but  not  upon 
creditors  seeking  to  enforce  a 
claim,  under  the  statute,  against 
such  stockholders."  Shugart  v. 
Maytag,  —  Iowa  — ,  176  N.  W. 
886. 

Where  organizers  of  a  corpora- 
tion turn  in  goods  for  stock,  they 


are  liable  for  the  difference  be- 
tween the  value  of  the  goods  and 
the  par  value  of  the  stock.  In  re 
Phoenix  Hardware  Co.,  249  Fed. 
410. 

Where  incorporators  who  are 
also  subscribers  falsely  make  affi- 
davit that  stock  is  paid  for  in 
full,  they  are  liable  to  creditors, 
where  the  amount  alleged  to  have 
been  paid  in  cash  was  never  in 
fact  paid,  and  the  part  of  the 
subscriptions  paid  in  merchandise 
was  paid  for  at  an  undervaluation. 
Park  V.  Eich,  —  Tex.  — ,  212  S. 
W.   947. 

Creditors  have  a  right  to  assume 
that  capital  stock  issued  is  of  par 
value.  Easor  v.  West  Coast  De- 
velopment Co.,  —  Ore.  — ,  192 
Pac.  631. 

62  See  §  3598,  infra. 

63  McDermott  v.  Woodhouse,  87 
N.  J.  Eq.  615,  101  Atl.  375,  rev'g  on 
other  grounds  (N.  J.  Ch.),  99  Atl. 
103. 


578 


Ch.  56]  Stock  and  Stockholdees  [§  3591 

scribers  instead  of  having  exchanged  a  stock  of  merchandise 
for  the  entire  capital  stock.^* 

Stockholders  of  mining  companies,  the  same  as  of  other  cor- 
porations, are  liable  to  creditors  for  the  difference  between  the 
price  paid  for  the  stock  to  the  corporation  and  its  par  value.^* 

"Where  a  creditor  holds  two  judgments  against  a  corporation, 
and  as  to  one  of  them  he  cannot  recover  against  stockholders 
for  the  difference  between  the  par  value  of  the  stock  and  the 
property  exchanged  for  it,  voluntary  payments  by  some  of  the 
stockholders  of  their  alleged  liability  for  unpaid  subscriptions, 
should  not  be  pro  rated  between  the  two  judgments  but  should 
be  applied  on  the  judgment  debt  for  which  they  could  be  held 
liable.^® 

Whether  a  stockholder  of  a  bankrupt  corporation  is  liable  to 
the  estate  for  the  difference  between  the  par  value  of  the  stock 
and  the  amount  originally  paid  therefor  is  determined  by  the 
law  of  the  state  where  the  company  was  incorporated.^' 

A  stockholder  is  liable  to  a  creditor  of  the  corporation  for 
the  difference  between  the  true  value  of  the  property  conveyed 
to  the  corporation  for  stock  and  the  par  value  of  the  stock, 
where  he  dominates  and  controls  the  corporation  and  it  has 
become  insolvent;  and  this  is  so  although  he  acted  in  good 
faith.s8 

§3591.  — Issue  at  discount,  or  for  inadequate  value,  or  as 
bonus.  Creditors  of  an  insolvent  corporation  may  recover  from 
stockholders  who  obtained  their  stock  from  the  corpora- 
tion  at    a   price   much    below    its    par    value,    although    the 

64  In  re  Phoenix  Hardware  Co.,  it,  applies  to  stock  in  mining  com- 
249  Fed.  410.  panies  as  well  as  in  other  corpora- 

65  California  Nat.  Supply  Co.  v.  tions.  Hasson  v.  Koeberle,  180  Cal. 
Black,  —  Cal.  App.  — ,  191  Pae.  359,  181  Pao.  387,  disapproving 
715.  contrary     rule     in     In     re     South 

The  rule  that  if  the  parties  to  Mountain     Consol.     Min.     Co.,    14 

a  transfer   of   property   for   stock  Fed.  347. 

have  put  upon  the  property  a  val-  66  Sherman  v.  Harley,  178  Cal. 
uation  in  excess  of  what  they  584,  7  A.  L.  E.  950,  174  Pae.  901. 
know  or  believe  to  be  its  true  67 In  re  Manufacturers'  Box  & 
valud,  there  is  a  constructive  Lumber  Co.,  251  Fed.  957. 
fraud  against  creditors,  and  the  68  William  E.  Dee  Co.  v.  Pro- 
stock  is  deemed  paid  only  to  the  ex-  viso  Coal  Co.,  212  111.  App.  400, 
tent  of  the  actual  value  of  the  402!. 
property  received  in  exchange  for 
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stock  is  issued  as  fully  paid  up.^®  It  is  elementary  that 
"stockholders,  who  own  stock  for  which  payment  has  not  been 
made  to  the  corporation,  and  who  are  not  bona  fide  holders 
thereof,  are  liable  to  creditors  of  the  corporation  for  the  unpaid 
balance  of  the  par  value  of  such  stock,  so  far  as  may  be  neces- 
sary to  pay  such  creditors,  notwithstanding  that  the  stock  may 
be  fully  paid  and  nonassessable  as  between  the  corporation  and 
its  stockholders. ' ' '"'  Stockholders  cannot  escape  liability  to 
creditors  on  unpaid  subscriptions  on  the  theory  that  the  stock 
issued  to  them  was  void  because  issued  without  being  paid  for 
and  under  an  agreement  that  it  should  not  be  paid  for.''^  In 
some  jurisdictions,  however,  bonus  stock,  where  directly  in  vio- 
lation of  constitutional  or  statutory  provisions,  is  ipso  facto 
invalid  so  that  holders  cannot  be  held  liable  to  creditors  as  for 
unpaid  stockJ* 

Holders  of  common  stock  are  not  bona  fide  purchasers  so  as 
to  escape  liability  to  creditors  for  unpaid  subscriptions,  merely 
because  the  contract  by  which  preferred  stockholders  were  to 
receive  common  stock  as  a  bonus  provided  that  a  certain  person 
should  transfer  to  each  purchaser  of  preferred  stock  certain 
common  stock  as  bonus,  where  the  transfer  of  bonus  stock  was 
in  fact  made  by  the  corporation. ''^ 

§  3593.  —  As  to  watered  or  underpaid  increased  issues.  An 
alleged  increase  of  stock  falsely  certified  to  have  been  paid  in 

69  California  Nat.   Supply  Co.  v.  holders  are  not  liable  to  creditors  . 
Black,  —   Cal.   App.  — ,   191   Pac.  of  the  corporation  for  the  amount 
715.  due  on  the  stock.     Lavell  v.  Bul- 

70  In  re  Caledonia  Coal  Co.,  254  lock,  —  N.  D.  — ,  174  N.  W.  764. 
Fed.  742,  746.  In  California,   one   who  receives 

71  Du  Pont  V.  Ball,  —  Del.  — ,  stock  without  consideration,  in 
106  Atl.  39,  modifying  John  W.  violation  of  comstitutional  and 
Cooney  Co.  v.  Arlington  Hotel  statutory  provisions  forbidding 
Co.,  —  Del.  Ch.  — ,  101  Atl.  879.  issuance      of     stock      except     for 

72  Lavell  v.  Bullock,  —  N.  D.  — ,  money,  etc.,  is  not  liable  to  cred- 
174  N.  W.  764.  See  Scully  v.  itors  as  for  an  unpaid  subscrip- 
Automobile  Finance  Co.,  —  Del.  tion,  on  the  theory  that  such 
Ch.  — ,  109  Atl.  49,  where  common  stock  is  void.  J.  F.  Lucey  Co.  v. 
stock  issued  as  bonus  to  pur-  McMullen,  178  Cal.  425,  173  Pac. 
chasers   of  preferred   stock.  1000. 

If    bonus    stock    is    ipso    facto  73  Stoecker     v.      Goodman.     183 

"void"    because    not    issued    for      Ky.  330,  209  S.  W,  374. 
money,       services       or       property, 
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in  full  when  in  fact  nothing  was  paid  thereon,  in  violation  of 
a  statute  forbidding  increase  of  stock  except  for  money  paid, 
labor  done  or  property  received,  is  illegal  and  void.'*  Where 
a  corporation,  after  engaging  in  business  for  some  time,  issues 
stock  as  a  bonus  but  as  fully  paid  up,  to  one  lending  it  money 
to  pay  pressing  obligations,  and  the  bonus  stock  when  issued 
had  no  actual  market  value,  the  holder  of  such  stock  is  not 
liable  to  creditors  for  the  amount  unpaid  on  it,  in  the  absence 
of  fraud,  where  the  stock  was  not  shown  to  have  any  greater 
value  when  issued  than  the  consideration  for  which  issued.''^ 

§  3595.  —  Antecedent  creditors  and  creditors  with  notice  or 
assenting.'*  If  one  deals  with  a  corporation  with  knowledge 
that  stock  was  issued  without  being  paid  for,  he  cannot  recover 
against  stockholders  as  for  unpaid  subscriptions.''"'  A  creditor 
of  a  corporation  who  knows  when  he  becomes  such  that  its 
shares  of  stock  have  been  issued  to  the  subscribers  therefor  with- 
out payment  of  money  or  money's  worth,  cannot  enforce  his 
claim  against  such  shareholders  to  the  extent  of  their  indebted- 
ness for  the  stock  issued  to  them ;  but  subsequent  knowledge  is  no 
bar.'*  But  it  has  been  held  in  Delaware  that  liability  to  credi- 
tors on  unpaid  subscriptions  is  not  affected  by  knowledge  of 
the  creditors  of  the  facts  under  which  the  common  stock  was 
issued,  and  this  is  so  even  as  to  creditors  actually  participating 
in  the  issuance  of  unpaid  stock  as  full  paid."    Where  one  extends 

1i  Hess   Warming  &   Ventilating  But    a    creditor    who    is    also    a 

Co.  V.  Burlington   Grain   Elevator  director  is   entitled  to  share   in   a 

Co.,  —  Mo.  — ,  217  S.  W.  493.  recovery    against    common    stoek- 

7B  J.  F.  Lucey  Co.  v.  McMullen,  holders  for  the  unpaid  balance  on 

178  Cal.  425,  173  Pac.  1000.  their  stock,   although  he   extended 

76  Defense  to  action  by  creditor  credit  to  the  company  with  full 
against  stockholder  to  recover  knowledge  that  the  common  stock 
amount  unpaid  on  stack,  that  the  was  issued  as  a  bonus  to  sub- 
creditor  did  not  rely  on  the  ap-  scribers  to  the  preferred  stock, 
parent  amount  of  outstanding  Stoecker  v.  Goodman,  183  Ky. 
capital  stock  when  he  contracted  330,  209  S.  W.  374,  explaining 
with  it,  held  not  supported  by  the  Miller  v.  Higginbotham 's  Adm'r, 
evidence  in  Keyes  v.  Baskerville,  29  Ky.  L.  Eep.  549,  93  S.  W.  655. 
—  S.  D.  — ,  175  N.  W.  874,  citing  78  Scott  v.  Luehrmann,  278  Mo. 
Fletcher  Cyc.  Corp.  §  3595.  638,  213   S.  W.  855. 

77  Watt  V.  German  Sav.  Bank,  79  Du  Pont  v.  Ball,  —  Del.  — , 
183  Iowa  346,  165  N.  W.  897.  106    Atl.    39,    modifying    John    W. 
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credit  to  a  corporation  with  knowledge  that  stock  was  exchanged 
for  property  worth  less  than  the  par  value  of  the  stock,  such 
creditor  cannot  hold  stockholders  liable  for  the  overvaluation.*" 
A  trustee  in  bankruptcy  cannot  recover  from  stockholders  be- 
cause of  issuance  of  stock  in  exchange  for  property  at  an  over- 
valuation, in  favor  of  creditors  who  became  such  with  knowl- 
edge of  the  facts.*^  Corporation  creditors  who  became  such 
prior  to  cancellation  by  the  company  of  bonus  stock  issued  by 
it  cannot  collect  on  the  stock  as  unpaid  stock  nor  attack  its 
cancellation,  where  their  debts  are  not  yet  due  and  the  corpora- 
tion is  not  insolvent.'* 

§  3596.  Measure  and  extent  of  liability  to  creditors — In  gen- 
eral.  If  stock  is  issued  below  par,  the  judgment  against  the 
stockholder  should  be  for  the  difference  between  the  par  value 
and  the  amount  paid,  together  with  interest  from  the  time  when 
the  stock  was  issued.'^  If  property  is  turned  in  as  payment 
for  stock,  the  stockholder  is  liable  as  for  unpaid  subscription 
to  the  amount  of  difference  between  the  real  value  of  the  prop- 
erty turned  in  and  the  par  value  of  the  stock.^  In  Delaware, 
however,  it  is  held  that  damages  for  fraud  of  directors  and 
promoters  in  selling  property  to  the  company  in  exchange  for 
stock  is  the  difference  between  the  market  value  (not  the  par 
value)  of  the  stock  issued  and  the  value  of  the  property  re- 
ceived.'* Where  there  is  some  consideration  for  stock  issued  for 
services  grossly  overvalued,  the  court  may  credit  the  holder  for 
the  actual  value  of  the  services,  when  sued  for  the  balance  due.'^ 

An  assessment  is  necessary  before  a  stockholder  in  a  bank- 

Cooney  Co.  v.  Arlington  Hotel  stock  cftnnot  object  to  such  can- 
Co.,  —  Del.  Ch.  — ,  101  Atl.  879,  cellation  nor  collect  on  the  stock 
and   explaining  cases   to   contrary.  as  unpaid  stock.     Eiee  v.  Thomas, 

80  Sherman   v.    Harley, '  178    Cal.  184  Ky.  168,  211  S.  W.  428. 

584,  7  A.  L.  E.  950,  174  Pac.  901;  83  Whitewater     Tile     &    Pressed 

Baldwin  v.  Timber  Inv.  Co.,  —  N.  Brick    Mfg.    Co.    v.    Johnson,    — 

D.  — ,  176  N.  W.  662.  Wis.  — ,  175  N.  W.  786. 

81  Courtney      v.      Youngs,      201  84  Jones    v.    Bowman,    181    Ky. 
Mich.  384,  168  N.  W.  441.  722,  205  S.  W.  923. 

82  Eiee  v.  Thomas,  184  Ky.  168,  85  Du  Pont  v.  United  Oil  &  Fuel 
211  S.  W.  428.  Co.,  —  Del.   Ch.  — ,  109  Atl.  136. 

Creditors      who      become      such  86  Scully  v.  Automobile  Finance 

after  cancellation  of  certain  bonus      Co.,  ■ —  Del.  Ch.  ■ — ,  109  Atl.  49. 
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rupt  corporation  can  be  held  liable  for  the  difference  between 
the  value  of  property  turned  in  for  stock  and  the  par  value  of 
the  stock.*'' 

§  3597.  —  Effect  of  transfer  on  liability  to  creditors.**  ^  pur- 
chaser  of  stock,  originally  issued  as  paid  up  in  exchange  for 
fraudulently  overvalued  property,  is  not  liable  to  corporate 
creditors  for  the  unpaid  balance  of  its  par  value  in  excess  of 
the  true  value  of  the  property,  where  he  acquired  the  stock  in 
good  faith  and  without  notice.*®  A  creditor  seeking  to  hold  a 
transferee  of  stock  for  unpaid  balances,  or  the  par  value  in 
excess  of  the  value  of  property  exchanged  therefor,  must  show 
that  he  is  not  a  holder  in  good  faith  without  notice  that  the 
stock  had  not  been  fully  paid  for.®"  A  subscriber  to  stock  com- 
pelled to  pay  the  difference  between  the  value  of  property  turned 
in  for  stock  and  the  par  value  of  the  stock,  at  the  suit  of  a 
eo::porate  creditor,  has  no  cause  of  action  against  his  transferee 
of  the  stock  to  recover  such  payment.®^  In  construing  the  North 
Dakota  statutes  making  stockholders  liable  to  creditors  for  the 
amount  unpaid  on  the  stock,  it  is  held  that  "a  bona  Me  trans- 
feree of  stock  which  has  been  sold  to  him  as  fully  paid  is  not 
liable  for  any  portion  of  the  unpaid  subscription  or  for  any 
difference  there  may  be  between  the  par  value  and  the  amount 
received  by  the  corporation  at  the  time  the  stock  was  originally 
issued. ' '  9^ 

§  3598.  Bemedies  and  procedure.^*  Where  a  trustee  in  bank, 
ruptcy  of  a  corporation  sues  to  recover  of  a  stockholder  because 
his  stock  was  issued  in  exchange  for  property  at  an  overvalua- 
tion, the  suit  must  be  in  equity  and  not  on  the  law  side.®* 

87 In  re   Manufacturers'   Box   &  in  Lavell  v.  Bullock,  —  N.  D.  — , 

Lumber  Co.,  251  Fed.  957.  174    N.    W.    764,    citing    Fletcher 

88  See  also  §  3587,  supra.  Cyc.  Corp.  §  3771,  and  referring  to 

89Feehau  v.  Kendrick,  32  Idaho  Illinois   and   Washington   decisions 

220,  179  Pac.  507.  in  support  of  rule. 

90  Smoot  V.  Larsen,  —  Idaho  — ,  93  This    section    of    Fletcher    is 

189  Pac.  1105.  quoted  in  Eice  v.  Thomas,  184  Ky. 

91Jones    V.    Bowman,    181    Ky.  168,  211   S.  "W.  428. 
722,  205  S.  W.  923.  94  Courtney      v.      Youngs,      202 

92  Opinion     of     Judges     Birdzell  Mich.  384,  168  N.  "W.  441. 
and    Hanley    concurring    specially 
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Where  stock  is  issued  for  labor  grossly  overvalued,  equity  may 
give  the  holder  credit  in  some  way  for  the  real  consideration, 
as  by  allowing  the  real  value  of  the  services.'^  "Where  all  the 
holders  of  common  stock  took  their  shares  with  notice  that  they 
were  bonus  or  gratuity  shares,  for  which  they  paid  nothing,  or 
else  they  were  put  on  inquiry,  such  stock  should  not  be  can- 
celled but  it  should  be  held  to  be  assessable  and  each  share  should 
be  made  to  show  what  has  been  paid  or  credited  thereon.'^ 

A  trustee  in  bankruptcy  of  a  corporation  cannot  enforce,  for 
the  benefit  of  creditors,  the  difference  between  the  real  value 
of  property  turned  in  for  stock  and  its  par  value,  since  not 
an  asset  of  the  corporation.^''  A  trustee  in  bankruptcy  cannot 
enforce  the  New  York  statutory  remedy  where  the  property 
turned  in  for  stock  is  inadequate  and  the  transaction  is  coupled 
with  fraud,  since  the  statutory  remedy  is  given  only  to  creditors 
and  not  to  the  corporation.^*  One  who  becomes  a  creditor  after 
the  issuance  of  stock  for  overvalued  property  is  entitled  to  re- 
cover the  difference  between  the  real  value  of  the  property  and 
the  par  value  of  the  stock,  where  the  corporation  becomes  in- 
solvent, and  the  right  to  sue  is  in  such  creditors  rather  than 
the  trustee  in  bankruptcy  of  the  corporation.^* 

A  complaint  in  an  action  by  creditors  is  insufficient  where  it 
does  not  allege  that  the  stock  was  not  fully  paid  at  the  time 
the  action  was  begun — it  not  being  sufficient  to  merely  allege 
that  the  stock  wa^  issued  without  consideration.^ 

Limitations  do  not  begin  to  run  against  an  action  by  a  trustee 
in  bankruptcy  against  stockholders  because  of  issuance  of  stock 

95  Scully  V.  Automobile  Finance  Limitations  on  power  of  trustee 
Co.,  —  Del.  Ch.  — ,  109  Atl.  49.  in  bankruptcy  of  a  corporation  to 

96  Scully  V.  Automobile  Finance  sue  stockholder  because  of  issu- 
Co.,  —  Det  Ch.  — ,  109  Atl.  49.  anee     of     stock     for     overvalued 

97  State    Bank    of    Commerce    v.  property,  see  Courtney  v.  Youngs, 
Kenney  Band  Instrument  Co.,  143  201  Mich.  384,  168  N.  W.  441. 
Minn.   236,   173   N.   W.   561.     Con-  98  In    re    Eerier    Shoe    Co.,    246 
tra,    see    Grand    Rapids    Trust    Co.  Fed.  1018. 

V.  Nichols,  199  Mich.  126,  165  N.  99  State    Bank    of    Commerce   v. 

W.   667.  Kenney  Band  Instrument  Co.,  143 

Eight   of  trustee   in  bankruptcy  Minn.  236,  173  N.  AV.  561. 

of  insolvent  corporation  to  sue  in  1  Graeber  v.  Ehrgott,  182  N.  T. 

equity,  see  Porter  v.  Hughes,  198  App.  Div.  377,  169  N.  Y.  Supp.  32. 
Ala.  36,  73  So.  400. 
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in  exchange  for  property  at  an  overvaluation,  until  the  order 
of  the  referee  in  bankruptcy  requiring  payments  on  such  stoek.^ 
Proof  of  an  arrangement  as  to  issuance  of  stock  for  property, 
and  the  acquiescence  of  stockholders  therein,  is  admissible,  al- 
though not  in  fact  entered  on  the  minutes,  so  long  as  it  does 
not  contradict  the  minutes.' 

XIII.    LIEN   OF   CORPORATION   ON   SHARES 

§3599.  In  the  absence  of  express  provisions  or  agreement. 

A  corporation  has  no  lien  on  its  stock  for  debts  owing  it  by  the 
stockholder  in  the  absence  of  a  provision  therefor  in  the  charter, 
a  statute  or  by-law,  or  an  agreement.* 

§  3601.  Liens  under  by-laws.^ 

§3608.  Debts  for  which  lien  attaches — ^Debts  contracted 
after  transfer.  The  lien  in  favor  of  a  corporation  on  its  stock 
does  not  attach,  as  against  a  transferee,  where  the  president  and 
nearly  all  the  directors  had  knowledge  of  the  transfer  prior  to 
the  creation  of  the  debt  in  its  favor  against  the  original  holder.® 

§  3620.  Waiver  or  estoppel  to  assert  lien.  Corporate  lien  on 
stock  is  not  waived  by  taking  other  security  for  a  loan  to  a  stock- 
holder.'' A  corporation  is  not  estopped  to  claim  a  lien  on  its 
stock  by  failure  to  protest  when  a  pledgee  stated  he  was  in- 
formed by  a  corporate  officer  that  the  corporation  had  no  claims 
against  the  stock,  where  no  detriment  resulted  from  the  state- 
ment.* A  person  is  not  an  innocent  purchaser  of  stock,  as 
against  the  lien  of  the  corporation  on  such  stock,  because  of  a 
letter  from  the  corporation  stating  that  it  had  no  claims  against 

2  Courtney  v.  Youngs,  201  Mich.  provision  in  charter,  statute  or  by- 
384,  168  N.  W.  441.  law     creating     lien     on     stoolc     in 

3  East  Lake  Lumber  Co.  v.  Van  favor  of  corporation, ' '  see  Ann. 
Gorder,  105  N.  Y.  Misc.   704,   174  Cas.   1918   D   368. 

N.  Y.  Supp.  38.  6  Bank   of '  Norwood  v.   Ray,   21 

4  Damron  v.  Denny,  149  Ga.  280,      Ga.  App.  620,  94  S.  E.  819. 

99  S.>  E.  851,  citing  Fletcher  Cyc.  7  Wight      v.'      Washoe      County 

Corp.   §  3599;    Lask   v.   Bedell    (N.  Bank,  251  Fed.  819. 

J.  Ch.),  109  Atl.  849.  8  Mobile     Towing     &     Wrecking 

5  Notice  of,  see   §515,  snpra.  Co.   v.   First   Nat.  Bank   of  Lake- 
Note  on  "validity  and  efCect  of  land,  201  Ala.  419,  78  So.  797.    ' 
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the  stock,  where  the  letter  is  not  shown  to  have  been  written  at 
a  time  when  it  induced  action  to  the  detriment  of  the  pur- 
chaser.^ Failure  to  give  notice  of  the  corporation's  lien  on 
stock,  with  knowledge  that  one  dealing  with  the  stockholder 
relies  on  his  ownership,  makes  the  lien  inferior  to  the  creditor 
making  advances  to  the  stockholder  on  the  faith  of  such  owner- 
ship.^" Delay  in  enforcing  a  corporate  lien  on  stock  does  not 
affect  the  lien  as  against  the  real  owner  of  the  stock,  where 
the  corporation  had  no  knowledge  that  the  stock  was  not  owned 
by  the  apparent  owner.^^ 

XIV.   PEEPERKED    STOCK 

§  3621.  Definition,  nature  and  distinctions.  Ordinarily  stock 
is  said  to  be  preferred  when  it  is  entitled  to  dividends  from  the 
earnings  or  income  of  the  corporation  before  any  other  dividends 
are  paid.^^  The  designation  of  stock  as  preferred  does  not  make 
it  such  nor  define  the  rights  of  the  holder  thereunder.  ^^  A 
certificate  of  indebtedness  is  quite  a  different  thing  from  a  cer- 
tificate of  stock.^* 

§3622.  Power  to  issue  preferred  or  guaranteed  stock — In 
general.^*  In  the  absence  of  statutory  provision  to  the  con- 
trary, the  certificate  of  incorporation  of  a  business  corporation 
may  make  such  preferences  between  stockholders  as  to  its  stock 
as  seems  best.^® 

§  3625.  —  Extent  of  power.  By  unanimous  consent  of  stock- 
holders, new  preferred  stock  may  be  issued  to  be  placed  ahead 
of  the  old  preferred  and  redeemable  above  par  or  convertible 
into  common.^''   The  issuance  of  new  preferred  stock  to  be  placed 

9  Mobile  Towing  &  Wrecking  13  Wright  v.  Johnston,  183  Iowa 
Co.   V.   First   Nat.   Bank   of   Lake-       807,  167  N.  W.  680. 

land,  Florida,  201  Ala.  419,  78  So.  14  Armstrong  v.   Union  Trust   & 

797.  S.  Bank,  248  Fed.  268. 

10  Lazard  Bros.  &  Co.  v.  Union  16  As  stock  dividend,  see  §  3682, 
Bank  of  Canada,  51  Dom.  L.  Rep.  infra. 

(Can.)  636.  16  People    v.    Hugo,    191    N.    T. 

11  Wight  V.  Washoe  County  App.  Div.  628,  182  N.  Y.  Supp.  9. 
Bank,  251  Fed.  819.  IV  General  Inv.  Co.  v.  Bethlehem 

18  Wright  V.  Johnston,  183  Iowa  Steel  Corporation,  88  N.  J.  Eq. 
807,  167  N.  W.  680.  237,  102  Atl.  252. 
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ahead  of  existing  preferred  stock  and  convertible  into  common 
stock  without  pre-emptive  rights  may  be  authorized  by;  unani- 
mous consent  of  the  stockholders,  or  they  may  be  estopped  to 
attack  the  validity  of  the  issue.^* 

In  Alabama  the  statute  authorizes  the  issuance  of  preferred 
stock  "in  no  case  exceeding  two-thirds  of  the  capital  stock  paid 
for  in  cash  or  property";^*  and  this  means  two-thirds  of  the 
common  stock.^" 

§3628.  Preferred  stockholders  as  creditors — General  rule. 

Ordinarily,  holders  of  preferred  stock  are  not  corporate  credi- 
tors,^^ until  a  dividend  is  declared  ;^^  and  they  are  not  creditors 
because  of  dividends  in  arrears  where  no  dividends  have  been 
declared  by  the  directors.^*  Preferred  stock  may  itself  provide 
for  payment  at  par  with  interest,  on  surrender  at  the  expira- 
tion of  two  years,  so  as  to  make  one  tendering  his  certificate 
at  the  end  of  the  two  years  a  general  creditor.^* 

§3630.  — Relation    both    as    stockholders    and    creditors. 

"Where  preferred  stock  makes  the  holders  assured  of  dividends, 
gives  them  a  right  to  compel  repayment  of  the  par  value  of  the 
stock,  and  precludes  them  from  voting  or  sharing  in  any  sur- 
plus, it  creates  the  relation  of  creditor  and  debtor,  and  the  stock 
is  void  as  stock.^* 

§  3631.  —  Constrtiction  and  effect  of  contract.  Certificates 
reciting  that  the  holder  is  entitled  to  interest  on  the  par  value 
thereof,  where  the  holders  expect  to  share  in  dividends,  make 
the  holders  stockholders  and  not  creditors,  although  the  cor- 

18  General  Inv.  Co.  v.  Bethlehem  81  Armstrong  v.   TJniou   Trust   & 

Steel    Corporation,    88    N.    J.    Eq.  Savings  Bank,  248  Fed.  268. 

237,  102  Atl.  252.  22  Wilder  v.  Trefry,  —  Mass.  — , 

19Heide    v.     Capital    Securities  125  N.  E.  689. 

Co.,  200  Ala.  397,  76  So.  313,  hold-  23  Wilder  v.  Trefry,  —  Mass.  — , 

ing  the  issuance  of  $100,000  pre-  125  N.  E.  689. 

f erred    stock    which    had    for    its  24  Allen    v.    Ncrthwestern    Mfg. 

basis   only   $1,000   in    cash   was   a  Co.,  —  Iowa  — ,   179  N.   W.   130. 

violation  at  the  statute.  But  see   §  3630,   infra. 

20  Citizens'  Loan  &  Savings  Co.  25  Wright  v.  Johnston,  183  Iowa 

V.  Arwood,  —  Ala.  App.  — ,  81  So.  807,    167     N.    W.     680.     Compare 

854.  §  3629,  supra. 
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poratioD)  reserves  the  right  to  retire  the  certificates  on  certain 
conditions  specified,  and  it  agrees  to  redeem  "said  stock"  at 
par,  with  accrued  interest.^®  An  agreement  to  redeem  so-called 
preferred  stock  at  the  end  of  a  certain  number  of  years  does 
not  create  the  relation  of  lender  and  borrower  but  makes  the 
person  a  preferred  stockholder  where  the  stock  he  receives  is 
otherwise  about  the  same  as  ordinary  preferred  stock.'^'' 

§3632.  Rights  and  remedies  of  preferred  stockholders — In 
general.  Preferred  stock  may  be  given  a  superior  lien  on  the 
corporate  property  as  against  common  stock.''* 

§3634.  — Rights  subordinate  to  those  of  creditors.  A  cor- 
poration cannot,  in  the  absence  of  statutory  authority,  make  its 
preferred  stock  a  lien  upon  its  property  so  as  to  give  a  priority 
against  general  creditors.^*  Unless  a  statute  authorizes  it,  pre- 
ferred stock  cannot  be  issued  so  as  to  give  the  holders  priority, 
by  virtue  of  a  mortgage,  and  a  right  to  compel  redemption,  over 
general  creditors.^"  Including  conditions  in  preferred  stock 
which  tend  to  impair  the  corporate  capital  available  for  the 
satisfaction  of  creditors  makes  the  certificates  void  as  stock.'^ 

§  3639.  —  Rights  on  increase  or  reduction  of  capital  stock.^^ 

§3642.  Rights  of  common  stockholders  with  respect  to  pre- 
ferred stock.  A  provision  giving  preferred  stockholders  priority 
for  repayment  of  their  capital  in  a  winding  up  does  not  nega- 
tive their  ordinary  right  as  corporators  to  participate  in  surplus 
assets.*^ 

26  Armstrong  v.  Union  Trust  &  eral  indebtedness  of  the  corpora- 
Savings  Bank,  248  Fed.  268.  tion,  is  against  public  policy  and 

87  Booth     V.    Union    Fibre     Co.,  void    as    to    subsequent    creditors. 

142  Minn.  127,  171  N.  W.  307.  Hewitt  v.  Linnhaven  Orchard  Co., 

28  Hewitt  V.  Linnhaven  Orchard  90  Ore.  1,  174  Pac.  616. 

Co.,  90  Ore.  1,  174  Pac.  616.  31  Wright  v.  Johnston,  183  Iowa 

29  Hewitt  V.  Linnhaven  Orchard      807,  167  N.  W.  680. 

Co.,  90  Ore.  1,  174  Pac.   616.  32  See    generally    §  3642    et   seq., 

30  An   agreement   to   secure   pre-      infra. 

f  erred   stockholders,   so   that   their  3S  In    re    Frazer    and    Chalmers, 

claims   will   be   prior    to    the    gen-      Ltd.,   [1919]   2  Ch.  Div.  114. 
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Ch.  56]  Stock  and  Stockholders  [§  3650 

§3643.  Exchange  of  preferred  stock  for  common  stock,  or 
common  stock  for  preferred.^* 

§3645.  Redemption  and  retirement — ^Bight  of  stockholders 
to  compel  redemption.  Statutory  restrictions  on  payments  to 
stockholders  where  the  assets  are  not  sufScient  to  pay  creditors 
do  not  preclude  a  redemption  of  preferred  stock  as  per  agree- 
ment at  the  time  of  its  issuance.^^  But  it  is  held  that  a  cor- 
poration cannot  be  compelled  to  redeem  preferred  stock  as  per 
its  agreement,  where  it  is  insolvent,  although  it  is  not  in  liquida- 
tion and  no  creditor  is  asking  relief.'-® 

XV.    CONVERTIBLE  STOCK 

§3648.  Exchange  of  stock  for  bonds  or  property.  Where 
stock  is  purchased  with  partnership  funds,  with  the  knowledge 
of  the  corporation,  and  a  certificate  is  issued  in  the  name  of  onp 
of  the  partners,  he  and  not  the  partnership,  is  the  holder  of  the 
stock  within  a  provision  that  each  "holder"  of  preferred  stock 
"may  retire  the  same  at  33%%  per  annum  in  the  products  of 
the  company  at  current  prices. ' '  ^^ 

XVI.    DIVIDENDS 

§  3649.  Definition  and  nature  of  dividends.'*  The  assets  of  a 
dissolved  corporation  are  not  distributed  as  dividends,  as  divi- 
dends are  commonly  known.*^ 

§3650.  Dividends  distinguished  from  profits.  "Dividends" 
and  "profits"  are  ordinarily  different  things.*"  Profits  are  the 
surplus  earnings  available  for  the  payment  of  dividends.*^ 

34  Power    to    create    a   preferred  38  Other    definitions,    see    Wilder 

stock     convertible     into     common,  v.  Trefry,  —  Mass.  — ,  125  N.  E. 

see  General  Inv.  Co.  v.  Bethlehem  689;    Eossi    v.    Eex    Consol.    Min. 

Steel    Corporation,    88    N.    J.    Eq.  Co.,     108     Wash.     296,     183     Pac. 

237,  102  Atl.  252.  120. 

38  Allen    V.    Northwestern    Mfg.  What'    constitutes     a     dividend 

Co.,  —  Iowa  — ,  179  N.  W.  130.  within   the   Income   Tax  Law,   see 

36  Booth  V.  Union  Fibre  Co.,  Wilder  v.  Trefry,  —  Mass.  — ,  125 
142  Minn.  127,  171  N.  W.  307.  N.  E.  689,  and  see   §  4659,  infra. 

37  National    Sewer    Pipe    Co.    v.  39  Eossi  v.  Eex  Consol.  Min.  Co., 
Smith-Jaycox     Lumber     Co.,     183  108  Wash.  296,  183  Pac.  120. 
Iowa  17,   166   N.  W.   708,   holding  40  Warfield     v.     Kelly,     262     Pa. 
that  firm  could   not   exercise   such  482,  106  Atl.  72. 

optiori.  41  Cochrane   v.   Interstate   Paek- 
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§  3652]  Peivate  Coepokations  [Ch.  56 

§  3652.  Stockholders '  right  to  share  in  profits — ^Rights  before 
dividend  is  declared.  Stockholders  are  not  entitled  to  dividends 
until  the  directors  in  their  discretion  declare  a  dividend.*^  No 
action  lies  to  recover  a  dividend  until  the  dividend  has  been 
declared.**  But  contractual  rights  of  stockholders  to  dividends, 
as  evidenced  by  the  articles  of  incorporation  and  the  statutes  in 
force  when  the  corporation  was  created,  cannot  be  abrogated  by 
changing  the  corporation  to  a  co-operative  association.** 

§  3656.  Compelling  declaration  and  paying  of  dividends — In 
general.*^  While  directors  may  be  compelled  to  declare  a  divi- 
dend where  they  fraudulently  or  arbitrarily  refuse  to  do  so,*^ 
a  court  will  require  directors  to  declare  a  dividend  only  "upon 
clear  and  satisfactory  proof  of  the  company's  ability  to  pay  a 
substantial  dividend  on  its  capital  stock  after  making  reasonable 
provision  for  its  present  obligations  and  anticipated  needs  for  a 
reasonable  time  in  the  future. ' '  *''  They  will  not  be  compelled 
to  declare  dividends  unless  there  is  bad  faith  or  an  abuse  of  dis- 
cretion.** A  contract  between  stockholders  will  not  be  construed 
so  as  to  compel  directors  to  declare  dividends  annually,  regard- 
less of  the  best  interests  of  the  company,  unless  its  terms  are 
explicit.*® 

Minority  stockholders  are  not  estopped  to  demand  larger  divi- 
dends because  they  had  acquiesced  in  an  increase  of  the  capital 
stock  from  two  to  one  hundred  million  by  a  stock  dividend.^" 

ing  Co.,  139  Minn.  452,  167  N.  W.  48  Pardee  v.  Harwood  Elee.  Co., 

111.  262  Pa.  68,  105  Atl.  48. 

42  Southern  Pac.  Co.  v.  Lowe,  In  case  of  doubt  as  to  the  pro- 
247  IT.  S.  330,  62  L.  Ed.  1142,  priety  of  declaring  a  dividend, 
rev'g  on  other  grounds  238  Fed.  the  directors  should  not  declare 
847.  the     dividend.      Bickel    v.    Henry 

43  Castorland  Milk  &  Cheese  Co.  Bickel  Co.,  184  Ky.  582,  212  S.  W. 
V.  Shantz,  179  N.  Y.  Supp.  131.  602. 

44  Allen  v.  White,  103  Neb.  256,  A  public  service  corporation 
171  N.  W.  52.  should  not  declare  such  dividends 

45  For  article  on  power  of  courts  as  will  destroy  or  impair  its  efS- 
lo  compel  declaration  of  dividend,  cieney.     Pardee  v.  Harwood  Elec. 
see     3     Southern     Law     Quarterly  Co.,  262  Pa.  68,  105  Atl.  48. 
281-292.  *9  De  Jonge  v.  Zentgraf,  182  N. 

46Baillie  v.  Columbia  Gold  Min.  Y.  App.  Div.  43,  169  N.  Y.  Supp. 
Co.,  86  Ore.  1,  167  Pac.  1167.  377. 

47  Bickel    V.    Henry    Bickel    Co.,  50  Dodge  v.  Ford  Motor  Co.,  204 

184  Ky.  582,  212  S.  W.  602.  Mich.  459,  170  N.  W.  668. 
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Oh.  56]  Stock  and  Stockholders  [§  3658 

A  Michigan  case  given  much  space  in  the  newspapers  was  an 
action  by  the  Dodge  brothers  to  compel  the  Ford  Motor  Com- 
pany to  declare  a  larger  dividend.  The  facts  were  that  the 
company  had  assets  of  more  than  $132,000,000,  a  surplus  of  al- 
most $112,000,000,  its  cash  on  hand  and  municipal  bonds  were 
nearly  $54,000,000,  its  total  liabilities  including  capital  stock 
were  a  little  over  $20,000,000,  and  no  extra  dividend  had  been 
declared  during  the  business  year  although  it  had  been  the  prac- 
tice under  similar  circumstances  to  declare  larger  dividends. 
The  profits  for  the  preceding  year  were  $59,000,000,  and  the 
directors  had  refused  to  declare  a  dividend  of  more  than 
$1,200,000.  As  an  excuse  for  not  declaring  larger  dividends,  the 
Ford  company  declared  its  intention  of  enlarging  the  plant,  not 
to  make  more  money  but  to  enable  it  to  sell  its  cars  cheaper, 
but  the  supreme  court  held  that  benefiting  the  public  should 
not  be  the  primary  purpose  of  a  business  corporation,  and  where 
the  proposed  improvements  would  not  exceed  $24,000,000,  and 
the  yearly  profits  were  around  $60,000,000,  it  was  proper  to 
require  the  declaration  of  an  extra  dividend  of  $19,000,000.^^ 

§3657.  — Jurisdiction  and  procedure.^^  A  demand  on  the 
directors  to  declare  a  dividend  is  a  condition  precedent  to  the 
right  to  sue  to  compel  them  to  declare  a  dividend.^^  The  rem- 
edy to  compel  declaration  of  dividends  is  by  a  suit  in  equity 
and  not  by  an  action  at  law.^* 

§  3658.  Dividends  payable  out  of  profits  only — General  rule.'* 

Where  the  rights  of  no  creditors  are  involved,  and  the  company 
is  solvent,  a  corporation  cannot  defend  an  action  to  recover  a 
dividend  on  the  ground  that  the  dividend  declared  was  in 
excess  of  the  net  profits.*® 

61  Dodge  V.  Ford  Motor  Co.,  204  54  De  Jonge  v.  Zentgraf ,  182  N. 

Mich.  459,  170  N.  W.  668.  Y.  App.  Div.  43,  169  N.  Y.  Supp. 

-  62  Sufficiency     of     complaint     in  377. 

action    to    compel    declaration    of  65  See  also   §  3659,  infra, 

dividends,     see    Eiekel    v.    Henry  56  Thiry      v.      Banner      Window 

Bickel  Co.,  184  Ky.  582,  212  S.  W.  Glass  Co.,  81  W.  Va.  39,  L.  E.  A. 

602.  1918  B  1048,  93  S.  E.  958. 

53  Bickel    V.    Henry    Bickel    Co., 
184  Ky.  582,  212  S.  W.  602. 
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§  3659]  Peivate  Cokporations  [Ch.  56 

§  3659.  —  Unconditional  agreement  to  pay  dividends.     An 

agreement  to  pay  dividends  must  be  read  in  connection  with  a 
statute  forbidding  the  declaration  of  dividends  except  from  sur- 
plus profits.^'''  A  contract  with  preferred  stockholders  of  a 
public  service  corporation,  requiring  the  payment  of  dividends, 
where  it  would  lessen  the  efficiency  of  the  corporation  to  serve 
the  public,  is  invalid.** 

§  3660.  Determination  of  profits — In  general.  The  fact  that 
certain  balances  are  denominated,  in  the  corporate  books,  as  net 
earnings,  is,  as  against  the  corporation,  persuasive  but  not  con- 
clusive evidence  that  they  are  such.** 

§3661.  — Time  of  determining  profits.  In  determining 
whether  notes  or  accounts  are  properly  included  in  the  assets, 
their  value  at  the  time  the  dividend  was  declared  rather  than 
at  a  subsequent  time  is  the  test.®"  Common  stockholders  cannot 
claim  reimbursement  for  dividends  in  former  years  when  no 
profits  were  earned,  as  against  preferred  stock,  since  dividends 
are  not  cumulative  without  an  express  or  implied  agreement  to 
that  effect." 

§  3664.  —  Money  due  but  not  received.  Book  accounts  con- 
cerning which  there  is  no  question  may  be  included  in  the  assets 
of  a  corporation  in  determining  whether  there  has  been  a  net 
profit.®'' 

§  3666.  —  Creation  of  reserve  fund  for  repairs,  etc.  In  de- 
termining whether  there  are  profits,  where  the  property  of  a 
constitutent  coal  company  is  being  rapidly  exhausted  by  the  con- 
solidated company,  it  is  proper  to  set  aside  a  sinking  fund  to 
cover  the  exhaustion  for  several  years  back.®' 

67Castorland     Milk     &     Cheese  61  Englander     v.     Osborne,     261 

Co.    V.    Shantz,    179    N.    T.    Supp.  Pa.  366,  6  A.  L.  R.   800,  104  Atl. 

131.  614. 

68  Pardee  v.  Harwood  Elec.  Co.,  62  Quinn  v.  Quinn  Mfg.  Co.,  201 

262  Pa.  68,  105  Atl.  48.  Mich.   664,  16'^  N.  W.  898. 

59  Pardee  v.  Harwood  Elee.  Co.,  63  Pardee  v.  Harwood  Elee.  Co., 
262  Pa.  68,  105  Atl.  48.  262  Pa.  68,  105  Atl.  48. 

60  Quinn  v.  Quinn  Mfg.   Co.,   201 
Mich.  664,  167  N.  W.  898. 
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Ch.  56]  Stock  and  Stockholdeks  [§  3672 

§3667.  — Valuation  of  property.  Mere  estimates  of  in- 
creased value  of  property  do  not  constitute  profits  from  which 
dividends  may  be  declared.®* 

§3668.  — Property  or  money  representing  capital  stock.®' 

A  manufacturing  corporation  may  set  ofE  losses  incurred  in 
business  in  preceding  years  against  a  bonda  fide  valuation  of  ap- 
preciation of  the  assets  of  the  corporation,  and  declare  a  divi- 
dend out  of  the  profits  of  the  business  in  succeeding  years.*®  A 
surplus  which  existed  from  the  time  of  a  merger  cannot  be  re- 
garded as  net  earnings  for  dividend  purposes.®'' 

§  3670.  —  Corporations  whose  property  is  necessarily  con- 
sumed in  use.®® 

§3671.  — Further  illustrations.  Dividends  may  be  paid 
out  of  premiums  paid  for  stock,  i.  e.,  the  amounts  paid  above 
par.®®  But  it  is  held  in  California  that  proceeds  of  sales  by  a 
corporation  of  its  own  stock,  even  when  sold  for  more  than  par 
value,  are  part  of  the  original  assets  or  capital  stock,  and  are 
not  profits  which  may  be  distributed  as  dividends.'® 

§3672.  In  whom  authority  to  declare  dividends  is  vested.''^ 

Generally  only  directors  can  declare  dividends.''^  But  where 
all  the  stock  is  owned  by  two  persons,  except  one  share,  the 
beneficial  interest  in  which  was  in  one  of  them,  dividends  cannot 
be  recovered  by  the  trustee  in  bankruptcy  because  paid  without 
any  vote  of  the  directors,  where  the  corporation  was  solvent  at 
the  time.'®     So  where  the  rights  of  no  creditors  are  involved, 

64  Southern       California       Home  70  Merchants'    &    Insurers'    Ee- 

Builders   v.    Young,   —    Cal.    App.  porting   Co.   v.   Schroeder,   39   Cal. 

— ,  188  Pac.  586.  App.  226,  178  Pac.  540. 

66  See   §  3671,  infra.  71  For   note   on   ' '  declaration   of 
66 Ammonia    Soda    Co.,    Ltd.    v.  dividends    hy    stockholders,"    see 

Chamberlain,     [1918]     1  Ch.    Div.       L.  R.  A.  1918  B  1051. 

266.  72Cuppy    v.    Ward^    187    N.    Y. 

67  Pardee  v.  Harivood  Elec.  Co.,  App.  Div.  625,  176  N.  Y.  Supp. 
262  Pa.  68,  105  Atl.  48.  233. 

68  See   §  3666,  supra.  ,  73  Atherton      v.      Beaman,      264 

69  Smith    v.    Cotting,  231    Mass.      Fed.   878. 
42,  120  N.  E.  177. 
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§  3672]  Private  Coepoeations  [Ch.  56 

the  corporation  is  bound  by  the  declaration  of  a  dividend  by  the 
stockholders  instead  of  the  directors,  where,  by  common  consent, 
stockholders  and  directors  concur  in  the  management  and  con- 
trol of  the  corporation.''* 

§3673.  Formal  requisites  of  declaration.  The  fact  that  di- 
rectors declare  dividends  at  a  m.eeting  called  a  stockholders' 
meeting,  instead  of  at  a  directors'  meeting,  is  not  fatal.''^  Where 
creditors  are  not  affected  or  injured  through  a  division  of  a 
corporation's  surplus  among  its  stockholders,  there  is  no  neces- 
sity for  a  formal  declaration  of  dividends.''^  Where  directors 
also  constituted  all  the  stockholders,  they  can  distribute  surplus 
without  going  through  the  form  of  declaring  a  dividend.'''' 
Where  stockholders  agreed  that  fifty  per  cent  of  the  profits  was 
to  be  distributed,  and  the  other  fifty  left  in  the  business  and 
credited  to  the  profit  account  of  the  respective  stockholders,  the 
reserved  profits  should  be  distributed  among  the  parties  to  the 
contract  at  its  expiration.''* 

Acquiescence  by  all  the  stockholders  for  over  five  years  in  a 
division  of  surplus  among  the  stockholders  estops  the  corpora- 
tion to  attack  such  division  because  of  informalities  relating 
thereto.'" 

§3674.  Discrimination  between  stockholders.  The  right  of 
stockholders  to  pro  rata  dividends  the  same  as  other  stockholders 
cannot  be  divested  by  arbitrary  action  of  directors  or  stock- 
holders attempting  to  classify  stockholders.*"  But  a  co-operative 
corporation  may  fix  a  dividend  of  seven  per  cent  and  a  division 
of  the  balance  among  stockholders  pro  rata  according  to  the 
"amount  of  business  each  has  furnished  to  the  company  during 
the  year,"  in  the  form  of  furnishing  to  it  the  product  or  pro- 
ducts in  which  it  is  dealing.*^ 

74  Thiry      v.      Banner      Window  7»  Bernstein     v.     Esskay     Waist 

Glass  Co.,  81  W.  Va.  39,  L.  E.  A.  Co.,  176  N.  T.  Supp.  94. 

1918  B  1048,  93  S.  E.  958.  79  Freeman     v.      Rogers     White 

76  Quinn  v.  Quinn  Mfg.  Co.,  201  Lime  Co.,  138  Ark.  312,  211  S.  W. 

Mich.  664,  167  N.  W.  898.  146. 

76  Freeman  v.  Rogers  White  80  Thiry  v.  Banner  Window 
Lime  Co.,  138  Ark.  312,  211  S.  W.  Glass  Co.,  81  W.  Va.  39,  L.  E.  A. 
146.  1918  B  1048,  93  S.  E.  958. 

77  Griffin  v.  Brody,  Adler  &  81  Mooney  v.  Farmers '  Mercan- 
Koch  Co.,  167  N.  Y.  Supp.  725.  tile  &  Elevator  Co.,  138  Minn.  199, 
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Cli.  56]  Stock  and  Stockholdees  [§  3684 

§  3677.  Cash  dividends.  A  dividend  is  not  a  mere  form  -where 
separate  warrants  are  sent  to  stockholders,  respectively  entitled 
extra  dividend  warrant  and  stock  subscription  warrant,  with  the 
option  to  indorse  the  latter  if  it  was  desired  to  take  stock  or 
to  use  the  diyidend  warrant  if  cash  was  preferred.*^ 

If  all  the  stockholders  consent  thereto,  they  may  distribute 
certain  of  the  assets  among  the  stockholders,  such  as  stock  held 
in  another  company.^^  If  stock  of  another  company  has  been 
distributed  among  the  stockholders  under  a  mistake  of  law  as 
to  the  effect  thereof,  and  such  stock  was  purchased  so  as  to 
control  a  supply  of  raw  wool,  a  nonratifying  stockholder  may 
obtain  relief  in  equity  by  having  the  distribution  set  aside.'* 

§3681.  Stock  dividends — Geijeral  principles.'^  "All  divi- 
dends," as  used  in  a  contract,  includes  stock  dividends.'^  Pre- 
ferred stock  issued  to  a  stockholder,  to  represent  profits  un- 
drawn, is  valid  where  approved  by  all  the  directors  and  stock- 
holders.''' In  some  states,  trust  companies  are  expressly 
prohibited  by  statute  from  declaring  stock  dividends." 

§  3683.  —  Necessity  for  surplus  profits.  The  fact  that  a  cash 
dividend  in  the  same  amount  as  a  stock  dividend  could  not 
have  been  paid  without  borrowing  money  does  not  show  that  the 
stock  dividend  represents  capital  increase  rather  than  profits.'* 

§3684.  —Effect  of  stock  dividends.^" 

164  N.   W.   804,  holding  that   for-  crease   in  value,   see   Sexton  v.   C. 

mer  custom  of  distributing  all  the  L.   Percival   Co.,  —  Icrwa  — ,  177 

surplus    to    all    stockholders    alike  N.  W.  83. 

was  no  bar.  Stock    dividends    as    subject    to 

82  Smith   v.    Getting,    231    Mass.  federal   income   tax,  see   §  4659   et 

42,  120  N.  E.  177.  seq.,  infra. 

*3  Hoberg   v.    John    Hoberg   Co.,  86  Sexton  v.   C.  L.  Percival  Co., 

170  Wis.  50,  173  N.  W.  639.  —  Iowa  — ,  177  N.  W.  83. 

*4  Hoberg   v.    John    Hoberg   Co.,  87  Beaman   v.    Gerrish,  —  Mass. 

170  Wis.  50,  173  N.  W.  639.  — ,  126  N.  F.  352. 

SB  Nature     of     stock     dividends,  88  Smith    v.    Getting,    231    Mass. 

see    Palmer    v.    Pullman    Co.,    252  42,  120  N.  E.  177. 

Fed.    286;    Security    Trust    Co.    v.  89  Sexton  v.  C.   L.   Percival   Co., 

Eammelsburg,   82  W.   Va.    701,   97  —  Iowa  — ,  177  N.  W.  83. 

S.  E.  122.  90Ineorme  tax,  see  §4659  et  seq.. 

Stock   dividend  held  a  distribu-  infra. 
tioiT    of    profits    rather    than    in- 
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§  3687  J  Private  Corporation  r  [Ch.  56 

§3687.  Remedies  of  stockholders  to  recover  dividends — Ac- 
tion at  law  against  corporation.^' 

§3693.  — Statute  of  limitations.  An  action  by  the  United 
States  to  recover  dividends  is  not  brought  as  a  stockholder,  so 
as  to  be  bound  as  a  private  person  by  statutes  and  rules  of 
limitation,  but  as  a  creditor.'^ 

§  3699.  Persons  entitled  to  dividends  in  general.  "Where  one 
holds  stock  under  a  contract  entitling  him  to  all  dividends  but 
authorizing  another  to  repurchase  it  at  par,  on  the  holder's 
death,  the  former  is  entitled  to  a  stock  dividend  if  it  is  a  dis- 
tribution of  profits  but  not  where  it  merely  represents  increase 
in  value  of  the  corporation's  investment.'^ 

§  3700.  Rights  on  transfer  of  stock — General  rule.  Dividends 
belong  to  the  holder  of  stock  at  the  time  they  are  declared,  al- 
though the  stock  is  sold  before  the  dividends  are  paid,  unless 
the  dividends  are  expressly  included  in  the  sale.'* 

§3701.  — Executory  contracts  to  sell;  sales  for  future  de- 
livery.'^ Dividends  declared  while  a  contract  to  sell  stock  is 
executory  belong  to  the  purchaser  and  not  to  the  seller,  in  ab- 
sence of  any  agreement  in  regard  thereto,  it  is  held  in  Nebraska.'^ 
If  the  stock  is  sold  to  be  paid  for  by  services  to  be  performed 
in  the  future,  the  buyer  is  entitled  to  dividends  after  such  sale 
although  the  stock  certificates  are  not  delivered  until  after  full 
performance  of  the  services.''' 

Dividends  accruing  while  a  contract  for  sale  of  stock  is  in 
escrow,  where  there  is  no  express  agreement  as  to  the  dividends, 

91  Admissibility    of    evidence    in  ver     King     Consol.     Min.     Co.     of 
action    to    recover    dividends    de-  Utah,  —  Utah  — ,  192  Pac.  664. 
Glared,   see    Privat   v.    Grand   Bay  95  For  note  on  right  to  dividend 
Land  Co.,  41  S.  D.  494,  171  N.  W.  declared   between    the    making    of 
327.  a   comtraot   for   the   sale    of   stock 

92  Chesapeake  &  Delaware  Ca-  and  the  delivery  of  the  stock,  see 
nal   Co.   V.   United   States,   2.')0   U.  L.  E.  A.  1917  F  553. 

S.   123,   63   L.   Ed.   889,   afE'g   240  96  Bank    of    Waverly    v.    Daily, 

Fed.  903.  103  Neb.  7,  170  N.  W.  183. 

93  Sexton  V.  C.  L.  Percival  Co.,  97  Hubbard  v.  George,  81  W.  Va. 
—  Iowa  — ,  177  N.  W.  83.  538,  L.  E.  A.  1918  C  835,  94  S.  B. 

94  Western  Securities  Co.  v.  Sil-  974. 
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belong  to  the  purchaser.®*  Where  a  certain  number  of  shares 
of  stock  were  placed  in  escrow,  to  be  delivered  when  payment 
of  a  specific  sum  had  been  made  therefor  out  of  future  declared 
dividends,  no  recovery  of  dividends  can  be  had  by  the  person 
in  whose  favor  the  stock  was  placed  in  escrow  where  he  was  not 
entitled  to  delivery  because  payment  of  the  agreed  sum  had  not 
been  made.®® 

§  3702.  —  Provisions  of  statute,  charter  or  by-laws.  Where 
a  by-law  of  a  co-operative  warehouse  company  imposes,  as  a 
condition  to  the  right  to  participate  in  dividends',  the  necessity 
for  being  a  stockholder  in  the  corporation,  one  who  sells  his 
stock  cannot  reserve  the  right  to  future  dividends  so  as  to  be 
entitled  thereto.^ 

§  37'03.  —  Contract  modifications.  Where  one  sells  stock, 
reserving  the  dividends,  any  claim  for  dividends  primarily  is 
against  the  corporation  and  not  against  the  purchaser.^ 

§  3704.  Rights  as  between  pledgor  and  pledgee.  The  pledgee 
of  stock  has  the  right  to  collect  dividends  on  it  and  apply  such 
dividends  to  the  reduction  of  the  debt.*  However,  a  pledgee  of 
stock  may  waive  his  right  to  dividends  by  acquiescing  in  paj'- 
ment  of  them  to  the  pledgor.* 

§3705.  Rights  of  legatees  and  distributees.^  A  bequest  of 
specific  shares  of  stock  does  not  carry  with  it  stock  dividends 
declared  after  the  execution  of  the  will  and  before  the  testator's 
death.* 

98Eossi  V.  Rex  Consol.  Min.  Co.,  Pac.  67;  Brightson  v.  Claflin,  225 

108  Wash.  296,  183  Pac.  120.  N.  Y.  469,  122  N.  E.  458;  Western 

99  Segerstrom   v.   Holland   Piano  Securities     Co.     v.      Silver     King 

Mfg.   Co.,   142   Minn.   104,   170   N.  Consol.  Min.   Co.,  —  Utah  — ,  192 

W.  930.  Pac.   664. 

1  Johnson  v.  Goodenough,  103  4  Welden  v.  Stephens  Farm 
Wash.  625,  175  Pac.  306.  Loan   Co.,   —  Mo.   — ,   213    S.   W. 

2  Johnson    v.     Goodenough,     103  54. 

Wash.  625,  175  Pac.  306.  6  See   also    §  3711   et   seq.,   infra. 

3  Savings  Union  Bank  &  Trust  6  Hicks  v.  Kerr,  132  Md.  693, 
Co.  v.  Crowley,  176  Cal.  553,  169      10  A.  L.  E.  1323,  104  Atl.  426. 
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§  3709,  Interpleader.  Where  the  company  is  put  on  notice 
of  apparently  conflicting  claims  to  dividends,  it  pays  a  divi- 
dend to  one  not  a  registered  shareholder  at  its  peril.' 

§3710.  Assignment  or  transfer  of  dividends.  Of  course  the 
owner  of  stock  may  assign  the  dividends  declared  thereon." 

§3711.  Right  to  dividends  as  between  life  tenant  and  re- 
mainderman— Dividends  declared  before  creation  of  the  trust.' 

§  3712.  —  Ordinary  cash  dividends  earned  after  creation  of 
trust.    Cash  dividends  go  to  the  life  tenant  as  "income."  " 

§  3713.  —  Rule  that  all  cash  dividends  go  to  life  tenant.  This 
is  the  rule,  it  seems,  in  Rhode  Island,^^  and  West  Virginia.^^ 

§3714.  — Rule  that  all  stbck  dividends  are  capital.     In 

Maine,  a  stock  dividend  goes  to  the  remainderman  where  there 
is  nothing  to  show  the  intent  of  the  testator.^^  In  West  Vir- 
ginia, a  stock  dividend  declared  out  of  a  surplus  earned  since 
the  creation  of  the  trust  goes  to  the  remainderman  rather  than 
the  life  tenant,  and  it  is  said:  "Stock  dividends  are  so  ex- 
ceptional in  character  and  utterly  different  from  cash  dividends, 
interest,  rents  and  other  sources  of  ordinary  income,  that  the 
creator  of  a  trust  fund  in  shares  of  corporation  stock,  with  a 
provision  for  the  payment  of  the  income  thereof  to  a  life  tenant 
or  tenant  for  years,  cannot  be  deemed  to  have  intended  to  in- 

7 Fidelity   Trust   Co.   v.   Newark  testator's  death,  pass  to  the  lega- 

Milk   &   Cream   Co.,   89  N.  J.   Eq.  tee   of  original  stock,"  see  L.  E. 

229,  108  Atl.  57.  A.  1918  B  666. 

8  Segerstrom  v.  Holland  Piano  10  Security  Trust  Co.  v.  Eam- 
Mfg.  Co.,  142  Minn.  104,  170  N.  melsburg,  82  W.  Va.  701,  97  S.  E. 
W.  930.  122. 

9  Distribution  of  proceeds,  be-  H  Ehode  Island  Hospital  Trust 
tween  life  tenant  and  remainder-  Co.  v.  Peckham,  —  E.  I.  — ,  107 
man,  where  trust  fund  consists  of  Atl.  209. 

corporate  stock,  see  In  re  United  12  Security    Trust    Co.    v.    Eam- 

States  Trust   Co.,  190  N.  Y.  App.  melsburg,  82  W.  Va.  701,  97  S.  E. 

Div.  494,  180  N.  Y.  Supp.  12.  122. 

For    note    on    "do    stock    divi-  13 Harris  v.  Moses,  117  Me.  391, 

dends    or    dividends    in    stock    of  104  Atl.  703. 
other  corpcrrations  declared  before 
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elude  stock  dividends  in  the  income  so  to  be  disposed  of,  in  the 
absence  of  designation  thereof  as  income. ' '  ^* 

§3715.  — What  are  stock  and  what  are  cash  dividends. 
Where  a  statute  made  it  unlawful  for  a  trust  company  to  hold 
certain  stock  of  another  company,  and  therefore  such  stock  was 
distributed  among  the  stockholders  of  the  holding  company,  the 
distribution  is  to  be  treated  as  a  cash  dividend,  as  between  life 
tenant  and  remaindermen.^*  A  dividend  consisting  of  shares  in 
another  corporation,  where  a  profit  realized  in  the  usual  course 
of  business  from  a  transaction  entered  into  and  completed  after 
the  death  of  the  testator,  is  income  and  payable  to  the  life 
tenant.^® 

§  3716.  —  Rule  that  form  of  dividend  is  immaterial.^''    The 

so-called  "Pennsylvania"  or  "American"  rule  is  adopted  in 
Maryland,^*'  and  California.^'  In  Pennsylvania,  in  case  of  ordi- 
nary dividends,  they  usually  are  not  apportionable  according  to 
when  earned.^" 

§3717.  — Apportionment  according  to  time  when  earned — 
General  statement.  In  Ohio,  stock  dividends  declared  out  of 
earnings,  made  prior  to  the  date  the  interest  of  the  life  tenant 
began,  go  to  the  remainderman.^^ 

14  Stock  dividends  do  not  pass  after  the  death  of  the  testator 
to  the  beneficiary  of  a  trust  as  are  income  and  payable  to  the 
"income,"  although  based  on  net  life  tenant,  no  matter  whether 
earnings  or  profits  accruing  after  the  dividend  be  in  cash  or  scrip 
the  creation  of  the  trust.  Se-  or  stock.  Krug  v.  Mercantile 
curity  Trust  Co.  v.  Eammelsburg,  Trust  &  Deposit  Co.  of  Baltimore 
82  W.  Va.  701,  97  S.  E.  122.  City,  133  Md.  110,  104  Atl.  414. 

15  Smith  V.  Getting,  231  Mass.  Dividends  consisting  of  shares 
42,  120  N.  B.  177.  of    stock    of    another    corporation 

16  King  V.  Mercantile  Trust  &  are  income,  and  belong  to  the  life 
Deposit  Co.  of  Baltimore  City,  133  tenant.  Krug  v.  Mercantile  Trust 
Md.  110,  104  Atl.  414.  &   Deposit   Co.    of  Baltimore   City, 

17  Article  on  right  of  life  tenant  133  Md.  110,  104  Atl.  414. 

to    extraordinary     cash     or     stock  19  In  re  Duffill  's  Estate,  —  Cal. 

dividends,  see  3  St.  Louis  L.  Eev.  — ,  183  Pac.  337. 

149-156.  20  In  re  McKeown's  Estate,  263 

18  Krug   V.    Mercantile    Trust    &  Pa.  78,  106  Atl.  189. 

Deposit  Co.  of  Baltimore  City,  133  21  Farmers*    Loan    &    Trust    Co. 

Md.  110,  104  Atl.  414.  v.  Whiton,  173  N.  Y.  Supp.  890. 

Dividends     of     earnings     made 
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§  3718. Ordinary  and  extraordinary  dividends.    Where 

the  dividend  arises  from  surplus  accumulated  before  the  trust 
came  into  existence,  such  dividend  goes  to  the  remainderman 
instead  of  the  life  tenant  although  originally  in  the  form  of  a 
stock  dividend  which  stock  was  sold  by  the  company  and  the 
proceeds  distributed  among  the  stockholders.^^  Payment  of 
cumulative  unpaid  dividends  out  of  surplus  created  before  the 
creation  of  a  trust  in  stock  belongs  to  the  life  beneficiary.^^  If 
an  extraordinary  corporate  dividend  reduces  the  corporate 
assets  below  their  value  at  the  time  the  trust  began,  the  principal 
must  first   be  made  good  before   anything  is   awarded  to   in- 


§  3720.  —  Dividends  declared  out  of  capital.  A  stock  divi- 
dend is  to  be  deemed  capital  rather  than  income,  so  as  to  go 
not  to  the  life  tenant  but  the  remainderman,  where  the  addi- 
tional stock  is  to  be  issued  for  the  purpose  of  representing  the 
capitalization  of  the  company  and  not  for  the  purpose  of  mak- 
ing a  division  of  profits.^*  When  there  has  been  a  division  of 
the  corporate  property,  no  matter  what  form  it  may  take,  that 
part  thereof  which  consists  of  accumulated  profits  or  earnings 
belongs  to  the  life  tenant  and  that  which  is  capital  to  the  re- 
mainderman.^^ 

§3726.  — Method  of  determining  whether  dividends  repre- 
sent income  or  capital.  Directors  cannot  determine  as  to 
whether  a  dividend  payable  partly  in  cash  and  partly  in  stock 
was  capital  or  income,  as  between  a  life  estate  and  remainder.^'' 
Moneys  arising  from  the  sale  of  corporate  property  and  dis7 
tributed  as  a  cash  dividend  are  income  if  they  arise  from  a  sale 
of  property  made  by  the  corporation  in  the  ordinary  course  of 
its  business,  when  it  sells  only  such  property  as  its  regular 

22  Rhode  Island  Hospital  Trust  SSPahner  v.  Pullman  Co.,  252 
Co.  V.   Peckham,  —  R.  I.  — ,  107      Fed.  286. 

Atl.   209.  26  United    States    Trust    Co.    v. 

23  Thompson  v.  New  York  Trust  Heye,  224  N.  Y.  242,  120  N.  E. 
Co.,  107  N.  Y.  Misc.  24.5,  177  N.  645,  aff'g  181  App.  Div.  544,  168 
Y.  Supp.  299.  N.  Y.  Supp.   1051. 

24  In  re  McKeown's  Estate,  263  27  Smith  v.  Cotting,  231  Mass. 
Pa.  78,  106  Atl.  189.  42,  120  N.  E.  177. 
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business  is  to  sell.^*  Determination  of  the  directors  as  to  the 
source  of  its  dividends  has  no  binding  or  persuasive  effect 
on  the  court  on  the  issue  whether  a  stock  dividend  constitutes 
income  going  to  the  life  tenant  or  is  principal  to  be  held  for 
the  remainderman.^^ 

§  3727.  —  Intention  of  testator  or  donor.  The  relative  rights 
of  life  tenants  and  remaindermen  of  stock  held  in  trust  are 
to  be  settled  solely  by  the  terms  of  the  trust;'  and  where  it  is 
clear  that  the  creator  of  the  trust  intended  that  all  dividends 
should  go  to  the  life  tenants,  stock  dividends  go  to  such  life 
tenants." 

§3741.  Remedies  for  unlawful  payment  of  dividends — Lia- 
bility of  directors — At  common  law.  Directors  are  individually 
liable  for  an  improper  declaration  of  dividends.*^  Directors 
are  liable  as  such  for  declaring  a  dividend  out  of  capital  in  the 
absence  of  net  earnings  where  they  acted  without  any  report 
of  earnings  and  any  investigation  of  the  company's  affairs.*^ 
A  suit  to  recover  from  directors  the  amount  of  dividends  ille- 
gally paid  out  by  them  is  not  affected  by  the  pendency  of  an 
action  against  the  same  persons  as  stockholders  to;  recover  the 
dividends  received  by  them.'*  The  actual  damage  recoverable 
by  a  corporation  against  directors  for  unlawfully  paying  divi- 
dends is  the  amount  by  which  its  capital  is  depleted  by  such 
payments.'* 

§3742. Statutory   liability.'*     Directors   "knowingly" 

declare  and  pay  a  dividend  when  the  corporation  is  insolvent, 

28  Krug   V.    Mercantile    Trust    &  34  Southern       California      Home 

Deposit  Co.  of  Baltimore  City,  133  Builders   v.    Young,   —   Cal.    App. 

Md.  110,  104  Atl.  414.  — ,  188  Pac.  586. 

'  29  In  re  DuffiU's  Estate,  —  Cal.  SB  The    New    York     statute,     as 

— ,  183  Pae.  337.  construed  in  De  Eaismes  v.  United 

30 In     re      Thompson's      Estate,  States  Lithograph   Co.,   161   N.   Y. 

262  Pa.  278,  105  Atl.  273.  App.    Div.    781,    146    N.   Y.    Supp. 

31  Pardee  v.  Harwood  Elee.  Co.,  813,  as  set  forth  in  volume  6  of 
262  Pa.  68,  105  Atl.  48.  Fletcher,  p.  6228,  note  39,  is  over- 

32  Fell  V.  Pitts,  263  Pa.  314,  106  ruled,  although  no  reference  is 
Atl.  574.  made    thereto,    by    German-Ameri 

SSHodde  V.  Nobbe,  —  Mo.  App.  can  Coffee  Co.  v.  Diehl,  216  N.  Y. 
—   221  S.  "W.  130.  57,    109    N.    E.    875,    which    holds 
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as  that  word  is  used  in  the  statute,  where  they  knew  the  com- 
pany was  not  in  condition  to  pay  the  dividends  out  of  any 
surplus,  or  from  the  circumstances  knowkdge  must  be  imputed 
to  them.88  The  fact  that  at  the  time  dividends  are  declared 
the  corporation  has  outstanding  executory  contracts  carrying 
a  monetary  obligation  does  not  make  the  directors  liable  for 
paying  unwarranted  dividends  under  the  Pennsylvania  sta- 
tute.^'' The  statutoi-y  liability  of  directors  for  wrongfully  pay- 
ing dividends  is  not  affected  by  the  fact  that  after  such  payment 
an  assessment  on  stockholders  was  collected  in  excess  of  such 
payment,  where  such  assessment  is  not  shown  to  have  been  levied 
for  the  purpose  of  replacing  assets  wrongfully  diverted.^' 

A  corporation  was  not  "insolvent"  when  a  dividend  was  de- 
clared, so  as  to  make  directors  personally  liable,  where  it  had 
surplus  sufficient  to  pay  its  debts  and  the  dividend,  and  its 
subsequent  insolvency  was  caused  by  a  decline  in  the  price  of 
raw  material  bought  before  the  declaration  of  the  dividend.^^ 

Under  the  Oklahoma  statute,  making  directors  liable  when 
they  pay  dividends  except  from  surplus  profits,  dissolution  of 
the  corporation  is  a  condition  precedent  whether  the  recovery  is 
in  behalf  of  the  corporation  or  its  creditors.*" 

§  3743. Nature  and  extent  of  liability.  The  1874  Penn- 
sylvania statute  making  directors  individually  liable  for  debts 

that   the   statute   does  not   merely  Smelting  Co.,  266  Fed.   679,  rev'g 

confer     a    remedy     to    enforce     a  261    Fed.    546,    which    held    that, 

statute    of    the    home    state    of    a  under     the     Pennsylvania     statute 

corporation  but   instead   creates   a  making  directors  personally  liable 

cause    of    action    to    recover    the  for    corporate    debts    where    they 

prohibited      dividends      regardless  pay    dividends    which    render    the 

of   whether    such    dividends    could  corporation     insolvent,     they     are 

be    recovered    back    in    the    home  liable   where   they   declared  a  500 

state.  per   cent   dividend   after  being  in 

36  Hodde  V.  Nobbe,  —  Mo.  App.  business  19  months,  although  at 
— ,  221  S.  W.  130.  the   time  there  were  ample  assets 

37  United  States  Smelting  Co.  to  pay  the  debts,  where  subse- 
V.  Hofkin,  261  Fed.  546,  rev'd  on  quent  insolvency  was  due  to  a 
other  grounds  266  Fed.  679.  large  decline  in  the  market  price 

38  Southern       California      Home  of  raw  material. 

Builders   v.    Young,   —    Cal.    App.  40  Stevirmac    Oil    &    Gas    Co.   v. 

— ,  188  Pac.  586.  Smith,    259    Fed.    650,    so    liolding 

39  Hofkin      v.      United      States      where  action  was  by  receiver. 
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where  they  declare  a  dividend  while  the  company  is  insolvent 
is  both  penal  and  remedial.*^  Liability  for  "debts  of  the  com- 
pany then  existing  and  for  all  thereafter  contracted"  includes 
purely  executory  contracts.*^ 

§  3744. Efifect  of  good  faith.    Good  faith  on  the  part  of 

directors  in  declaring  dividends  from  capital  instead  of  from 
surplus  profits  is  no  defense  in  a  suit  to  hold  the  directors  per- 
sonally liable,  at  least  where  no  exceptional  circumstances  ap- 
pear.** However,  the  liability  of  a  national  bank  director  for 
declaring  dividends  out  of  capital  is  not  absolute,  and  he  is 
not  liable  if  he  acts  in  good  faith.** 

§3746. By  whom  liability  may  be  enforced.  A  cor- 
poration may  sue  directors  for  wrongfully  paying  dividends  in 
violation  of  statute,  although  suing  in  its  own  behalf  and  not 
in  behalf  of  creditors.*^  "Where  a  statute,  such  as  the  Illinois 
one,  makes  directors  who  declare  a  dividend,  when  the  corpora- 
tion is  insolvent,  "jointly  and  severally  liable  for  all  the  debts 
of  such  corporation,"  the  right  of  action  is  only  in  favor  of 
creditors  and  is  personal  to  them  and  is  not  enforceable  by  the 
trustee  in  bankruptcy  of  the  corporation.*^  Receivers  may  sue 
directors  to  recover  dividends  unlawfully   paid.*'    Assent   of 

41  United  States  Smelting  Co.  v.  Southern  California  Home  Build- 
Hofkin,  245  Fed.  896,  discussing  ers  v.  Young,  —  Cal.  App.  — ,  188 
also    question    as    to    whether    the      Pac.   586. 

corporation  was  insolvent.  41  Williams      v.     Spensley,      251 

42  United  States  Smelting  Co.  v.      Fed.   58. 

Hofkin,  245  Fed.  896,  899,  constru-  45  Southern      California      Home 

ing  Pennsylvania  statute.  Builders   v.   Young,   —    Cal.    App. 

43  Southern       California       Home      — ,   188  Pac.   586. 

EuUders   v.   Young,  ^   Cal.   App.  46  Seegmiller   v.    Day,    249    Fed. 

—   188  Pac.  586.  177. 

Directors    who    paid    dividends  47Hodde  v.  Nobbe,  —  Mo.  App. 

from  capital  are  liable,  under  the  — ,  221  S.  W.  130. 

statute,    although    they    were    led  Officers  of  a  bank  who  partici- 

to     believe     there     were     surplus  pate  in   declaring  a  dividend   out 

profits   by    the    figures    of    a    bal-  of    capital    of    an    insolvent    com- 

anee    sheet   prepared   by   the    cor-  pany  are  liable  to  the  receiver  for 

porate   employees,   and   had   relied  the  amount  of  dividends  received 

on   legal   advice   and   an   audit    of  by    them.      Wood    v.    Noyes,    245 

the  books  by  a  public  accountant.  Fed.   742. 
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stockholders  to  illegal  payment  of  dividends  is  no  defense  to  an 
action  against  directors,  brought  by  a  receiver  who  also  repre- 
sents creditors,  to  recover  the  amount  paid.**  Creditors,  by  tak- 
ing charge  of  a  corporation  and  trying  to  operate  it  for  their 
benefit,  are  not  estoppe'd  to  recover,  through  a  receiver  after- 
wards appointed,  unlawful  dividends  paid  by  directors,  by  suing 
the  directors  therefor.*®  Subsequent  creditors  may,  it  seems, 
complain  of  dividends  wrongfully  paid  and  hold  the  directors 
liable  therefor.^" 

§  3750.  —  Criminal  liability  of  directors  and  oflBcers.  In  case 
of  building  and  loan  associations,  statutes  in  some  states  make 
directors  criminally  liable  for  declaring  dividends  where  there 
are  no  net  earnings.*' 

XVII.    DIVIDENDS   ON  PREFERRED   STOCK 

§  3751.  Right  to  and  extent  of  preference  in  general.**  Pre- 
ferred stockholders  whose  dividends  are  cumulative  and  in 
arrears  have  no  enforceable  claim  against  the  corporation  until  a 
dividend  is  declared,  and  hence  are  not  creditors  until  such 
time.**  "Where  preferred  stock  is  issued  at  different  times,  and 
a  dividend  is  declared  on  preferred  stock  from  the  date  the 
stock  was  issued,  a  preferred  stockholder  is  entitled  only  to  a 
dividend  from  the  time  his  stock  was  issued  to  him  and  not  from 
the  time  the  preferred  stock  as  a  whole  was  issued.** 

The  "Eights  of  holders  of  preferred  stock  in  respect  to  divi- 
dends" is  the  subject  of  a  lengthy  note  in  a  recent  volume  of 
the  American  Law  Reports.** 

§3752.  Dividends  payable  out  of  profits  only.  The  words 
"surplus  net  profits,"  as  used  in  certificates  of  preferred  stock 
providing  that  holders  are  entitled  to  dividends  therefrom,  do 

48  Hodde  V.  Nobbe,  —  Mo.  App.  62  See   also    §  3661,  supra. 

— ,  221  S.  W.  130.  63  Wilder    v.    Trefry,    —    Mass. 

49  Hodde  V.  Nobbe,  —  Mo.  App.      — ,  125  N.  E.  689. 

— ,  221  S.  W.  130.  64Waldmaiin  'v.    Mutual    Candy 

60  Hodde  V.  Nobbe,  —  Mo.  App.       Co.,  170  N.  Y.  Supp.  884. 

— ,  221   S.  W.  130.  65  6    A.    L.    R.    802,    annotating 

61  State  V.  Shuey,  107  Wash.  Englander  v.  Osborne,  261  Pa. 
437,  181  Pac.  890.  S66,  6  A.  L.  R.  800,  104  Atl.  614. 
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not  mean  merely  surplus  carried  on  the  books  but ' '  contemplates 
surplus  net  profits  over  and  above  all  surplus  and  reserves  made 
by  the  directors  in  the  exercise  of  their  discretion  for  the  pur- 
pose of  properly  conducting  the  corporate  business. ' '  ^^ 

§  3753.  Discretion  in  declaring  dividends.  A  preferred  stock 
certificate  drawn  in  the  usual  terms,  with  provision  as  to  cu- 
mulating dividends,  does  not  make  it  mandatory  on  the  directors 
to  declare  a  dividend  out  of  the  first  profits,  although  a  certi- 
ficate may  be  so  drawn  as  to  have  that  effect.*''  A  preferred 
stock  certificate  providing  that  the  holders  "are  entitled  out  of 
any  and  all  surplus  net  profits  whenever  ascertained  to  cumula- 
tive dividends"  at  a  certain  rate  in  a  year  beginning  on  a  certain 
day  and  in  every  year  thereafter,  payable  in  quarterly  instal- 
ments "in  preference  and  priority  to  any  payment  on  any  divi- 
dend on  the  common  stock  for  such  quarter"  does  not  make 
the  deelarati-on  of  dividends  obligatory.*' 

§3754.  Cumulative  dividends.*®  Where  preferred  stock  is 
cumulative,  current  dividends  on  such  stock  should  be  paid  be- 
fore paying  back  dividends.^"  Where  there  are  no  accumulated 
profits,  a  corporation,  on  winding  up,  after  paying  preferred 
stockholders  the  fuU  par  value  of  their  stock,  should  apply  the 
balance,  less  than  the  par  value  of  the  common  stock,  to  the 
common  stock  rather  than  to  the  payment  oi,  back  cumulative 
dividends  on  the  preferred.^*     It  is  not  an  abuse  of  discretion 

56  Hastings       v.       International  Co.,    (1909)    L.   E.    1    Ch.    521;    In 

Paper  Co.,  187  N.  Y.  App.  Div.  404,  re  Espuela  Land  &  C.  Co.,   (1909) 

175  N.  Y.  Supp.  815.  2  Ch.  187.] 

67  Hastings       v.       International  There   are  no  accumulated  divi- 

Paper  Co.,  187  N.  Y.  App.  Div.  404,  dends  payable   to  preferred  stock- 

175  N.  Y.  Supp.  815.  holders   on   dissolution  of  the   cor- 

58  Hastings       v.       International  poration,     in     preference     to     the 

Paper  Co.,  187  N.  Y.  App.  Div.  404,  holders    of    common    stock,    where 

175  N.  Y.  Supp.  815.  there    were    no    profits    since    the 

69  See  also  §  3661,  supra.  last    dividend    on    the    preferred 

60  Kennedy  v.  Carolina  Public  stock.  Michael  v.  Cayey-Caguas 
Service  Co.,  262  Fed.  803.  Tobacco  Co.,  190  n!  T.  App.  Div. 

61  Michael  v.  Cayey-Caguas  To-  618,  180  N.  Y.  Supp.  532,  where 
bacco  Co.,  190  N.  Y.  App.  Div.  the  certificate  of  incorporation 
(il8,  180  N.  Y.  Supp.  532  [review-  provided  that  on  dissolution,  pre- 
ing  In  re  Transvaal  Co.,  (1896)  L.  ferred  stockholders  should  first  ]<v 
R.  2  Ch.  750;  In  re  W.  J.  Hall  &  paid  the  par  value   of  their  stock 
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to  refuse  to  declare  a  33i/^  per  cent  cash  dividend  on  deferred 
cumulative  dividends,  although  a  surplus  is  available  to  pay  in 
cash,  where  the  corporation  is  a  paper  company  enriched  by 
the  world  war  for  the  first  time,  and  instead  to  declare  a  divi- 
dend payable  7%  per  cent  in  cash,  14  per  cent  in  cumulative 
preferred  stock,  and  12  per  cent  in  common  stock.^^ 

§  3755.  Eight  to  share  in  surplus  after  payment  of  preferred 
dividends.  While  there  is  a  conflict  in  the  authorities,  it  is  held 
in  Maine  that  where  the  contract  with  preferred  stockholders 
is  that  they  shall  receive  a  certain  fixed  preferential  dividend 
and  in  case  of  liquidation  one  hundred  per  cent,  such  stock- 
holders are  entitled  to  no  greater  share  of  the  profits  than  the 
fixed  per  cent;  and  that  hence  preferred  stockholders  cannot, 
against  the  objection  of  common  stockholders,  be  given  a  pre- 
emptive right  the  same  as  common  stockholders  to  purchase  an 
issue  of  common  stock  at  a  price  less  than  its  value,  since  in 
effect  an  additional  dividend  to  the  preferred  stockholders.®^ 

In  Pennsylvania  it  is  held  that  preferred  stockholders  are 
entitled  to  share  with  the  common  stockholders  all  profits  dis- 
tributed after  the  latter  have  received  in  any  one  year  an 
amount  equal  to  the  dividend  on  the  preferred  stock.®*  Where 
the  six  per  cent  dividends  on  preferred  stock  are  expressly 
declared  to  be  cumulative,  and  no  dividends  are  paid  for  nine 
years  when  a  dividend  of  fifty-four  per  cent  is  declared  on  the 
preferred  stock  and  a  like  amount  on  the  common  stock,  a  pre- 
ferred stockholder  can  restrain  payment  of  the  dividend  on  the 
common  on  the  theory  that  common  stock  was  not  entitled  to 
more  than  six  per  cent  without  sharing  the  excess  equally  with 
the  preferred  stockholders,  although  the  certificates  of  preferred 
stock  provide  for  the  payment  of  an  annual  six  per  cent  divi- 
dend "before  any  dividend  shall  be  set  apart  on  the  common 
stock, ' '  since  each  new  year  marks  the  beginning  of  a  new  divi- 
dend paying  period.®* 

and  "all  accrued  and  unpaid  divi-  See    also    Will    v.    "United   Laukat 

dends  thereon."  Plantations  Co.,  [1912]  U  E.  2  Ch. 

62  Hastings       v.       International  Div.  571,  [1914]  A.  C.  11. 
Paper  Co.,  187  N.  Y.  App.  Div.  404,  64Englander     v.     Osborne,     261 
175  N.  Y.  Supp.  815.  Pa.  366,  6  A.  L.  E.  800,  104  Atl. 

63  Stone  V.  United  States  Bnve-  614. 

lope  Co.,  —  Me.  — ,  111  Atl.  536.  6C  Englander     v.     Osborne,     261 
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XVIII.    THE  RIGHT  TO  TRANSFER  SHARES 

§  3758.  In  general.  Stock  may  be  transferred  by  a  client  to 
his  attorney  to  be  sold  on  a  commission.®®  An  attorney  at  law, 
employed  to  procure  a  charter,  has  no  power  to  consent  to  a 
transfer  of  stock,  on  behalf  of  the  company.®'' 

§  3759.  Restrictions  in  the  charter  or  general  law.®*  The  cer- 
tificate of  incorporation  may  forbid  transfers  of  stock  without 
first  offering  it  for  sale  to  the  other  stockholders.®'  In  case  of 
water  companies  furnishing  water  only  to  stockholders,  a  pur- 
chase of  stock  without  the  land  obtains  no  title  to  the  stock, 
under  the  California  statutes.'''®  An  offer  to  sell  to  a  corpora- 
tion shares  of  its  own  stock  is  not  within  a  charter  provision 
requiring  its  shareholders  to  notify  the  company  of  any  bona 
fide  offer  made  therefor  and  giving  it  the  privilege  of  buying 
at  the  same  price  within  a  specified  time.''^ 

§  3761.  Agreements  in  restraint  of  the  right  to  transfer — In 

general.    A  devise  of  stock  may  be  void  as  suspending  the  power 

of  alienation.''^     Bequests  of  corporate  stock  must  not  violate 

^  the  statute  as  to  perpetuities  by  directing  an  accumulation  of 


§3762.  — Agreements  giving  corporation  or  other  stock- 
holders prior  right  to  purchase.  An  agreement  between  all  the 
stockholders  that  the  corporation  shall  have  the  exclusive  right 
to  purchase  their  stock  for  sixty  days  after  notice  of  a  desire 
to  sell  is  valid  and  not  an  unlawful  restriction  on  the  power 

Pa.  366,  6  A.  L.  E.  800,  104  Atl.  dale,  107  N.  Y.  Misc.  646,  177  N. 

614.  T.  Supp.  873. 

66  Bailey  v.   Security   Trust   Co.,  70  Security    Commercial    &    Sav- 

179  Cal.  815,  177  Pac.  444.  ings    Bank    of    El    Centro    v.    Im- 

evSchmitt    V.    Kulamer,   —    Pa.  perial  "Water   Co.,  —  Cal.  — ,  192 

— ,  110  Atl.  169.  Pac.  22. 

68  Construction  of  prohibition  71  Durham  Life  Ins.  Co.  v. 
against  transfer  of  stock  without  Moize,  175  N.  C.  344,  95  S.  E.  552. 
consent  of  the  directors,  where  72 In  re  Allen's  "Will,  111  N.  Y. 
one  director  refuses  to  attend  Misc.  93,  181  N.  Y.  Supp.  398. 
meetings,  see  In  re  Ccrpal  Varnish  73  In  re  Megrue,  224  N.  Y.  284, 
Co.,  [1917]   2  Ch.  Div.  349.  120  N.  E.  651. 

69  Bloomingdale      v.      Blooming- 
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of  alienation.''*  Where  one  of  three  stockholders  agreed  not 
to  transfer  his  shares  to  any  person  until  first  offering  them 
for  sale  to  another  of  the  three  at  the  same  price  offered  by  the 
third  person,  failure  to  exercise  the  option  within  a  reasonable 
time  bars  any  right  to  exercise  it.''*  Where  stock  is  sold  a  third 
person  in  violation  of  a  contract  giving  the  corporation  the  first 
right  to  purchase  it,  the  corporation  may  sue  for -specific  per- 
formance and  to  cancel  the  sale,  since  the  remedy  at  law  is 
inadequate.''^ 

§  3763.  Restrictions  in  stock  certificates.  A  corporation  can- 
not be  compelled  to  transfer  stock  on  its  books  where  the  cer- 
tificate recites  that  it  is  transferable  "subject  to  the  rules  and 
restrictions  provided  by  the  by-laws, ' '  and  where  the  stock  has 
not  been  first  offered  to  the  corporation  at  par  as  required  by 
such  by-laws.'''' 

§3764.  Transfers  to  or  by  directors  or  other  officers.  Of- 
ficers of  a  corporation  may  join  to  purchase  stock  of  the  cor- 
poration from  a  third  person,  where  they  act  in  good  faith.''* 

XIX.    EFFECT    OF    TEANSFEK 

§3768.  General  principles.  A  person  to  whom  stock  was 
issued  but  who  had  transferred  it  to  one  who  had  full  notice  of 
facts  affecting  its  validity  is  not  a  necessary  party  to  a  suit  by 
the  corporation  to  cancel  such  stock.''® 

§3769.  Liability  for  calls — General  rules.  A  transferee  of 
stock,  after  the  transfer  is  entered  on  the  corporate  books,  is 
liable  to  the  corporation  for  the  balance  unpaid  on  the  stock, 
where  no  calls  therefor  have  been  made  before  the  transfer 

71 A  sale  in  violation  thereof  to  Dickinson,  —  Minn.  — ,  178  N.  W. 

a  business  rival  with  notice  may  957. 

be      canceled.       Model      Clothing  77  Chaffee     v.     Farmers     Co-Op. 

House  V.  Dickinson,  —  Minn.  — ,  Elevator  Co.,  39  N.  D.  585,  168  N. 

178   N.   W.   957.  W.  616. 

75  Lockward  v.  Evans,  88  N.  J.  78  Du  Pont  v.  Du  Pont,  256  Fed. 
Eq.   530,   102  Atl.   19,   afC'd  88  N.  129,  aff'g  251  Fed.  937. 

J.    Eq.   597,   103   Atl.   1053    (mem.  79  American    Bond    &    Mortgage 

dec).  Co.   V.   Lindsay,   —   Cal.   App.  — , 

76  Model      Clothing     House     v.      190  Pac.  192. 
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on  the  books ;  but  a  purchaser  of  stock  is  not  liable  on  calls  made 
prior  to  the  transfer  of  the  stock  to  him  on  the  corporate  books.'" 
A  statute  providing  that  one  becoming  a  stockholder  by  trans- 
fer of  stock  shall  succeed  to  all  rights  and  liabilities  of  prior 
stockholders  does  not '  authorize  a  transferrer  of  stock,  who 
has  been  compelled  to  pay  up  his  subscription  after  the  trans- 
fer, to  obtain  reimbursement  from  the  transferee.^^ 

§  3771.  —  Stock  issued  as  full  paid ;  watered  or  fictitiously 
paid  up  stock.  In  construing  a  North  Dakota  statute  making 
stockholders  liable  to  creditors  "to  the  amount  that  is  unpaid 
upon  the  stock  held  by  him,"  it  is  held  that  liability  does  not 
exist  on  the  part  of  a  purchaser  from  a  stockholder  unless  the 
seller  has  not  paid  the  corporation  in  full  and  the  purchaser  has 
knowledge  of  such  fact.*^  Purchasers  of  voting  trust  certifi- 
cates, in  the  open  market,  as  a  bonus  with  the  purchase  of 
bonds,  are  not  liable  as  subscribers  for  unpaid  stock  in  favor  of 
creditors  of  the  corporation.** 

§  3777.  Conflict  of  laws.  The  issuance  and  transfer  of  capital 
stock  and  the  rights  of  the  holder  thereof  is  governed  by  the 
laws  of  the  state  which  created  the  corporation.** 

§  3778.  Effect  of  pending  judicial  proceedings ;  lis  pendens. 

The  rule  of  lis  pendens  does  not  apply  to  a  purchaser  of  stock 
pending  a  suit  in  equity  to  recover  it  as  trust  property.** 

XX.    NEGOTIABILITY    OF    STOCK    CERTIFICATES    AND    TITLE    OF    BONA 
FIDE  TEANSFEEEES 

§  3779.  General  rules.  Certificates  of  stock  are  not  negotiable 
instruments.*®     Hence  an  assignment  or  transfer  is  necessarily 

80  Geary  St.,  P.   &   0.  E.   Co.   v.  bate   Court   St.  Louis   County,   142 

Bradbury  Estate  Co.,  179  Cal.  46,  Minn.  415,  172  N.  W.  318. 

175  Pae.  457.        '  85  Maodermot   v.  Hayes,  —  Cal. 

SlJones    V.    Bowman,    181    Ky.  — ,   170   Pao.   616. 

722,  205  S.  W.  923.  86  Geary  St.,  P.   &  O.  E.   Co.  v. 

82Lavell    V.    Bullock,   —    N.    D.  Bradbury  Estate  Co.,  179  Cal.  46, 

— ,     174     N.     W.     764,     and     see  175  Pae.  457;  Millard  v.  Green,  — 

§§  3587,  3597,  supra.  Conn.  — ,  9  A.  L.  E.  1610,  110  Atl. 

83  Clark  v.  Johnson,  245  Fed.  177;  Merrill  v.  Pacht,  —  Wis.  — , 
442.  179  N.  W.  813. 

84  State  ex  rel.  Bodman  v.  Pro- 
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subject  to  inherent  infirmities  and  to  all  rights  and  liabilities 
attached  thereto  at  the  time  of  the  assignment.*''  A  transfer 
of  stock  is  subject  to  all  existing  equities,  and  where  one  pur- 
chases from  negligent  directors  he  has  no  greater  right  to  share 
in  the  fund  recovered  from  other  officers  for  negligence  than 
his  transferrers  would  have  had.**  A  purchaser  of  stock  stands 
in  the  shoes  of  the  seller  so  far  as  his  right  to  attack  prior  acts 
of  the  corporation  or  other  stockholders  is  concerned.*'  The 
legality  of  acts  at  a  directors'  meeting  cannot  be  attacked  by 
subsequent  transferees  of  stock  of  directors  who  had  taken'  an 
active  part  in  such  meeting  and  had  approved  and  voted  for 
such  acts.'" 

§3781.  Quasi  negotiability;  estoppel.  Stock  is  quasi  nego- 
tiable.®^ Certificates  of  stock  are  not  in  form  or  character 
negotiable  instruments,  "yet  they  approximate  to  them,  and  in 
many  respects  the  same  rules  apply. ' '  ®^ 

§  3783.  Bona  fide  purchasers.®*  The  rule  as  to  bona  fide  pur- 
chasers applies  to  sales  of  corporate  stock.®*  A  purchaser  of 
stock  with  notice  of  equities  therein  vested  in  a  third  person 
takes  title  subject  thereto.®^  A  pledgee  of  shares  of  stock  as 
security  for  a  pre-existing  debt  is  a  transferee  for  value  within 
the  rule  as  to  bona  fide  purchasers.®^    An  assignment  of  stock 

87  Axford  v.  Western  Syndicate  Eecording  of  deed  ecmveying 
Inv.  Co.,  141  Minn.  412,  168  N.  property  of  water  company  as 
W.  97,  170  N.  W.  587.  constructive  notice  of  transfer  of 

88  Harris  v.  Eogers,  190  N.  Y.  stock  of  the  company,  see,  Secur- 
App.  Div.  208,  179  N.  Y.  Supp.  ity  Commercial  &  Savings  Bank 
799.  of   El    Centre    v.    Imperial    Water 

89Bernheim  v.  Wallace,  186  Ky.  Co.,  —  Cal.  -^,  192  Pac.  22. 

459,  217  S.  W.  916.  94  American     Trust     &    Banking 

90  Berman  v.  Minneapolis  Photo  Co.  v.  Union  Security  Co.,  —  Cal. 
Engraving  Co.,  144  Minn.  146,  174  App.  — ,  184  Pac.  508. 

N.  W.  735.  Constructive   notice   as   prevent- 

91  Paine,  Webber  &  Co.  v.  ing  purchaser  of  stock  being  bona 
Arkansas  &  Arizona  Copper  Co.,  fide  purchaser  without  notice,  see 
136  Ark.  385,  206  S.  W.  477.  Holmes   v.  Doe   Run  Lead  Co.,  — 

92  Hudson    Trust    Co.    v.    Ameri-  Mo.  App.  — ,  223  S.  W.  772. 

can  Linseed   Co.,   190   N.   Y.   App.  95  Kuhn  v.  Wagner,  —  Wis.  — , 

Div.  289,  180  N.  Y.  Supp.  17.  177  N.  W.  896. 

93  See  American  Nat.  Bank  v.  96  Smitten  v.  McCullough,  — 
Drew,  175  N.  C.  79,  94  S.  E.  708.  Cal.  — ,  189  Pac.  686. 
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is  not  effective  as  against  a  subsequent  purchaser  without  no- 
tice.*'' A  creditor  who  purchases  stock  at  a  sale  under  his  own 
judgment,  without  actual  or  constructive  notice  of  alleged  de- 
fects in  the  title,  is  a  bona  tide  purchaser  for  value.®^  Posses- 
sors of  certificates  of  stock  are  prima  facie  presumed  to  be  bona 
fide  holders.®' 

The  rule  that  one  who  actively  participates  in  the  perpetration 
of  a  fraud  cannot  become  the  beneficiary  thereof  prevents  the 
application  of  the  rule  that  a  purchaser  of  stock,  although  with 
knowledge  of  defects,  takes  a  complete  title  where  he  purchases 
the  stock  from  a  bona  fide  holder.^ 

XXI.    MODES  OP   TRANSPERRI]<JG   SHARES;   REGISTRATION 

§3784.  General  principles.^  As  between  the  parties,  and  in 
the  absence  of  statutory  regulation,  shares  of  stock  may  be 
assigned  in  any  way  other  personal  property  may  be  assigned.* 
They  may  be  transferred  by  a  separate  written  instrument,* 
or  by  a  blank  indorsement  of  the  certificate ;  *  but  a  mere  book 
entry  is  not  sufficient  as  a  transfer  of  stock. ^  A  purchaser  of 
stock  indorsed  in  blank  may  write  in  the  name  of  any  person 
as  assignee  or  as  attorney  in  fact.''  Even  if  the  legal  title  does 
not  pass,  the  equitable  title  to  shares  of  stock  passes  by  a  trans- 
fer other  than  by  indorsement  of  the  certificate.^  A  signature 
of  an  assignment  of  stock  is  good  although  above  the  printed 

97  Bates  V.  Werries,  198  Mo.  Min.  Co.  v.  Whitehead,  —  Colo. 
App.  209,  199  S.  W.  758.  — ,  180  Pae.  737;  Staib  v.  German 

98  American  Trust  &  Banking  Ins.  Bank,  179  Ky.  118,  200  S. 
Co.  V.  Union  Security  Co.,  —  Cal.  "W.   322. 

App.  — ,  184  Pac.  508.  Indorsemoiit    of   stock   in    blank 

99Feehan  v.  Kendrick,  32  Idaho  and   transfer  to   a   trust   company, 

220,  179  Pac.  507.  pursuant   to   a   contract   to   sell   it, 

IKay  V.  Piney  Coal  &  Coke  Co.,  divests    title.      Tn    re    Gaines,    180 

—  W.  Va.  — ,  99  S.  E.  501.  N.    Y.   Supp.    191. 

2  Cutting  V.  Woodward,  255  6  State  ex  rel.  Smit  v.  Lafayette 
Fed.  633.  Bldg.   Ass'n,   147   La.   526,   85    So. 

3  Young   V.    New   Pedrara   Onyx  228. 

Co.,  —  Cal.  App.  — ,  192  Pae.  55.  7  Valley  View  Consol.  Gold  Min. 

4  Birmingham  Trust  &  Savings  Co.  v.  Whitehead,  —  Colo.  — ,  ISO 
Co.  V.  Cannon,  —  Ala.  — ,  85  So.       Pac.  737. 

768.  8  Young   v.    New   Pedrara    Onyx 

5  Valley      Vioiv      Consol.      Gold       Co.,  —  Cnl.  App.  — ,  192  Pac.  55. 
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assignment.®  Possession  of  a  certificate  of  stock,  while  not  of 
itself  evidence  of  ownership,  is  such  evidence  where  coupled 
with  a  written  assignment  of  the  holder,  except  where  the  rela- 
tions between  the  ex-owner  and  the  possessor  are  intimate  and 
the  latter  had  access  to  the  former's  property,  as  in  case  of  an 
executor  or  trustee.^" 

§3785.  Necessity  for  delivery.^!  Delivery  of  stock  is  not 
necessary  to  pass  title. ■'^  However,  there  is  no  sale  of  stock,  as 
against  an  attaching  creditor,  where  a  bill  of  sale  is  executed 
but  the  certificate  is  not  delivered  because  lost,  and  a  new  certi- 
ficate had  not  been  obtained  because  of  failure  to  furnish  a 
satisfactory  indemnity  bond.^*  Delivery  of  certificates  of  stock 
to  a  third  person  to  be  delivered  to  another  at  the  death  of 
the  depositor  vests  a  present  title  in  the  donee,  subject  to  a 
life  estate  in  the  depositor,  and  is  irrevocable.^* 

There  is  no  presumption  of  a  delivery  of  stock  on  the  date 
of  its  assignment,  in  the  absence  of  any  proof  of  delivery.^* 

§3786.  Delivery  of  certificate  without  indorsement  or  as- 
signment. Title  to  stock  may  pass  although  the  assignment  was 
not  written  on  the  back  of  the  certificate.^^  A  delivery  of  stock 
without  a  formal  transfer  effects  an  equitable  pledge." 

§3788.  Necessity  for  complying  with  statutory  provisions; 
waiver.  The  California  statute  providing  how  shares  of  stock 
"may"  be  transferred  is  not  exclusive  so  as  to  require  a  trans- 
fer by  indorsement.^* 

9  Pink  V.  Schleuter,  206  111.  13  Lucifer  Coal  Co.  v.  Buster, 
App.  159.                                                      64  Colo.  179,  171  Pae.  61. 

10  Gaines  v.  Huyler,  184  N.  Y.  14  Coward  v.  De  Cray,  38  Cal. 
Supp.  145.  App.   290,   176  Pae.  56. 

11  Delivery  in  escrow,  see  15  Gaines  v.  Huyler,  184  N.  Y. 
§  3857,  infra.  Supp.   145. 

Delivery    to    complete    gift,    see  16  Mitchell  v.  Beachy,  104  Kan. 

§  3947,  infra.  445,  179  Pae.  365. 

IS  Young  V.  New  Pedrara  Onyx  17  Millard    v.    Green,    —    Conn. 

Co.,  —  Cal.  App.  — ,  192  Pae.  55;  — ,  9  A.  L.  R.  1610,  110  Atl.  177. 

Allen    V.    Williams,    212    111.    App.  18  Young  v.  New  Pedrara  Onyx 

114.  Co.,  —  Cal.  App.  — ,  192  Pae.  55. 
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Ch.  56]  Stock  and  Stockholdbks  '[§  3801 

§3792.  Mode  of  procuring  transfer  on  books,  and  suffi- 
ciency of  transfer — Upon  whom  demand  for  registration  should 
be  made.  A  demand  on  a  corporation  to  transfer  stock  is 
properly  made  on  the  secretary.^'  Ordinarily  a  demand  to 
transfer  bank  stock  on  the  books  is  properly  made  on  the 
cashier.^" 

§  3793.  Issue  of  certificate  to  transferee,  and  surrender  of  old 
certificate.^^  The  owner  of  stock  represented  by  a  single  cer- 
tificate has  the  right  to  surrender  such  certificate  and  have  new 
certificates  made  out  for  a  smaller  number  of  shares  in  the 
names  of  anyone  whom  he  sees  fit.*^ 

XXII.   EFFECT   OF  UNEEGISTEEED    TRANSFERS 

§3794.  Effect  of  unregistered  transfers  as  between  the 
parties.  A  transfer  of  stock  is  valid,  as  between  the  parties, 
although  not  registered  on  the  corporate  books  as  required  by 
statute.^ 

§3798.  Effect  of  unregistered  transfers  as  against  the  cor- 
poration— General  rule.  While  ordinarily  notice  of  the  as- 
signment of  shares  of  stock  must  be  given  to  the  corporation, 
notice  is  not  necessary  where  there  is  involved  merely  the  rights 
as  between  themselves  of  two  assignees  of  equitable  interests.** 


§  3799.  —  Right  to  vote. 


26 


§3801.  — Liability  for  calls  or  assessments.  A  buyer  of 
stock  is  liable  for  a  balance  due  on  the  subscription,  although 
he  had  a  right  to  have  the  sale  set  aside,  where  he  has  elected 
not  to  rescind,  although  no  transfer  has  been  made  on  the 
books.*^ 

19  Hight  V.  Farmers '  Grain  Co.,  ern  Assur.  Co.,  Ltd.,  of  London, 
214  111.  App.  195.  205    111.    App.    610,    aff'd    284    111. 

20  Bank  of  Norwood  v.  Bay,  21  343,  120  N.  E.  268;  Fidelity  Trust 
Ga.  App.  620,  94  S.  B.  819.  Co.  v.  Newark  Milk  &  Cream  Co., 

21  See  also  §  3816  et  seq.,  infra.  —  N.  J.  L.  — ,  108  Atl.  54. 

22  Wallace  v.  Citizens'  State  24  Smitten  v.  MeCullough,  — 
Bank,  205  111.  App.  7.  Cal.  — ,  189  Pac.  686. 

23  Birmingham  Trust   &  Savings  26  See    §  1663,   supra. 

Co.  V.  Cannon,  —  Ala.  — ,  85  So.  26  Wichita    Union    Terminal    E. 

768;  D.  I.  Felaenthal  Co.  v.  North-      Co.   v.   Kansas   City,   M.   &   O.   K. 
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§  3802.  —  Payment  of  dividends." 

§3809.  — Refusal  to  register  transfer.  Where  a  stock- 
holder has  done  all  in  his  power  to  secure  the  registry  of  stock, 
his  rights  are  the  same  as  if  the  registry  had  been  made.''* 

§  3810.  Effect  of  unregfistered  transfer  as  against  corporate 
creditors.  A  transferee  of  stock,  where  not  registered,  is  not 
liable  to  creditors  for  unpaid  subscriptions  on  the  stock.** 

§3811.  Effect  of  unregistered  transfer  as  against  creditors 
of  apparent  owner — General  rules.  After  stock  is  transferred, 
it  cannot  be  levied  on  as  the  property  of  the  transferee  even 
though  the  transfer  is  not  made  on  the  corporate  books.*"  In 
California,  an  execution  purchaser  of  stock  registered  in  the 
name  of  the  judgment  debtor,  is  entitled  thereto  as  against  an 
unregistered  transfer  of  which  he  had  no  notice.^^  In  Colorado, 
the  rule  that  an  unregistered  transfer  of  stock  is  invalid  as 
against  creditors  applies  only  to  lien  creditors.*^  Under  the 
Colorado  statutes  requiring  transfers  of' stock  to  be  entered  on 
the  corporate  books,  execution  cannot  be  levied  on  the  right  of 
a  holder  of  a  stock  certificate  not  transferred  on  the  corporate 
books  to  him.** 

§3815.  Effect  of  unregistered  transfers  as  against  pur- 
chasers or  pledgees  from  apparent  owners.  If  a  pledge  of  stock 
is  not  noted  on  the  books  of  the  corporation,  a  bona  fide  pur- 
chaser at  an  execution  sale  of  such  stock  standing  on  the  books 

Co.,   100   Kan.   83,   163   Pae.   1067,  32  Carlton   v.    Camfield,   64   Colo, 

and  see   §  3769  et  seq.,  supra.  373,  171  Pao.  1140. 

27  See    §§3700-3703,   supra.  An      unregistered     transfer     ot 

28  Carlton  v.  Camfield,  64  Colo.  shares  '  is  valid  as  against  cred- 
373,  171  Pac.  1140,  and  see  §  3816  itors  of  an  insolvent  estate  whose 
et  seq.,  infra.  claims   have   been    allowed   before 

29  Marks  v.  Brenner,  204  111.  an  attempt  was  made  to  register 
App.  366.  the  transfer.     Carlton  v.  Camfield, 

30  Allen     v.     Williams,     212    111.  64  Colo.  373,  171  Pale.  1140. 
App.  114.  33  Snider   v.    Bourquin,  —   Colo. 

31  Security    Commercial    &    Sav-  — ,  188  Pac.  727. 
ings    Bank    of   El    Centro    v.    Im- 
perial Water   Co.,  —  Cal.  — ,  192 

Pac.   22. 
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in  the  name  of  the  pledgor  is  protected  in  his  purchase  as 
against  the  pledgee.^*  A  pledgee  of  stock  need  not  have  the 
pledge  transferred  on  the  books  except  as  against  subsequent 
purchasers  in  good  faith  for  value  and  without  notice  of  the 
equities.'^ 

XXIII.    REFUSAL    TO    EECOGNTZE    AND    REGISTEE   TRANSFERS 

§3816.  Right  to  transfer  and  duty  to  make  it.  The  ovmer 
of  stock  may  compel  corporate  officers  to  transfer  the  stock  on 
the  corporate  books  to  his  name.^®  So  the  court  may  compel  a 
transfer  of  stock  on  the  corporate  books  at  the  instance  of  an 
equitable  owner  who  seeks  by  the  transfer  to  consummate  a 
legal  title.'''  In  an  action  by  an  assignee  of  stock  to  compel 
the  corporation  to  deliver  the  certificate  and  register  the  assign- 
ment on  the  books,  claims  against  the  assignor  cannot  be  set  off.** 

§3817.  Remedies  for  refusal  to  transfer — Suit  in  equity  to 
compel  transfer.*'  Equity  has  jurisdiction  of  an  action  by  a 
transferee  of  stock  against  the  corporation  to  compel  it  to  trans- 
fer the  stock  and  issue  a  new  certificate.*"  Mandamus  to  compel 
a  transfer  of  stock  on  the  books  is  not  such  an  adequate  remedy 
as  to  oust  a  court  of  equity  from  jurisdiction.^^  One  who  does 
not  come  with  clean  hands  is  not  entitled  to  the  aid  of  equity 
to  compel  registration  of  his  certificate  of  stock.*^ 

All  owners  of  stock  represented  by  a  single  certificate  may 

34  American     Trust     &    Banking  39  See   also   §  3484,   supra. 

Co.  V.  Union  Security  Co.,  • —  Cal.           40  Oden   v.   Vaughn,  —  Ala.  — , 

App.  — ,  184  Pac.  508.  85   So.   779;    Massengale   v.   Hodg- 

35  Seymour  v.  Salsberry,  —  Cal.  son,  148  Ga.  97,  95  S.  E.  975; 
— ,  171  Pac.  938.  Lask   v.   Bedell    (N.   J.    Ch.),   109 

36  0rvia    v.    Howe,    183  N.    Y.       Atl.  849. 

App.  Div.  1,  170  N.  Y.  Supp.  264;  Equity  will  compel  a  transfer 
Lorseh  &  Co.  v.  Shamrock  Consol.  of  stock  on  the  books  without  re- 
Mines,  Ltd.,  36  Dom.  L.  Eep.  (Can.)  gard  to  whether  title  was  ac- 
557.  quired    throTigh    a   mortgage    or    a 

37  Lockward  v.  Evans,  88  N.  J.  pledge.  Oden  v.  Vaughn,  —  Ala. 
Eq.  530,  102  Atl.   19,   aff'd   88   N.  — ,  85  So.  779. 

J.   Eq.   597,   103   Atl.   1053    (mem.  41  Oden   v.  Vaughn,  —  Ala.  — , 

dec).  85  So.   779. 

38  Lask  V.  Bedell  (N.  J.  Ch.),  42  Mitchell  v.  Leland  Co.,  246 
109  Atl.  849.  Fed.  103. 
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join  in  a  suit  to  compel  a  proper  transfer  of  such  shares  on  the 
books.*^  In  a  suit  to  compel  a  transfer  on  the  books,  a  cor- 
porate officer  alleged  to  have  unreasonably  refused  to  make  the 
transfer,  is  a  necessary  defendant  where  he  is  sought  to  be 
held  personally.**  In  a  suit  to  set  aside  a  rescission  of  an  ex- 
change of  stock  and  to  require  proper  registration  on  the  books, 
one  claiming  title  as  pledgee  is  a  necessary  defendant.*^ 

§  3818,  —  Mandamus  to  compel  transfer.  Mandamus  lies  to 
compel  a  transfer  of  stock  on  the  books,  where  a  corporate  duty, 
in  Louisiana  *®  and  West  Virginia.*'''  So  in  Colorado  mandamus 
lies  to  compel  a  corporation  to  issue  stock  to  a  person  entitled 
thereto.**  In  mandamus  to  compel  a  transfer  of  stock  on  the 
books,  claimants  of  the  stock  should  be  joined  as  parties,*^  and 
where  the  pledgee  sues,  the  pledgor  is  a  necessary  party .^" 

§  3819.  —  Action  against  corporation  for  damages.  Refusal 
to  transfer  stock  on  the  books,  where  wrongful,  is  a  eonversion,^^ 
and  makes  the  corporation  liable  for  any  damages  resulting 
therefrom.s^ 

Refusal  to  transfer  shares  on  the  books  calls  for  at  least 
nominal  damages.*'  The  measure  of  damages  for  refusing  to 
transfer  stock  on  the  books  is  the  value  of  the  stock  at  the 
time  of  the  demand  and  refusal.** 

§3822.  — Statutory  remedies.  An  action  against  a  cor- 
porate secretary  for  the  statutory  penalty  for  refusal  to  transfer 

43  Wallace  v.  Citizens'  State  Motor  Car  Corporation,  209  111. 
Bank,  205  111.  App.  7.  App.  601. 

44  0rvis  V.  Lorraine,  183  N.  Y.  50  Lask  v.  Bedell  (N.  J.  Ch.), 
App.  Div.  1,  170  N.  Y.  Supp.  264.  109  Atl.  849. 

45  Young  V.  New  Pedrara  Onyx  51  See  Gorham  v.  Massillon  Iron 
Co.,  —  Cal.  App.  — ,  192  Pac.  55.  &   Steel  Co.,  284  111.   594,   120  N. 

46  State   ex   rel.    Smit,   v.    Lafay-  E.  467. 

ette  Bldg.  Ass'n,  147  La.  526,  85  52  Citizens'    Bank    v.    Bank    of 

So.  228.  Penfield,  —  Ga.  App.  — ,  101  S.  B. 

47  Citizens'  Nat.  Bank  of  Port  203;  Bank  of  Norwood  v.  Kay,  21 
Allegheny    v.    Consolidated    Glass  Ga.  App.  620,  94  S.  E.  819. 

Co.,  83  W.  Va.  1,  97  S.  E.  689.  53  Kingsbury     v.     Eiverton-Wy- 

48  Capital  Petroleum  Co.  v.  oming  Eefining  Co.,  —  Colo.  — , 
Holdeman,   —   Colo.   — ,    180   Pae.       192  Pac.  503. 

758.  64  Bank  of  Norwood  v.  Bay,  21 

49  People  ex  rel.  Staver  v.  Elgin       Ga.  App.  620,  94  S.  E.  819. 
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stock  may  be  brought  immediately  after  the  refusal  on  an  un- 
tenable ground.55 

§3823.  Refusal  must  be  wrongful — In  general.^^  If  a  cor- 
poration is  under  no  duty  to  transfer  on  its  book  stock  sold 
under  attachment,  then  of  course  its  refusal  to  transfer  such 
stock  is  not  a  conversion.^''  A  transfer  on  the  books  is  properly 
refused  where  the  stock  is  in  custody  of  the  law  by  virtue  of  an 
attachment.*^  Transfer  of  shares  cannot  be  refused  because  the 
transferrer  is  indebted  to  the  company,  where  it  has  no  lien  on 
the  stock.*^ 

Power  conferred  on  directors  to  refuse  to  register  transfers  of 
stock  if  "in  their  opinion  it  is  contrary  to  the  interests  of  the 
company  that  the  proposed  transferee  should  be  a  member 
thereof"  justifies  a  refusal  to  transfer  only  on  grounds  personal 
to  the  proposed  transferee,  and  not  on  the  ground  that  it  is 
undesirable  to  increase  the  number  of  stockholders.^" 

§  3824.  —  Effect  of  conflicting  claims  to  same  stock.  Cor- 
porate officers  are  justified  in  refusing  to  transfer  stock  on  the 
books  where  the  assignor  in  whose  name  the  stock  stands  sets  up 
a  conflicting  claim  thereto  because  of  defects  as  to  the  consid- 
eration for  the  assignment.^^  ^ 

§  3828.  —  Right  to  require  proof  of  authority — ^Where  stock 
is  held  in  a  fiduciary  capacity.  The  fact  that  the  will  of  a 
nonresident  stockholder  has  not  been  admitted  to  probate  in 
the  domicile  of  the  corporation,  and  the  absence  of  creditors  with 
claims  on  the  stock  determined,  is  no  reason  for  refusing  to 
transfer  the  stock  on  the  books,  the  transfer  having  been  made 
by  the  executors.^^ 

55  Bowring    v.     Prime,    —    Cal.  oming   Eefining   Co.,   —    Colo.   — , 

App.  — ,  189  Pae.  701.  192  Pae.  503. 

66  Necessity      for      stamps,      see  60  In    re    Bede     Steam    Shipping 

§  4627a,  infra.  Co.,   Ltd.,    [1917]    1   Ch.   Div.   123. 

57  Harris  v.  Mid-Continent  Life  61  People  ex  rel.  Staver  v.  Elgin 
Ins.  Co.,  —  Okla.  — ,  182  Pae.  85.  Motor  Car  Corp.,  209  111.  App.  601. 

58  Gorham  v.  Massillon  Iron  &  62  Way  v.  International  Port- 
Steel  Co.,  209  111.  App.  606,  aff'd  land  Cement  Co.,  100  Wash.  182, 
284  HI,  594,  120  N.  E.  467.  170  Pae.  553. 

69  Kingsbury     v.     Eiverton-Wy- 
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§  3830]  Phivate  Corporations  [Ch.  56 

XXIV.    POEGED  AND    UNAUTHORIZED    TRANSFERS,    AND    TRANSFERS  IN 
BREACH  OF  TRUST 

§3830.  Duty  of  corporation  with  respect  to  transfers.     A 

corporation  is  under  no  duty  to  determine  the  title  to  stock  pre- 
sented for  transfer,  as  to  whether  the  agent  presenting  the  stock 
for  transfer  violated  his  instructions,  where  the  stock  is  indorsed 
in  blank. ^*  An  action  against  a  corporation  to  obtain  a  transfer 
of  stock  and  the  dividends  declared  on  said  shares,  on  the 
theory  that  a  transfer  of  such  stock  on  the  books  to  another 
under  a  blank  indorsement  was  in  violation  of  plaintiff's  instruc- 
tions, is  barred  by  failure  to  sue  for  over  two  years  during 
which  time  the  stock  became  valuable.^*  A  subsequent  holder 
of  stock  is  not  charged  with  any  duty  to  discover  if  the  signa- 
ture of  the  registrar  is  genuine.*® 

§3832.  Failure  to  require  surrender  of  original  certificate. 

Negligence  of  the  corporation  in  failing  to  cancel  a  certificate 
of  stock  delivered  to  the  corporation  for  Qancellation  and  reissu- 
ance, resulting  in  embezzlement  of  the  stock  by  an  employee, 
makes  the  corporation  liable  for  resulting  damages.®® 

§  3835.  Transfers  by  persons  under  legal  disability.  The  Uni- 
form Transfer  Act  applies  to  trustees,  executors,  etc.,  where  the 
validity  of  the  transfer  is  not  dependent  on  the  indorsement  or 
assignment  of  such  trustees,  executors,  etc.®'  The  words  "in- 
dorsement" and  "assignment"  as  used  in  the  Uniform  Trans- 
fer Act  in  regard  to  the  power  of  infants,  trustees,  etc.,  to  make 
a  valid  "indorsement,  assignment"  or  power  of  attorney,  refer 
to  a  writing  passing  or  attempting  to  pass  title  to  stock.®* 

§  3836.  Unauthorized  or  fraudulent  transfers  by  agents.    A 

corporation  is  not  liable  to  a  stockholder  for  transferring  his 

63  Valley  View  Consol.  Gold  66  See  Paine,  Webber  &  Co.  v. 
Min.  Co.  V.  Whitehead,  —  Colo.  Arkansas  &  Arizona  Copper  Co., 
— ,  180   Pac.   737.  136  Ark.  885,  206  S.  W.  447. 

64  Valley  View  Consol.  Gold  67  Stoltz  v.  Carroll,  99  Ohio  St. 
Min.    Co.    v.    Whitehead,   —  Colo.  289,  124  N.  E.  226. 

— ,  180  Pac.  737.  68  Stoltz     v.     Carroll,     99     Ohio 

65  Hudson    Trust    Co.    v.    Amer-       St.  289,  124  N.  E.  226. 
ican  Linseed   Co.,   190   N.  Y.  App. 

Div.   289,   180   N.   Y.   Supp.   17. 
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stock  on  its  books  pursuant  to  a  blank  indorsement  although  the 
person  presenting  the  certificate  for  transfer  acted  in  violation 
of  the  owner's  instructions  to  him.^®  No  title  to  stock  is 
acquired  by  one  through  delivery  by  another  who  was  not  the 
owner  nor  authorized  by  the  owner  to  convey  or  deliver  the 
stock,  and  where  the  stock  was  not  indorsed  and  had  been 
obtained  by  the  person  delivering  it  without  knowledge  of  the 
owner.'"'  Where  the  proper  corporate  officers  sign  certificates 
of  stock  in  blank,  in  quantities,  and  leave  them  in  an  open 
vault  after  delivery  to  a  clerk,  and  such  officers  exercised  no 
supervision  over  the  issuance  of  the  stock,  the  corporation  is 
guilty  of  such  negligence  as  to  make  it  liable  to  one  making  a 
loan  on  a  certificate  of  stock  fraudulently  issued  by  the  clerkJ' 

§3839.  Unauthorized  or  fraudulent  transfers  by  trustees — 
Use  of  word  "trustee"  as  notice.  Addition  of  word  "trustee" 
to  the  name  of  the  registered  owner  of  stock,  on  the  corporate 
books,  does  not  necessarily  show  that  his  title  was  limited.''* 

§3841.  Unauthorized  or  fraudulent  transfers  by  executors 
or  administrators — Liability  of  corporation.'"* 

§3843.  Remedies  of  owner  against  corporation.  Laches  bars 
a  suit  by  a  stockholder  against  a  corporation  for  wrongfully 
transferring  stock  on  the  books  and  paying  dividends  to  the 
transferee.''* 

§  3846.  Liability  of  transferee  to  corporation.  Where  a  pur- 
chaser of  stock  presents  to  the  corporation  a  transfer  of  shares 

69  Valley     View     Consol.     Gold  VZ  Young  v.  New  Pedrara  Onyx 

Min.   Co.   V.   Whitehead,   —   Colo.  Co.,  —  Cal.  App.  — ,  192  Pae.  55. 

—   180.  Pae.  737.  73  See  §  3828,  supra. 

70Crichton     v.      Louisiana      Oil  74  Laches   bars    an   action    by    a 

Refining   Co.,   144  La.   649,  81   So.  stockholder    against    his    corpora- 

213.  tion  for  transferring  his  stock  on 

71  Hudson    Trust    Co.    v.    Ameri-  the  books  under  a  blank  indorse- 

can  Linseed   Co.,   190   N.   T.   App.  ment  but  contrary  to  instructions 

Div.  289,  180  N.  Y.  Supp.  17,  dis-  given    the    person    presenting    the 

tinguishing  Knox   v.   Eden   Musee  certificates    for    transfer.      Valley 

Co.,  148  N.  Y.  441,  454,  31   L.  E.  View    Consol.    Gold    Min.     Co.    v. 

A.    779,   51   Am.   St.   Eep.   700,  42  Whitehead,  —  Colo.  — ,   180  Pae. 

N.  E.  988.  737. 
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accompanied  by  the  certificate,  and  demands  a  new  certificate  in 
exchange,  he  impliedly  represents  that  the  transfer  is  valid; 
and  even  if  a  forged  transfer  is  presented  by  the  purchaser  in 
good  faith,  the  corporation  which  issues  new  certificates  on  the 
faith  of  them  has  a  right  of  action  on  an  implied  warranty 7^ 
A  corporation  may  sue  one  who  pi'esented  a  forged  power  of 
attorney  to  transfer  stock  on  the  faith  of  which  the  corporation 
issues  a  new  certificate  of  stock,  although  such  person  acted  in 
good  faith  and  although  the  forger  guaranteed,  as  a  member  of 
the  stock  exchange,  the  genuineness  of  the  signature.''®  Where 
there  is  a  guaranty  of  the  signature  of  a  power  of  attorney  to 
transfer  stock,  limitations  begin  to  run  against  the  guarantor, 
in  case  of  forgery,  at  once.''''' 

§  3849.  Lial)ility  of  person  selling  stock  as  broker  or  agent. 

As  between  a  corporation  who  put  it  in  the  power  of  its  clerk 
to  embezzle  stock,  indorsed  in  blank  and  sent  to  it  for  cancella- 
tion and  reissuance,  and  a  broker  to  whom  the  clerk  sent  the 
stock  for  sale  as  his  own,  the  broker  must  stand  the  loss  where 
he  was  negligent  in  not  making  inquiries  which  would  have 
shown  that  the  stock  was  embezzled.''* 

§  3853.  Estoppel  of  true  owner  to  assert  title  as  against  trans- 
feree. Estoppel  of  the  true  owner  to  attack  the  validity  of  a 
transfer  of  stock  arises  by  clothing  another  with  apparent  own- 
ership.'"   A  purchaser  of  stock  from  one  having  apparent  title 

76  Boston   Towboat   Co.   v.   Med-  Arkansas    &    Arizona    Copper    Co., 

ford  Nat.  Bank,  232  Mass.  38,  121  136  Ark.  385,  206  S.  W.  477. 

N.  E.  491,  holding  also  there  was  79  Spellacy    v.    Young,    —    Cal. 

no  contract  of  indemnification  and  App.  — ,   186  Pae.  368;   Crosby  v. 

that   limitations   began   to   run   at  Simpson,   —  Mass.   — ,   125   N.   E. 

the    time    of   the    breach    of    war-  616;    Bollstrom    v.    Duplex    Power 

ranty.  Car  Co.,  208  Mich.  15,  175  N.  W. 

76  Lake   Superior   Corporation  v.  492. 

Eebre,  65  Pa.  Super.  Ct.  379.  Of  course  if  the  owner  of  stock 

77  Boston  Towboat  Co.  v.  Med-  permits  another  to  represent  him- 
ford  Nat.  Bank,  232  Mass.  38,  121  self  to  be  the  owner  and  to  sell 
N.  E.  491,  following  Lehigh  Coal  it,  the  owner  is  estopped  to  at- 
&  Navigation  Co.  v.  Blakeslee,  tack  the  validity  of  the  transfer. 
189  Pa.  13,  69  Am.  St.  Rep.  788,  Bollstrom  v.  Duplex  Power  Car 
41  Atl.  992.  Co.,  208  Mich.  15,  175  N.  W.  492. 

78  Paine,      Webber      &      Co.      v. 
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is  a  bona  fide  purchaser.^"  To  illustrate :  a  stockholder  who 
indorses  his  certificate  in  blank  and  sends  it  to  a  broker  for 
sale  cannot  complain  of  acts  of  a  bank  relying  on  the  apparent 
ownership  of  the  broker.*^  So  where  a  corporation,  by  negli- 
gence, allows  a  certificate  of  stock  to  fall  into  the  hands  of  one 
with  apparent  title,  and  he  uses  it  as  collateral  for  a  loan,  the 
rights  of  the  pledgee  are  superior  to  those  of  the  corporation.*^ 

XXV.    CONTRACTS  FOE   THE  SALE  OP   SHARES 

§  3857.  Formation  and  validity  of  contract  in  general.**   The 

acceptance  of  an  offer  to  sell  stock  is  not  binding  on  the  seller 
where  not  identical  with  the  offer.**  A  counter  proposition  to 
an  offer  to  buy  stock  is  not  an  acceptance,  i.  e.,  an  acceptance 
of  the  offer  to  buy  so  far  as  part  of  the  number  of  shares  was 
concerned.**  An  offer  to  sell  stock  may  be  withdrawn  at  any 
time  before  acceptance.*^  An  executor  may  contract  to  sell 
stock  of  a  corporation.*'' 

An  option  to  purchase  stock  is  clearly  distinguishable  from  a 
contract  for  the  purchase  of  stock.**  It  is  clearly  distinguish- 
able from  a  contract  to  sell  stock  to  be  deposited  in  escrow  until 
final  payment  and  which  provides  for  the  return  of  the  stock  on 
default  in  future  payments.*' 

The  rule  against  perpetuities  should  not  be  extended  to  an 
option  as  to  stock  of  a  private  corporation.^" 

Stock  may  be  made  the  subject  of  an  escrow  agreement.'^ 

SOHalpern    v.    Cure,    173    N.    Y.  citing  Cameron  v.  Wright,  21  N.  T. 

Supp.  385.  App.  Div.  395,  47  N.  Y.  Supp.  571. 

81  Snowden  v.  Marine  Nat.  85  Butler  v.  Foley,  211  Mich.  668, 
Bank,  256  Fed.   350.  179  N.  W.  34. 

82  American  Nat.  Bank  v.  Dew,  86  Durham  Life  Ins.  Co.  v. 
175  N.  C.  79,  94  S.  E.  708.  Moize,  175  N.  C.  344,  95  S.  E.  552. 

83  Sufficiency  of  evidence  to  87  In  re  Heinze's  Estate,  224  N. 
establish    contract    to    transfer    a  Y.  1,  120  N.  E.  63. 

share  of  stock,  see  Fidelity  Trust  88  Heller  v.  Pope,  183  N.  Y.  App. 

Co.  V.  Newark  Milk  &  Cream  Co.,  Div.  864,  171  N.  Y.  Supp.  619. 

—  N.  J.  L.  — ,  108  Atl.  54.  89  Western  U.  Tel.  Co.  v.  Brown, 

Eights    of    assignee    of    contract  253  U.  S.  101,  64  L.  Ed.  803,  rev'g 

to   purchase    stock,    see    George   v.  Western    U.     Tel.    Co.    v.    Lange, 

Ford,  183  Ky.  808,  211  S.  W.  438.  248  Fed.   656. 

Contract  for  sale   of  stock  held  90  Kingston    v.    Home    Life    Ins. 

not  unilateral,  see  Mutual  Oil  Co.  Co.,  —  Del.  — ,  101  Atl.  898. 

V.  Hills,  248  Fed.  257.  91  Delivery    of    stock    as    consti- 

84  Neer  v.   Lang,   252   Fed.   575,  tuting  escrow,  see  Bailey  v.  Secu- 
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§  3858.  Consideration  and  mutuality.  An  option  to  purchase 
stock  is  not  binding  where  there  is  no  consideration  therefor.'^ 
However,  an  option  to  purchase  stock  is  based  on  a  sufficient 
consideration  where  the  person  to  whom  given  was  thereby  in- 
duced to  surrender  a  valuable  law  practice  and  assume  the  man- 
agement of  the  corporation.*' 

Mere  inadequacy  of  consideration  is  not  ground  for  a  rescis- 
sion by  a  buyer  of  stock.**  Where  the  purchaser  of  stock  had 
been  vice  president  for  over  a  month,  with  every  opportunity  to 
learn  the  condition  of  the  corporation,  he  cannot  defend  an 
action  on  a  note  given  for  the  stock  on  the  ground  that  the  stock 
was  worth  only  a  nominal  amount.'* 

§  3859.  Oral  contracts ;  statute  of  frauds — Necessity  for  writ- 
ing. Whether  a  contract  to  sell  stock  must  be  in  writing  de-. 
pends  on  the  law  of  the  state  where  the  contract  was  entered 
into  and  the  parties  resided.®^  The  statute  of  frauds  in  many 
states  applies  to  the  sale  of  stock.*'  A  certificate  of  stock  is 
"goods,  wares  or  merchandise,"  within  the  statute  of  frauds,  in 
many  jurisdictions ;  *'  but  shares  of  stock  are  not  real  estate 
within  the  statute  of  frauds  provision  relating  to  real  property.'* 

That  the  custom  is  to  sell  stock  over  the  telephone  does  not 
change  the  rule  that  contracts  for  sale  of  stock  must  be  in  writ- 
ing to  satisfy  the  statute  of  frauds.^ 

§3861.  Illegality;  gambling  contracts.  The  statute  relating 
to  margin  contracts  without  intention  to  make  an  actual  delivery 

rity   Trust   Co.,   179   Cal.   815,   177  96Matson  v.  Bauman,  13.9  Minn. 

Pac.  444.  296,  166  N.  W.  343. 

Duty   of  bank  holding  stock   in  97  HoTiston  v.   Mahoney,  —  Mo. 

escrow,    see    Western    U.    Tel.    Co.  App.  — ,  219  S.  W.  128;  Mahoney 

V.  Lange,   248  Fed.  656.  v.    Kennedy,   —   Wis.    — ,    179   N. 

92  Thomas  v.  Birch,  178  Cal.  W.  754.  See  also  Benner  v.  Bill- 
483,  173  Pac.   1102.  ings,  107  Wash.   1,  181  Pac.   19. 

93  Gorham  v.  Jackson,  177  N.  Y.  98  Houston  v.  Mahoney,  —  Mo. 
Supp.  80.  App.  — ,  219  S.  W.   128;   Coleman 

94Hallidie      v.      First      Federal  v.   St.   Paul   &  T.  Lumber   Co.,  — 

Trust    Co.,    —    Cal.    — ,    171    Pae.  Wash.  — ,  188  Pac.  532. 

431;    Hancock    v.    Luke,   —   Utah  99  McCullough    v.    Clark,    81    W. 

— ,  173  Pac.  137.  Va.  743,  95  S.  E.  787. 

96  American   Sav.  Bank  &  Trust  j  1  Houston    v.    Mahoney,   —   Mo. 

Co.  V.  Peterson,  —  Wash.  — ,  191  App.  — ,  219  S.  W.  128. 
Pac.   837. 
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does  not  apply  to  a  customer  as  to  whom  actual  deliveries  were 
made,  regardless  of  the  relations  of  the  brokers  to  other  custom- 
ers.* A  customer  cannot  recover  from  a  stockbroker,  under  the 
Massachusetts  gaming  statute,  where  actual  delivery  of  the 
stock  was  contemplated  on  payment  in  full.' 

A  sale  of  stock  in  violation  of  the  Blue  Sky  Law  is  absolutely 
void,  at  least  in  Michigan,  although  the  statute  does  not  expressly 
declare  such  sales  to  be  void.*  If  a  transfer  of  stock  is  void 
because  of  noncompliance  of  the  corporation  with  the  Blue  Sky 
Law,  the  rights  of  the  transferrer  and  transferee  are  governed, 
of  course,  by  the  rules  governing  all  void  transfers  of  stock.* 

§3863.  Effect  of  fraud  and  false  representations — What 
amounts  to  fraud  in  general.^  Any  false  representation  of  a 
material  past  or  existing  fact  by  either  party  to  a  contract. for 
the  sale  of  stock  constitutes  fraud  if  made  with  knowledge  of 
its  falsity  or  recklessly,  with  intent  that  it  be  acted  on,  where 
relied  on  by  the  other  party  to  his  injury.''  A  promise  by  one 
selling  stock  to  repurchase  it  in  a  year,  where  made  with  no 
intention  of  fulfillment,  is  a  fraud  authorizing  a  rescission  of 
the  contract.'  A  false  statement  as  to  the  ownership  of  stock 
sold  is  not  necessarily  a  fraud  in  law,^  nor  is  inadequacy  of 
consideration,  where  not  gross.^"  A  sale  of  stock  to  the  brother 
of  the  majority  stockholder  was  not  a  fraud  as  against  the  seller 
because  of  the  declaration  "of  large  dividends  soon  thereafter, 
where  such  dividends  were  earned  after  the  execution  of  the 
contract.''^    That  the  secretary  of  the  corporation  received  more 

a  Barrel!  v.  Paine,  —  Mass.  — ,  373,  109  Atl.  917;  Harris  v.  Saun- 

128  N.  E.  17.  ders,  108  Wash.  195,  182  Pac.  949. 

3  Bendslev  v.  Lovell,  —  Mass.  Fraud  in  sale  of  stock  by 
— ,  126  N.  E.  389.  banker     to     aged     and     illiterate 

4  See   §  4421,   infra.  farmer    woman,    what    constitutes, 
6  Edward     v.     loor,     205     Mich.      see  Rowe  v.  Phillips,  214  111.  App. 

617,  172  N.  W.  620.  582. 

6  Blue  Sky  Law,  see  §  4421,  8  Lentz  v.  Landers,  —  Ariz.  — , 
infra.  185  Pac.  821. 

7  Lentz  V.  Landers,  —  Ariz.  — ,  9Beid  v.  Hughlett,  135  Md. 
185  Pac.  821,  citing  Fletcher  Cye.  181,  108  Atl.  477. 

Corp.  §  3863.  10  Peavey    v.    Wells,    139    Minn. 

Acts    as    fraudulent    in    particu  174.  165  N.  W.  1063. 

lar    cases,    see    Armstmn;^-    v.    Ba-  11  Hutchinson     v.     Sperry,     261 

chow,   205   Mich.    168,   171    N.    W.  Fed.  133. 
389;    Eighter    v.    Parry,    266    Pa. 
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for  his  stock  pooled  with  others  for  sale,  than  the  others,  does 
not  make  him  liable  to  the  others  where  he  was  under  no  duty 
to  disclose  the  price  he  was  to  receive  and  where  he  iu  no  way 
influenced  the  others.  ^^ 

§3864.  — Representations  as  to  corporate  property  and  as- 
sets. A  false  representation  that  the  company  had  a  patent  to 
the  fan  proposed  to  be  manufactured  is  a  representation  as  to  a 
material  existing  fact  and  not  as  to  a  matter  of  opinion  merely.''^ 
Statements  of  sellers  of  stock  that  the  corporation  owned  a 
patent  which  had  been  established  in  an  infringement  suit,  where 
false,  are  ground  for  rescinding  the  purchase  of  stock. ^* 

§  3865.  —  Representations  as  to  financial  condition  of  the 
corporation.  It  is  fraud  to  say  that  the  corporation  is  doing  a 
good  business  where  it  is  doing  business  at  a  loss.^^  A  person 
buying  bank  stock  has  no  greater  right  to  rely  on  the  accuracy 
of  the  books  and  reports  of  the  bank  than  he  would  have  to  rely 
on  those  of  any  other  corporation  whose  stock  he  was  buying.'^ 

§  3867.  —  Representations  as  to  capital  stock.  A  representa- 
tion that  all  the  new  stock  had  been  subscribed  for  may  be  a  ma- 
terial one.^'' 

§  3868.  —  Representations  as  to  value  of  stock.  Representa- 
tions as  to  the  value  of  the  stock  sold  may  constitute  actionable 
fraud. ^*  Thus,  a  representation  that  stock  exchanged  for  land 
was  worth  seventy-five  cents  on  the  dollar  has  been  held  a  rep- 
resentation of  fact  rather  than  an  opinion.^*  So  representations 
as  to  the  price  the  stock  was  selling  for  at  a  certain  place  and  as 
to  its  value,  where  false,  are  actionable  as  statements  of  facts 
rather  than  expressions  of  opinion.^"    Likewise,  where  the  party 

12  McCord  V.  Martin,  —  Cal.  17  Loonjis  v.  Pease,  —  Mass.  — , 
App.  — ,  191  Pae.  89.  125  N.  E.  177. 

13  Lentz  v.  Landers,  —  Ariz.  — ,  18  Daltou  v.  Hopper,  —  Okla. 
185  Pac.  821.  — ,   177   Pae.   571.      See   Zeglin   v. 

14Kahn  v.  Revett,  39  Cal.  App.  Tetzlaff,  —  Minn.  — ,  178  N.  W. 

312,  178  Pac.  733.  954. 

15  Sherman   v.    Smith,   185   Iowa  19  McDonald     v.     Lastinger,     — 

654,  169  N.  "W.  216.  Tex.  Civ.  App.  — ,  214  S.  "W.  829. 

KCostello   V.    Sykes,    143   Minn.  SOFarrell   v.   Hunt,   —   Ind.   — , 

109,  5  A.  L.  E.  250,  172  N.  W.  907.  124  N.  E.  745. 
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making  false  representations  as  to  the  value  of  the  stock  was 
president  of  the  corporation,  and  knew  the  stock  was  worthless 
and  that  the  prospective  buyer  was  relying  on  his  statements  as 
to  value,  the  representation  is  a  statement  of  an  existing  fact 
and  not  a  mere  expression  of  an  opinion.^! 

Where  a  director,  in  trying  to  purchase  stock  from  a  stock- 
holder, stated  his  offer  was  the  value  of  the  stock,  when  he 
knew  the  stock  was  worth  double  such  offer  because  of  a  pending 
deal,  the  stockholder  who  sold  his  stock  to  such  director  may 
recover  the  difference  between  the  sum  he  received  and  the  real 
value.^* 

§  3869.  —  Further  illustiT.tions.  Representations  to  a  stock- 
holder that  certain  stock  had  been  turned  balck  by  a  subscriber 
unable  to  pay  for  it,  and  asking  him  to  buy  it  'to  help  out  the 
company,  relate  to  material  matters  so  as  to  be  ground  for 
rescission.^*  Stockholders  who  falsely  represent  to  others  that 
if  they  would  pool  their  stock  they  could  sell  it  all  for  five  dol- 
lars a  share,  when  in  fact  it  was  to  be  sold  for  eight,  are  liable 
to  the  latter  for  the  difference.^* 

§3870.  — Expressions  of  opinion,  promises  or  predictions. 

Actionable  fraud  cannot  be  predicated  on  mere  promises  as  to 
the  future^®  or  matters  of  opinion.^^ 

§3872.  — Nondisclosure  or  concealment  of  facts.     Failure 

to  disclose  facts  may  constitute  fraud.^'' 

§3874.  — Knowledge    of   falsity    and    intent    to    deceive. 

Knowledge  of  the  maker  of  the  falsity  of  the  representation  is 
immaterial,^*  and  in  some  states  misrepresentations  are  action- 
able although  made  in  good  faith.^' 

21Lentz    V.    Landers,    —    Ariz.  Cal.  App.  — ,  189  Pac.  790. 

—,  185   Pac.   821,   citing   Fletcher  26SIierinau   v.    Smitli,    185   Iowa 

Cyc.  Corp.   §  3868.  654,    169    N.    W.    216.      What    are 

22BollstTom     V.     Duplex    Power  mere    opinions,   see   preceding  see- 
Car  Co.,  —  Mich.  — ,   175   N.  W.  tions. 
492,  and  see  §  2564,  supra.  27  Sherman   v.    Smith,   185   Iowa 

23Stillwell  V.  Eankin,  55  Mont.  654,  169  N.  W.  216. 

130,  174  Pac.  186.  28  McDonald     v.     Lastinger,     — 

24McCord    V.    Martin,    —    Cal.  Tex.  Civ.  App.  — ,  214  S.  W.  829. 

App.  — ,  191  Pac.  89.  29Loomis  v.  Pease,  —  Mass.  — , 

25Beeman     v.     Eichardson,     —  125  N.  E.  177. 
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§  3875.  —  The  representation  as  an  inducement.  Fraudulent 
representations,  to  be  actionable,  must  have  been  relied  on.^" 
Knowledge  of  the  buyer  that  a  representation  is  untrue  prevents 
a  recovery  for  fraud.*^  False  representations  not  relied  on  are 
not  ground  for  annulling  a  contract  to  exchange  stock  for  land.*'' 
Material  misrepresentations  of  the  value  of  corporate  assets, 
inducing  a  purchase  of  stock,  are  ground  for  rescission,  but  not 
where  the  buyer  had  sufficient  notice  to  put  him  upon  inquiry.** 
That  plaintiff  is  a  bookkeeper  of  a  company  does  not,  of  course, 
preclude  his  right  to  sue  for  damages  for  deceit  in  sale  of  stock 
to  him,  as  to  the  financial  condition  of  the  company.** 

"Where  one  who  was  the  vice  president  and  a  director  of  a 
company  sold  his  stock  to  the  president,  the  former  is  not 
chargeable  with  notice  of  the  falsity  of  a  financial  statement  of 
the  affairs  of  the  corporation,  prepared  by  the  president.** 

§3876.  — Right  to  rely  on  representations.  It  is  held  that 
it  is  no  defense  to  a  fraudulent  representation  that  the  other 
party  had  an  opportunity  to  ascertain  whether  the  representa- 
tion was  true ;  *^  but  it  is  also  held  that  there  is  no  fraud  of  the 
buyer  in  inducing  a  sale  of  stock  where  the  seller  had  notice  of 
the  conditions  and  had  the  opportunity  to  discover  the  real 
facts.*''  A  purchaser  of  stock  has  the  right  to  rely  on  a  repre- 
sentation that  the  reason  the  stock  was  sold  much  lower  than 
the  market  was  in  order  to  make  future  business  friends.** 
False  representations  as  to  the  financial  condition  of  the  com- 
pany make  the  seller  liable  although  the  corporate  books  are 
open  to  inspection,  where  they  do  not  show  the  true  condition 
of  affairs.*^  But  a  sale  of  stock  should  not  be  set  aside  for  fraud- 

30  Hallidie      v.      First      Federal  36  Cain  v.  Levy,  179  Ky.  32,  200 

Trust    Co.,    —    Cal.    — ,    171    Pae.       S.  "W.  326. 

36  Lentz    V.    Landers,    —    Ariz. 
— ,  185  Pae.  821. 

3T  Hutehinscra     v.     Sperry,     261 
Fed.  133. 

38  Schultz  V.  Andrews  &  Co.,  — 
Wis.  — ,  178  N.  W.  459. 

39  Smith    V.    Martin,   —   Vt.   — , 
106  Atl.  666. 


431;   Smith   v.   Martin,  —  Vt.   — . 

106  Atl.   666. 
31  Williams  v.  Beltz,  —  Del.  — , 

107  Atl.  298. 
32Arendt   v.  McConnell,  —  Cal 

App.  — ,  183  Pae.  202. 

33  Shearer      v.      Farmers '      Life 
Ins.  Co.,  262  Fed.  861. 

34  Smith    v.    Martin,    —    Vt. 
10(3   AU.   GCO. 
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ulent  representations  as  to  the  business  of  the  corporation 
where  the  circumstances  were  such  as  to  put  any  reasonable  man 
upon  inquiry  as  to  the  true  state  of  the  corporate  affairs  and 
where  the  buyer  was  in  possession  of  the  means  and  had  at  hand 
the  opportunitj'  to  pursue  the  inquiry  to  a  point  where  the 
precise  facts  would  come  into  his  possession.**  The  fact  that  a 
purchaser  of  stock  takes  an  active  p^rt  in  the  corporate  busi- 
ness does  not  estop  him  from  setting  up  fraud  as  a  defense  in 
an  action  against  him  for  the  price  of  the  stock.*' 

§3877.  — Necessity  for  injury.  Injury  is  necessary  to  sus- 
tain an  action  for  deceit,  so  that  if  the  representations  were  not 
relied  on  no  recovery  can  be  had.*^ 

§  3878.  —  Persons  who  may  be  held  liable.  Where  one  pur- 
chases stock  in  reliance  on  an  untrue  report  by  public  account- 
ants, the  latter  are  not  liable,  there  being  no  contract  relations 
between  them  and  the  purchaser.*^ 

§  3879.  —  Remedies  for  fraud — Rescission.  Rescission  is  not 
the  only  remedy  for  fraud.**  A  complaint  by  a  seller  of  stock 
to  set  aside  his  executed  contract  of  sale  for  fraud  is  insufficient 
where  it  does  not  appear  that  an  action  at  law  for  damages 
would  be  inadequate.** 

§3880. Restoration  of  the  status  quo.    On  rescinding, 

the  seller  must  be  put  in  statu  quo.*^  A  purchase  of  stock  will 
not  be  rescinded  for  fraud  where  equity  cannot  be  done  bj' 
restoring  the  stock.*''  A  purchaser  of  stock  cannot  rescind  for 
fraud  unless  he  returns  or  offers  to  return  the  stock,  unless  the 
stock  was  worthless.**    A  buyer  of  stock  who  desires  to  rescind 

40  Hutchinson     v.      Speny,     261  App.  Div.  832,  179  N.  Y.  Supp.  428. 

Fed.  133.  46  Barbour   v.   Poneelor,  —  Ala. 

41Eockhill  V.  Creer,  —  Utah  — ,  — ,  83  So.  130;   Maginess  v.  West- 

189  Pae.  668.  ern      Securities      Corporation,      38 

42  See   §3875,  supra.  Cal.   App.   56,  175  Pae.   277,   Cali- 

4SLandell   v.    Lybrand,    264   Pa.  forma  statute. 

406,  8  A.  L.  R.  461,  107  Atl.   783.  47  Shearer  v.  Farmers'  Life  Ins. 

44Eoekhin    v.     Creer,    —    Utah  Co.,  262  Fed.  861. 

— ,  189  Pae.   668.  48  Brumbaugh    v.    Mellinger,    — 

4BFalk   V.   Hoffman,    189    N.    Y.  Ind.  App.  — ,  120  N.  E.  676. 
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because  of  misrepresentations  of  the  seller  must  return  not  only 
the  stock  but  also  dividends  received  on  it.*®  On  granting  rescis- 
sion to  a  purchaser  of  stock  who  had  destroyed  its  value,  he  will 
be  required  to  pay  the  actual  value  of  the  stock  at  the  time  of 
its  purchase.^" 

Even  if  certificates  of  stock  have  not  been  received,  a  buyer, 
on  rescinding  for  fraud,  should  offer  to  restore  the  stock  as  dis- 
tinguished from  the  certificates  of  stock.^i 

§  3881. Laches  as  a  bar  to  rescission.    Laches  bars  the 

right  to  rescind  for  fraud.*^  Ordinarily,  a  purchaser  of  stock 
cannot  rescind  for  fraud  some  six  months  after  discovery  of  the 
fraud.^* 

§3882. Ratification  or  waiver  as  a  bar  to  rescission. 

Katification  of  a  purchase  of  stock,  after  knowledge  of  the 
fraud  of  the  seller,  precludes  the  right  to  rescind  for  fraud.^* 
Payment  of  assessments  on  stock  does  not  necessarily  bar  the 
right  to  rescind  for  fraud.^^ 

There  is  no  estoppel  to  rescind  a  purchase  of  stock  for  fraud 
because  of  a  transfer  of  the  business  and  assets  of  the  corpora- 
tion to  the  purchaser,  where  he  had  no  knowledge  of  the  fraud 
at  the  time  of  the  transfer.^^ 

§  3883.  —  Action  for  deceit — In  general.  The  injured  party 
may  sue  to  recover  damages  for  deceit.*''    A  civil  action  lies  for 

49  Loomis  V.  Pease,  —  Mass.  — ,  The  right  to  revoke,  for  fraud, 
125  N.  E.  177.  a    purchase    of    stock,    is    waived 

50  Shearer  v.  Farmers'  Life  Ins.  where  the  purchase  is  perfected 
Co.,  262  Fed.  861.  after     knowledge     of     the     fraud. 

SlMaginess    v.    Western    Seeuri-  Thomas  v.  Birch,  178  Cal.  483,  173 

ties  Corporation,  38   Cal.  App.   56,  Pac.  1102. 

175      Pac.      277;      Brumbaugh      v.  86  Munson   v.   Pishburn,  —   Cal. 

Mellinger,  —  Ind.  App.  — ,  120  N.  — ,  190  Pac.  808. 

E.  676.  66  Shearer  v.  Farmers'  Life  Ins. 

B2  Barbour   v.  Poncelor,  —  Ala.  Co.,  262  Fed.  861. 

• — ,   83    So.   130;    Miinson   v.   Fish-  67 Evidence  admissible  in  action 

burn,  —  Cal.  — ,  190  Pac.  808.  to  recover   damages   for   deceit  in 

63  Maginess    v.    Western    Seeuri-  sale  of  stock,  see   Smith  v.  Eeyn- 

ties   Corporation,  38  Cal.  App.  56,  olds,    —    Vt.    — ,    108    Atl.    697; 

175  Pac.  277.  Smith   v.   Martin,   —   Vt.   — ,   106 

54  Maginess    v.    Western    Seeuri-  Atl.   666. 

ties   Corporation,  38  Cal.  App.  56,  Where    stockholders    pool    their 

175  Pac.   277.  stock,  and  one  of  them  is  induced 
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conspiracy  to  defraud  by  sale  of  stock  to  plaintiffs.^'  The  meas- 
ure of  damages  for  fraud  in  inducing  a  purchase  of  stock  is  the 
difference  between  the  amount  paid  and  the  real  value  of  the 
stock ;  ^'  and  is  governed  by  the  law  of  the  state  where  the  sale 
was  made.^"  Where  a  seller  of  stock  sues  for  damages  for  fraud 
and  deceit,  he  affirms  the  sale  and  cannot  share  in  the  benefits 
of  a  sale  of  the  corporate  property .^^ 

§  3884. Waiver ;  limitations.  Different  statutes  of  limi- 
tation apply  according  to  whether  the  action  is  one  to  rescind 
a  purchase  of  stock  for  fraud  or  an  action  for  damages  by 
reason  of  such  fraud.^^  Limitations  do  not  begin  to  run,  where 
a  sale  of  stock  is  based  on  misrepresentations,  until  the  fraud 
is,  or  should  have  been,  discovered.^^  Delay  of  over  four  years 
in  suing  for  fraud  inducing  purchase  of  stock  is  not  necessarily 
fatal.6* 

§3885.  Construction  of  contract  in  general.^^  A  purchaser 
of  stock  is  sometimes  held,  under  his  contract,  to  have  assuriied 


to  sell  by  false  representations  of 
the  others  as  to  value,  damages 
are  recoverable.  Frederick  v. 
Brainard,  32  Idaho  296,  182  Pac. 
351. 

68  See  Dart  v.  McDonald,  107 
"Wash.  537,  182  Pac.  628. 

69  Reno  v.  Bull,  226  N.  T.  546, 
124  N.  E.  144. 

Method  of  fixing  value  of  stock, 
in  action  for  fraud,  see  Armstrong 
V.  Eachow,  205  Mich.  168,  171  N. 
W.  389. 

60  Williams  v.  Beltz,  —  Del.  — , 
107  Atl.  298. 

61  Bollstrom  v.  Duplex  Power 
Car  Co.,  208  Mich.  15,  175  N.  W. 
492. 

62  Texas  Co.-Op.  Inv.  Co.  v. 
Clark,  —  Tex.  Civ.  App.  — ,  212 
S.  W.  245. 

63  Williams  v.  Beltz,  —  Del.  — , 
107  Atl.  298. 

Cause  of  action  for  damages 
for  fraud  in  sale   of  stock  begins 


to  run  when  the  fraud  is  discov- 
ered, notwithstanding  the  seller 
by  words  or  action  induced  delay 
in  suing.  Bain  v.  Lovejoy,  — 
Tex.  Civ.  App.  — ,  215  S.  W.  984. 

64  Armstrong  v.  Eachow,  205 
Mich.  168,  171  N.  W.  389. 

66  Construction  of  particular 
contract  to  buy  stock,  see  Tolmau 
V.  Steele,  209  111.  App.  554. 

Transaction  as  mere  option  to 
buy  stock  placed  in  escrow  or  as 
a  sale  of  the  stock,  see  Hudson 
V.  Eiley,  104  Kan.  534,  180  Pac. 
198. 

For  an  agreement  held  an  op- 
tional and  not  an  absolute  agree- 
ment to  buy  stock,  see  Western 
IT.  Tel.  Co.  V.  Lange,  248  Fed. 
656. 

Construction  of  agreement  of 
stockholders  with  creditor  of  cor- 
poration to  pay  creditor-  or  for- 
feit specified  number  of  shares  of 
stock,   to   obtain   release   of   credi- 
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all  the  debts  of  the  corporation.^^  Where  a  stockholder  sells  his 
stock,  the  good-will  of  the  business  goes  with  it.^''  Stockholders 
who  pool  their  shares  at  the  instance  of  a  prospective  purchaser 
are  not 'joint  adventurers.^*  Where  an  employee  buys  stock  in 
his  employer  company  on  the  implied  understanding  that  he  is 
to  be  employed  for  ten  years,  the  company  cannot  retain  the 
benefit  of  the  stock  transfer  where  the  employment  continues 
for  only  four  years. ^®  The  words  "actual  book  value,"  as  used 
in  a  contract  to  purchase  common  stock  at  such  value,  mean  the 
value  of  all  the  corporate  assets,  including  good-will,  and  not 
any  arbitrary  or  fictitious  value  brought  about  as  a  result  of 
some  system  of  bookkeeping;  and  it  is  immaterial  that  the  cor- 
poration had  ceased  to  carry  "good-will"  on  its  books  as  an 
asset,  where  without  authority.'"  The  words  "interest  in  any 
incorporated  company, ' '  as  used  in  a  power  of  attorney  given  to 
an  associate,  include  power  to  sell  the  interest  of  the  person  giv- 
ing the  power  in  shares  of  stock  standing  in  the  name  of  another 
to  execute  a  pooling  arrangement.'^ 

An  order  by  plaintifE  on  a  broker  to  deliver  certain  stock  to 
another  broker,  with  a  written  receipt  by  the  latter  for  the 
stock,  does  not  show  an  agreement  by  the  latter  to  pay  the 
value  of  the  stock  to  the  drawer  of  the  order.''* 

tor's  lien,   see   Leezer   v.  I'luhart,  tiring      stockholder      as      one      in 

105  Wash.  618,  178  Pae.  817.  restraint  of  trade,  see  8  Calif.  L. 

Construction    of     agreement     to  Rev.  437-440. 
deliver  stock  or  a  named  sum  on  66  E.    E.    Thompson    Estate    Co. 

surrender   of   certain    other   stock,  v.  Weinhard,  247  Fed.  951;  Wein- 

as    to    sufficiency    of    demand    for  hard    v.    E.    E.    Thompson    Estate 

named    sum    only,    see    Dozier    v.  Co.,  242  Fed.  315. 
National  Borax   Co.,   35   Cal.  App.  67Wylie     v.     Wylie     Permanent 

216,  170  Pac.  638.  Camping    Co.,    —    Mont.    — ,    187 

Construction     of     contract,     by  Pac.   279. 
which   a  corporation  and  some   of  68  McCord    v.    Martin,    —    Cal. 

its    stockholders    agreed   to    sell    a  App.  — ,  191  Pac.  89. 
portion  of  the  stock  to  a  stranger,  69  Hancock    v.    Luke,  •  —    Utah 

as   to   how  much   stock   each   con-  — ,  173  Pac.  137. 
tracting    stockholder    should    con-  70  Lane    v.    Barnard,    103    N.   Y. 

tribute  to  the  sale,  and  as  to  who  Misc. -707,   170   N.  Y.  Supp.  946. 
were  bound  by  such   contract,  see  71  Warner  v.   Brown,   231   Mass. 

Vintroux  v.  Chilton,  —  W.  Va.  — ,  333,  121  N.  E.  69. 
100  S.  E.  496.  72  Noble     v.     Haff,     172     N.     Y. 

For  article  on  agreement  by  re-  Supp.   139. 
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§3886.  Admissibility  of  parol  evidence.  Parol  evidence  is 
admissible  to  show  whether  a  contract  was  a  sale  of  stock  or  a 
mortgage  thereon  or  a  pledge  thereof.'* 

§  3887.  Executed  and  executory  contracts ;  when  title  passes. 

An  unconditional  offer  to  exchange  corporate  stock,  where  un- 
equivocally accepted,  passes  the  title  on  acceptance.''* 

§3888.  Conditions  precedent  and  subsequent.  Conditions 
precedent  in  a  contract  for  sale  o:^  stock  must,  of  course,  be 
performed.''^  On  selling  stock,  the  seller  may  agree  not  to  engage 
in  the  business  for  a  certain  time  and  to  refrain  for  a  specified 
time  from  certain  things  detrimental  to  the  buyer.'®  One 
having  an  option  to  purchase  stock  need  not  do  anything,  in 
order  to  exercise  the  option,  under  ordinary  circumstances,  than 
to  offer  to  pay  the  price  fixed  by  the  option." 

§  3889.  Warranties,  guaranties  and  special  stipulations — Ex- 
press warranties.  Statements  as  to  solvency  of  the  corporation 
may  amount  to  an  express  warranty  that  the  company  is  in  good 
financial  condition.'*  For  breach  of  warranty  in  the  sale  of  all 
the  capital  stock  of  a  corporation,  the  measure  of  damages  is  the 
difference  between  its  value  as  warranted  and  its  actual  worth." 

§3890.  — Implied  warranties.  Where  there  is  no  fraud, 
the  purchaser  of  overissued  stock  cannot  hold  the  seller  liable 
thereon,  since  the  seller  warrants  only  his  own  title  and  not  the 
right  of  the  corporation  to  issue  the  shares  of  stock.*"    On  a  sale 

W  Lyons  v.  Yielding,  —  Ala.  — ,  80  The   seller   of  stock   does   not 

85  So.  21.  impliedly   warrant   that   the    stock 

74  Young  V.  New  Pedrara  Onyx  is  not  part  of  a  fraudulent  over- 
Co.,  —  Cal.  App.  — ,  192  Pae.  55.  issue   by   the    officers   of   tlie   com- 

75  Floyd  V.  Pugh,  201  Ala.  29,  pany.  Lefftngwell  v.  Evans,  185 
77  So.  323.  Ky.  351,  216  S.  W.  58. 

76Feenaughty  v.   Bcall,   91    Ore.  The    seller    of    stock    does    not 

654,  178  Pac.  600.  impliedly   warrant   that    the   stack 

'""'See   Baker   v.   Mulrooney,   265  is    not    an    overissue    or    fictitious, 

Fed.   529.  and  is  not  liable  to  the  purchaser 

'i'SRoekhill  v.  Crcer,  —  Utah  — ,  although    the    corporation    had    no 

189  Pae.   668.  power     to     issue     it.       Randle     v. 

'9  King  V.  Day,  —  Neb.  —    177  Walker,   —  Ala.   App.   — ,   84   So. 

N.  W.  160.                    ■  551. 
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of  stock,  where  there  is  an  express  refusal  to  warrant  the  cor- 
rectness of  the  books,  there  is  no  implied  warranty  that  the 
books  are  correct.*' 

§  3891.  —  Agreements  by  seller  to  repurchase  or  giving  him 
option  to  do  so,  and  the  like.*^  An  option  given  the  corpora- 
tion to  take  over  stock  at  par  if  the  employee  to  whom  given  as 
a  part  of  his  salary  should  leave  the  service  of  the  company  is 
not  in  effect  a  forfeiture.**  A  contract  for  the  sale  of  stock  with 
an  agreement  to  repurchase  at  the  price  paid,  if  the  purchaser 
should  become  dissatisfied,  is  not  invalid  as  unilateral  nor  "as  an 
option  contract,  nor  within  the  statute  of  frauds  where  fully 
executed  on  one  side  and  capable  of  being  performed  within  one 
year.**  A  contract  to  repurchase  stock  is  not  within  the  statute 
of  frauds  where  the  liability  to  repurchase  may  be  created  at 
any  time  before  the  end  of  the  year.*^ 

A  contract  to  repurchase  stock  if  the  buyer  should  become 
dissatisfied  is  based  on  a  sufficient  consideration.*^  A  fortiori, 
an  agreement  by  a  seller  of  stock  to  repurchase  it  at  the  end  of 
four  years  is  based  on  a  good  consideration  where  substituted 
for  a  contract  to  repurchase  within  a  year.*'' 

SlLuten  v.  Earles,  —  Wash.  — ,  Corporation,     134     Md.     320,     106 

187  Pac.  349.  Atl.  755. 

82  Construction  of  sale  of  shares  81  Hills  v.  Hopp,  287  111.  375, 
with  right  of  seller  to  repurchase,  122  N.  E.  510,  aff'g-210  111.  App. 
see  Hoberg  v.  McNevins,  169  Wis.  365. 

486,  173  N.  W.   221.  85  Euzicka  v.  Lau,  207  111.  App. 

Evidence     admissible    in    action  326. 

on  a  contract  to  repurchase  stock  86  Hills   v.    Hopp,    210   111.   App. 

sold,    see    Bracey   v.   McGary,    134  365,   aff'd  287  111.   375,  122   N.  E. 

Md.  267,  106  Atl.  627.  510,  holding  also  that  it  was  im- 

Option  given  the  corporation  to  material    that    promisor    who    had 

repurchase     stock     sold     an     em-  a  dominant  interest  in  the  corpo- 

ployee  on  his  death  or  leaving  the  ration   did   not   sell   the   stock   di- 

service,  see  Hanson  v.  Brininstool,  rectly    to    the    buyer    but    trans- 

—  Cal.  — ,  178  Pac.   520.  ferred  it  to  the  corporation  which 

Note     on    "Validity     and     con-  thereafter  sold  it  to  the  promisee, 

struction    of    agreement   by    seller  87  Oncken     v.     Ehrler,     —     Mo. 

of    corporate    stock    to    repurchase  App.  — ,  222  S.  W.  1045. 

on   demand,"   see   Ann.   Cas.   1918  A    contract    to    forbear    to    sue 

D  744.  upon   an   agreement   to  repurchase 

83  Williams    v.    Maryland    Glass  stock   is   a   sufficient  consideration 
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Where  stock  is  sold  with  agreement  to  repurchase,  a  demand 
on  the  seller  to  repurchase  is  often  a  condition ;  8"  but  if  a  seller 
of  stock  absolutely  refuses  to  repurchase  it  as  per  his  agreement, 
no  tender  nor  formal  demand  is  necessary  before  suing  for 
breach  of  the  agreement  to  repurchase.**  A  demand  on  the 
seller  to  repurchase  stock,  as  per  his  agreement,  need  not  be 
made  on  the  precise  date  named  in  the  contract ; '"  but  the 
option  to  resell  or  to  repurchase  cannot  be  exercised  after  the 
time  limited  by  the  agreement.®^  An  agreement  whereby  the 
seller  of  stock  agrees  to  repurchase  it  at  sale  price  plus  interest, 
where  silent  as  to  time,  means  that  the  option  to  return  the  stock 
must  be  made  within  a  reasonable  time.®*  Where  a  purchaser  of 
stock  is  given  the  option  to  sell  it  to  a  third  person  at  the  end 
of  a  year  for  a  certain  price,  he  must  execute  his  option  within 
a  reasonable  time  after  the  end  of  the  year,  and  ten  months  is 
not  a  reasonable  time.'^ 

Where  a  seller  of  stock  breaches  his  agreement  to  repurchase 
it,  the  buyer  may  sue  to  recover  the  amount  agreed  to  be  paid 
for  the  stock  and  is  not  limited  to  an  action  for  damages.®* 
Of  course  if  stock  is  sold  on  an  agreement  to  return  the  price 
if  the  buyer  is  dissatisfied,  and  thereafter  the  buyer  receives 
part  of  the  price  on  account  of  liquidation  of  the  stock,  the  buyer 
cannot  recover  the  whole  price  from  the  seller.®*  Where  the 
seller  of  stock  agreed  to  resell  it  to  a  third  person  for  the  benefit 
of  the  purchaser,  but  rescinded  the  contract  to  sell  to  such  third 
person,  the  purchaser  can  recover  only  the  market  value  of  the 
stock  where  it  is  not  shown  what  would  have  been  realized  by  a 
sale  to  such  third  person.®^  Where  stock  is  sold  under  an  agree- 
to  support  a  new  agreement  ex-  92  MeCoUum  v.  Neimeyer,  — 
tending  the  time  before  demand  Ark.  — ,  219  S.  W.  746.  See  Hills 
for  repurchase  could  be  made.  v.  Hopp,  210  111.  App.  365,  aff'd 
Grassmuck  v.  Ehrler,  —  Mo.  App.  287  111.  375,  122  K.  E.  510,  hold- 
— ,  207  S.  W.  287.                                    ing  delay  cf  17  months  in  particu; 

88  See    Bracey    v.    McGary,    134      lar  case  not  too  late. 

Md.  267,  106  Atl.  622.  93  McManaman    v.    Viekery,    — 

89  Vrba  V.  Krall,  —  Iowa  — ,  175      Cal.  App.  — ,  183  Pae.   229. 

N.  W.  4.  94Matson  v.  Bauman,  139  Minn. 

90Matson  v.  Bauman,  139  Minn.  296,   166   N.   W.   843. 

296,  166  N.  W.  343.  95  Sawyer    v.    Huning,    —    Ariz. 

91Kleineeke     v.      North      Confi-  — ,   181  Pac.  172. 

denee  Mining  &  Development  Co.,  96  McCormiek     v.    Badham,    201 

—  Cal.  App.  — ,  182  Pac.  313.  Ala.  210,  77  So.  736. 
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ment  to  repay  part  of  the  price,  the  obligation  to  repay  cannot 
be  defended  against  by  showing  that  the  purchaser  made  enough 
off  an  option  on  such  stock  to  pay  the  original  purchase  price.®^ 
iWhere  shares  of  stock  were  sold  an  employee  under  an  agree- 
ment that  if  he  died  or  left  the  service,  shares  not  paid  for 
should  revert  to  the  sellers,  the  reversion  takes  place  on  the 
occurrence  of  the  event  without  any  exercise  of  option.'* 

Where  one  bought  stock  from  an  incorporator  at  less  than  half 
of  par,  under  an  agreement  whereby  the  seller  was  to  repurchase 
it  for  the  sum  paid  at  the  end  of  two  years  if  a  certain  profit 
had  not  then  been  made,  it  is  no  defense  to  an  action  at  the  end 
of  the  two  years  to  recover  back  the  sum  paid  that  there  was  a 
violation  of  the  constitutional  provision  requiring  stock  to  be 
issued  for  money,  labor  done  or  property  actually  received,  in 
that  the  company  received  from  the  incorporator  for  all  its  stock 
only  properly  mortgaged  for  its  full  value  and  that  the  pur- 
chaser knew  that  the  equity  of  the  incorporator  was  valueless." 

§3892.  — Guaranties    and   agreements    by   third   persons. 

Where  an  officer  of  a  corporation,  on  selling  stock,  personally 
promises  to  refund  the  amount  paid  at  any  time,  he  is  individu- 
ally liable  on  such  agreement.^  A  promise  by  a  stockholder  who 
transfers  his  stock  to  the  corporation,  to  repurchase  stock  sold 
to  employees  when  they  quit,  is  based  on  a  consideration  where 
the  stock  is  in  fact  the  property  of  the  stockholder  and  he  derives 
direct  personal  benefit  from  the  contract.** 

§  3893.  Performance  and  breach  generally.'  While  equity 
abhors  a  forfeiture,  a  person  cannot  claim  any  title  to  stock 
where  part  payments  were  forfeited,  where  there  was  an  offer 
to  give  stock  or  cash  to  the  amount  paid.*  One  agreeing  to  sell 
or  exchange  one  hundred  shares  of  stock  cannot  evade  liability 

97  Abercrombie  v.  Cullen,  108  2  Euzicka  v.  Lau,  207  111.  App. 
Wash.   515,   185  Pac.   595.  326. 

98  Hanson  v.  Brininstool,  —  Cal.  3  Abandonment  of  option  to 
— ,   178   Pac.   520.  purchase      stock,      see      generally 

99Mirige   v.   Clarke,  —  Ala.   — ,  Baker  v.  Mulrooney,  265  Fed.  529. 

82  So.  439.  4Warfield     v.     Kelly,     262     Pa. 

iPfeiffer    v.    Mansbach,    178    N.  482,  106  Atl.  72. 
T.    Supp.   482. 
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to  transfer  what  he  owns  although  less  than  one  hundred  shares.' 
A  seller  of  stock  is  liable  for  damages  for  failure  to  deliver  the 
stock  although  the  buyer  purchased  directly  the  stock  which  the 
seller  intended  to  acquire.® 

Leaving  a  certificate  of  stock  at  one's  home  for  him  is  a  suffi- 
cient delivery.'  Delivery  of  stock  sold  should  be  at  the  place 
of  the  seller,  where  there  is  no  agreement  or  custom  to  the  con- 
trary.* 

There  is  a  fiduciary  relationship  where  a  customer  deposits 
money  with  a  stockbroker  to  buy  securities.' 

§  3895.  Tender  and  demand.^" 

§  3896.  Rescission  of  contract — Right  to  rescind  in  general." 

An  option  to  purchase  stock,  based  on  a  cash  consideration,  is 
not  subject  to  withdrawal  by  the  owner  of  the  stock.^^  Mistake 
is  not  ground  for  rescinding  a  sale  of  stock  unless  mutual.'' 
A  sale  of  stock,  where  executed,  will  not  be  set  aside  for  mutual 
mistake  in  that  both  seller  and  buyer  relied  on  an  erroneous 
inventory  showing  more  corporate  assets  than  there  were.'*  A 
purchaser  of  stock  cannot  rescind  because  of  a  mutual  mistake 
of  fact  induced  by  misstatements  in  the  corporate  books  as  to 
the  extent  of  the  assets,  where  there  was  no  fraud  or  inequitable 
conduct  on  the  part  of  the  seller  and  the  means  of  information 

5  Young  V.  New  Pedrara  Onyx  Co.,  —  Cal.  App.  — ,  192  Pac.  55. 
Co.,  —  Cal.  App.  — ,  192  Pac.  55.  Evidence    admissible    in    action 

6  Gilbert  v.  Eosen,  191  N.  T.  to  recover  stock  which  plaintiff 
App.  Div.  87,  180  N.  T.  Supp.  772.  claimed  he  was  induced   to   trans- 

7  Lawrence  v.  Long  Beach  fer  by  false  representations,  see 
Pleasure  Co.,  —  Cal.  App.  — ,  186  Proctor  v.  Appleby,  —  Wash.  — , 
Pac.  606.                                                ,  188  Pac.  481. 

8  Neer   v.    Lang,    252    Fed.    575.  Eule    in    Louisiana,    under    civil 
SLipkien.v.  Krinski,   192  N.  Y.      law,    as    to    election    of    remedies 

App.    Div.    257,    182    N.    Y.    Supp.  where     seller     desires     to     rescind 

454.  sale   of  stock,   see   Atkins   v.   Gar- 

10  Tender  of  stock   as   condition  rett,  252  Fed.   280. 

precedent  to   action  for  price,  see  12  Baker  v.  Mulrooney,  265  Fed. 

Davies  v.  Price  Merchants'  Syndi-  529. 

cate,  —  Minn.  — ,  179  N.  "W.  215.  13  Eeid    v.    Hughlett,    135    Md. 

HWhat    constitutes    acceptance  181,  108  Atl.  477. 

of  rescission  of  exchange  of  stock,  14  Eiviere  v.  Berla,  89  N.  J.  Eq. 
see  Young  v.   New  Pedrara  Onyx    '  596,  106  Atl.   455. 
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were  open  to  both  alike. ^^  A  sale  of  stock  may  be  rescinded 
where  the  charter  of  the  corporation  had  expired  without  the 
knowledge  of  the  parties,  but  the  lack  of  incorporation  is  waived 
by  the  purchaser  organizing  a  new  corporation  with  the  same 
corporate  name  and  assets. ^^ 

A  bill  to  rescind  a  sale  of  stock  for  fraud  and  to  restrain  the 
receiver  of  the  corporation  from  assessing  or  collecting  any  sum 
from  complainant  as  a  stockholder  is  not  multifarious.^'' 

§3897.  — Limitations  on  the  right  to  rescind.^^  o^g  ^j^q 
rescinds  a  stock  contract  must  put  the  other  in  statu  quo.^' 
Even  if  failure  to  deliver  stock  sold  is  ground  for  rescinding  the 
sale,  the  sale  cannot  be  rescinded  for  that  reason  after  a  delivery 
of  the  stock.^"  The  fact  that  the  seller  of  stock  had,  prior  to 
suing  the  buyer  for  rescission  of  the  contract  for  nonpayment 
of  the  purchase  price,  sold  the  certificate  of  stock  to  another, 
is  no  bar,  at  least  in  Louisiana,  where  plaintiff  owned  other  stock 
more  than  sufficient  to  cover  the  shares  sold  to  defendant.^^  A 
seller  of  stock  who  sues  to  rescind  for  nonpayment  of  the  pur- 
chase price  need  not,  at  least  in  Louisiana,  tender  payment  of 
the  dividends  received  by  him  on  the  stock  put  up  as  collateral 
to  secure  a  note  for  the  priee.^^ 

§  3898.  Remedies  for  breach  of  the  contract — In  general.   A 

purchaser  of  stock  in  a  bank  which  was  shortly  afterwards 
declared  insolvent  may  sue  in  equity  to  rescind  the  sale  not- 
withstanding there  is  a  concurrent  remedy  at  law.^*  An  action 
for  damages  for  failure  to  deliver  stock  lies  in  favor  of  one 
who  transferred  patent  rights  to  the  corporation  on  the  promise 

ISCostello   V.    Sykes,   143    Minn.  19  Hancock    v.    Luke,    —    TJtali 

109,  5  A.  L.  E.  250  with  note,  172  — ,   173   Pao.  137. 

N.  W.  907.  ,    Eestoring  statu  quo,  as  required 

"Eescission  of  sale  of  corporate  by  California  statutes,  see  Fair- 
stock  on  account  of  mutual  mis-  child  v.  Western  Securities  Corpo- 
take  due'  to  error  in  corporate  ration,  176  Cal.  742,  169  Pac.  363. 
books,"  see  note  in  5  A.  L.  E.  ZOMiley  v.  Heaney,  168  Wis. 
255.  58,  169  N.  W.  64. 

16  Scott  V.  Davis,  198  Mo.  App.  21  Atkins  v.  Garrett,  252  Fed. 
512,  200   S.  W.   723.  280. 

17  Heater  v.  Lloyd,  —  W.  Va.  2Z  Atkins  v.  Garrett,  252  Fed. 
— ,  102  S.  E.  228.                            ■  280. 

18  In  case  of  fraud,  see  §3880,  23  Heater  v.  Lloyd,  —  W.  Va. 
supra.  — ,  102  S.  E.  228. 
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of  persons  having  stock  in  their  control  to  transfer  a  certain 
amount  of  stock  for  such  rights.^*  Where  there  were  only  two 
stockholders,  and  one  sold  his  stock  to  the  other  with  an  agree- 
ment to  sell  goods  and  extend  credit  to  the  corporation,  a  breach 
of  the  agreement  to  sell  goods  creates  a  cause  of  action  in  favor 
of  the  purchaser  of  the  stock  as  such  and  not  in  favor  of  the 
corporation.'^^  The  burden  of  proving  a  breach  of  a  contract  to 
sell  stock  is  on  plaintiff.^® 

The  measure  of  damages  for  breach  of  a  contract  to  sell  stock 
is  sometimes  expressly  fixed  by  the  contract  itself  which  of  course 
governs.*''  The  damages  for  breach  of  a  contract  to  deliver  stock 
is  the  value  of  the  stock  at  the  time  of  the  breach  rather  than 
its  value  at  the  date  of  the  contract.^^ 

Where  the  purchaser  of  stock  sues  the  seller  in  tort,  there 
is  not  an  election  of  remedies  so  as  to  bar  an  action  on  contract 
for  rescission.*^  An  election  to  sue  for  damages  sustained  by  a 
purchase  of  stock  precludes  a  suit  to  rescind  the  purchase  and 
recover  the  amount  paid.^" 

§  3899.  —  Specific  performance — General  principles.  Specific 
performance  of  a  contract  to  sell  stock  may  be  enforced  where 
the  remedy  at  law  is  inadequate,'^  but  it  will  be  decreed  only 
in  exceptional  cases,'*  or  in  which  the  ends  of  justice  require 

ziTJhl    V.    Gayley,    169    N.    Y.  asLoomis  v.  Pease,  —  Mass.  — , 

Supp.  191.  125   N.  E.   177. 

26  Meyersou    v.    Franklin    Knit-  30  Issenhuth  v.  Kirkpatrick,  258 

ting  Mills,  185  N.  Y.  App.  Div.  458,  Fed.   293. 

172  N.  Y.  Supp.  773.  31  Mutual   Oil   Co.   v.   Hills,   248 

26  Kuuz  V.  Chouteau,  —  Mo.  Fed.  257,  where  value  of  stock 
App.  — ,  202  S.  W.  443.  was  not  readily  ascertainable  and 

27  Friedman  v.  Padmore,  103  stock  could  not  be  bought  in  the 
Wash.   562,  175  Pac.   163.  market    except    at    inconvenience 

28  Richards     v.     Vermilyea,     —  and  expense. 

Nev.  — ,  175  Pac.  188.  A    bill    in    equity    lies    by    the 

Measure  of  damages  for  breach  assignee     of    stock     to     compel    a 

of  contract  to  sell  stock  of  a  cor-  delivery  of  the  certificates  to  him. 

poration,    where    corporation    sues,  MoGinniss     v.     First     Nat.     Bank, 

see    Middendorf,    Williams    &    Co.  214  111.  App.   295. 

V.    Alexander     Milburn     Co.,     134  32  Cape     Girardeau-Jackson     In- 

Md.  395,  107  Atl.   7.  terurban  E.  Co.  v.  Light  &  Devel- 

Proof    of    value    of   .stock,    see  opment    Co.,   277   Mo.    579,    210    S. 

Wohlgemuth  v.  Mendel,  172  N.  Y.  W.    361;     Nielsen    v.    Eebard,    — 

Supp.  259.  Nev.  — ,  183  Pac.  984;  Bartley  v. 
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it,^*  as  when  the  value  of  the  stoek  is  not  readily  ascertainable  or 
the  stock  cannot  be  had  in  the  market  except  at  great  inconven- 
ience and  expense.^*  Shares  of  stock  cannot  be  made  the  subject 
of  specific  performance  unless  they  possess  peculiar  and  unusual 
value.'*  Specific  performance  can  be  enforced  only  where  the 
value  of  such  stock  is  not  easily  ascertainable,  or  the  stock  can- 
not readily  be  obtained  elsewhere  or  there  is  some  particular 
and  reasonable  cause  for  the  buyer  requiring  the  stock  itself 
to  be  delivered.'®  Specific  performance  of  a  contract  to  buy 
stock  may  be  refused  because  of  hardship  to  the  buyer.*'' 
The  seller  of  stock  to  be  thereafter  issued  cannot  enforce 
specific  performance  where  he  failed  to  tender  the  stock,  after 
issuance,  for  eight  months  after  a  tender  by  tVie  buyer  of  the 
price.'* 

XXVI.    PLEDGES,    MORTGAGES   AND   LEASES  OP   STOCK 

§  3902.  Shares  of  stock  may  be  pledged.  A  stockbroker  with 
jvhom  stock  is  deposited  has  no  authority  to  pledge  it,'*  but  a 
stockbroker  may  pledge  stock  of  a  margin  customer.*' 

§  3903.  Nature,  essentials  and  validity  of  contract  of  pledge 
generally.*^     Ownership  shown  on  the'  face  of  the  certificate, 

Lindabui-y,    89    N.    J.    Eq.    8,    104  36  Hubbard    v.     George,    81    W. 

Atl.  333;  Donovan  v.  Powers  Film  Va.  538,  L.  E.  A.  1918   C  835,  94 

Products,  111  N.  Y.  Misc.  276,  181  S.  E.  974. 

N.  Y.  Supp.  157;  Lane  v.  Barnard,  37Bartley    v.    Lindabury,   89   N. 

173  N.  Y.  Supp.   714;   McCuUough  J.  Eq.  8,  104  Atl.  333. 

V.  Clark,  81  W.  Va.  743,  95  S,  E.  38  Kirkpatriek     v.     Lebus,     184 

787.  Ky.  139,  211  S.  W.  572. 

Specific     performance      by     the  39  Johnson    v.    Bixby,    252    Fed. 

corporation,   to   compel   a   delivery  103,  1  A.  L.  E.  660. 

of    stock    subscribed    for,    is    not  40  In  re  J.  C.  Wilson  &  Co.,  252 

allowable   where   there   is   an   ade-  Fed.  631. 

quate  remedy  at  law  for  damages.  41  Where  stock  issued  after  the 

Teles    V.    Duplex    Power    Co.,    202  charter      expired      was      pledged, 

Mich.  224,  168  N.  W.  495.  rights    of    pledgor,    an    failure    to 

33  Amsler  v.  Cavitt,  —  Tex.  Civ.  make     payments,      considered     in 

App.  — ,  210  S.  W.  766.  Scott  v.  Davis,  198  Mo.  App.  512, 

31  Mutual   Oil    Co.   v.   Hills,   248  200  S.  W.  723. 
Fed.   257.                                                  ■        An  owner  of  stock  who  lent  it 

35  Nielsen    v.    Rebard,    —    Nev.  for  use  as  security,,  held   to  have 

— ,  183  Pac.  984.  ratified     an     unauthorized     pledge 
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coupled  with  the  owner 's  signature  to  the  transfer  in  blank  pre- 
ceded bj'  the  words  "as  collateral"  is  sufficient  to  show  not 
merely  to  the  first  pledgee  but  also  to  subsequent  pledgees  and 
to  an  associate  of  the  pledgor,  that  the  original  transfer  by  the 
owner  to  the  pledgor  was  conditional.*^ 

§3904.  Fledges,  mortgages  and  sales  distinguished.  That  a 
transfer  of  stock  is  called  an  assignment  and  sale  does  not  affect 
its  true  character  as  a  pledge.**  A  stockholder  who  advances 
part  of  the  money  in  buying  stock  for  a  customer,  and  retains 
the  stock  as  security,  is  a  pledgee.** 

§  3907.  Necessity  for  registration.  A  transfer  on  the  books  is 

not  necessarj'  to  a  valid  pledge  of  stoek.*^  If  shares  of  stock 
remain  iu  the  name  of  the  pledgor  on  the  books  of  the  corpora- 
tion, and  the  pledgee  wrongfully  uses  the  certificate  by  repledg- 
ing  it,  the  second  pledgee  who  takes  it  in  good  faith  and  without 
notice  of  the  owner 's  claim  is  entitled  to  retain  it  as  security  for 
the  debt  for  which  pledged.*^ 

Under  the  Colorado  statute  invalidating  pledges  of  stock 
unless  a  memorandum  is  made  on  the  books  of  the  company 
showing  to  whom  and  for  what  amount  the  stock  has  been 
pledged,  a  pledge  is  invalid  as  against  an  execution  sale  of  the 
stock  where  the  pledgee  failed  for  two  years  to  notify  the  cor- 
poration of  the  pledge  and  then  did  not  state  the  amount  for 
which  the  stock  was  pledged.*'' 

§3908.  Scope  of  lien.  A  pledge  of  stock  covers  subsequent 
loans  by  the  pledgee  to  the  pledgor,  although  the  pledgee  knew  of 
a  third  person 's  equity  in  the  stock,  where  the  subsequent  loans 

by   the   borrower,    in   Schwartz    v.  523,   60    L.    Ed.    1143;    Tuckerman 

Clark,  —  W.  Va.  — ,  103  S.  E.  47.  v.   Mearns,  262  Fed.   607. 

Broker  as  pledgee  of  stock,  see  45  Young  v.  New  Pedrara   Onyx 

Hoppenstedt    v.    Amy,    174    N.    Y.  Co.,  —  Cal.  App.  — ,  192  Pac.  55. 

Supp.  742.  46Hellman   Commercial   Trust   & 

42  Crosby   v.   Simpson,  —   Mass.  Savings    Bank    v.    Armstrong,    39 

-,  125  N.  E.  616.  Cal.   App.   483,   179   Pac.   432,   fol- 

43Galland    Bros.    Corporation   v.  lowing  Powles   v.    National    Bank, 

Bundel,    108    Wash.    5,    182    Pac.  167  Cal.  653,  140  Pac.  271. 

933.  47Hexter    v.    Shahan,    —    Colo. 

44  Duel    V.    Hollins,    241    U.    S.  — ,   180  Pac.   92. 
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were  practically  forced  ones  to  protect  the  original  loan.**  If  two 
certificates  of  stock  are  pledged  and  a  new  certificate  is  procured 
to  replace  one  sold  by  mistake,  the  new  certificate  is  subject  to 
the  lien  although  the  other  certificate  was  ample  security.*' 

§  3909.  Effect  of  pledge  on  title  and  rights  of  pledgor.   Title 

to  stocks  bought  on  margin  is  in  the  brokers  until  payment  there- 
for or  an  offer  of  payment.^"  So  the  legal  title  to  stock  deposited 
as  margin  is  in  the  broker.^^ 

§  3910.  Title  and  rights  of  pledgee — In  general.*^  A  pledgee 

of  stock  cannot  assert  ownership  thereof  in  a  person  other 
than  the  pledgor,  where  such  person  has  made  no  claim  or 
demand.^^  That  certificates  of  stock  pledged  by  the  secretary 
were  signed  by  the  secretary  is  not  notice  putting  the  pledgee 
on  inquiry  as  to  their  validity.^* 

§3911.  — Right  to  transfer  of  stock  on  corporate  books.'* 

§3912.  — Right  to  use  pledged  stock.  Stock  put  up  as 
margin  cannot  be  disposed  of  by  the  broker.*®  A  broker  con- 
verts stock  carried  on  margin  where  he  takes  it  over  for  his 
own  account,  in  breach  of  an  agreement  with  the  customer." 
A  broker  who  holds  unindorsed  stock  as  collateral  has  a  right 
to  rehypothecate  it,  without  indorsement,  to  the  extent  of  his 
interest   therein.**     The   rights   inter  se   of  customers  whose 

48  Citizens '  Sav.  Bank  v.  Mack,  Millard  v.   Green,  — •  Conn.  — ,  9 

—  Cal.  — ,   180  Pac.  618.  A.  L.  E.  1610,  110  Atl.  177. 

49Leishing    v.    Van    Buren,    170  63Bumiller  v.  Bumiller,  179  Cal. 

N.  Y.  Supp.  193.  119,  175  Pae.  897. 

50  Crehan  v.  Megargel,  —  Mass.  54  Greensburg     Title      &     Trust 

— ,  126  N.  E.  477;   Hall  v.  Paine,  Co.  v.  Aspinwall-Delafield  Co.,  266 

230  Mass.  62,  119  N.  E.  664.  Pa.  160,  109  Atl.  631. 

61  Crehan  v.  Megargel,  —  Mass.  65  Transfer  of  pledged  stock  on 
— ,  126  N.  E.  477.  books  of  corporation  as  a  conver- 

62  Pledge   of   stock   as   collateral  sion,   see   Eoto   v.  Bussell,  —  Cal. 
to  a  note,  construction  in  general,  App.  — ,  187  Pac.  432. 

see     Commercial     Nat.     Bank     v.  56  Crehan  v.  Megargel,  —  Mass. 

May,  —  Iowa—,  174  N.  W.  646.  — ,  126  N.  E.  477. 

Pledgee     of    stock     as     security  57  Hall   v.   Paine,   230   Mass.  62, 

for  an  antecedent  debt  as  a  bona  119  N.   E.  664. 

fide  purchaser  for  value,  see  note  68Leishing    v.    Van    Buren,    170 

in    9    A.    L.    E.    1619,    annotating  N.  T.  Supp.  688. 
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securities  have  been  repledged  by  the  broker  often  involve 
complicated  questions.^^  Under  Massachusetts  law,  a  customer 
of  a  stockbroker  who  turns  over  stock  to  be  used  as  collateral 
for  margin  trading,  does  not  lose  title  to  the  pledged  stock,  and 
if  the  broker  repledges  it  and  defaults,  the  customer  is  entitled 
to  any  balance  after  the  sale  of  collateral  to  satisfy  the  obliga- 
tion of  the  broker.^" 

If  the  pledgee  of  stock  executes  a  separate  blank  assignment 
of  the  stock,  it  merely  transfers  the  title  of  the  pledgee,  even 
though  the  owner  assents  to  such  assignment. ^^ 

A  corporation  which  is  the  pledgee  of  its  own  stock  has  no 
authority,  as  against  the  pledgor,  to  sell  the  stock  with  accrued 
dividends  represented  by  checks  at  the  time  in  the  possession 
of  the  pledgee.^^ 

§  3913.  —  Negligence  or  misconduct  in  use  or  care  of  stock. 

Stockbrokers  who  carry  stocks  on  margins  must  have  them 
under  control  and  available  for  delivery.** 

§  3915.  —  Right  to  sue  to  preserve  security  or  for  damages. 

A  pledgee  of  stock  may  sue  in  equity  to  protect  his  rights.®* 
If  a  pledgee  has  a  lien  or  rights  superior  to  the  lien  of  an  execu- 
tion, he  may  enjoin  the  sale  under  execution  pending  a  bill 
quia  timet. *^ 

§  3918.  —  Title  or  lien  of  pledgee  as  against  third  persons — 
In  general.  A  transferee  of  stock  with  actual  or  constructive 
notice  of  a  prior  pledge  of  the  stock  takes  subject  thereto.*" 
So  a  pledge  of  stock  takes  precedence  over  a  subsequent  execu- 
tion sale  as  the  property  of  the  pledgor.*''    The  pledgee  of  stock 

59  See   note    on    this    subject    in  63  In  re   Shea,   245  Fed.   363. 

1  A.  L.  E.   664,   annotating  John-  64  First    Nat.    Bank    v.    Multno- 

son  V.  Bixby,  252  Fed.   103,  1  A.  mah  State  Bank,  87  Ore.  423,  170 

L.  E.   660.  Pac.   534. 

60  In  re  Gay  &  Sturgis,  251  Fed.  65  Lambert  v.  Huff,  Andrews  & 
420.  Thomas  Co.,  82   W.  Va.   362,  1  A. 

61  Crosby   v.    Simpson,   —   Mass.  L.  E.  650,  95  S.  E.  1031. 

— ,  125  N.  E.  616.  66  Young  v.   New  Pedrara  Onyx 

62Brightsom    v.    Claflin,    225    N.  Co.,  —  Cal.  App.  — ,  192  Pac.  55. 

Y.  469,  122  N.   E.   458,  rev'g  173  67  Bank    of    Napa    v.    Ferguson 

N.  Y.   App.   Div.   967,    159   N.   Y.  Burns  Estate,  —  Cal.  App.  — ,  192 

Supp.  1102.  Pac.  66. 
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takes  title  subject  to  the  title  of  the  pledgor,  and  his  rights  are 
superior  to  those  of  a  third  person  having  a  beneficial  interest 
therein.^*  A  pledgee  of  stock  from  the  apparent  owner  is  not 
chargeable  with  knowledge  of  a  limitation  placed  on  it  by  the 
real  owner  or  of  any  secret  agreement  relating  to  the  use  which 
might  be  made  of  the  stock  by  the  holder.®'  The  rights  of  a 
pledgee  of  stock  to  foreclose  his  lien  are  superior  to  those  of 
the  true  owner  who  had  indorsed  and  delivered  the  certificates 
in  trust  to  one  who  had  fraudulently  pledged  them.'"  Notice 
of  a  claim  to  stock,  before  taking  the  stock  as  a  pledge,  makes 
the  title  of  the  pledgee  subject  to  such  claim.''^ 

A  pledgee  of  stock  for  a  pre-existing  debt  is  not  a  bona  fide 
purchaser  for  value,  in  some  jurisdictions.''^ 

§  3919. Marshalling  securities.    Where  money  is  loaned 

on  stock  as  security,  as  well  as  a  mortgage,  the  lender  is  properly 
required  to  resort  to  the  mortgage  before  selling  the  pledge  of 
stock,  where  a  third  person  had  equities  in  the  pledged  stock. ''^ 

§3925.  Rights  and  remedies  on  default — Sale  of  stock- 
Right  to  sell.  A  pledgee  of  stock,  on  default,  may  sell  it  only 
so  far  as  necessary  to  satisfy  his  claim.''*  He  may  be  enjoined 
from  selling  it,  in  a  proper  ease.''*  His  right  to  sell  at  any  time 
is  waived  by  granting  an  indefinite  extension  of  time  to  the 
pledgor.''®  A  sheriff's  sale  of  stock  to  satisfy  a  pledge  cannot 
be  collaterally  attacked.'''' 

68  Iowa  Securities  Corporation  sell  it  under  Louisiana  statutes, 
V.  Eidgewood  Nat.  Bank,  106  N.  see  Atkins  v.  Garrett,  252  Fed. 
Y.  Misc.  335,  175  N.  Y.  Supp.  776.  280. 

69  Spellacy  v.  Young,  —  Cal.  What  constitutes  estoppel  or 
App.  — ,  186  Pac.  368.  waiver    in   case    of   wrongful   sale 

70  Swigart  v.  Stoops,  204  111.  by  pledgee  of  pledged  stock,  see 
App.  194.                              ■  Brightson    v.    Claflin,    225    N.    Y. 

71  Western  Nat.  Bank  of  Here-  469,  122  N.  E.  458,  rev'g  173  N. 
ford  V.  Walker,  —  Tex.  Civ.  App.  Y.  App.  Div.  967,  159  N.  Y.  Supp. 
— ,  206  S.  W.  544.  1102. 

72  Millard  v.  Green,  —  Conn.  — ,  76  Clayton  v.  Smith,  131  Md. 
9  A.  L.  E.  1610,  110  Atl.  177.  562,  102  Atl.  925. 

,  7S  Citizens '  Sav.  Bank  v.  Mack,  76  Musser  v.   McCormick   &   Co., 

—  Cal.  — ,  180  Pac.  618.  —  Utah  — ,  192  Pac.  1052. 

71Johnson    v.    Bixby,    252    Ted.  77  Safford  v.  Tibbetts,  104  Kan. 

103.  224,  178  Pac.  618. 

Eight    of    pledgee    of    stock    to 
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§  3926. Demand  and  notice.    In  the  absence  of  statute, 

a  pledgee  must  give  public  notice  of  a  sale  of  the  stock  and  it 
is  not  sufficient  to  merely  mail  a  notice  to  the  pledgor.''^  But 
demand  or  notice  is  not  necessary  before  the  sale  of  pledged 
stock,  where  waived  by  the  provisions  of  a  note  given  for  the 
debt.'9 

§3927. Manner  of  sale  in  general.     Stock  sold  by  a 

pledgee  need  not  bring  the  actual  market  price,  in  order  to  be 
valid.8« 

§  3930. Bight  of  pledgee  to  purchase.    A  pledgee  may 

bid  at  his  own  sale  if  so  authorized  by  the  pledgor.^^ 

§  3931.  —  Foreclosure  in  equity.  Equity  has  jurisdiction  of 
a  suit  by  a  pledgee  of  stock  against  a  subsequent  pledgee  in 
possession  of  the  certificate  to  adjudicate  the  rights  of  the 
parties  and  decree  a  sale  and  distribution  of  the  proceeds.^^ 

§  3934.  —  Effect  of  sale  or  foreclosure ;  surplus  or  deficiency. 

A  purchaser  of  stock  at  a  pledgee's  sale,  with  knowledge  of  the 
want  of  power  to  make  the  pledge,  cannot  hold  the  stock  as 
against  the  true  owner,  after  reimbursement.** 

§3936.  — Redemption — Right  to  redeem.  Under  the  Cali- 
fornia statutes,  a  third  person  who  has  acquired  an  interest  in 
stock  pledged,  may  redeem  from  the  lien  of  the  pledge,  and  if 
the  pledgee  refuses  to  deliver  the  stock  he  is  guilty  of  con- 
version.** 

§3940.  —Effect  of  bankruptcy  of  pledgee." 

78  Eiehardson  v.  Foster,  100  82  Security  Realty  Inv.  Co.  v. 
Wash.  57,  170  Pac.  321.                         Lewis,  Hubbard  &  Co.,  —  W.  Va. 

79  Williams    v.    Yountz,    —    Cal.      — ,   102   S.   E.   702. 

— ,  172  Pae.  383.  83  Kay   v.    Piney    Coal    &    Coke 

80  Western  Securities  Co.  v.  Sil-       Co.,  —  W.  Va.  — ,  99  S.  E.  501. 
ver    King    Consol.    Min.     Co.,  —  84  Bumiller      v.      Bumiller,      179 
TJtali  — ,  192  Pac.  664.                               Cal.  119,  175  Pae.  897. 

81  Western  Securities  Co.  v.  Sil-  85  Rights  of  customers  on  bank- 
ver  King  Consol.  Min.  Co.,  —  ruptcy  of  stockbroker,  where 
Utah  — ,  192  Pae.  664.                             stock     of     customers      had     been 
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§  3942.  —  Subrogation.  "Where  corporate  stock  owned  by  one 
was  put  up  as  collateral  for  a  loan  to  two,  and  the  nonowner 
paid  the  debt,  he  was  subrogated  to  the  rights  of  the -pledgee.** 

§  3943.  Bemedies  of  pledgor  for  conversion  or  breach  of  con- 
tract.*' A  broker  holding  stock  purchased,  as  security  for  mar- 
gins, is  a  pledgee  of  the  stock  and  guilty  of  conversion  where 
he  refuses  to  deliver  it  on  tender  of  the  amount  due.**  "Where 
a  certificate  of  stock  is  pledged  with  a  trustee  to  secure  a  note, 
but  the  payee  of  the  note  is  not  a  party  to  the  agreement,  the 
payee  is  not  liable  for  loss  of  the  stock. *^  An  unauthorized 
sale  of  stock  by  the  pledgee  does  not  defeat  the  lien  of  the 
pledge,  and  hence  if  the  value  of  the  stock  is  less  than  the  debt 
no  recovery  can  be  had  because  of  such  sale.'"  In  an  action  for 
conversion  of  pledged  stock  by  a  wrongful  sale  by  the  pledgee, 
the  damages  should  be  reduced  by  subtracting  the  amount  of 
the  debt  for  which  the  stock  was  pledged.*^ 

§3944.  Mortgage  of  shares  of  stock.  A  bill  of  sale  of  cor- 
porate stock  is  a  mortgage,  regardless  of  the  wording  of  the 
contract,  where  given  to  secure  a  debt.'^  An  agreement  where- 
by one  of  several  prospective  bidders  bids  for  all,  at  a  fore- 
closure sale  of  shares  of  stock,  is  not  necessarily  ground  for 
setting  aside  the  sale  as  chilling  bidding,  unless  it  was  entered 
into  with  the  object  of  suppressing  competition  or  accomplish- 
ment of  some  other  fraud."* 

pledged  without  authority,  see  In  90  Musser   v.   McCormiok   &   Co., 

re   J.   C.   Wilson   &   Co.,   252   Fed.  —  Utah  — ,  192  Pac.  1052. 

631.  91  Brightson  v.  Claflin,  225  N.  T. 

86  Ehea    v.    Maxwell,    111    S.    C.  469,  122  N.  E.  458. 

460,   98   S.   E.   795.  92  Lyons  v.  Yielding,  —  Ala.  — , 

87  Conversion       of       customer's      85  So.  21. 

stock   by   stockbroker,   and    rights  Transfer   of   shares   of  stack  as 

of  customer  where  broker  becomes  constituting     a     mortgage     or     a 

a  bankrupt,  see  In  re  J.  C.  Wilson  pledge,    see    Oden    v. ,  Vaughn,   — 

&   Co.,   252   Fed.    631.  Ala.  — ,  85  So.  779. 

88  Drake.  V.  Hodgson,  192  N.  Y.  93  Schmitt  v.  Schmitt,  169  Wis. 
App.  Div.  676,  183  N.  Y.  Supp.  486.  28,  171  N.  W.  655. 

89  Powell  V.  Hookerton  Termi- 
nal Co.,  —  N.  C.  — ,  103  S.  E. 
892. 
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XXVII.  GIFTS  OP  STOCK 

§3946.  General  principles.^*  An  agreement  to  make  a  gift 
of  all  future  dividends  on  stock  cannot  be  enforced.**  Stock- 
holders may  donate  part  of  their  stock  back  to  the  corporation, 
and  however  technically  imperfect  the  form  of  the  donation 
may  be,  it  is  valid  against  a  collateral  attack.®^ 

§  3947.  Necessity  for  and  sufficiency  of  delivery.    The  fact 

that  stock  stands  in  the  name  of  a  certain  person  does  not  make 
it  subject  to  execution  as  his  property  where  it  was  never  de- 
livered to  him  and  there  was  merely  an  intent  of  the  real  owner 
to  make  a  gift  at  a  future  time.*''  The  certificate  of  stock  need 
not  itself  be  delivered,  to  make  a  valid  gift.®'  Delivery  of 
certificates  of  stock  without  indorsement  is  sufficient  to  con- 
stitute a  valid  gift  if  the  intent  of  the  donor  was  to  pass  title  at 


once, 


99 


§3949.  Transfer  of  title,  dominion  and  control.  There  may 
be  a  valid  gift  of  stock  although  it  is  not  to  become  effective 
until  after  the  death  of  the  donor.^ 

XXVni.    MEMBERSHIP   IN   CORPORATIONS 

§3952.  Acquisition  of  membership — Necessity  for  contract. 

A  person  may  become  a  member  by  signing  a  pledge  card,  so 
as  to  be  liable  for  dues  provided  for  by  the  by-laws.^ 

§3963.  Loss  of  membership — Disfranchisement  or  expulsion 
of  members — Particular  grounds.   The  Chicago  Board  of  Trade 

91  Transaction  as   gift  of  stock,  99Eeinhard   v.   Sidney   B.   Roby 

see     Washington     Trust     Co.     v.  Co.,  110  N.  Y.  Misc.  152,  179  N.  T. 

Thomas,  —  E.  I.  — ,  107  Atl.  203.  Supp.  781. 

96  Banner   Window  Glass   Co.   v.  ■     1  In  re  Humphrey 's  Estate,  191 

Barriat,  —  W.  Va.  — ,   102   S.  E.  N.   Y.   App.    Div.    291,   181    N.   Y. 

726.  Supp.  169.     See  also  Orton  v.  Tan- 

»6Hasson    v.    Ko«berle,   —   Cal.  nenbaum,  110  N.  Y.  Misc.  128,  181 

— ,    181    Pac.    387.  N.  Y.  Supp.  84. 

Shrink    V.    Schleuter,    206    111.  2 Mechanieville    War     Chest    v. 

App.  159.  Butterfield,   110   N.   Y.   Misc.   257, 

88  In   re   Cohn,   187   N.   Y.   App.  181  N.  Y.  Supp.  428. 
Div.  392,  176  N.  Y.  Supp.  225. 

645 


§  3963]  Private  Cokpoeations  [Ch.  56 

has  power  to  provide  by  by-law  for  forfeiture  of  membership 
for  fraud  of  the  member  in  securing  his  acceptance  as  a  mem- 
ber.* 

§  3964. Good  faith.    A  board  of  directors  of  a  live  stock 

exchange  are  not  liable  in  damages  for  acts  in  connection  with 
charges  against  a  member  of  the  exchange,  where  acting  in  the 
exercise  of  judicial  authority,  regardless  of  their  motives.* 

§3968. Review  by  the  courts.     An  expelled  member 

who  has  acquired  property  rights  may  resort  to  the  courts  in 
case  of  wrongful  expulsion.*  An  expulsion  of  a  member  will 
be  set  aside  by  the  courts  where  he  is  not  given  a  fair  hearing 
as  required  by  the  regulations,®  but  the  courts  will  not  review 
the  expulsion  of  a  member  of  an  incorporated  club  so  far  as 
the  wisdom  or  expediency  thereof  is  concemed.'  A  member  of 
a  beneficial  society  wrongfully  expelled  may  resort  to  the  courts 
only  when  property  rights  are  involved.*  Mandamus  does  not 
lie  to  compel  reinstatement  on  the  ground  of  mere  informalities 
in  the  proceedings  resulting  in  the  expulsion.' 

§  3969. Remedies  for  wrongful  expulsion.    Suspension 

of  a  branch  lodge  which  in  effect  suspends  its  members  may 
be  enjoined  where  unlawful  or  arbitrary.^" 

§3970. Necessity  for  exhausting  remedies  within  the 

organization.  A  bill  to  reinstate  an  expelled  member  does  not 
lie  where  remedies  available  within  the  corporation  are  not  first 
availed  of.^^    The  courts  will  not  reinstate  an  expelled  member 

3  Turner  v.  Board  of  Trade,  244  8  Grand  Lodge  v.  Taylor,  — 
Fed.  108.                                            ,  ria.  — ,  84  So.  609. 

4  Melady  v.  South  St.  Paul  Live  9  People  ex  rel.  Mermel  v.  Pol- 
Stock  Exchange,  142  Minn.  194,  ish  Nat.  Alliance,  210  111.  App. 
171  N.  W.  806.  156. 

6  Grand  Lodge,  K.  P.  v.  Taylor,  10  Gardner   v.   Newbert,  —  Ind. 

—  Pla.  — ,  84  So.  609.  App.  — ,  128  N.  E.  704. 

6  Universal  Lodge  No.  14  Pree  11  Most  Worshipful .  United 
&  Accepted  Masons  of  City  of  An-  Grand  Lodge  of  Free  &  Accepted 
napolis  v.  Valentine,  134  Md.  505,  Masons  of  Maryland,  Inc.  v.  Lee, 
107  Atl.  531.  131  Md.  681,  103  Atl.  88;  Acri  v. 

7  Richards  v.  Morison,  229  Mass.  Bruscia,  265  Pa.  384,  108  Atl.  717. 
458,  118  N.  E.  868. 
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unless  he  first  has  sought  relief  as  provided  for  by  the  rules 
of  the  company.  12 

XXIX.   CONTROL  OF    CORPORATION   BY   STOCKHOLDERS   OR  MEMBERS; 
POWER  OF  THE  MAJORITY 

A.  General  Bules 

§  3972.  Powers  aJid  duties  of  majority — In  general.^*  A  ma- 
jority stockholder  may  control  the  business  and  dictate  its 
affairs,^*  but  minority  shareholders  cannot  be  forced  by  thp 
majority  to  sell  their  stock.^* 

§3973.  —Majority  stockholders  as  trustees  for  minority. 

Majority  stockholders,  in  controlling  the  corporation,  occupy 
a  fiduciary  relation  towards  the  niinority,^®  as  much  so  as  the 
corporation  itself  or  its  officers  and  directors.^''  Where  a  cor- 
poration is  sought  to  be  held  liable,  as  majority  stockholder,  for 
assets  which  it  has  not  shared  with  the  minority,  fraud  or  mis- 
management is  not  necessarily  involved. ^^  Where  certain  stock- 
holders wrongfully  take  control  of  and  sell  corporate  property, 
under  a  fraudulent  contract,  they  become  trustees  of  the  other 
stockholders  and  chargeable  with  the  market  price  of  the  prop- 
erty at  the  time  they  sold  it.^® 

§  3982.  Extent  of  stock  holdings  as  affecting  rights  and  reme- 
dies. One  holding  a  very  small  amount  of  stock  may  neverthe- 
less bring  a  stockholders'  suit.*"  A  minority  stockholder, 
although  his  interest  is  only  one  per  cent  of  the  total  stock, 

12  state  ex  rel.  Cammann  v.  Kavanaugh  Knitting  Co.,  226  N. 
Tower  Grove  Turn  Verein,  —  Mo.      Y.  185,  123  N.  E.  148. 

App.  — ,  206  S.  W.  242.  17  Southern  Pac.   Co.   v.   Eogert, 

13  See  also  §  1754,  supra.  250  U.  S.  483,  63  L.  Ed.  1099. 

14  Kalian  v.  Alaska  Junk  Co.,  —  18  Southern  Pae.  Co.  v.  Bogert, 
Wash.  — ,  189  Pac.  262.  250  XT.  S.  483,  63  L.  Ed.  1099,  mod- 

16  Brown     v.     British     Abrasive  ifying  244  Fed.  61. 

Wheel  Co.,  Ltd.,  [1919]  1  Ch.  Div.  19  Fredenhall  v.  Shroder,  —  Cal. 

290.  App.  — ,  188  Pac.  580. 

16  Southern  Pac.   Co.  v.   Bogert,  20  General     Inv.     Co.     v.     Lake 

250  IT.  S.  483,  63  L.  Ed.  1099,  mod-  Shore   &   M.   S.   Ey.   Co.,   250  Fed. 

ifying  244  Fed.  61;  Kavanaugh  v.  160,  173,  aff'g  226  Fed.  976. 
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is  entitled  to  relief  where  corporate  assets  are  dissipated.^^ 
However,  the  fact  that  other  minority  stockholders  do  not  join 
in  a  stockholders'  suit  attacking  acts  of  the  majority  is  worthy 
of  consideration.^^ 

B.  Pariicular  Forms  of.  Corporate  Control 

§3984.  In  general.  The  doctrine  by  which  the  holders  of  a 
majority  of  the  stock  who  dominate  the  corporate  affairs  are 
trustees  for  the  minority,  is.  based  on  the  fact  of  control  of  the 
common  property,  and  is  not  affected  by  the  particular  means  by 
which  or  manner  in  which  the  control  is  exercised.^' 

§  3988.  Corporation  as  majority  stockholder — In  general.   A 

corporation  is  liable  to  minority  stockholders  of  another  cor- 
poration,, for  its  acts  as  majority  stockholder  to  the  detriment 
of  minority  stockholders,  although  it  really  was  not  a  stock- 
holder, where  it  controlled  a  company  which  held  a  majority  of 
such  stock  and  acted  under  its  orders.** 

§3990.  — Holding  companies.  A  holding  company  is  not 
merged  in  a  subsidiary  company  and  does  not  lose  its  corporate 
identity.**  Courts  will  not  hesitate  to  grant  merited  relief 
where  a  subsidiary  company  becomes  bankrupt,  so  far  as  the 
holding  company  is  concerned.*® 

C.  In  What  Cases  Minority  May  Resort  to  Courts 

§  3991.  General  rule.*'  Equity  will  protect  a  minority  stock- 
holder "against  the  acts  or  threatened  acts  of  the  board  of 
directors  or  of  the  managing  stockholders  of  the  corporation, 
which  violate  the  fiduciary  relation  and  are  directly  injurious 
to    the   stockholders. ' '  *'     Minority   stockholders    may   sue  to 

21  Gordon  v.  Brucker,  208  III.  25  City  of  Holland  v.  Holland 
App.-188.                                                      City   Gas   Co.,    257   Fed.    679,   and 

22  Presidio  Min.  Co.  v.  Overton,      see  §§22,  45,  supra. 

261  Fed.  933.  26  City    of    Holland    v.    Holland 

23  Southern   Pae.   Co.   v.   Bogert,      City  Gas  Co.,  257  Fed.  679. 

250  IT.  S.  483,  63  L.  Ed.  1099.  27  See    Kremer    v.    PuWic    Drug 

24  Southern  Pae.   Co.   v.  Bogert,  Co.,  41  S.  D.  365,  170  N.  W.  571. 
250  if.  S.  483,  63  L.  Ed.  1099,  mod-  28  Kavanaugh      v.      Kavanaugh 
ifying  244  Fed.  61,  which  aff'd  226  Knitting  Co.,   226   N.  T.   185,  123 
Fed.  500.  N.  E.  148,  rev'g  on  other  grounds 
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terminate  a  contract  giving  a  perpetual  and  exclusive  option  to 
another  to  purchase  stock  of  the  corporation,  where  prejudicial 
to  such  minority  stockholders.^' 

Where  the  stock  of  a  corporation  is  owned  by  two  persons, 
and  on  its  ceasing  to  do  business  the  majority  stockholder  pro- 
ceeds to  convert  all  the  corporate  property  to  his  own  use,  the 
minority  stockholder  may  sue  the  majority  stockholder,  making 
the  corporation  a  party  defendant,  and  a  judgment  may  be  en- 
tered against  the  majority  stockholder  for  his  aliquot  part  of  the 
funds  due  the  corporation.^" 

§3992.  Intra  vires  acts  where  there  is  no  bad  faith — ^Rule 
stated.*'  The  court  will  not  by  mandatory  injunction  vest  the 
exclusive  management  in  a  minority  stockholder  and  thereby 
oust  the  directors  put  in  by  the  majority  stockholder,  merely 
because  if  a  certain  contract  between  the  two  stockholders  had 
been  carried  out  it  would  have  been  highly  beneficial  to  both.** 

§3997.  Bad  faith  or  fraud — Rule  stated.  Minority  stock- 
holders are  entitled  to  relief  where  the  managing  officers  are 
running  the  corporation  solely  for  the  benefit  of  another  cor- 
poration.** Where  majority  stockholders,  by  deception  as  to 
profits,  induce  the  minority  to  exchange  common  for  preferred 
stock,  the  majority  can  be  compelled  to  return  such  common 
stock  and  account  for  the  profits.** 

§  3998.  —  Misappropriation  or  diversion  of  corporate  funds 
or  assets.  Majority  stockholders  are  liable  to  account  for  re- 
fusing to  make  a  pro  rata  distribution  of  proceeds  of  sales  of 
corporate  property  among  minority  stockholders,  although  not 
guilty  of  any  fraud  or  mismanagement.*^  It  has  been  held  that 
a  minority  stockholder  may  sue  and  recover  from  a  majority 

184  N.  T.  App.  Div.  650,  172  N.  Y.  App.    Div.    625,    176    N.    Y.    Supp. 

Supp.  376.  233. 

29  Kingston  v.  Home  Life  Ins.  SSBernheim  v.  Louisville  Prop- 
Co.,  —  Del.  — ,  104  Atl.  25,  afE'g  erty  Co.,  185  Ky.  63,  214  S.  W. 
101  Atl.  898.  801. 

30  Dill  V.  Johnston,  —  Okla.  — ,  34Maegill  v.  Macgill,  135  Md. 
179  Pac.  608.  384,  109  Atl.  72. 

81  See  §  4065,  infra.  35  Southern   Pae.   Co.   v.   Bogert, 

82  Cnppy    V.    Ward,    187    N.    Y.      250  TT.  S.  483,  63  L.  Ed.  1099. 
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stockholder  his  aliquot  part  of  the  assets  of  the  corporation 
diverted  by  such  majority  stockholder,  at  least  where  the  cor- 
poration is  a  two  man  corporation;  and- it  is  not  necessary  to 
render  judgment  in  favor  of  the  corporation  or  to  have  the 
corporation  sue.*^ 

§3999.  — Division  of  assets.  If  majority  stockholders  pro- 
cure a  sale  of  the  corporate  property  and  themselves  acquire  it, 
the  minority  cannot  be  excluded  from  a  fair  participation  in 
the  proceeds  of  the  sale.*'' 

E.  Eights  of  Minority  as  to  Sale,  Exchange  or  Lease  of  Cor- 

porate Property 

§  4010.  In  general.  Where,  through  control  by  majority 
stockholders,  a  sale  of  the  corporate  property  is  made  and  the 
property  acquired  by  the  majority,  the  minority  cannot  be  ex- 
cluded from  a  fair  participation  in  the  fruits  of  the  sale.** 

• 

§  4011.  Power  of  majority  to  dispose  of  all  of  corporate  prop- 
erty— General  nile.*^ 

§  4014.  —  Where  sale  expressly  authorized  by  statute.*' 

§  4016.  Taking  stock  or  bonds  of  another  corporation.*^ 

F.  Statutes  Requiring  Consent  of  Certain  Per  Cent  of  Stock 
§  4018.  General  considerations.*^ 

G.  Defenses  Against  Minority  Stockholders 

§4023.  Laches,  ratification  and  estoppel.*'  Minority  stock- 
holders are  estopped  to  attack  the  validity  of  a  corporate  lease 

36  Dill  V.  Johnston,  —  Okla.  — ,  Purchase  by  majority  staek- 
179  Pac.   608.  holders,  see  §  4035,  infra. 

37  Southern   Pac.   Co.   v.   Bogert,  40  See   §  1210,  supra. 
250  IT.  S.  483,  63  L.  Ed.  1099.  «  See  §  1211,  supra. 

38  Southern   Pac.   Co.   v.   Bogert,  -12  See  §  1736,  supra. 

250  U.  S.  483,  63  L.  Ed.  1099,  mod-  43  Por   numerous   applications  of 

ifying  244  Fed.  61.  rule  as  to  laches,  see  Baillie  v.  Co- 

39  See  §  1206  et  seq.,  supra.  lumbia   Gold  Min.   Co.,   86  Ore.  1, 
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many  years  after  its  execution,  where  they  had  had  knowledge 
thereof.**  Laches  precludes  an  attack  by  minority  stockholders 
on  a  sale  by  the  corporation  of  all  its  property,  where,  with 
knowledge,  nothing  is  done  until  the  purchasing  corporation  is 
a  business  success.**  Delay  of  over  two  years  in  attacking  a 
sale  of  all  the  corporate  assets  for  fraud  has  been  held  not 
laches  on  the  part  -of  a  minority  stockholder,  where  it  was  some 
time  before  he  had  full  knowledge  of  the  facts.*®  Lapse  of  over 
twenty  years  is  not  laches  on  the  part  of  minority  stockholders, 
where  most  of  the  time  they  have  been  unsuccessfully  seeking  to 
discover  the  appropriate  remedy  by  various  actions,  and  de- 
fendant was  not  prejudiced  by  the  delay.*' 

H.  Remedies  of  Minority  Stockholders 

§  4025.  In  general.  Minority  stockholders  are  entitled  to  an 
accounting  from  majority  stockholders  who  freeze  them  out  by 
voting  a  dissolution  of  the  corporation  and  then  purchasing  the 
assets  through  a  new  corporation.**  Where  there  is  only  one 
stockholder  objecting  to  the  transfer  of  the  corporate  assets  to 
a  new  company,  and  he  sues  for  a  receiver  and  a  distribution 
of  the  corporate  assets,  the  court  properly  gives  the  new  com- 
pany the  right  to  retain  such  assets  on  paying  complainant  the 
value  of  his  stock.*^ 

§4027.  Statutory  provisions  for  compensating  dissenting 
stockholders.  The  benefit  of  the  statute  as  to  appraisement  of 
stock  of  nonconsenting  minority  stockholders  is  not  confined  to 
stockholders  of  record.*"  A  dissenting  stockholder  who  seeks 
an  appraisement  of  the  value  of  his  stock  on  a  sale  of  all  or 
practically  all  the  corporate  property,  may  compel  a  purchase 
of  his  stock  at  the  appraised  value  although  the  sale  was  void- 

166  Pac.   965,   and   also    §  4072    et  250  U.  S.  483,  63  L.  Ed.  1099,  mod- 

seq.,  infra.  ifying  244  Fed.  61. 

44  Elder  v.  Western  Min.  Co.,  48  Major  v.  American  Malt  & 
263  Fed.  414.  Grain  Co.,  110  N.  Y.  Misc.  132,  181 

45  Carrier    v.    Dixon,    142    Tenn.  N.  T.  Supp.  152. 

122,  218  S.  W.  395.  49  Kremer  v.  Public  Drug  Co.,  — 

46Tierney  v.  United  Pocahontas  S.  D.  — ,  170  N.  W.  571. 

Coal  Co.,  —  W.  Va.  — ,  102  S.  E.  60  In  re  Eowe,  107  N.  Y.   Misc. 

249.  549,  176  N.  Y.  Supp.  753. 
47  Southern  Pae.   Co.   v.  Bogert, 
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able  at  his  election  because  consent  thereto  was  not  given  at  a 
stockholders'  meeting.^^  In  Ohio,  an  award  of  arbitrators  in 
favor  of  dissenting  stockholders,  on  a  sale  of  all  the  corporate 
assets,  as  to  the  amount  which  should  be  paid  such  dissenters 
for  their  stock,  may  be  set  aside  where  legal  defects  appear  on 
the  face  of  the  award.^*  In  New  York,  so  far  as  the  "Stock 
Corporation  Law"  is  in  conflict  with  the  "Transportation 
Corporations  Law"  as  to  appraisement  of  the  value  of  stock  of 
dissenting  stockholders  of  a  telephone  company,  on  a  sale  of  all 
its  property,  the  latter  must  prevail.^* 

In  case  of  national  banks,  the  federal  statutes  provide  that 
a  stockholder  who  does  not  assent  to  an  amendment  of  the 
charter  extending  corporate  existence,  may,  on  giviilg  notice, 
obtain  the  value  of  his  shares.^* 

XXX.  DEALINGS  BETWEEN  CORPORATION  AND  ITS  STOCKHOLDERS  AND 
DEALINGS  OP    STOCKHOLDERS   WITH    CORPORATE    PROPERTY 

§  4030.  Validity  of  contracts  between  corporation  and  stock- 
holder— General  rule.  Stockholders  may  contract  with  the  cor- 
poration and  so  become  a  creditor  and  entitled  to  all  the  rights 
and  remedies  of  creditors.^^  However,  the  rule  that  a  stock- 
holder may  deal  with  a  corporation  the  same  as  any  stranger  is 
subject  to  the  qualification  that  the  transaction  be  free  from 
fraud  and  not  unfair  to  the  corporation  itself.^® 

§1 4032.  —  Purchase,  sale  or  lease,  A  sale  of  all  the  property 
of  a  corporation  to  part  of  the  stockholders  cannot  be  com- 
plained of  where  fair  and  just,  merely  because  of  the  relation- 
ship of  the  purchaser.^' 

Blln  re  Drosnes,  187  N.  T.  App.  B6  Merchants'    Bank    of    Mobile 

Div.  425,  175  N.  Y.  Supp.  628  (but  v.  Zadek,  —  Ala.  — ,  84  So.  715. 
see    dissenting   opinion   of   Justice  Construction    of    agreement    be- 

Page).  tween    corporation    and   its    stock- 

62  Hoffard  v.  Williams  Shoe  Co.,  holders  for  services,  see  Gay  v. 
95  Ohio  St.  376,  117  N.  E.  17.          -  American  Trading  Co.,  179  Ky.  94, 

63  In    re    Bronson,     164    N.    Y.  200  S.  "W.  353. 

Supp.  179.  66  Smith  v.  Smith,  —  Tex.  Civ. 

64  Conwayi  v.    First    Nat.    Bank,      App.  — ,  213  S.  W.  273. 

256   Fed.    277,   discussing   question  67  Carrier    v.    Dixon,    142    Tenn. 

of  notice.  122,  218  S.  W.  395. 
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§  4033.  —  Guaranty  of  corporate  debts.^^  Of  course  even  a 
minority  stockholder  may  make  himself  personally  liable  for 
work  performed  on  buildings  owned  by  the  corporation,  as  an 
original  promisor  as  distinguished  from  a  guarantor.^^ 

§  4035.  —  Frauds  upon  other  stockholders.  Where  the  pur- 
chaser of  all  the  assets  of  a  corporation  is  another  company 
owned  entirely  by  the  majority  stockholder  of  the  seller,  the 
utmost  good  faith  is  required  to  prevent  the  setting  aside  of 
the  sale  at  the  suit  of  a  minority  stockholder  of  the  seller.®" 
But  a  minority  stockholder  in  a  failing  corporation  cannot  com- 
plain that  the  corporate  property  sold  to  pay  debts  was  pur- 
chased by  or  in  behalf  of  majority  stockholders,  where  the 
former  was  nOt  misled  and  there  was  no  fraud.®^ 

§4036.  — Operation  and  effect.  If  a  solvent  corporation 
deeds  lands  to  its  stockholders  without  objection  from  creditors, 
the  beneficial  interest  passes  as  well  as  the  legal  title.®^ 

§4037.  Dealings  between  corporations  where  one  owns  ma- 
jority of  stock  of  another.^' 

§  4041.  Recovery  on  implied  contract — For  personal  services. 

A  stockholder  may  be  awarded  compensation  for  services  per- 
formed by  him.®*  He  is  entitled  to  compensation  for  services 
rendered  in  selling  corporate  property,  where  the  services  were 
rendered  on  the  request  of  the  corporation.®^ 

§4042.  Individual  profits.  Where  a  large  stockholder  is 
selected  as  agent  to  sell  corporate  property,  secret  profits  made 
by  him,  to  the  detriment  of  the  other  stockholders,  may  be 
recovered  back.®®    Fraud  of  a  stockholder  resulting  in  another 

68  See  §  4140,  infra.  tional  Park  Bank,  261  Fed.  817. 

59  Alexander  v.  Dove,  231  Mass.  63  See   §  4035,  supra. 

362,  121  N.  E.  74.  64  See    Mitchell    v.    Forest    City 

60Tieruey  v.  TJuited  Pocahontas  Printing  Co.,  187  N.  Y.  App.  Div. 

Coal  Co.,  —  W.  Ta.  — ,  102  S.  E.  743,  176  N.  Y.  Supp.  157. 

249,    citing    Fletcher     Cyc.     Corp.  65  Hjorth    Oil    Co.    v.    Curtis,   25 

§  2360.  Wyo.  1,  3  A.  L.  E.  765  with  note, 

eiMarcoux      v.      Eeardon,     203  163  Pac.  362. 

Mich.  506,  169  N.  W.  893.  66  Smith  v.   Smith,  —  Tex.  Civ. 

62  See  City  of  Ft.  Worth  v.  Na-  App.  — ,  213  8.  W.  273. 
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stockholder  illegally  obtaining  secret  profits,  makes  the  former 
equally  liable  therefor  even  though  he  received  no  part  of  such 
profits.^''  There  can  be  no  recovery  against  stockholders  on  the 
ground  of  alleged  secret  profits  where  they,  to  protect  advances 
made  to  the  corporation,  buy  in  the  title  to  mining  claims  which 
the  corporation  had  contracted  to  purchase  with  an  option  to 
abandon  the  contract  on  forfeiture  of  all  payments  made,  al- 
though such  stockholders  concealed  the  purchase  from  the  cor- 
poration, where  the  corporation  was  not  injured  by  the  secrecy 
of  the  stockholders.^* 

§  4043.  Knowledge  of  corporate  affairs  as  imputable  to  stock- 
holders dealing  with  corporation.  A  stockholder  is  not  charge- 
able with  notice  of  the  condition  of  the  corporation  and  of  the 
manner  its  business  was  conducted,  including  a  certain  sale  of 
stock.®'  Stockholders  are  not  chargeable  with  knowledge  of  the 
contents  of  or  entries  in  the  ordinary  financial  books  of  account 
of  a  corporation,'"'  and  where  a  stockholder  makes  a  contract 
with  the  corporation,  he  is  not  chargeable  with  constructive 
notice  of  a  resolution  adopted  by  the  board  of  directors.'^  Notice 
to  certain  officers  and  stockholders  is  imputed  to  certain  other 
stockholders  whom  they  represent.''^ 

§  4044.  Purchase  of  corporate  property  at  forced  sale  or  of 
claims  against  the  corporation.  Where  there  was  a  collision 
between  a  street  car  and  a  train,  a  stockholder  of  the  street  car 
company  had  a  right  to  purchase  claims  of  persons  injured,  even 
though  he  intended  to  benefit  the  street  car  company  by  so  doing. 
This  was  held  in  an  action  by  such  stockholder,  as  an  assignee 
of  claims,  against  the  steam  railway  company.'* 

§4046.  Stockholders   as  creditors — Rights  as  creditor.     A 

stockholder  who  is  also  a  creditor  has  the  same  rights  as  other 
creditors,'*  although  it  has  been  held  that  a  stockholder  who 

67  Smith  v.  Smith,  —  Tex.  Civ.  71  Cardwell  v.  Garrison,  176  N. 
App.  — ,  213  S.  W.  273.  C.  476,  103  S.  E.  3. 

68  Munro  v.  Smith,  243  Fed.  654.  72  Parks  v.  Hughes,  145  La.  221, 

69  Murphy  v.  Estle,  75  Okla.  75,  82  So.  202. 

182  Pae.  83.  73  Ellis  v.   Chicago   &   N.   W.  R. 

70  Miley  v.  Heaney,  168  Wis.  58,  Co.,  167  Wis.  392,  167  N.  W.  1048. 
169  N.  W.  64.  74  La  Salle  St.  Trust  &  Savings 
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advanced  money  to  a  corporation  to  pay  a  mortgage  is  not  sub- 
rogated to  the  rights  of  the  mortgagee.''^ 

§  4048.  Dealings  with  corporate  property.''^  An  ex-stock- 
holder may  buy  the  interest  of  the  lessor  in  a  lease  in  which  the 
corporation  is  the  assignee  of  the  lessee,  and  enforce  the  pay- 
ment of  rent,  although  he  was  one  of  several  stockholders  who 
obtained  the  lease  and  assigned  it  to  the  corporation.''''' 

XXXI.  ACTIONS  BY  STOCKHOLDERS   TO   ENFORCE  INDIVIDUAL  RIGHTS, 

OR  REDRESS  OR  PREVENT  INDIVIDUAL  INJURIES 

§  4050.  In  general.''*  Stockholders  have  no  cause  of  action  for 
the  bringing  of  suits  against  the  corporation,  causing  incidental 
injury  to  the  stockholders.'''  A  purchaser  of  all  the  rest  of  the 
corporate  stock,  including  the  good-will  of  the  corporation,  may 
sue  as  an  individual,  rather  than  in  a  representative  capacity, 
for  breach  of  the  contract  in  regard  to  good-will.*"  The  bring- 
ing of  a  stockholders'  suit  does  not  bar  a  subsequent  action  as 
an  individual  against  corporate  officers.*^ 

In  an  action  by  minority  stockholders  against  a  majority 
stockholder  to  hold  the  latter  as  trustee,  for  the  plaintiffs  in- 
dividually, of  the  proceeds  of  sales  of  corporate  property,  the 
corporation  is  not  a  necessary  defendant.** 

XXXII.  REMEDIES  OF  STOCKHOLDERS  FOR  INJURIES  TO  CORPORATION; 

RIGHTS  OP  ACTION  AND  PROCEDURE 

§4051.  In  general;  corporate  and  individual  injuries  dis- 
tinguished.   A  derivative  action  by  a  stockholder  is  distinguish- 

Bank  v.    Topeka   Milling   Co.,    101  tive    action    and    one    brcmght    by 

Kan.  446,  L.  E.  A.  1918  A  574,  167  stockholders    in    their    own    right, 

Pac.  1036.  see    Major    v.    American    Malt    & 

76Karasik  v.  People 's' Trust  Co.,  Grain  Co.,  110  N.  T.  Misfl.  132,  181 

252  Fed.  324.  N.  Y.  Supp.  152. 

76  Whether  transaction  by  79  Hodge  v.  Meyer,  252  Fed.  479. 
stockholder  a  payment  or  a  pur-  80  Komow  v.  Simplex  Cloth-Cut- 
ehase  of  a  note  executed  by  the  ting  Mach.  Co.,  109  N.  Y.  Misc. 
corporation,  see  Kelley  v.   Briggs,  358,  179  N.  Y.  Supp.  682. 

—  Mo.  App.  — ,  223  S.  W.  959.  81  Higgins  v.  Applebaum,  186  N. 

77  Jarvis  v.  G.  &  J.  Coal  Co.,  203  Y.  App.  Div.  682,  174  N.  Y.  Supp. 
111.  App.  471.  807. 

78  See  also  §  4051,  infra.  82  Southern  Pac.   Co.   v.   Bogert, 
Distinction    between    represeuta-       250  U.  S.  483,  63  L.  Ed.  1099. 
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able  from  a  direct  action  as  an  individual.**  A  stockholder 
cannot  sue  for  the  corporation  except  under  certain  conditions.** 
A  cause  of  action  belonging  to  a  corporation  cannot  be  asserted 
by  stockholders  as  individuals,  especially  where  the  corporation 
is  not  a  party.*^ 

What  is  a  personal  cause  of  action  and  what  is  a  representa- 
tive cause  of  action  is  not  determinable  by  the  relief  sought.** 
Alleging  that  wrongful  acts  of  directors  are  the  result  of  a 
conspiracy  does  not  change  the  character  of  an  action  by  a 
stockholder  from  a  derivative  one  to  an  individual  one.*''  Acts 
which  may  result  in  depreciating  the  value  of  corporate  stock 
give  a  cause  of  action  to  a  stockholder  not  individually  but 
merely  as  a  representative  of  the  corporation.**  Improper  manip- 
ulation of  funds  by  the  controlling  stockholder  creates  a  cause 
of  action  in  favor  of  the  corporation  rather  than  in  favor  of  a 
stockholder  as  an  individual.**  A  cause  of  action  for  an  ac- 
counting from  majority  stockholders  for  conspiracy  in  dissolv- 
ing a  corporation  and  organizing  a  new  one,  involving  an 
alleged  wrongful  division  of  assets,  is  a  representative  one  and 
not  one  which  can  be  brought  by  minority  stockholders  in  their 
own  right.*"  A  suit  by  a  stockholder  against  bank  directors 
for  negligence  relating  to  loans,  whereby  corporate  losses  were 
sustained  resulting  in  an  assessment  on  stockholders,  is  a  de- 
rivative one  and  not  an  action  as  an  individual.*^  Majority 
stockholders  who  enter  into  a  contract  to  consolidate  the  cor- 
poration have  no  individual  right  of  action  for  damages  for 
wrongful  interference  by  third  persons  causing  a  breach  of  the 
contract,  the  injury  being  to  the  corporation.** 

83Eothbart   v.    Star   Wet    Wash  88  Snyder   v.  Bender,  173   N.  T. 

Laundry  Co.,  185  N.  T.  App.  Div.  Supp.  401. 

807,  174  ]Sr.  Y.  Supp.  76.  89Baillie  v.  Columbia  Gold  Min. 

«4Zadek  v.  Merchants'  Bank,  —  Co.,  86  Ore.  1,  166  Pac.  965. 

Ala.  — ,  85  So.  552.  90  Major    v.    American    Malt    & 

85  Merchants'  Bank  of  Mobile  Grain  Co.,  110  N.  Y.  Misc.  132,  181 
V.  Zadek,  —  Ala.  — ,  84  So.  715.  N.  Y.  Supp.  152. 

86  Eothbart   v.    Star    Wet    Wash  91  Harris   v.  Waters,   112  N.   Y. 
Laundry  Co.,  185_  N.  Y.  App.  Div.  Misc.  640,  183  N.  Y.  Supp.  721. 
807,  174  N.  Y.  Supp.  76.  92  Hodge  v.  Meyer,  252  Fed.  479. 

87Lukaoh    v.    Blair,    108    N.    Y. 
Misc.  20,  178  N.  Y.  Supp.  8. 
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§  4052.  Right  to  sue  at  law.  Stockholders  cannot  sue  at  law 
as  individuals  where  the  cause  of  action  belongs  to  the  corpora- 
tion.8* 

§  4053.  Right  to  sue  in  equity  or  equitable  action.  Equity 
has  jurisdiction  of  a  stockholders '  suit  to  set  aside  an  issue  of 
stock  because  absorbed  by  the  directors  without  giving  other 
stockholders  a  chance  to  subscribe  thereto,  where  the  control 
of  the  corporation  is  involved,  since  the  remedy  at  law  for  dam- 
ages for  an  improper  sale  of  stock  may  be  entirely  inadequate.®* 
Adequate  remedy  at  law  is  no  defense  to  an  action  under  section 
91a  of  the  New  York  General  Corporation  Law  providing  for 
a  suit  in  equity  by  a  corporation  or  its  receiver  or  trustee  in 
bankruptcy  to  compel  one  or  more  directors  or  officers  to  ac- 
count for  injuries  to  or  losses  of  corporate  funds  through  negli- 
gence or  omission  to  act.®* 

§4054.  Statutory  remedies  and  rights  of  action.®^ 

§4056.  Right  as  affected  by  insolvency,  receivership  or 
bankruptcy.  A  stockholders'  suit,  after  dissolution  of  the 
corporation,  can  be  brought  only  after  demand  on  and  refusal 
of  the  liquidating  trustees  to  sue.®''  Where  the  corporation  is  a 
bankrupt,  stockholders  cannot  sue  on  a  contract  made  primarily 
for  the  benefit  of  the  corporation  and  only  secondarily  or  in- 
directly for  the  benefit  of  the  stockholders,  without  first  making 
a  demand  on  the  trustee  in  bankruptcy  to  sue.®* 

§4058.  Who  are  regarded  as  stockholders  entitled  to  sue — 
In  general.  A  person  entitled  to  receive,  on  the  distribution  of 
the  estate  of  a  decedent,  shares  of  stock,  is  not  a  stockholder 

93  Adams  v.  Haselden,  112  S.  C.  96  Actions  against  officers,  see 
32,  99  S.  E.  762.  §  2620  et  seq.,  supra;  appraisal  of 

94  Glenn  v.  Kittanning  Brewing  stock  of  dissenting  stockholder, 
Co.,  259  Pa.  510,  L.  R.  A.  1918  D  see   §  4027,  supra. 

738,  Ann.  Gas.  1918  D  769,  103  Atl.  97  Major    v.    American    Malt    & 

340.  Grain    Co.,   110    N.   T.   Misc.    132, 

96  Woolson  Spice  Co.  v.  Columbia  181  N.  Y.  Supp.  152. 

Trust  Co.,  193  N.  T.  App.  Div.  661,  98  Horning    v.    Louis    Peters    & 

184  N.  Y.  Supp.  484;  General  Amer-  Co.,  202  Mieh.  140,  167  N.  W.  874. 
icau  Coffee  Co.  v.  Diehl,  86  N.  Y. 
Misc.  547,  149  N.  Y.  Supp.  413. 
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entitled  to  bring  a  stockholders '  suit.®'  Where  a  will  bequeathed 
stock  to  be  held  in  trust  during  the  life  of  testator's  wife  and 
then  to  be  equally  divided  as  a  part  of  the  residuary  estate,  the 
residuary  legatees  take  no  title  to  the  stock,  on  the  death  of  the 
wife,  so  as  to  be  entitled  to  bring  a  stockholders'  suit,  where 
the  intention  was  for  the  executors  to  sell  the  stock  and  divide 
the  proceeds.^ 

A  stockholder  of  a  holding  company  may  bring  a  represen- 
tative action  in  behalf  of  a  subsidiary  company  where  the  direc- 
tors of  both  the  corporations  refuse  to  sue.* 

§4060.  — Transferees  after  injury  complained  of.  Subse- 
quent purchasers  of  stock  cannot  attack  prior  legal  acts  of  the 
corporation,  and  occupy  no  better  position  than  any  other  mi- 
nority stockholder.*  A  stockholder  may  bring  a  stockholders' 
suit,  where  it  is  claimed  shares  of  stock  were  improperly  issued 
to  promoters,  where  the  corporation  has  suffered  a  tangible 
wrong  or  injury,  without  regard  to  whether  the  stockholders 
suing  acquired  their  stock  before  or  after  the  wrongful  acts 
complained  of,  where  they  are  not  mere  interlopers  nor  for 
any  reason  estopped  from  suing.*  A  transferee  of  stock  ac- 
quires no  better  standing  to  attack  acts  of  ofScers  as  negligent 
than  the  transferrer  would  have  had  if  he  had  continued  to  own 
the  stock.^ 

§4061.  Grounds  and  occasions  for  relief — In  general.  Dis- 
senting minority  stockholders  may  sue  to  set  aside  a  sale  of 
corporate  property  for  an  inadequate  consideration,  where  the 
board  of  directors  refuse  to  act.^ 

99Whitaker  v.    Whitaker    Iron  Camp,   180   N.   T.   App.   Div.    409, 

Co.,  249  Fed.  531,   afe'g   238  Fed.  167  N.  T.   Supp.  840,  where  ques- 

980.  tion  was  said  to  be  one  never  de- 

1  Whitaker  v.     Whitaker     Iron  eided  before. 

Co.,  249  Fed.  531.  3  Bernheim  v.  Wallace,  186  Ky. 

2  A     stockholder     in     a    holding      459,  217   S.  W.  916. 

company     may    in     some     circum-  4  Roberson   v.    Draney,   —  Utah 

stances   maintain  a  representative  . — ,  178   Pae.   35. 

action  for  the  benefit  of  the  sub-  5  Harris    v.    Eogers,    190   N.    T. 

sidiary    company    and    thus    indi-  App.  Div.  208,  179  N.  T.  Supp.  799. 

rectly   for    the    advantage    of    the  6  Bentley   v.    Zelma   Oil    Co.,  76 

tolding      company.        Holmes      v.  Okla.   116,  184  Pac.   131. 
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§4062.  — Ultra  vires  acts,  waste,  diversion  or  misapplica- 
tion of  assets.  Fraud  not  only  substantially  injuring  the  rights 
of  minority  stockholders,  but  also  tending  to  destroy  such  rights, 
warrants  a  stockholders'  suit.''  A  stockholders'  suit  lies  in  ease 
of  fraudulent  appropriation  of  corporate  funds  and  the  destruc- 
tion of  the  corporate  property  through  the  agency  of  the  direc- 
tors.* Minority  stockholders  may  sue  to  cancel  conveyances  of 
corporate  property  fraudulently  made  by  corporate  officers,* 
or  to  cancel  stock  wrongfully  issued  without  consideration.^ 

§4064.  — Wrongdoing  or  neglect  by  officers  and  directors. 

Fraud  of  officers  is  ground  for  a  stockholders'  suit.^^  A  stock- 
holder may  sue  in  behalf  of  the  corporation  to  enforce  the 
liability  of  directors  for  fraud,  mismanagement,  etc.^^ 

§4065.  — Impolitic  and  inexpedient  acts  and  dealings;  dis- 
cretion in  management  and  policy.  Courts  cannot  interfere  in 
matters  relating  to  internal  management  of  the  corporation.^* 
Whether  an  act  is  good  business  is  exclusively  a  question  for 
the  board  of  directors.^*     Courts  will  not  substitute  their  judg- 

7  Bates  V.  Werries,  198  Ma.  App.  U.  Tel.  Co.  v.  Public  Service  Com- 
209,  199  S.  W.  758.  mission,  192.  N.  Y.  App.  Div.  748, 

8  James  v.  P.  B.  Steifer  Min.  183  N.  Y.  Supp.  659;  Thurmond  v. 
Co.,  35  Cal.  App.  778,  171  Pac.  117.  Paragon  Colliery  Co.,  82  W.  Va.  49, 

9Bentley  v.  Zelma  Oil  Co.,  75  95  S.  E.  816.  See  Cuppy  v.  Ward, 
Okla.  116,  184  Pac.  131.  187  N.  Y.  App.  Div.  625,  176  N.  Y. 

10  A    stockholders'    suit    lies    to      Supp.  233. 

cancel    stock    issued    by    directors  Internal    affairs    of    a    religious 

in    exchange    for    worthless    land.  corporation    cannot    be    interfered 

James  v.   P.   B.   Steifer   Min.   Co.,  with     by     the     courts.       King     v. 

35  Cal.  App.  778,  171  Pac.  117.  Smith,  106  Kan.  624,  189  Pac.  147. 

11  James  v.  P.  B.  Steifer  Min.  The  discretion  of  the  directors 
Co.,  35  Cal.  App.  778,  171  Pac.  to  raise  money  to  pay  debts  by 
117;  Steitz  v.  Old  Dominion  Cop-  a  sale  of  a  part  or  all  of  the  un- 
per  Mining  &  Smelting  Co.,  89  N.  issued  stock,  instead  of  by  other 
J.  Eq.  265,  104  Atl.  214.  means,  will  not  be  interfered  with 

12  Smith  v.  Eader,  31  Idaho  by  the  courts,  since  relating  to 
423,  173  Pac.  970,  and  see  §  2679  internal  management.  Thurmond 
et  seq.,   supra.  v.    Paragon    Colliery    Co.,    82    W. 

13  Du  Pont  V.  Du  Pont,  256  Fed.  Va.  49,  95  S.  E.  816. 

129,  aff'g  251  Fed.  937;  Haldeman  11  General    Inv.    Co.    v.    Bethle- 

V.  Haldeman,  176  Ky.  635,  197  S.  hem  Steel  Corporation,  248  Fed. 
W.    376;    People    ex    rel.    Western      303,   312. 
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ment  for  that  of  the  governing  body  of  the  corporation,  at  the 
instances  of  minority  stockholders,  unless  the  acts  complained 
of  are  so  clearly  against  the  interest  of  the  minority  as  to 
amount  to  a  wanton  and  fraudulent  destruction  of  their  rights 
and  constitute  a  clear,  substantial  and  flagrant  violation  of 
corporate  duty.^^ 

For  instance,  a  court  of  equity  cannot  substitute  its  judg- 
ment for  that  of  the  corporation,  aeting  through  its  directors 
or  stockholders,  as  to  whether  the  corporation  should  acquire 
an  asset  to  which  it  has  no  title  but  merely  an  inchoate  right 
to  assert  a  title. ^^  In  a  stockholders'  suit  against  a  director  in 
behalf  of  the  corporation,  alleged  excessive  salary  paid  to  him 
as  president,  manager,  etc.,  cannot  be  recovered,  where  the 
corporation  has  refused  to  sue,  unless  the  corporation  has  acted 
in  bad  faith  or  fraudulently.^'' 

§  4068.  Prerequisites  and  conditions  to  suit  by  stockholder — 
Demand  on,  and  refusal  by  corporation  to  sue.^*  Where  stock- 
holders sue  as  representing  the  corporation,  it  is  a  condition 
precedent  that  they  first  seek  relief  through  the  corporation 
where  there  is  no  legal  excuse  for  not  doing  so.^'  In  some  juris- 
dictions, however,  this  rule  as  to  demand,  etc.,  does  not  apply 
to  a  suit  against  the  corporation  by  a  stockholder,  seeking,  in 
his  own  direct  right,  to  enjoin  it  from  doing  an  illegal  aet.^' 

§  4070.  —  Facts  dispensing  with  demand  and  the  like.    No 

demand  is  necessary  where  it  would  be  a  mere  useless  form.^^ 

16  Bice  V.  Thomas,  184  Ky.  168,  19  Soghomonian    v.    Garabedian, 

211  S.  W.  428.  ■  231  Mass.  445,  121  IST.  E.  401;  Solo- 

16  Du  Pont  V.  Du  Pout,  246  Fed.  way  v.  Junius  Coal  &  Wood  Co., 
332.  186  N.  Y.  App.  Div.  879,  175  N.  T. 

Whether     a     corporation     shall  Supp.    1;    Passmore    v.    Allentown 

take  over  a  purchase  of  its  stock  &    Heading    Traction    Co.,   •=—   Pa. 

by  one  of  its  officers,  is  a  matter  — ,     110     Atl.     240;     Barthold    v. 

of    corporate '  policy    with    r/hich  Thomas,    —    Tex.    — ,    210    S.    W. 

the   courts  will  not   ordinarily  in-  506;  Moore  v.  Lewisburg  &  E.  E. 

terfere.     Du  Pont  v.  Du  Pont,  256  B.   Co.,   80   W.   Va.   653,  L.   E.   A. 

Fed.   129,   aff'g   om   this  point   251  1918  A  1028,  93  S.  E.  762. 

Fed.  937.  20  General     Inv.     Co.     v.     Lake 

17  Lane  v.  Wood,  —  Vt.  — ,  106  Shore  &  M.  S.  By.  Co.,  250  Fed. 
Atl.   656.  160,  174,  aft'g  226  Fed.  976. 

18  See  also  §  4056,  supra.  21  James   v.   P.   B.    Steifer   Min. 
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For  instance,  where  the  alleged  wrongdoing  is  that  of  a  major- 
ity of  the  directors,  no  demand  is  necessary.^^  ^  stockholder 
may  sue  without  requesting  the  corporation  to  sue  where  the 
corporation  is  under  the  control  of  directors  who  are  liable  for 
the  loss  sought  to  be  recovered.^^ 

The  mere  fact  that  directors  were  elected  by  the  vote  of  the 
guilty  stockholder  is  no  excuse  for  failure  to  make  a  demand 
on  the  directors.^ 

§  4071.  Defenses  and  objections  to  suit — In  general.  Where 
a  corporation  refuses  to  sue  directors  for  secret  profits,  a  mi- 
nority stockholder  cannot  sue  where  his  conduct  has  been  that 
of  one  trying  to  sue  only  when  the  directors  refused  to  give 
him  a  part  of  such  profits.^*  Assignments  and  releases  by  stock- 
holders are  no  defense  to  a  stockholders'  suit  against  directors, 
it  being  a  derivative  action.*®  A  stockholder's  suit  to  set  aside 
a  sale  of  all  the  corporate  property,  because  of  defects  relating 
to  the  meeting  of  the  directors  and  inadequacy  of  price,  is  not 
barred  by  the  pendency  of  an  action  brought  by  the  corpora- 
tion to  enforce  the  sale.*'' 

§4072.  — Laches,  estoppel,  ratification  or  compromise — In 
general.     Laches  bars  a  stockholders'  suit,*'  but  there  is  no 

Co.,   35    Cal.    App.    778,    171    Pac.  24  Baillie  v.  Columbia  Gold  Min. 

117;    Gordon   v.   Brucker,    208    111.  Co.,  86  Ore.  1,  166  Pae.  965. 

App.  188;   Tasler  v.  Peerless   Tire  25Fullerton     v.      Crawford,      50 

Co.,  144  Minn.  150,  174  N.  W.  731;  Dom.  L.  Rep.   (Can.)   457. 

Liggett  V.  Eoanoke  Water  Co.,  —  26  Harris   v.   Waters,   112   N.   Y. 

Va.  — ,  101  S.  E.  55.  '                    "  Mise.  640,  183  N.  T.  Supp.  721. 

22Magale    v.    Pomby,    132    Ark.  27  Glidden  v.  Diamond  66  Cattle 

289,    201     S.    W.     278;     Smith    v.  &    Dairy    Co.,    178    Cal.    562,    174 

Eader,    31    Idaho    423,    173    Pae.  Pac.  667. 

970;    Almy    v.    Almy,    Bigelow    &  28  Woodward    v.     Huron    Imple- 

Washburn,   Inc.,  —  Mass.  — ,  126  ment  Co.,  200  Mich.  523,  166  N.  W. 

N.  E.  419;  Snyder  v.  Bender,  173  1025;   Carrier  v.  Dixon,  142  Tenn. 

N.  Y.  Supp.  401;  Glenn  v.  Kittan-  122,  218  S.  W.  395.     See  Williams 

niug  Brewing  Co.,  259  Pa.  510,  L.  v.  Croft  Hat  &  Nortion  Co.,  82  W. 

E.  A.  1918  D  738,  Ann.  Cas.  1918  Va.  549,  96  S.  E.  929. 

D    769,    103    Atl.    340;    Moore    v.  Six     months'     delay     held     not 

Lewisburg  &  E.  E.  E.  Co.,   80  W.  laches  in  Almy  v.   Almy,  Bigelow 

Va.  653,  L.  E.  A.  1918  A  1028,  93  &    Washburn,    Inc.,    —    Mass.    — , 

S.  E.  762.  126  N.  E.  419. 

23  Proctor  v.  Farrar,  —  Mo.  — ,  Delay  of   twelve   years  in   seek- 

213  S.  W.  469.  ing   redress   for   fraud,   where   un- 
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laches  until  the  facts  are  known  or  should  have  been  discov- 
ered.^® 

It  has  been  held  that  the  defense  of  laches  or  statute  of 
limitations  cannot  be  urged  by  the  corporation  in  a  stock- 
holders' suit  but  only  by  the  individual  defendants  alleged  to 
be  wrongdoers.^" 

§  4076.  —  Limitation  of  action.  The  cause  of  action  does  not 
accrue,  wit*hin  the  statute  of  limitations,  until  the  discovery  of 
the  fraud.^^  In  California,  a  stockholders'  suit  to  set  aside  a 
fraudulent  issue  of  securities  to  promoters  may  be  brought 
within  three  years  from  the  discovery  of  the  facts  constituting 
the  fraud  or  of  facts  putting  a  prudent  man  on  inquiry.'^ 

Minority  of  the  plaintiff  stockholder  does  not  toll  the  statute 
of  limitations  where  he  sues  not  as  an  individual  but  as  rep- 
resenting the  corporation.^* 

§  4077.  —  Bad  motive  or  want  of  substantial  interest.'* 

§  4079.  Jurisdiction  of  action  or  suit.'^  A  stockholders'  suit, 
where  officers  have  misappropriated  assets,  may  be  brought 
against  a  foreign  corporation,  where  officers  have  transacted  the 
corporate  business  in  the  state.*^ 

In  a  stockholders'  suit  in  a  federal  court,  where  the  officers 
or  persons  controlling  the  corporation  are  opposed  to  the  object 
sought  by  the  complaining  stockholders,  the  corporation  will  be 
aligned  with  the  defendants  as  to  diversity  of  citizenship.*'' 

explained,     bars     a     stockholders'  34  See   §3982,  supra, 

suit     by     minority      stockholders.  35  Venue     of     action    by    stock- 

Whitaker    v.    Whitaker    Iron    Co.,  holder   to   set   aside    resolution   as 

249  Fed.  531.  fraudulent    and    a    conveyance    of 


29  Williams  v.  Croft  Hat  &  No 
tion  Co.,  82  W.  Va.  549,  96  S.  E 
929. 

SOBaillie  v.  Columbia  Gold  Min 
Co.,  86  Ore.  1,  167  Pac.  1167. 

31  James  v.  P.  B.  Steifer  Min, 
Co.,  35  Cal.  App.  778,  171  Pac 
117. 

32Beal  V.  Smith,  —  Cal.  App 
— ,  189  Pac.  341. 

33Magale  v.  Pomby,  132  Ark 
289,  201  S.  "W.  278. 


real  estate  pursuant  thereto,  see 
Dial  V.  Homestead  Land  &  Build- 
ing Co.,  39  Cal.  App.  479,  179  Pac. 
444. 

36  Tasler  v.  Peerless  Tire  Co., 
144  Minn.  150,  174  N.  W.  731. 

37  Whitaker  v.  Whitaker  Iron 
Co.,  238  Ped.  980,  and  see  §  2967, 
supra. 
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§4080.  Parties  plaintiff.  In  an  action  by  minority  stock- 
liolders  against  majority  stockholders,  brought  on  behalf  of  all 
the  stockholders,  other  minority  stockholders  should  be  per- 
mitted to  intervene.'*  The  fact  that  other  minority  stockholders 
do  not  join  in  a  suit  by  a  minority  stockholder  based  on  alleged 
fraud  of  the  majority  stockholders  is  worthy  of  consideration.'^ 
A  person  is  no  less  a  creditor  entitled  to  intervene  in  a  stock- 
holders' suit  because  the  time  for  the  payment  to  him  of  his 
debt  has  not  matured.*"  Stockholders  of  a  holding  company 
may  join  with  stockholders  of  a  subsidiary  company  in  a  stock- 
holders' suit  for  the  benefit  of  the  subsidiary  company .*i  A 
pledgee  of  stock  may  join  in  a  stockholders'  suit.**  Minority 
directors,  the  same  as  minority  stockholders,  may  sue,  under 
equity  rule  27  of  the  federal  courts.*' 

§  4081.  Parties  defendant — The  corporation,  officers  and  other 
stockholders.  Generally  the  corporation  is  a  necessary  party 
defendant,**  at  least  where  the  suit  is  against  directors  for 
fraud,  mismanagement,  etc.*^  In  an  action  by  minority  stock- 
holders to  enjoin  a  corporate  act  in  fraud  of  their  rights,  major- 
ity stockholders  at  whose  instance  such  act  was  to  be  done  need 
not  be  joined  as  defendants.*®  Liquidating  trustees  are  neces- 
sary parties  to  a  stockholders'  suit.*' 

In  federal  courts,  under  the  new  equity  rules,  where  minority 
stockholders  sue  .in  behalf  of  the  corporation,  alleging  trans- 
actions by  directors  defrauding  the  corporation  of  property  for 
their  personal  benefit,  where  a  resident  director  is  made  a 
defendant,  other  directors  out  of  the  jurisdiction  and  who  can- 

38  Southern  Pac.  Co.  v.  Bogert,  44McNeely  v.  E.  I.  Du  Pont 
250  v.  S.  483,  63  L.  Ed.  1099,  de  Nemours  Powder  Co.,  263  Fed. 
modifying   244   Fed.   61.  252;   Barthold  v.  Thomas,  —  Tex. 

39  Presidio  Min.  Co.  v.  Overton,  — ,  210   S.   W.  506. 

261  Fed.  933.  45  Smith     v.     Eader,     31     Idaha 

40  Morse    v.    Metropolitan    S.    S.      423,  173  Pac.  970. 

Co.,    88    N.    J.    Eq.    235,    102    Atl.  46  Southwestern      Portland      Ce- 

524.  ment    Co.   v.   Latta   &   Happer,   — 

41  Holmes  v.  Camp,  180  N.  Y.  Tex.  Civ.  App.  — ,  193  S.  W.  1115. 
App.  Div.  409,  167  N.  T.  Supp.  840.  47  Major    v.    American    Malt    & 

42  Boyd  V.  Applewhite,  —  Miss.  Grain  Co.,  110  N.  T.  Misc.  132, 
— ,  84  So.  16.  181  N.  T.  Supp.  152. 

43  Curtis    V.    Metcalf,    259    Eed. 
961. 
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not  be  served  and  whose  joinder  would  oust  the  jurisdiction  of 
the  court,  are  not  necessary  defendants.** 

§  4082.  —  Third  persons  or  corporations  involved  in  contro- 
versy. A  stockholders'  suit  for  rescission  or  accounting  for 
profits,  alleging  transfer  of  corporate  property  in  satisfaction 
of  judgment  and  subsequent  transfers,  need  not  make  the  ulti- 
mate transferee  a  defendant.*®  In  a  stockholders'  suit  to  annul 
a  contract  between  their  corporation  and  another,  a  third  cor- 
poration which  was  sought  to  be  enjoined  from  disposing  of 
the  stock  of  the  corporation  in  which  complainants  are  stock- 
holders is  not  a  necessary  party.*" 

§  4083.  Pleading  and  procedure — In  general.  The  bill  must 
not  be  multifarious.^^  A  bill  by  stockholders  to  redress  both 
corporate  and  individual  wrongs  is  multifarious,*^  and  even  in 
code  states  a  stockholder  cannot  join  in  one  action  a  personal 
cause  of  action  and  a  cause  of  action  as  a  representative  of 
the  corporation.**  In  a  stockholders'  suit  in  behalf  of  the  cor- 
poration, although  the  corporation  is  made  a  defendant,  the 
stockholders  cannot  join  causes  of  action  that  the  corporation 
could  not  have  joined.** 

§4084.  — Alleging  cause  of  action  and  plaintiff's  right  as 
stockholder.**     If  the  complaint  states  that  plaintiff  is  a  di- 

48Krou3e     v.     Brevard     Tannin  era!     Co.     v.     Fleming,     258    Fed. 

Co.,  249  Fed.  538.  106;     Beal    v.    United    Properties 

49Steitz   V.   Old   Dominion   Cop-  Co.,  —  Cal.  App.  — ,  189  Pac.  346; 

per  Mining  &  Smelting  Co.,  89  N.  James  v.  P.   B.   Steifer   Min.   Co., 

J.  Eq.   265,   104  Atl.  214.  35  Cal.  App.   778,  171  Pac.  117. 

60  Subers  v.  Continental  Securi-  64  Blake  v.  Boston  Develop- 
ties  Co.,  —  Del.  Ch.  — ,  111  Atl.  ment  Co.,  50  Utah  347,  167  Pac. 
483.  672. 

61  See  Almy  v.  Almy,  Bigelow  65  Form  of  petition  in  stock- 
&  Washburn,  Inc.,  —  Mass.  — ,  holders'  suit  is  set  forth  in  Proc- 
126  N.  E.  419.  tor  v.   Farrar,  —  Mo.  — ,   213   S. 

Joinder  of  causes  of  action,  see  W.   469;   Shaw  v.   Sanitary  Street 

Spyder     v.     Bender,     173     N.     Y.  Flushing  Mach.  Co.,  —  Mo.  — ,  213 

Supp.   401.  S.   W.  83. 

62  Zadek  v.  Merchants '  Bank,  Complaint  as  alleging  cause  of 
—  Ala.  — ,  85  So.  552.  action  in  favor  of  stockholder  as 

63  Monte    Eico    Mining    &    Min-  representative   of   corporation,  seo 
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rector,  it  need  not  state  in  the  title  of  the  action  the  represen- 
tative capacity  in  which  he  sues,  in  an  action  under  sections 
90  and  91  of  the  General  Corporation  Law  of  New  York  to 
compel  directors  and  ofBcers  to  account  for  corporate  property 
converted  to  their  own  use.*® 

§  4085.  —  Allegations  as  to  demand  and  refusal  of  corpora- 
tion to  sue.  The  complaint  in  a  stockholders'  suit  must  state 
a  demand  on  the  corporation  to  sue  or  else  an  excuse  therefor.*' 
A  general  statement  that  the  corporation  or  its  board  of  di- 
rectors is  in  control  of  the  guilty  party  is  not  sufficient.**  In 
a  stockholders'  suit,  plaintiff  may  plead  not  only  a  demand  on 
the  corporation  to  sue  and  its  refusal  but  also  that  the  defend- 
ants who  have  acted  fraudulently  are  in  control  of  the  corpora- 
tion.*9 

§  4086.  —  Allegations  under  94th  Equity  Rule  (New  Equity 
Rule  27)  in  federal  courts.  Under  rule  27  of  the  federal 
equity  rules,  a  stockholders'  bill  in  a  federal  court  must  con- 
tain a  verified  allegation  that  the  suit  is  not  a  collusive  one  to 
confer  jurisdiction  on  the  federal  court  in  a  case  which  it 
otherwise  would  not  have  cognizance  of.®°  The  bill  in  a  stock- 
holders' suit,  in  a  federal  court,  is  sufficient,  unless  a  motion 
is  made  for  further  and  better  particulars,  where  it  alleges  that 
the  transactions  complained  of  were  brought  to  the  attention 
of  the  directors,  although  not  stating  the  time,  place,  etc.,  and 
where  the  date  when  complainants  became  stockholders  was  not 
stated.®^ 

§4089.  Conduct  and  control  of  action;  discontinuances  and 
compromises.  Plaintiff  in  a  stockholders'  suit  may  dismiss  it, 
although  brought  in  favor  of  a  class.®^    "Where  one  minority 

Eothbart  v.  Star  Wet  Wash  Laun-  Co.,  86  Ore.   1,  166  Pac.  965. 

dry  Co.,  185  N.  Y.  App.  Div.  807,  69  MaeLean  v.   J.   L.   Mott  Iron 

174  N.  Y.  Supp.  76.  Works,   193  N.   Y.   App.   Div.   698, 

56Higgins  v.  Applebaum,  183  N.  184  N.  Y.  Supp.  332. 

Y.  App.  Div.  527,  170  N.  Y.  Supp.  60Laughner   v.   Schell,   260  Fed. 

228.  396. 

57  Glidden  v.  Diamond  66  Cattle  61  Krooise     v.     Brevard     Tannin 

&  Dairy  Co.,  178  Cal.  562,  174  Pac.  Co.,  249  Fed.   538. 

667.  62Bernheim  v.  Wallace,  186  Kv. 

88Baillie  v.  Columbia  Gold  Min.  459,  217  S.  W.  916. 
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stockholder  sues  for  the  use  and  benefit  of  several  other  stock- 
holders, he  should  not  be  allowed  to  enter  any  order  or  make 
any  settlement  prejudicial  to  the  interests  of  the  other  minority 
stockholders,  but  he  may  make  a  settlement  fuUy  protecting  the 
rights  of  such  other  stockholders.®* 

§  4090.  Judgment  and  nature  of  relief  allowable — In  general. 

A  money  judgment  against  a  director  may  be  rendered  in  a 
stockholders'  suit.®*  In  such  a  suit  the  court  should  protect 
minority  stockholders  not  parties  of  record,  by  preventing  any 
orders  or  judgment  or  settlement  prejudicial  to  their  interests.®^ 

§4091.  — Injunction,  receivership  and  accounting;  dissolu- 
tion. A  temporary  injunction  is  often  proper  to  prevent  acts 
of  the  officers  pending  suit.®®  In  a  stockholders'  suit,  a  decree 
enjoining  the  solvent  company  from  transacting  any  corporate 
business  and  also  enjoining  certain  stockholders  from  disposing 
of  their  stock,  is  too  broad.®'' 

§  4092.  —  Bar  and  conclusiveness  of  decree.  The  judgment 
is  conclusive  not  only  upon  the  stockholders  who  brought  the 
suit  but  upon  the  corporation  also  and  upon  those  who  had  the 
right  to  intervene  but  did  not  avail  themselves  of  it.®® 

§  4093.  —  Costs  and  fees  and  allovsrances.  In  a  stockholders' 
suit,  costs  are  properly  awarded  against  the  corporate  officer 
whose  misconduct  rendered  the  litigation  necessary .®8  An  at- 
torney's fee  cannot  be  recorded  as  a  part  of  the  costs  in  a 
stockholders'  suit  where  not  expressly  authorized  by  statute.'" 
In  stockholders'  suits,  other  minority  stockholders  joined  as 
plaintiffs  by  order  of  court,  who  have  rendered  valuable  services 

eSBernheim  v.  Wallace,  186  Ky.  69  South    Norfolk    Land    Co.    v. 

459,   217  S.  "W.  916.  Tebault,  —  Va.  — ,  98  S.  E.  679. 

61  Boulieault  v.   Oriel   Glass   Co.,  70  McArthur   v.   John   McArthur 

—  Mo.  — ,  223  S.  W.  423.  Co.,    39    Cal.    App.    704,    179    Pae. 

65Bernheim  v.  Wallace,  186  Ky.  700. 

459,  217  S.  W.  916.  Attorney's      fees       cannot      be 

66  Monte  Eico  Mining  &  Min-  awarded  against  the  corporation 
eral  Co.  v.  Fleming,  258  Fed.  106.  in    a    stockholders'    suit    although 

67  Monte  Eico  Mining  &  Min-  the  stockholders  are  successful, 
eral  Co.  v.  Fleming,  258  Fed.  106.  See  Eoberson  v,  Draney,  —  Utah 

68  Dana  v.  Morgan,  232  Fed.  85.  — ,  178  Pac.  35. 
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are  entitled  to  compensation  out  of  the  fund,  as  well  as  the 
original  plaintiff.'^^  Where  a  minority  stockholder,  by  suing, 
prevents  officers  from  carrying  out  a  fraudulent  scheme  and 
sacrificing  the  corporate  assets,  he  may  thereafter  bring  a  sep- 
arate suit  for  reimbursement  for  attorney's  fees  in  the  first 
action  as  well  as  other  expenses  to  the  extent  of  the  value  of 
the  assets  saved  to  the  company.''^ 

XXXni.  LIABILITY  OF  STOCKHOLDEES  TO  CREDITORS  ON  ACCOUNT  OF 
UNPAID   SUBSCRIPTIONS 

§  4098.  Existence  of  liability — Conflict  of  laws.  The  obliga- 
tion of  stockholders  to  creditors  for  balances  on  their  stock  is 
to  be  determined  by  the  law  of  the  state  where  the  corporation 
was  created.''* 

§4099.  Nature  and  extent  of  liability — Nature  of  liability. 

The  liability  of  subscribers  to  creditors  on  unpaid  stock  is 
several  and  not  joint.''*  "Where  creditors  sue  stockholders  for 
unpaid  stock  subscriptions,  each  stockholder  sued  is  liable  in 
full  and  not  merely  for  his  proportion  of  the  debt.''^ 

§4100.  — Extent  of  liability  in  general.  It  has  been  held 
that  a  trustee  in  bankruptcy  suing  for  balances  due  on  stock 
need  not  show  that  the  assets  are  insufficient  to  pay  creditors.''® 
"Where  the  stockholder  agrees  to  pay  more  than  par,  he  is  liable 
to  creditors  for  the  balance  due  on  the  contract  price  and  not 
on  the  par  value  of  the  stock.''''    A  court  or  jury  cannot  fix 

'l  Goodwin   v.    Milwaukee    Lith-  Fire  Ins.   Co.  's  Receiver,   188   Ky. 

ographing  Co.,  —  Wis.  — ,  177  N.  23,  220  S.  W.  752. 

W.  618.  Where    the    par    value    of    pre- 

'2  Beyer      v.      North      American  f erred  stock  was  $25  a  share  and 

Coal   &   Mining  Co.,  —  N.   D.  — ,  subscribers  paid  $35  a  share  with 

175  N.  W.   216.  common    stock     thrown    in    as     a 

WMeCarty  v.  More,  —  Cal.  — ,  bonus,    common    stockholders    sued 

186  Pac.    140.  by   creditors   for   the    amount    due 

liln  re  Phoenix  Hardware   Co.,  on    their    common    stock    are    not 

249  Fed.  410,  and  see  §  4127,  infra.  entitled   to    a    credit   for    the   pre- 

W  Olson  Mfg.  Co.  V.  Eex  Motor  mium  paid  on  the  preferred  stock. 

Co.,  203  Mich.  470,  170  N.  W.  64.  Stoecker     v.     Goodman,     183     Ky. 

76Benner  v.  Billings,  107  Wash.  330,  209  S.  W.  374. 

1,  181  Pac.  19.  In   an  earlier   case   it   was   held 

'!"!' Levaasor       v.       Metropolitan  that    if    subscriptions     are    made 
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"the  amount  that  is  unpaid  upon  the  stock,"  as  required  by  the 
South  Dakota  statute  making  stockholders  liable  to  creditors 
for  such  amount,  where  mining  property  was  exchanged  for 
stock  and  there  is  no  evidence  to  fix  such  amount^* 

§4101.  — Liability  for  interest  and  costs.  Expenses  and 
compensation  of  a  receiver  are  taxable  as  costs  against  stock- 
holders in  a  proceeding  to  collect  from  them  the  balance  due 
on  unpaid  stock.™  In  proceedings  by  a  receiver  of  an  insolvent 
company  to  enforce  liability  for  unpaid  stock,  interest  on  credi- 
tor's  claims  should  commence  to  run  at  the  time  the  receivers 
asked  the  court  to  make  the  assessment.*"  Stockholders  are 
liable  for  the  costs  and  expenses  of  administering  the  estate, 
including  counsel  fees  and  the  compensation  of  the  receiver, 
not  only  for  services  rendered  in  protecting  the  estate  but  also 
for  services  rendered  in  suits  against  stockholders  to  collect 
assessments.*^ 

§4103.  Defenses    available   to    stockholders — In   general.** 

Holders  of  preferred  stock  cannot  escape  liability  for  unpaid 
subscriptions  on  the  ground  that  the  stock  was  void  because  the 
common  stock  had  not  been  paid  for  in  cash  to  the  company.** 
Even  if  an  agreement  that  the  stock  is  not  to  be  paid  for  may 
be  considered  void  as  in  violation  of  constitutional  or  statutory 
provisions,  the  subscription  makes  the  stockholder  liable  to  credi- 
tors for  the  amount  unpaid.**  Common  stockholders  are  liable 
for  unpaid  subscriptions  although  subscriptions  to  the  preferred 
stock  have  not  first  been  collected.*^     The  assignment  of  the 

above  par,  subscribers   oannot  re-  Co.,  11  Del.  Ch.  286,  101  Atl.  879. 

duce   recovery  by  the   receiver  'to  81  Levassor       v.       Metropolitan 

the   amount   of   the   par   value    of  Fire  Ins.   Co.'s  Eeceiver,  188  Ky. 

the  stock.     Preston  v.  Jeffers,  179  23,  220  S.  W.  752,  citing  Fletcher 

Ky.  384,  200  S.  "W.  654.  Cyc.  Corp.  §4101. 

78  Clinton  Mining  &  Mineral  82  See,  as  to  watered  stock, 
Co.  V.  Jamison,  256  Fed.  577,  582.  §§  3586,  3587,  3595. 

79  Du  Pont  V.  Ball,  11  Del.  Ch.  83  Du  Pont  v.  Ball,  11  Del.  Ch. 
430,  106  Atl.  39,  modifying  John  430,  106  Atl.  39,  modifying  John 
W.  Cooney  Co.  v.  Arlington  Hotel  W.  Cooney  Co.  v.  Arlington  Hotel 
Co.,  11  Del.  Ch.  286,  101  Atl.  879.  Co.,  11  Del.,  Ch.  286,  101  Atl.  879. 

80  Du  Pont  V.  Ball,  11  Del.  Ch.  84  Jensen  v.  Aikman,  32  Idaho 
430,   106  Atl.   39,   modifying  John  261,  181  Pac.  525. 

W.  Cooney  Co.  v.  Arlington  Hotel  85  Du  Pont  v.  Ball,  11  Del.   Ch. 
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^  judgment  to  certain  stockholders,  pending  an  action  by  the  judg- 
ment creditor  against  stockholders  who  had  paid  nothing  on  their 
stock,  does  not  preclude  the  prosecution  of  the  action  against 
other  stockholders.^^  A  subscriber  cannot  escape  liability  on 
his  subscription,  in  an  action  by  the  receiver,  on  the  ground 
that  he  signed  merely  for  the  purpose  of  incorporating,  since 
the  receiver  represents  creditors  as  well  as  stockholders.*'' 

The  receiver  may  sue  to  collect  unpaid  stock  subscriptions  al- 
though the  creditors  had  no  knowledge  of  such  failure  to  pay 
when  their  debts  were  created.**  But  creditors  with  knowledge 
of  the  insufficiency  of  the  consideration  for  the  issuance  of  paid 
up  stock  cannot  recover.*^ 

§4104.  — Release  or  discharge  of  stockholders.  Payment 
of  a  stock  subscription  by  a  third  person  bars  an  action  for  an 
unpaid  balance.^"  Where  a  subscription  is  with  the  option  of 
rescinding,  and  rescission  is  made  before  the  company  is  organ- 
ized or  any  liabilities  incurred  by  it,  the  subscriber  is  not  liable, 
as  a  stockholder,  to  subsequent  creditors.®^  Liability  as  a  stock- 
holder to  creditors  on  unpaid  stock  does  not  exist  after  the 
stockholder  has  surrendered  his  stock  in  consideration  of  a  re- 
conveyance of  the  property  originally  turned  in  by  him  as  pay- 
ment for  the  stock.^^  But  liability  to  creditors  for  unpaid 
balances  cannot  be  defeated  by  rescission  of  the  subscription 
as  per  contract  after  the  commencement  of  the  action  nor  where 
the  right  to  rescind  had  been  waived.^* 

Without  consideration,  directors  cannot  release  subscriptions 
to  stock;  but  a  dispute  as  to  an  unpaid  subscription  may  be 
compromised  by  the  directors,  where  the  corporation  is  solvent.®* 

430,  106  Atl.   39,  modifying  John  91  Donoho    v.    Carwile,    —    Tex. 

W.  Cooney  Co.  v.  Arlington  Hotel  Civ.  App.  — ,  214  S.  W.  553. 

Co.,  11  Del.  Ch.  286,  101  Atl.  879.  98  Donoho    v.    Carwile,    —    Tex. 

86  Seott  V.  Luehrmann,  278  Mo.  Civ.  App.  — ,  214  S.  W.  553. 

638,  213  S.  W.  855.  93  Barnard   v.   Mclntire,  —  Cal. 

87Sehmitt    v.    Kulamer, Pa.  App.  — ,  187  Pac.   440. 

— ,  110  Atl.  169.  94  Martin  v.  Cushwa,  —  W.  Va. 

68  Mitchell    v.    Porter,    —    Tex.  — ,   104   S.    E.    97,   citing   Fletcher 
Civ.  App.  — ,  194  S.  W.  981.               '    Cyc.    Corp.    §  4104;   and   see    §  639, 

89  See   §  3595,   supra.  supra. 

90  Central    Trust    Co.    v.    Craw- 
ford, 201  111.  App.  555. 
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§  4105.  —  Waiver  or  release  of  liability  by  creditors.  Cred- 
itors  are  not  estopped  to  sue  stockholders  on  unpaid  subscrip- 
tions,  by  electing  to  take  over  the  business,  where  no  injury 
resulted  therefrom  and  the  stockholders  acquiesced  therein.®' 

§  4106.  —  Estoppel  or  v^aiver  of  right  to  set  up  defenses.®^ 

Subscribers  to  stock  are  not  estopped,  as  against  creditors,  to 
set  up  the  defense  of  the  illegality  of  the  corporation  when  sued 
on  their  subscriptions.®'''  Subscribers  to  stock,  although  estopped 
from  urging  the  defense  that  the  requisite  amount  of  capital 
stock  had  never  been  subscribed,  as  against  third  persons  who 
extended  credit  on  the  faith  of  the  corporation  being  duly  organ- 
ized, are  not  estopped  as  against  the  directors  who  were  charged 
with  notice  of  the  deficiency  in  subscriptions  to  the  stock  at  the 
time  they  extended  credit  to  the  corporation.®* 

§  4107.  Persons  liable — In  general.  The  manner  by  which  a 
holder  of  stock  acquired  title  is  immaterial,  so  far  as  his  liability 
to  creditors  for  an  unpaid  balance  is  concerned.®®  The  liability 
is  not  affected  by  whether  the  holders  of  the  stock  were  sub- 
scribers or  whether  the  stock  was  issued  without  subscriptions.^ 
An  acceptance  of  certificates  of  stock  makes  the  acceptor  liable 
thereon,  if  liable  at  all,  as  though  he  had  originally  subscribed 
for  it.^  One  may  be  the  owner  of  stock,  so  as  to  be  liable  to 
creditors,  where  entitled  thereto  but  not  actually  received.* 

One  who  subscribed  for  stock  on  a  condition  never  fulfilled, 
and  who  never  received  stock,  is  not  liable  where  not  even  a 
de  facto  stockholder.*  Where  certificates  for  the  whole  capital 
stock  have  already  been  issued,  a  subscriber  to  stock  cannot  be 
held  liable  to  creditors  as  a  stockholder.' 

95  Hodde  V.  Hahn,  —  Mo.  — ,  1  In  re  Phoenix  Hardware  Co., 
222  S.  W.  799.  249  Fed.  410. 

96  See   also    §  3488,   supra.  2  Rice  v.  Thomas,  —  Ky.  — ,  211 

97  Davis     v.     Allison,    109     Tex.  S.  W.   428. 

440,  211   S.   "W.   980.  3  Easor  v.  West   Coast  Develop- 

98  Lowe  V.  Byrd,  —  Ga.  — ,  96  ment  Co.,  —  Ore.  — ,  192  Pae.  631. 
S.  E.  1001,  which  was  an  action  by  4  Seubert  v.  Scott,  39  S.  D.  278, 
a  trustee  in  bankruptcy  to  recover  164  N.  W.  75. 

unpaid  subscription.  6  Baldwin    v.    Timber    Inv.    Co., 

99  Shugart   v.    Maytag,  —  Iowa      —  N.  D.  — ,  176  N.  W.  662. 
— ,  176  N.  W.  886. 
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§  4111.  —  Effect  of  transfer  of  stock.^  Transferees  of  stock 
are  liable  to  corporate  creditors  for  unpaid  subscriptions  the 
same  as  transferrers.''  The  transferrer  of  stock  is  not  liable 
to  creditors  for  unpaid  subscriptions,  unless  the  transfer  was 
fraudulent;  and  hence  ownership  of  the  stock  must  be  shown 
as  of  the  time  of  the  commencement  of  the  action  to  recover 
unpaid  subscriptions.'  But  stockholders  cannot  relieve  them- 
selves from  liability  to  creditors  for  unpaid  balances  by  trans- 
ferring their  stock,  but  not  on  the  corporate  books,  after  demand 
on  them  by  the  creditors  for  payment.^  So  where  no  corporate 
books  were  used  to  record  stock  transfers,  a  transferrer  of  stock 
is  liable  for  the  balance  due  on  the  stock  where  the  corporation 
never  consented  to  the  transfer  and  did  not  issue  a  new  certi- 
ficate.^" A  subscriber  to  stock  cannot  escape  liability  for  the 
balance  due  on  the  stock,  after  transferring  it,  by  merely  deliv- 
ering the  assignment  to  an  officer  of  the  company  or  to  the 
attorney  for  the  real  incorporators.^^ 

Purchasers  of  stock  from  stockholders  are  liable  for  corporate 
debts  to  the  extent  the  stock  is  not  paid  up,  under  the  South 
Dakota  statutes  making  "each  stockholder"  liable. ^^ 

Surrender  of  stock  for  cancellation  does  not  terminate  liabil- 
ity to  creditors  for  the  amount  unpaid  on  the  stock,  where  the 
stock  remains  in  his  name  on  the  corporate  books.^* 

§  4113.  By  whom  liability  may  be  enforced — In  general.    A 

creditor  is  not  estopped  to  enforce  stockholders'  liability  for 
unpaid  subscriptions  because  he  extended  credit  on  faith  of  his 
representations  as  to  the  results  to  be  obtained  from  the  prop- 

6  For  note  on  "efCect  of  trans-  S.  "W.  799,  holding  that  sale  of 
fer  of  shares  of  stock  on  liability  stock  does  not  relieve  the  sellers 
for  unpaid  subscriptions,"  see  L.  of  liability  to  creditors  for  bal- 
E.  A.  1918  D  1049.  ances   due   on  the  stock. 

7  Zierath  v.  Claggett,  —  Cal.  9  Shugart  v.  Maytag,  —  Iowa 
App.  — ,  188  Pac.  837.  — ,  176  N.  W.  886. 

A   holder   of   stock   with   notice  10  Sehmitt    v.    Kulamer,    —    Pa. 

is    subject    to    assessment,    if    the  — ,  110  Atl.  169. 

stock    is    unpaid,    although    he    is  11  Sehmitt    v.    Kulamer,    —    Pa, 

not  an  original  subscriber.     Sweet  . — ,  110  Atl.  169. 

V.  Barnard,  —  Colo.  — ,  182  Pac.  12  Shugart   v.    Maytag,  —   Iowa 

22.  — ,  176  N.  W.  886. 

8  Wilkinson  v.  Grant,  —  Cal.  13  McCarty  v.  More,  —  Cal.  — , 
App.  — ,   189  Pac.   319.     But   see  186  Pac.  140. 

Hodde   V.    Hahn,   —   Mo.    — ,    222 
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erty  sold,  where  he  had  no  knowledge  that  the  stock  subscribed 
was  not  paid  in  full.^* 

§4114.  — Creditors  who  are  also  stockholders.  A  stock- 
holder who  has  paid  his  subscription  in  full  cannot,  on  insol- 
vency of  the  corporation,  sue  as  an  individual  other  stockholders 
for  the  balance  due  on  their  subscriptions.^^ 

§4115.  — Receivers,  trustees  in  bankruptcy,  assignees  for 
creditors,  and  the  like.  A  receiver  of  the  corporation  may  sue 
to  enforce  the  amount  remaining  unpaid  on  subscriptions  to 
stock.18  gQ  a,  trustee  in  bankruptcy  may  and  should  collect 
unpaid  stock  subscriptions.^'' 

Where  the  receiver  and  the  creditors  represented  by  him  are 
in  no  better  position  to  enforce  unpaid  subscriptions  than  the 
corporation  itself,  the  receiver  cannot  enforce  unpaid  subscrip- 
tions where  the  stock  was  worthless.^^  Even  if  a  corporation 
because  of  its  agreement,  cannot  enforce  liability  on  unpaid 
subscriptions,  a  receiver  appointed  under  the  insolvency  statute 
has  the  right  under  the  direction  of  the  chancellor  to  collect 
such  subscriptions.^' 

§4116.  — Limitations  on  rights  of  receivers,  assignees  or 
trustees.^" 

§  4118.  Calls  and  assessments — Necessity  for  call  or  assess- 
ment ;  by  whom  made.  Balances  due  upon  unpaid  capital  stock 
do  not  become  due  until  there  has  been  a  call  or  assessment.^^ 

14Zierath    v.    Claggett,   —   Cal.  the  debts   are  uneonditionally  due 

App.  — ,  188  Pae.  837.  by   the   terms   of  the   subscription 

ISLumpp      V.      Drumheller,     —  eontraet.      Kelley   v.    Gill,   245   U. 

Wash.   — ,   188   Pae.   913,   and   see  S.   116,    62   L.   Ed.   185,   aff'g  238 

§  4211,  infra.  Fed.  996. 

ISHodde    V.    Hahn,   —   Mo.    — ,  18  Mitchell    v.    Porter,    —    Tex. 

222  S.  W.  799.  Civ.  App.  — ,  194  S.  W.  981. 

17  Mills  V.  Friedman,  111  N.  T.  19  Du  Pont  v.  Ball,  11  Del.  Ch. 

Misc.   253,   181    N.   T.    Supp.    285;  430,   106  Atl.   39,  modifying  John 

DeMuth   V.   Faw,    103    Wash.    379,  W.  Cooney  Co.  v.  Arlington  Hotel 

174  Pae.   18.                           ,  Co.,  11  Del.  Ch.  286,  101  Atl.  879. 

The    bankruptcy    court    has    no  20  In  case  of  watered  stock,  see 

jurisdiction    of    an    action   by   the  §  3589  et  seq.,  supra, 

trustee     to     enforce    unpaid     sub-  21  In   re  Phoenix  Hardware   Co., 

scriptions   in  a  single  suit,  where  249  Fed.  410,  and  see  §  4134,  infra. 
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"Where  a  corporation  is  bankrupt  direct  proceedings  to  assess 
the  stock  are  necessary  before  the  liability  of  a  stockholder  can 
be  enforced,  unless  he  consents  to  the  absence  of  such  assess- 
ment.*^ A  creditor  whose  execution  against  the  corporation  is 
returned  unsatisfied  need  not  demand  the  levy  of  an  assessment 
by  the  directors  to  pay  his  debt  before  suing  stockholders  for 
balances  due  on  their  stock.** 

§4119.  — Procedure  to  procure  assessment.  An  action  to 
make  an  assessment  for  the  benefit  of  creditors,  upon  holders 
of  uppaid  stock  in  a  foreign  corporation,  cannot  be  maintained 
in  another  state  but  only  in  the  domicile  of  the  corporation.** 
A  receiver  pendente  lite  is  deemed  authorized  to  file  a  petition 
for  the  assessment  of  stockholders,  where  the  assessment  was 
ordered,  since  the  order  will  be  deemed  as  in  effect  authority 
to  file  the  petition.*^  The  return  unsatisfied  of  an  execution 
issued  on  a  judgment  against  a  corporation  is  a  sufficient  show- 
ing of  insolvency  to  warrant  the  court  in  assessing  stockholders, 
although  there  has  been  no  judicial  determination  of  insol- 
vency.*^ The  doctrine  of  laches  does  not  apply  to  statutory 
proceedings  by  a  receiver  to  levy  an  assessment  on  the  stock- 
holders where  the  statute  of  limitations  has  not  extinguished  the 
right  to  proceed  against  the  stockholders.*''  In  order  to  make 
an  assessment  on  stockholders  for  the  payment  of  debts  of  a 
bankrupt  company,  the  referee  must  find  that  the  assets  are 
insufficient  to  pay  debts,  that  all  or  part  of  the  stock  is  not 
paid  for  in  full,  and  the  pro  rata  share  the  holders  of  unpaid 
stock  must  pay  to  liquidate  the  corporate  indebtedness  and  the 
expenses  of  the  proceeding.** 

§  4120.  —  Conclusiveness  of  call  or  assessment.  The  order  of 
a  federal  court  authorizing  the  triJstee  of  a  bankrupt  company 

22 In   re   Manufacturers'   Box   &  Loan    &    Lumber    Co.,    141    Minn. 

Lumber  Co.,  251  Fed.  957.  393,  170  N.  "W.  343. 

23MeCarty  v.  More,  —  Cal.  — ,  26  Greenfield  v.   Hill   City   Land, 

186  Pac.  140.  Loan    &    Lumber    Co.,    141    Minn. 

24McDermott   v.   "Woodhouse,   87  393,  170  N.  W.  343. 

N.  J.   Ecf   615,   101   Atl.    375,   fol-  27  Greenfield  v.   Hill  City  Land, 

lowed    in    Chicago    Title    &    Trust  Loan    &    Lumber    Co.,    141    Minn. 

Co.    V.    Young's    Ex'rs,    90    N.    J.  393,  170  N.  W.  343. 

Eq.  27,  105  Atl.  601.  28  In   re    Canister   Co.,    248   Fed. 

25  Greenfield  v.   Hill   City  Land,  587,   589. 
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to  issue  a  call  on  a  subscriber  for  the  balance  of  his  subscrip- 
tion and  to  bring  an  action  therefor  cannot  be  collaterally  at- 
tacked by  the  subscriber  on  the  ground  that  it  does  not  affirma- 
tively appear  that  the  money  is  necessary  to  pay  creditors.^® 
An  order  of  a  federal  court  in  bankruptcy  ordering  an  assess- 
ment against  stock  is  not  res  judicata,  in  a  suit  to  collect  assess- 
ments by  the  trustee  in  bankruptcy,  that  stock  was  issued  to  a 
particular  stockholder  without  consideration.*"  An  order  of  a 
referee  in  bankruptcy  requiring  a  subscriber  to  pay  the  balance 
due  on  his  stock  to  the  trustee  in  bankruptcy  is  not  conclusive 
as  to  the  rights  of  the  subscriber  when  sued  by  the  trustee.*^ 

§4121.  Remedies — General  principles.  The  remedy  for  en- 
forcing the  statutory  liability  of  stockholders  to  creditors,  in 
Delaware,  on  unpaid  stock,  by  a  creditor's  action  at  law  o;*  bill 
in  chancery,  is  not  exclusive,  but  the  liability  may  be  enforced 
by  receivers  in  insolvency  proceedings  in  which  ease  a  judgment 
and  execution  against  the  corporation  is  not  a  condition  pre- 
cedent.'^ The  burden  of  proof  in  an  action  by  creditors  against 
stockholders,  for  unpaid  balances  on  their  stock,  is  on  plaintiff.** 

§  4122.  —  Actions  at  law  and  suits  in  equity.  A  suit  in 
equity  does  not  lie  in  the  federal  courts  to  enforce  liability  on 
unpaid  subscriptions  in  favor  of  creditors,  since  the  remedy  at 
law  is  adequate ;  and  such  a  liability  imposed  by  a  state  statute 
cannot  be  enforced  in  a  federal  court  in  an  equity  suit.**  In 
South  Carolina,  an  ancillary  action  by  a  receiver  to  collect  un- 
paid stock  subscriptions  is  a  legal  demand  and  need  not  be  trans- 
ferred to  the  equity  calendar.*^ 

§  4127.  —  Parties.  Where  a  corporation  is  insolvent,  one 
creditor  cannot  sue  alone  to  collect  unpaid  subscriptions.*^  A 
bill  by  creditors  to  collect  on  unpaid  subscriptions  must  join 

29Jefeery  v.   Selwyn,   220   N.  T.  W.  Cooney  Co.  v.  Arlington  Hotel 

77,  115  N.  E.  275,  afC'g  173  N.  Y.  Co.,  11  Del.  Ch.  286,  101  Atl.  879. 

App.    Div.    217,    159    N.    Y.    Supp.  33  Donoho    v.    Carwile,    —    Tex. 

430.  Civ.  App.  — ,  214  S.  W.  553. 

30  Sweet  V.  Barnard,  66  Colo.  34  Clinton  Mining  &  Mineral 
526,  182  Pac.  22.  Co.  v.  Cochran,  247  Fed.  449. 

31  Martin  v.  Cushwa,  —  "W.  Va.  36  Buist  v.  William  M.  Bird  & 
— ,  104  S.  E.  97.  Co.,  —  S.  C.  — ,  99  S.  E.  827. 

32  Du  Pont  V.  Ball,  11  Del.  Ch.  36  John  A.  Roebling's  Sons  Co. 
430,   106   Atl.   39,  modifying  John  v.  Kinnieutt,  248  Fed.  596. 

674 
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the  corporation  as  a  party,  although  it  has  ceased  to  do  busi- 
ness, where  it  has  not  been  dissolved.*''  A  bill  by  creditors  in 
a  federal  court  to  enforce  liability  on  unpaid  stock  subscrip- 
tions is  not  defective  because  of  failure  to  join  other  stock- 
holders acquiring  stock  at  less  than  par,  since  they  can  be 
brought  in  by  cross-bill,  if  within  the  jurisdiction.**  In  a  suit 
under  the  New  York  statute  by  creditors  to  hold  stockholders 
liable  for  the  amount  unpaid  on  their  subscriptions,  all  the 
stockholders  need  not  be  sued,  since  the  liability  is  several.** 
But  where  a  receiver  of  an  insolvent  company  is  seeking  to 
pay  debts  by  collecting  balances  on  unpaid  stock,  it  is  inequi- 
table for  him  to  collect  the  entire  assessment  from  one  resident 
stockholder  but  instead  the  receiver  should  collect  every  assess- 
ment found  to  be  collectible.*'*  Creditors  of  an  insolvent  cor- 
poration cannot  sue  a  part  of  the  stockholders  without  joining 
all  unless  those  not  joined  are  nonresidents  or  there  is  other 
good  cause  for  their  nonjoinder.*^ 

§4129.  — Exhaustingf  legal  remedies  against  corporation; 
judgment  and  execution.  It  is  a  good  excuse  for  failure  of  a' 
creditor  to  first  recover  judgment  and  have  an  execution  re- 
turned unsatisfied  against  the  corporation,  before  suing  stock- 
holders under  the  statute  for  the  amount  unpaid  on  their  sub- 
scription, that  the  company  had  been  dissolved  or  that  the  claims 
have  been  established  against  the  corporation  in  a  bankruptcy 
court;  but  it  is  no  excuse  that  the  corporation  was  declared 
a  bankrupt  and  creditors  enjoined  from  suing  where  it  does 
not  appear  that  the  injunction  was  in  force  at  the  time  the 
action  against  the  stockholders  was  brought.*^  A  receiver  need 
not  exhaust  the  remedies  of  the  corporation  against  corporate 
officers  for  wrongdoing  before  suing  stockholders  to  collect  their 
subscriptions.** 

37  Clinton  Mining  &  Mineral  W.  Cooney  Co.  v.  Arlington  Hotel 
Co.  V.  Cochran,  247  Fed.  449.  Co.,  11  Del.  Ch.  286,  101  Atl.  879. 

38  Second  Nat.  Bank  v.  Georger,  41  M.  A.  Gedney  Co.  v.  Sanford, 
246  Fed.  517.  —  Neb.  — ,  179  N.  W.  385. 

39  John  A.  Eoebling's  Sons  Co.  4ZJohn  A.  Eoebling's  Sons  Co. 
of  New  York  v.  Federal  Storage  of  New  York  v.  Federal  Storage 
Battery  Car  Co.,  185  N.  Y.  App.  Battery  Car  Co.,  185  N.  Y.  App. 
Div.  430,  178  N.  Y.  Supp.  297.  Div.  430,  173  N.  Y.  Supp.  297. 

40  Du  Pont  V.  Ball,  11  Del.  Ch.  43  Preston  v.  Jeffers,  179  Ky. 
430,  106  Atl.   39,  modifying  John  384,  200  S.  W.  654. 
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§  4130.  —  Conclusiveness  of  judgment  against  corporation  as 
against  stockholders.  A  judgment  in  an  action  against  a  cor- 
poration on  a  guaranty,  deciding  that  it  was  not  ultra  vires, 
is  binding  on  a  stockholder  in  an  action  by  the  creditor  against 
a  stockholder  to  recover  to  the  extent  of  unpaid  subscriptions.** 
A  judgment  against  a  corporation  on  notes  secured  by  chattel 
mortgage  is  conclusive  as  to  the  validity  of  the  notes,  in  an 
action  to  enforce  stockholders'  liability  for  unpaid  subscrip- 
tions.** 

§  4131.  —  Enforcing  liability  in  other  states.  After  an  assess- 
ment of  stockholders  is  made  by  a  court  in  the  state  where  the 
corporation  was  created,  the  assessment  may  be  enforced  against 
nonresident  stockholders  by  actions  in  sister  states.*^ 

§  4132.  Set-off  of  debts  due  to  stockholders.*''  A  creditor  of 
a  bankrupt  company  who  is  liable  as  a  stockholder  for  calls 
or  assessments  cannot  participate  in  the  assets  until  he  has  paid 
or  satisfied  such  calls  or  assessments.**  Deposits  cannot  be  set 
off  in  an  action  by  a  receiver  against  a  stockholder.*^  The 
doctrine  of  marshalling  assets  is  properly  applied  in  favor  of 
a  creditor  seeking  to  hold  a  stockholder  liable  for  unpaid  bal- 
ances, where  the  latter  pleads  a  set-off  on  his  first  block  of  stock 
and  the  two  blocks  constitute  separate  funds.*' 

§4133.  Application  of  the  statute  of  limitations — General 
principles.  "Within  statutes  of  limitation,  the  liability  of  a 
stockholder  for  corporate  debts,  to  the  amount  unpaid  on  the 
par  value  of  his  stock,  is  not  "created  by  statute"  nor  "created 
by  law"  within  the  three-year  limitation,  but  is  a  debtor's 
obligation  created  by  the  contract  of  subscription.*^    Actions  in 

44  Keyes  v.  Baskerville,  41  S.  D.  stock  subscription, ' '  see  L.  E.  A. 

214,  175  N.  W.  874.  1918   E  243. 

45 Barnard  v.   Mclntire,  —  Cal.  48 In   re   Manufacturers'  Box  & 

App.  — ,  187  Pao.  440.  Lumber  Co.,  251  Fed.  957. 

46  Chicago  Title  &  Trust  Co.  v.  49  Swicord  v.  Crawford,  23  Ga. 
Young's   Ex'rs,   90   N.   J.   Eq.    27,  App.  522,  98  S.  E.  817. 

105  Atl.  601.  60  Keyes    v.    Baskerville,    41    S. 

47  Note     on     ' '  right  '  of     stock-      D.  214,  175  N.  W.  874. 

holder  after  insolvency  to  set  off  61  Jensen    v.    Aikman,   32   Idaho 

debt     due    him    from    corporation      261,  181  Pac.  525. 

against    his     liability     on    unpaid  An    action   by    a   creditor   of   a 
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favor  of  creditors  against  stockholders  for  unpaid  balance  on 
stock  are  barred  in  Colorado  in  six  years.^^ 

§4134.  — Accrual  of  right  of  action.  A  call  is  necessary  to 
start  limitations  running.^^  Limitations  begin  to  run  not  when 
the  call  is  made  but  when  the  assessment  is  made.^*  A  cause 
of  action  on  unpaid  subscriptions  does  not  accrue  in  favor  of 
a  receiver  until  the  order  of  court  fixing  the  amount  of  the 
assessment  and  directing  the  receiver  to  sue.^^  Under  a  statute 
making  the  balance  over  ten  per  cent  of  stock  subscriptions  due 
at  such  time  as  the  directors  require  its  payment,  the  cause  of 
action  to  recover  unpaid  instalments  over  and  above  the  ten 
per  cent,  where  a  receiver  has  been  appointed,  accrues  at  the 
time  of  the  order  of  court  requiring  payment,  where  the  direc- 
tors have  never  demanded  payment.*® 

So  far  as  the  liability  of  stockholders  to  creditors  for  the 
amount  unpaid  on  their  stock  is  concerned,  limitations  ordi- 
narily begin  to  run  from  the  time  the  claims  of  the  creditors 
against  the  corporation  mature  and  not  from  the  time  of  the 
purchase  of  the  stock.*'' 

XXXIV.   PERSONAL  LIABILITT   OP  STOCKHOLDERS  FOR  DEBTS   OF  THE 

CORPORATION 

§4137.  Liability  in  the  absence  of  charter,  statutory  or 
constitutional  provisions — General  principles.  This  general 
rule  as  to  nonliability  of  stockholders  for  corporate  debts  ap- 
plies equally  well  to  stockholders  in  de  facto  corporations.** 

corporation     to     recover     from     a  Bl  Sweet    v.    Barnard,    66    Colo, 
shareholder   because   of   a  balance  526,  182  Pac.  22. 
due  upon  his  stock,  whether  based  65  Thomas    v.    Kalbfus,   97    Ohio 
on  the   common   law   or  a   statute  St.  232,  119  N.  E.  412. 
merely   recognizing   such    common-  66  Thomas   v.    Kalbfus,   97    Ohio 
law  liability,  is  not  an  action  ' '  to  St.  232,  119  N.  E.  412. 
enforce     a   -liability     created     by  67  Shugart   v.    Maytag,  —  Iowa 
law"  so  as  to  be  barred  in  three  — ,  176  N.  W.  886,  holding  this  to 
years.      Peehan    v.    Kendriek,    32  be   the  rule  under  the   South   Da- 
Idaho  220,  179  Pac.  507.  kota   statutes. 

62  Sweet  V.  Barnard,  66  Colo.  68  Pocahontas  Fuel  Co.  v.  Tar- 
526,  182  Pac.  22.  boro  Cotton  Factory,  —  N.  C.  — , 

63  In  re  Phoenix  Hardware   Co.,  93  S.  E.  790. 
249  Fed.  410;   Grice  v.  Anderson, 

109  S.  C.  388,  96  S.  E.  222. 
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Sometimes,  however,  a  stockholder  is  liable  where  he  is  in  effect 
the  corporation,^'  or  where  he  appropriates  all  the  corporate 
assets  to  his  individual  use,  in  which  case  he  is  personally- 
liable  for  corporate  debts  to  the  extent  of  such  assets.*"  Thus 
one  who  purchased  and  became  the  owner  of  all  the  capital 
stock  of  a  corporation  and  thereafter  commingled  its  assets  with 
other  like  property  of  his  own  and  converted  it  to  his  own 
use,  leaving  nothing  to  the  corporation  with  which  to  pay  its 
debts,  is  personally  liable  for  corporate  indebtedness,  including 
corporate  taxes.®^ 

Where  a  corporation  sold  all  its  property  and  distributed 
the  proceeds  among  its  stockholders,  pending  criminal  proceed- 
ings against  it  resulting  in  a  fine,  the  fine  may  be  collected  by 
a  creditor's  suit  against  the  stockholders  to  the  extent  of  the 
proceeds  received  by  them,  regardless  of  the  fact  that  the  pur- 
chaser assumed  all  debts  and  liabilities.*^  Creditors  of  a  cor- 
poration may  sue  stockholders  to  compel  them  to  account  for 
corporate  assets  divided  among  themselves  when  the  corporation 
ceased  to  do  business;  and  the  liability  of  the  stockholders  is 
limited  to  the  value  of  the  proceeds  each  one  received  and,  as 
between  the  several  stockholders,  contribution  should  be  made 
pro  rata  for  the  satisfaction  of  the  corporate  debt.*' 

69  An    action    against    the    indi-  It  is  proper  to  award  a  personal 

vidual  owner  of  practically  all  the  judgment      for      corporate      taxes 

stock  of  a  corporation,  to   compel  against    a    stockholder,    where    he 

the     payment     of     an     unsatisfied  has  appropriated  all  the  corporate 

judgment  against  the  corporation,  assets   to   his    own   use,   to    evade 

while    unusual,    lies    where    he    is  payment       of       corporate       debts, 

estopped  to   deny  the  debt  is  his  Martin  v.  Com.,  181  Ky.  212,  204 

because  of  his  holding  himself  out  S.  W.  84. 

as  the   corporation,  on  the  theory  61  Martin  v.  City  of  Lexington, 

of  the  right  of  a  court  of  equity  183  Ky.  714,  210  S.  W.  483. 

to  refuse  to  permit  a  mere  corpo-  68  Pierce    v.   United   States,   257 

rate  entity,  found  to  be   a  sham.  Fed.    514,    citing    Swan    Land    & 

to   be   used   as   an  instrument   for  Cattle    Co.    v.    Frank,    143    TJ.    S. 

fraud.     Quaid   v.   Eatkowsky,   183  603,  37  L.  Ed.  577. 

N.   T.   App.   Div.   428,    170   N.   Y.  63  Adams    v.    Ferryman    &    Co., 

Supp.    812,    and    see    §  42    et    seq.,  202  Ala.  469,  80  So.  853.     To  same 

supra.  effect,  Martin  v.   City  of  Lexing- 

60  Fulton    Auto    Supply    Co.    v.  ton,   183   Ky.   714,  210  S.  W.  483. 
Sullivan,    148    Ga.    347,    96    S.    E. 
875. 
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§4138.  — Liability  for  torts.  A  stockholder  is  not  indi- 
vidually liable  for  profits  arising  from  corporate  infringement 
of  a  trade-mark,  in  excess  of  the  share  of  such  profits  he 
receives.®* 

§4140.  — Agreement  or  consent  of  stockholders.®^  Future 
advances  to  be  made  to  the  corporation  is  a  sufficient  consideration 
for  a  guaranty  by  stockholders  of  corporate  debts.®®  A  guaranty 
of  a  corporate  debt  by  a  stockholder  who  is  also  a  large  creditor 
is  based  on  a  consideration  even  though  it  be  conceded  the  entire 
benefit  accrued  to  the  corporation.®''  A  stockholder  who  pays  a 
corporate  debt  at  its  request  is  subrogated  to  a  lien  securing  the 
debt.®®  I 

In  California,  under  its  statutes,  an  agreement  by  a  director 
to  be  primarily  liable  for  the  payment  of  a  certain  sum  to  settle 
a  claim  against  the  corporation  for  a  larger  sum,  is  an  original 
promise  and  need  not  be  in  writing.®^ 

§4141.  Statutory  liability  in  general.  "Statutory  liability" 
of  stockholders  generally  refers  to  double  or  additional  liability 
laws  as  distinguished  from  liability  imposed  by  statute  in  favor 
of  creditors  for  the  balance  of  unpaid  subscriptions.''®  The 
statutory  liability  of  stockholders  depends  primarily  on  the 
existence  of  corporate  liability!''^  Under  the  Kentucky  statutes 
governing  insurance  companies,  the  liability  of  subscribers  to 
stock  therein,  so  far  as  creditors  are  concerned,  is  not  affected  by 
the  failure  of  the  company  to  secure  from  the  insurance  com- 
missioner permission  to  do  business.''^ 

64  Prest-0-Lite  Co.  v.  Bournon-  Mach.  Co.,  182  Ky.  473,  206  S.  W. 
ville,  260  Ted.  446.  806. 

65  See   also   §  40,  supra.  69  Fairchild    v.     Cartwright,    39 
Construction     of     guaranty     of      Cal.  App.  118,  178  Pac.  333. 

payment    of    principal    and    divi-  70  Du  Pont  v.  Ball,  11  Del.   Ch. 

den'ds    on    stock,    by    other    stock-  430,   106   Atl.   39,   modifying  John 

holders,  see  Weiss  v.  Sullivan,  —  W.  Cooney  Co.  v.  Arlington  Hotel 

N.  J.  L.  — ,  109  Atl.  344.  Co.,  11  Del.  Ch.  286,  101  Atl.  879. 

66McGowan    v.    Wells'    Trustee,  71Huey    v.    Patterson,    37    Cal. 

184  Ky.  772,  213  S.  W.  573.  App.  335,  174  Pac.  939. 

67  International  Harvester  Co.  72LevassoT  v.  Metropolitan  Fire 
V.  Patterson,  257  Fed.  411.  Ins.    Co.'s   Eeceiver,   188   Ky.    23, 

68  United  States  Cast  Iron  Pipe  220  S.  W.  752. 
&    Foundry    Co.    v.    Henry    Vogt 
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§  4142.  Effect  of  constitutional  provisions.  A  statute  making 
stockholders  liable  for  corporate  debts  to  the  extent  of  the  amount 
unpaid  on  their  stock  does  not  violate  constitutional  provisions 
forbidding  issuance  of  stock  except  for  money,  labor  done  or 
property  actually  received.''* 

§  4143.  Whether  constitutional  provisions  are  self -executing. 

Constitutional  provisions  imposing  double  liability  on  stock- 
holders are  often  self-executing.''*  A  constitutional  provision 
excepting  from  limited  liability,  and  making  them  liable  to  the 
amount  of  their  stock,  stockholders  of  corporations  "authorized 
to  receive  money  on  deposit"  is  self -executing.''^ 

§4146.  Alteration  or  repeal  of  constitutional  or  statutory 
provisions — Effect  as  against  stockholders.  Where  there  is  no 
reserved  power  to  alter  the  charter,  a  statute  passed  subsequently 
to  the  creation  of  a  corporation,  and  increasing  the  liability  of 
stockholders  on  theii-  stock  for  debts  of  the  corporation,  is  invalid 
as  violating  the  obligation  of  a  contract ;  and  this  is  so  although 
the  new  statute  was  passed  before  the  subscription  to  stock.''* 

§4148.  Effect  of  reorganization  of  corporation.  Statutory 
exemption  of  stockholders  from  liability  in  excess  of  unpaid  sub- 
scriptions is  lost,  it  seems,  by  reincorporating  under  a  statute 
allowing  no  such  exemption.'''' 

§  4149.  Effect  of  consolidation  of  corporations.  Statutory 
exemption  of  liability  of  stockholders  of  one  constituent  company 
does  not,  it  seems,  pass  to  a  stockholder  of  the  other  constituent 
company  as  a  stockholder  of  the  new  consolidated  company .''^ 

§  4151.  Conflict  of  laws.  The  liability  of  a  stockholder  is 
governed  by   the   laws   of  the    state  where   the   company   was 

73  Shugart  v.  Maytag,  —  Iowa  76  First  Nat.  Bank  v.  Mult- 
— ,  176  N.  W.  886.                                    nomah    State    Bank,    87    Ore.   423, 

74  Austin    v.    Campbell,   —   Tex.      170  Pac.  534. 

Civ.  App.  — ,  210  S.  W.  277;  Lynch  77  Johnson  v.  Barton,  —  Fla.  — , 

V.  Jacobsen,  —  Utah  — ,  184  Pac.  83  So.  722. 

929,     citing    Fletcher    Cyc.     Corp.  78  Johnson  v.  Barton,  —  Fla.  — , 

§4143.  83  So.   722. 

75  Lang    V.     Osborn    Bank,     100 
Ohio  St.  51,  125  N.  E.  105. 
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created.'"  The  liability  of  a  Canadian  stockholder  in  a  corpora- 
tion- created  in  the  United  States,  as  imposed  by  a  state  con- 
stitution or  statutes,  is  governed  by  the  law  of  such  state.*" 

§  4155.  Extent  of  liability — Liability  in  proportion  to  amount 
or  value  of  stock.  Payment  to  the  corporation  of  more  than  the 
par  value  of  the  stock  cannot  be  credited  on  the  statutory  double 
liability." 

§  4156.  —  Liability  until  payment  or  subscription  of  capital 
stock.  A  claim  for  damages  for  breach  of  a  lease  is  a  "debt" 
within  a  statute  providing  that  persons  who  organize  a  company 
and  transact  business  in  its  name  before  the  minimum  capital 
stock  has  been  subscribed  for  are  liable  to  creditors  to  make  good 
the  minimum  capital  stock  with  interest.*®  This  statute  applies 
to  banks  as  well  as  other  corporations.**  The  statutory  liability 
to  creditors  of  organizers  of  a  corporation  for  transacting  busi- 
ness in  its  name  before  the  minimum  capital  stock  has  been  sub- 
scribed for,  does  not  exist  where  the  creditor  has  knowledge  of 
the  facts  at  the  time  he  extends  the  credit.** 

§4157.  — Liability  on  failure  to  file  report  or  statement. 

Sometimes  the  statute  makes  stockholders  individually  liable 
for  failure  to  file  an  annual  report.  The  statute  in  Nebraska 
making  stockholders  individually  liable  for  debts  where  the  cor-, 
poration  fails  to  file  its  annual  notice  of  indebtedness,  is  con- 
stitutional.*^ 

§  4158.  —  Liability  because  of  defective  organization.  Omit- 
ting to  definitely  state  in  the  articles  of  incorporation  the  highest 
amount  of  debts  the  corporation  may  incur  is,  in  Iowa,  within 

V9  Zehr    v.    Zehr,    203    111.    App.  83  Smith  v.  Citizens '  &  Southern 

584,  595.  Bank,  148  Ga.  764,  98  S.  E.  466. 

80 Allen   V.   Standard   Trust   Co.,  84 Farmers'    Warehouse    &    Fer- 

49  Dom.  L.  Eep.   (Can.)   399.  tilizer     Co.     v.     Macon     Fertilizer 

81  Skinner  v.  Schwab,  188  N.  T.  "Works,  —  Ga.  — ,  104   S.   E.   207. 

App.   Div.    457,    177    N.    Y.    Supp.  85  Spear    v.    Olson,   —   Neb.   — , 

143.  175  N.  W.  1012. 

88  American  Ice  Cream  Mfg.  Co. 
V.  Economy  Laundry  Co.,  148  Ga. 
624,  97  S.  E.  678. 
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the  statute  providing  that ' '  a  failure  to  substantially  comply  with 
the  foregoing  requirements  in  relation  to  organization  and  pub- 
licity shall  render  the  individual  property  of  the  stockholders 
liable  for  the  corporate  debts. ' '  ^^ 

§  4161.  What  corporations  are  within  statutory  or  constitu- 
tional provisions — In  general.  Statutes  in  some  states  apply  to 
banks  as  well  as  other  corporations.*''  The  constitutional  pro- 
vision in  New  York  imposing  double  liability  on  stockholders  of 
every  banking  corporation  applies  to  a  corporation  having  the 
powers  of  a  trust  company.** 

§4162.  — Provisions  excepting  certain  classes  of  corpora- 
tions. The  exemption  of  stockholders  from  statutory  liability  in 
case  of  manufacturing  or  mechanical  corporations  applies  only 
to  companies  exclusively  engaged  in  manufacturing  or  mechan- 
ical business,  to  be  determined  by  the  articles  of  incorporation.*' 

§  4163.  Liabilities  to  which  the  statutory  or  constitutional 
provisions  apply — In  general.  Advances  by  certain  stockholders 
are  debts  which  may  be  enforced  against  the  stockholders  at 
large,  in  enforcing  their  statutory  liability;  and  this  is  so 
although  it  was  stipulated  that  the  note  given  therefor  should  be 
paid  "from  sales  of  merchandise  or  from  sales  of  the  treasury 
stock  of  the  corporation. ' ' '" 

§  4164.  —  Liabilities  based  upon  tort.  Statutory  liability  of 
stockholders  "for  debts  of  the  corporation"  does  not  include 
liability  for  torts.''    Reducing  a  claim  for  a  tort  to  judgment 

86  Parsons  v.  Einard  Grain  Co.,  App.  Div.  457,  177  N.  T.  Supp. 
—  Iowa  — ,  173  N.  W.  276.  143. 

87  The  Georgia  statute  making  89  GrafE  v.  Minnesota  Flint 
organizers  of  corporations  liable  Book  Co.,  —  Minn.  — ,  179  N.  W. 
to    creditors    where    they    transact  562. 

business    in    the    corporate    name  Minnesota    exemption    of   manu- 

before  the  minimum  capital  stock  faeturing     corporations,     see     also 

has    been    subscribed     applies     to  Marin  v.  Augedahl,  247  U.  S.  142, 

banks  as  well  as  other  private  cor-  62    L.    Ed.    1038,    rev'g   32   N.   D. 

porations.      Smith    v.    Citizens'    &  536,  156  N.  W.   101. 

Southern    Bank,    148    Ga.    764,    98  90Huey    v.    Patterson,    37    Cal. 

S.  E.  466.  App.   335,   174  Pae.   939. 

88  Skinner  v.  Schwab,  188  N.  T.  91  Clinton     Mining     &     Mineral 
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does  not  affect  liability  of  stockholders  where  limited  to  liability 
for  debts  and  not  including  torts."'  Statutory  liability  of  stock- 
holders extends,  in  California,  to  liability  arising  out  of  a  tort.'^ 

§  4165.  —  Liabilities  arising  out  of  contract.  Under  the  rule 
that  stockholders  are  not  liable  under  the  statute,  for  failure  to 
file  the  annual  notice  of  indebtedness,  for  debts  incurred  before 
the  corporation  was  in  default  in  publishing  the  notice,  they  are 
not  liable  where  the  original  indebtedness  was  incurred  before 
the  default,  though  the  debt  was  renewed  and  new  notes  given 
after  the  default  .8* 

§  4172.  —  Liability  dependent  upon  maturity  of  debt  or  time 
of  bringing  suit  against  corporation.  The  statutory  double  lia- 
bility covers  only  liabilities  incurred  during  the  period  of  owner- 
ship of  the  stock  by  the  person  sought  to  be  held  liable.'^ 

In  New  York,  the  statutory  liability  of  stockholders  to  creditors 
for  unpaid  subscriptions  attaches  only  to  debts  contracted  while 
a  stockholder  holds  stock  and  which  are  payable  in  two  years; 
and  a  creditor  cannot  rely  on  a  judgment,  since  it  is  not  con- 
clusive on  such  points.'® 

§4177.  Whether  the  liability  is  that  of  sureties  or  guar- 
antors.''' 

§4180.  Whether  the  liability  is  primary  or  secondary.    In 

California,  the  liability  of  stockholders  to  creditors  is  primary, 
and  not  affected  by  the  creditor  holding  a  guaranty  of  the 
corporate  debt.'*  In  West  Virginia,  the  double  liability  is  not  a 
primary  but  a  secondary  liability  and  limitations  do  not  begin  to 
run  until  the  necessity  for  payment  is  ascertained."    The  statu- 

Co.  V.  Beacom,  266  Fed.   621,  264  96  Heater   v.   Lloyd,  —  W.   Va. 

Ped.  228,  construing  South  Dakota  — ,  102  S.  E.  228. 

statute.  96  Graeber  v.  Ehrgott,  182  N.  T. 

82  Clinton     Mining     &     Mineral  App.  Div.  377,  169  N.  Y.  Supp.  32. 

Co.  V.  Beaeom,  266  Eed.   621,  264  97  See  §4231,  infra. 

Fed.  228.  98  Seaboard   Nat.    Bank    of    San 

93  Damiano  v.  Bunting,  —  Cal.  Francisco  v.  Belden,  —  Cal.  App. 
App.  — ,  181  Pac.  232.  — ,  190  Pac.  1045. 

94  Spear  v.  Olson,  —  Neb.  — ,  99Pyles  v.  Carney,  —  W.  Va. 
175  N.  W.  1012.  — ,  101  S.  E.  174. 
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tory  liability  of  bank  stockholders  in  Washington  is  not  an 
original  but  a  secondary  liability.^ 

§  4182.  Persons  liable — In  general.  It  is  no  defense  to  en- 
forcing double  liability  that  a  stockholder  purchased  his  stock 
while  insane,  where  no  disaffirmance  of  the  purchase  is  shown.^ 
In  an  action  by  a  receiver  against  a  stockholder  for  double 
liability,  fraud  inducing  the  purchase  of  his  stock  is  no  de- 
fense.* 

§  4184.  —  Registered  owners.  One  whose  name  appears  on 
the  books  as  a  stockholder  is  liable  although  he  in  fact  is  not  a 
stockholder.* 

§4191.  — Real  and  apparent  owner;  trustees,  agents,  execu- 
tors, etc. — General  rules.  Where  a  wife  refused  to  accept  stock 
transferred  to  her  by  her  husband  without  her  consent,  she  is 
not  liable  as  a  stockholder  to  creditors,  under  the  statute, 
although  the  stock  is  in  her  name  on  the  books  of  the  corpora- 
tion. It  is  immaterial  that  she  indorsed  the  certificate  to  have 
it  transferred  on  the  books  back  to  her  husband.^  There  is  an 
extended  note  on  the  ' '  Liability  of  one  whose  name  appears  upon 
corporate  books  as  a  stockholder  without  his  consent"  in  a  recent 
volume  of  annotated  cases.* 

§  4193.  —  Pledgees.  Persons  holding  stock  as  collateral  secu- 
rity ior  a  debt  not  liable,  under  the  bank  statute,  as  a  stock- 
holder, for  corporate  debts.''  Persons  holding  voting  trust  cer- 
tificates as  collateral  are  not  stockholders  subject  to  statutory 
liability  for  corporate  debts.* 

1  Fremcmt  State  Bank  v.  Vin-  6  3  A.  L.  E.  1049,  annotating 
cent,  —  "Wash.  — ,   192   Pac.   975.      Shean  v.  Cook,  —  Cal.  — ,  3  A.  L. 

2  Skinner  v.   Schwab,  188  N.  T.      E.  1042,  179  Pae.  185. 

App.    Div.    457,   177    N.    Y.    Supp.  7  Skinner  v.  Sullivan,  190  N.  T. 

143.  App.    Div.    187,    179    N.    Y.    Supp. 

SBundy  v.  Wilson,  —  Colo.  — ,  567. 

180  Pac.   740:  8  Skinner  v.  Sullivan,  190  N.  Y. 

4  Harris  v.  Taylor,  148  Ga.  663,  App.    Div.    187,    179    N.    Y.    Supp. 

98  S.  E.  86.  567. 

B  Shean  v.  Cook,  —  Cal.  — ,  3 
A.  L.  E.  1042  with  note,  179  Pac. 
185. 
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§4195.  — Estates    of   deceased   stockholders;    distributees. 

The  statutory  liability  of  stockholders  survives  their  death.^ 

§4196.  —Effect  of  transfers  of  stock— In  general."     In 

Georgia,  either  the  stockholder  of  record  or  the  real  owner  of  the 
stock  may  be  sued  to  recover  double  liability .^^  A  sale  of  stock 
by  a  stockholder  by  fraudulent  representations  does  not  preju- 
dice the  rights  of  the  corporation  or  its  creditors  against  the 
buyer  as  a  stockholder.^* 

§4197. Time  when  debt  was  contracted;  renewal  or 

change  in  character  of  debt.  Generally  the  statutory  liability 
of  stockholders  is  not  limited  to  debts  contracted  while  they  were 
stockholders.^*  In  Florida,  where  partnership  liability  is  im- 
posed by  statute  on  stockholders,  the  liability  for  a  debt  is 
limited  to  those  who  were  stockholders  at  the  time  the  debt  was 
incurred.^* 

§  4199. Statutory   regulations.     Under   some    statutes, 

stockholders  who  transferred  their  stock  within  less  than  one 
year  prior  to  the  default  of  the  corporation,  are  liable.^^  There 
is  no  "debt  contracted"  so  as  to  make  stockholders  liable  to 
creditors  pn  unpaid  subscriptions,  under  section  56  of  the  New 
York  Stock  Corporation  Law,  where  the  corporation  obtains  the 
right  to  make  and  sell  a  patented  article  in  consideration  of  an 
agreement  to  pay  royalties,  until  royalties  become  due.*^  It  is 
generally  held  that  a  sum  payable  upon  a  contingency  is  not 
presently  a  debt  and  does  not  become  a  debt  until  the  contin- 
gency has  happened,  so  that  stockholders  are  not  liable  for  such 
sums  under  statutes  making  them  liable  for  "debts  contracted" 
while  they  owned  the  stock.^' 

8  Damiano    v.    Bunting,    —    Cal.  13  Bundy  v.  Wilson,  —  Cola.  — , 

App.  — ,  181  Pac.  232;   Skinner  v.  180  Pae.  740. 

Sullivan,  112  N.  Y.  Misc.  365,  184  14  Mechanics     &     Metals     Nat. 

N.  Y.  Supp.  159..  Bank  v.  Angel,  — -  Fla.  — ,  85  So. 

10  See  Conley  v.  Hunt,  —  Conn.  675. 

— ,  109  Atl.  887,  stating  California  15  Austin    v.    Campbell,   —   Tex. 

law.  Civ.  App.  — ,  210  S.  W.  277. 

11  Harris  v.  Taylor,  148  Ga.  663,-  16  Bottlers'   Seal   Co.   v.   Eainey, 
98  S.  E.  86.-  225  N.  Y.  369,  122  N.  E.  200. 

i2Eomuuder     v.      Caskey,     137  17 Bottlers'   Seal   Co.  v.   Eainey, 

Ark.  574.  209  S.  W.  735.  225  N.  Y.  369.  122  N.  E.  200,  rev'g 
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§  4200. Transfer  by  stockholder  who  has  satisfied  lia- 
bility. If  a  holder  of  shares  of  stock  has  paid  the  full  statutory 
liability,  then  of  course  no  other  holder  of  the  same  stock  can  be 
held  liable." 

§4201. Transfers   to   escape   liability    or   which   are 

merely  colorable.     A  stockholder  cannot  evade  his  statutory 
liability  by  transferring  his  stock.^' 

§4205. Registration  of  transfers.  A  registered  stock- 
holder is  not  liable  for  the  statutory  liability  where  he  had  sold 
the  stock  long  before  in  good  faith  and  there  was  no  neglect  on 
his  part  in  having  the  transfer  registered.^" 

§  4208.  —  Evidence  and  burden  of  proof.  Although  a  statute 
puts  the  burden  of  proof  on  creditors,  in  actions  to  hold  stock- 
holders liable  for  corporate  debts,  to  show  that  defendants  were 
stockholders  at  the  time  the  debt  was  incurred,  proof  that  they 
were  stockholders  in  1912,  although  the  debts  were  incurred  in 
1913  and  1915,  has.  been  held  sufficient,  on  the  theory  of  a  pre- 
sumption of  continuance  of  conditions.^^ 

§  4209.  —  Estoppel.  There  is  no  estoppel  to  deny  ownership 
of  stock  appearing  on  the  corporate  books  in  the  name  of  a 
person,  as  against  creditors  seeking  to  enforce  statutory  liability, 
where  they  did  not  know  at  the  time  credit  was  extended  that 
he  was  a  stockholder  on  the  books.*^ 

§  4211,  Who  may  enforce  liability — Creditors  who  are  also 
stockholders  in  the  corporation.  A  creditor  stockholder  is  not 
entitled  to  recover  against  other  stockholders  for  failure  of  the 
corporation  to  publish  the  annual  notice  of  indebtedness  as  re- 
quired by  statute,  since  he  is  equally  guilty  with  the  other 
stockholders.*' 

ISO   N.   Y.   App.   Div.   935,  167  K.  21  Huey    v.    Patterson,    37    Cal. 

T.  Supp.  1091.  App.  335,  174  Pac.  939. 

ISPyles    V.    Carney,   —   W.    Va.  22  Sliean  v.   Cook,  —  Cal.  — ,  3 

— ,  101  S.  E.  174.  A.  L.  E.  1042,  179  Pae.  185. 

19  Fremont    State   Bank   v.   Vin-  23  Singhaus    v.    Piper,    103    Neb. 

cent,  —  Wash.  — ,  192  Pac.  975.  493,   172    N.    W.    523,   followed   in 

20Keyes    v.    Myhre,    143    Minn.  Spear   v.    Olson,   —   Neb.   — ,   175 

193,  173  N.  W.  422.  N.  W.  1012. 

686 


Ch.  56]  Stock  and  Stockholders  [§4218 

§4214.  — Receivers,  trustees  in  bankruptcy,  assignees  for 
creditors,  etc.  In  most  jurisdictions,  a  receiver  for  the  corpora- 
tion may  sue  to  enforce  the  liability  of  stockholders  for  corporate 
debts.**  Stockholders  sued  by  a  receiver  for  corporate  debts 
cannot  for  the  first  time  attack  the  jurisdiction  of  the  court  to 
appoint  the  receiver.*^ 

§  4216.  Mode  of  enforcing  liability — General  principles.  Ad- 
miralty has  jurisdiction  of  a  cause  of  action  to  recover  damages 
for  personal  injuries  resulting  from  a  marine  tort,  against  stock- 
holders made,  by  state  statute,  directly  answerable  for  corporate 
debts.26 

§4217.  — Remedy  prescribed  by  statute.  The  legislature 
may  fix  the  remedy  where  a  self -executing  constitutional  provi- 
sion imposing  double  liability  on  stockholders  makes  no  pro- 
vision as  to  the  remedy .''''  But  state  statutes  providing  a  remedy 
for  collecting  unpaid  stock  subscriptions  in  favor  of  creditors 
of  an  insolvent  corporation  do  not  furnish  an  exclusive  remedy 
nor  supersede  the  equitable  remedy  independent  of  statute.^* 

§4218.  — Actions  at  law  ai^d  suits  in  equity.  The  equity 
jurisdiction  of  federal  courts  is  not  enlarged  by  state  statutes 
providing  an  equitable  remedy  for  the  enforcement  in  favor  of 
creditors  of  stockholder's  liability  for  unpaid  subscriptions.*' 
In  Georgia,  a  suit  by  a  receiver  against  stockholders  on  their 
statutory  liability  is  one  in  equity.^"  An  action  by  a  creditor 
against  a  stockholder  to  recover  the  amount  of  his  debt,  under 
the  Wisconsin  statute,  because  business  was  transacted  before 
half  of  the  stock  had  been  subscribed,  is  properly  treated  as 

21  Harris  v.  Taylor,  148  Ga.  663,  26  Buttner   v.    Adams,    236    Fed. 

98  S.  E.  86;  Davis  v.  Johnson,  —  105. 

.  N.   D.   — ,   170    N.   W.    520,   bank;  27  Lynch    v.    Jacobsen,   —   Utah 

Lynch   v.    Jacobsen,   —  Utah   — ,  — ,  184  Pac.  929. 

184  Pac.  929.  28  Second  Nat.  Bank  v.  Georger, 

Sufficiency    of   complaint    in    ae-  246  Fed.  517. 

tion  by  receiver  to  enforce  double  29  Second  Nat.  Bank  v.  Georger, 

liability      of      stockholders,      see  246  Fed.  517. 

Lynch    v.   Jacobsen,   —    Utah   — ,  SO  Taylor  v.  Lamar,  148  Ga.  660, 

184  Pac.  929.  97   S.    E.    858;   Buttrill   v.   Taylor, 

2SBaTtlett    V.    Taylor,    148    Ga.  148  Ga.  671,  97  S.  E.  860. 
854,  98  S.  E.  491. 
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one  at  law  rather  than  in  equity,  the  liability  being  primary 
and  not  secondary .*i 

§4223.  — Assessment  by  court.  A  referee  in  bankruptcy 
cannot  assess  stock  a  hundred  per  cent,  where  the  corporation 
owns  much  valuable  property,  merely  because  he  cannot  reach 
a  satisfactory  conclusion  as  to  what  proportion  of  each  share 
was  liable  to  assessment.*^ 

§4227.  — Parties — In  actions  at  law.  In  an  action,  to 
enforce  the  statutory  liability  of  stockholders,  all  of  the  stock- 
holders may  be  joined  as  defendants.**  A  stockholder  against 
whom  statutory  liability  is  enforced  for  his  share  of  a  corporate 
debt  cannot  complain  of  such  a  judgment  instead  of  a  judg- 
ment for  the  entire  debt  against  all  the  stockholders.**  Executors 
or  administrators  of  deceased  stockholders  should  be  made  de- 
fendants in  actions  to  enforce  statutory  liability  of  stock- 
holders.** The  corporation  is  not  a  necessary  defendant  in  a 
suit  by  its  only  creditor  against  its  only  stockholder  to  hold  the 
latter  liable  individually  for  a  corporate  debt,  where  the  cor- 
poration has  no  business,  assets,  officers  or  agent.*® 

§4231.  Necessity  for  exhausting  assets  of  the  corporation 
and  remedies  against  it — General  principles.  In  Idaho,  ex- 
hausting the  remedy  against  the  corporation  is  necessary  before 
suing  a  stockholder  on  his  statutory  liability.*''  In  Kansas,  a 
stockholder  is  not  liable  for  corporate  debts  in  an  action  on  a 
claim  not  reduced  to  judgment.** 

§  4232. —  Excuses  for  failure  to  exhaust  remedies  against 
corporation.    If  the  corporation  is  insolvent,  all  the  corporate 

31  Shadbolt  &  Boyd  Iron  Co.  v.  S4  Parsons  v.  Einard   Grain  Co., 

Long,  —  Wis.  — ,  179  N.  W.  785.  —  Iowa  — ,  173  N.  W.  276. 

38  In   re   Canister   Co.,   252   Fed.  35  Pyles    v.    Carney,   —   W.    Va. 

70.  — ,  101  S.  E.  174. 

33  Harris  v.  Taylor,  148  Ga.  663,  36  Louisville     &     N.     E.     Co.    v. 

98  S.  E.  86.  Nield,  186  Ky.  17,  216  S.  W.  62. 

A  receiver  may  sue  aa  many  of  37  Weil  v.   Defenbach,   31   Idaho 

the  stockholders   in   one  action  as  258,  170  Pac.  103. 
he  sees  fit,  to  recover  double  lia-  38  Jones      v.      Citizens '      State 

bility.       Lynch     v.     Jacobsen,    —  Bank,  103  Kan.  297,  173  Pac.  977. 
Utah  — ,  184  Pac.   929. 
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assets  need  not  be  first  exhausted  before  suing  stockholders.^^ 
Judgment  against  the  corporation  and  an  execution  returned 
nulla  bona  is  not  a  condition  to  an  action  by  a  creditor  against 
a  stockholder  to  recover  a  corporate  debt,  where  the  stockholder, 
owning  all  the  stock,  has  appropriated  all  the  corporate  assets 
to  his  own  use.*"  Where  there  is  only  one  creditor  and  only 
one  stockholder,  and  the  latter  has  by  his  fraudulent  act  made 
an  independent  action  against  the  corporation  an  impractical 
and  vain  undertaking  involving  circuity  of  action  and  unneces- 
sary delay  and  expense,  a  judgment  against  the  corporation  is 
not  a  condition  precedent  to  a  creditor's  suit  against  the  stock- 
holder.*^ 

The  Kentucky  Court  of  Appeals  joins  with  the  courts  of  New 
York  and  Ohio,  as  against  the  federal  courts  and  the  courts 
of  Massachusetts  and  Tennessee,  in  holding  that  a  de  jure,  as 
distinguished  from  a  de  facto,  dissolution  of  a  corporation  is 
necessary  to  excuse  a  creditor  in  failing  to  prosecute  his  de- 
mand to  judgment  against  the  corporation  before  proceeding 
to  charge  the  stockholders.**  The  New  York  statute  requires 
creditors  to  obtain  a  judgment  and  a  return  of  execution  un- 
satisfied before  suing  stockholders  for  the  amount  unpaid  on 
their  stock;  and  it  is  no  excuse  that  the  corporation  has  been 
adjudicated  a  bankrupt  and  the  creditors  enjoined  from  suing 
where  it  does  not  appear  that  the  injunction  was  still  in  force 
when  the  action  against  the  stockholders  was  commenced.  On 
the  other  hand,  it  is  an  excuse  for  not  suing  that  the  corpora- 
tion was  dissolved  by  the  bankruptcy  court  or  that  the  claims 
have  been  allowed  against  the  corporation  in  the  bankruptcy 
court.*' 

§4236.  Conclusiveness  of  judgment  against  corporation  as 
against  stockholders.  In  Texas,  in  a  suit  by  a  judgment  creditor 
of  a  corporation  against  a  stockholder  therein  to  establish  lia- 
bility for  the  debt,  the  judgment  against  the  corporation  is  con- 

39  Lynch  v.  Jacobsen,  —  Utah  18  Louisville  &  N.  R.  Co.  v. 
—   184  Pae.  929.  Nield,  186  Ky.  17,  216  S.  W.  62. 

40  Fulton  Auto  Supply  Co.  v.  43  John  A.  Eoebling's  Sons  Co. 
Sullivan,  148  Ga.  347,  96  S.  E.  of  New  York  v.  Federal  Storage 
785.  Battery   Car  Co.,   185  N.   Y.  App. 

41  Louisville     &     N.     E.     Co.  v.  Div.  430,  173  N.  Y.  Supp.  297. 
Nield,  186  Ky.  17,  216  S.   W.  62. 
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elusive  evidenee  of  the  debt.**  An  adjudication  that  a  contract 
was  not  ultra  vires,  in  an  action  against  a  corporation,  is  binding 
on  a, stockholder  sued  on  his  statutory  liability  for  the  amount 
unpaid  on  his  stock.*^ 

§  4237.  Conclusiveness  of  order  or  decree  assessing  stock- 
holders.*^ An  order  declaring  it  necessary  to  enforce  stock- 
holders' liability  on  account  of  the  insolvency  of  the  corporation 
is  conclusive  on  the  stockholders.*''  But  an  order  of  a  bank- 
ruptcy court  assessing  stockholders  on  unpaid  stock  is  not  con.> 
elusive  as  to  whether  the  stock  is  full  paid.** 

An  assessment  order  made  by  a  Minnesota  Court  in  a  seques- 
tration suit  against  a  Minnesota  corporation,  made  conclusive  by 
statute  "  as  to  all  matters  relating  to  the  amount,  propriety  and 
necessity  of  the  assessment,"  cannot  be  collaterally  attacked  on 
the  ground  that  the  corporation  is  not  such  a  one  as  is  within 
the  statute  imposing  double  liability  on  stockholders;  and  this 
applies  also  to  a  collateral  attack  in  another  state.*' 

§4238.  Application  of  the  statute  of  limitations — General 
principles.  In  South  Carolina,  by  statute,  actions  by  or  in 
behalf  of  creditors  to  enforce  the  statutory  liability  of  stock- 
holders for  unpaid  subscriptions,  in  case  of  a  "moneyed"  cor- 
poration, must  be  brought  within  six  years.^"  The  statutory 
liability  of  stockholders  must  be  enforced,  under  the  California 
statute,  within  three  years.^^ 

44  Butcher  v.  J.  I.  Ca8e  Thresh-  49  Marin  v.  Augedahl,  247  TJ.  S. 

ing  Mach.  Co.,  —  Tex.  Civ.  App.  — ,  142,  62  L.  Ed.   1038,  rev'g  32  N. 

207  S.  "W.  980.  D.    536,   156   N.   "W.   101,   the   gist 

45Keyes    v.    Baskerville,    41    S.  of  the  lower  court's  holding  being 

D.  214,  175  N.  W.  874.  stated    contra    on    pp.    7428    and 

46  See  also   §4120,  supra.  7429. 

Action  of  bank  commissioner  in  60  Grice   v.   Anderson,   109   S.   C. 

levying  assessments  on  stock-  388,  96  S.  E.  222,  holding  an  in- 
holders  as  conclusive  as  to  neces-    .  vestment   company   a  "moneyed" 

sity  for  call  and  amount  thereof,  corporation. 

see  Aber  v.  Maxwell,  140  Ark.  203,  61  Damiauo   v.   Bunting,  —  Cal. 

215  S.  W^.  389.  App.  — ,  181  Pac.   232. 

47  Lynch  v.  Jacobsen,  —  Utah  It  is  a  "  liability  created  by 
— ,  184  Pac.  929.  law."     Chambers  v.  Farnham,  — 

48  Sweet    v.    Barnard,    66    Colo.  Cal.  — ,  187  Pac.  732. 
526,  182  Pac.  22. 
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§4239.  — Accrual  of  right  of  action  and  running  of  the 
statute.  In  some  jurisdictions,  stockholders'  statutory  liability 
accrues  at  the  inception  of  corporate  liability  and  not  at  the 
time  such  liability  is  sought  to  be  enforced  against  the  corpora- 
tion.*^ In  Kansas,  the  cause  of  action  on  a  double  liability,  in 
case  of  corporate  insolvency,  accrues  when  the  fact  of  insolvency 
and  the  extent  of  the  liability  are  determined.*'  In  New  York, 
by  statute,  the  double  liability  of  stockholders  in  banks  and  trust 
companies  (the  latter  being  included  within  the  term  "bank") 
is  barred  in  three  years,  and  the  cause  of  action  accrues,  at 
least  in  equity,  as  soon  as  the  necessity  to  resort  to  stockholders 
exists.** 

Limitations  do  not  run  in  favor  of  stockholders  sued  by  cred- 
itors, where  the  creditor's  claim  is  based  on  an  implied  contract 
to  repay  money  because  of  its  rescission  of  the  contract  because  of 
acts  of  the  corporation,  until  election  by  the  creditor  to  treat 
„he  act  of  the  corporation  as  a  rescission.** 

§4240.  — Interruption  or  tolling  of  statute.  A  judgment 
against  the  corporation  or  the  time  consumed  in  taking  an  appeal 

62  Smith    V.    Pillsbury-j    39    Cal.  ment    of    the    note,   arises    at    the 

App.  240,  178  Pac.  719.  time  of  such  payment,  within  the 

An    action   against    stockholders  statute    of    limitations.      Huey    v. 

for   corporate    debts    is    one    on    a  Patterson,    37    Cal.   App.    335,    174 

"liability  created  by  law"  so  as  Pac.  939. 

to  be  barred  in  three  years  from  In  one  case  it  is  held  that  the 

the   incurring   of  the   debt   rather  statutory  liability  of  stockholders 

than  three  years   from  the   rendi-  *»      corporate      creditors      accrues 

tion  of  judgment  against  the  cor-  ^l^en    the    corporation    made    the 

poration.      Chambers   v.   Parnham,  "^""^'^"^  °^t  "*  ^^'<'^  t^«  Imhmty 

„  ,    •       ,o„  Ti        rroc  arises    and    not    at    the    time    of 
—  Cal.  — ,  187  Pac.  732.                  .   .         .     .       ^,.  ^-  -da 

.     .     ^     ,  breach    by    the   corporation.      Pid- 

A  cause  of  action  against  stock-  „      -r^.        A        i   r,       ■ 

,   ,,        „  ,  .  geon  V.  San  Diego  Consol.  Brewing 

holders  for  a  corporate  tort  arises  ^^^    _    ^^^     ^^^     _     ^gg    p^^ 

at  the  same  time  the  cause  of  ac-  -tnio 

tion    arises    against    the    corpora-  b3  Davis  v.  Drury,  105  Kan.  69, 

ticn,  and  not  when  a  judgment  is  jgj  p^^^    ggg 

recovered  against  the  corporation.  MEichards     v.     Carpenter,     261 

Douglas  V.  Orth,  —  Cal.  App.  — ,  YeA.  724. 

185  Pac.  1005.  SSKempton   v.   Ploribel  Land   & 

A    claim    against     stockholders,  Improvement  Co.,  —  Cal.  App.  — , 

based  on  payment  by  an  indorser  189  Pac.  478. 
of  a  corporate  note  and  an  assign- 
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does  not  extend  the  time  for  suing  stockholders  for  corporate 
debts  or  liabilities.^^ 

§  4246.  Set-off  of  debts  due  to  stockholders.  In  enforcing 
statutory  liability  of  a  stockholder  on  unpaid  stock,  where  he 
had  bought  stock  at  different  times  and  had  a  set-off  as  to  some 
of  the  stock,  the  doctrine  of  marshalling  assets  may  be  applied.^'' 

§4253.  Enforcing  liability  in  other  states — Right  of  re- 
ceivers, etc.,  to  sue  in  foreign  state.  A  receiver,  where  he  has 
no  greater  rights  than  a  chancery  receiver,  cannot  sue  in  a  sister 
state  to  enforce  the  double  statutory  liability  of  stockholders.** 

§  4265.  Discharge  of  stockholders ;  waiver,  release  and  pay- 
ment— Insolvency  or  bankruptcy  proceedings  with  respect  to 
stockholder.  A  stockholder's  discharge  in  bankruptcy  relieves 
him  of  his  liability  for  debts  of  the  company  although  he  filed 
his  petition  in  bankruptcy  after  the  company  had  become  in- 
solvent.*' 

§  4266.  Contribution  among  stockholders.  A  stockholder 
who  pays  a  corporate  debt  is  entitled  to  contribution  from  the 
other  stockholders.^' 

XXXV.    ASSESSMENT    ON    PULL    PAID    STOCK 

§  4270.  Right  to  levy  assessments  generally.*^  A  by-law  pro- 
viding that  no  assessment  shall  be  levied  while  any  portion  of 
the  previous  one  remains  unpaid  unless  the  power  of  the  cor- 
poration shall  have  been  exercised  to  collect  it  does  not  exempt 
a  stockholder  who  fails  to  pay  an  assessment  from  any  further 
assessment.^* 

66  Douglas  V.  Orth,  —  Cal.  App.  Y.   Supp.   323,  aff'd  without   opin- 

— ,  185  Pac.  1005.  ion  in  220  N.  T.   661,   116  N.   E. 

67Keyes  v.  Baskerville,  41  S.  D.  1081. 

214,  175  N.  W.  874.  60  Holyfield   v.    Davis,-  139   Ark. 

68  Miller    v.    Amoretti,   —   Wyo.  479,  214  S.  W.  53. 

— ,  181  Pac.  420.  61  See  also   §  4279,  infra. 

60  Richards    v.    Schwab,    101    N.  62Pennecard     v.     Giant     Ledge 

Y.  Misc.  128,  167  N.  Y.  Supp.  535,  Min.  Co.,  97  Wash.   384,  166  Pac. 

following    Van    Tuyl    v.    Schwab,  629.                                         ' 
174  N.  Y.  App.  Div.   665,   161  N. 
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§4272.  Power  conferred  by  charter  or  statute.  Where  the 
articles  of  incorporation  authorize  an  assessment  on  stock,  it  may 
be  levied,  notwithstanding  the  stock  is  full  paid.^*  In  case  of 
state  banks,  under  the  Minnesota  statutes,  the  stockholders,  and 
not  the  board  of  directors,  are  to  elect  whether,  in  case  the  capital 
becomes  impaired,  to  go  into  liquidation  or  assess  the  stock ;  and 
the  directors  have  no  power  to  assess  the  stock.** 

§  4273.  Purpose  and  amount  of  assessment ;  conditions  prece- 
dent. An  assessment  is  not  invalid  because  made  to  freeze  out 
a  certain  stockholder  or  stockholders,  since  the  motive  of  an  as- 
sessment is  immaterial.®* 

§4274.  Persons  liable;  rights  and  liabilities  of  pledgees, 
agents  and  trustees.®*  The  transferee  of  stock  is  liable  for  assess^ 
ments.*''  Where  a  husband,  without  the  knowledge  or  consent 
of  his  wife,  caused  shares  of  stock  to  be  issued  and  entered  on  the 
books  in  her  name,  and  she  did  not  ratify  the  act,  she  was 
not  liable  to  assessment;  and  ratification  of  the  issuance  and 
entry  on  the  books  of  shares  of  stock  in  one's  name,  without  her 
knowledge  or  consent,  is  not  shown  by  her  indorsement  of.  the 
stock  in  blank  to  correct  the  supposed  error,  on  being  told  by 
her  husband  who  had  caused  the  stock  to  be  issued,  that  it  was  a 
mistake.®^ 

§  4275.  Mode  of  levying  assessments ;  equality.  Notice  of  an 
assessment  given  to  the  record  holder  of  the  stock  is  sufficient 
even  though  a  third  person  has  a  joint  interest  in  the  stock.®* 

§  4276.  Enforcement  of  assessments ;  forfeiture.  The  by- 
laws need  not  fix  the  place  of  sale  of  stock  for  failure  to  pay 
assessments."    Sale  of  stock  for  failure  to  pay  assessments,  on 

SSHuxtable    v.    Berg,    98    Wash.  67  Gaffney  v.  People's  Trust  Co., 

616,  168  Pac.  187.  191   N.  Y.  App.   Div.   697,  182   N. 

SlDevney      v.      Harriett      State  Y.  Supp.  451. 

Bank,  —  Minn.  — ,  177  N.  W.  460.  68  Williams  v.   Vreeland,  250  TJ, 

66  Glenn     v.     California     Trona  S.   295,    63   L.    Ed.    989,    aff'g   244 

Co.,  38  Cal.  App.  601,  177  Pae.  178.  Fed.  346. 

66  Duty     of     executor     to     pay  69  Whitcomb  v.  Giannini,  -^  Cal. 

assessments    on    stock,    see    Hurl-  App.  — ,  184  Pac.  887. 

bert   V.    Title    Insurance    &    Trust  70  Mitchell-  v.    Blue    Star    Min. 

Co.,  —  Cal.  — ,  186  Pac.  142.  Co.,   98   Wash.   191,;  167  Pac.  .130. 
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the  street  in  front  of  the  ofSee  building  of  the  corporation,  is 
not  within  a  statute  forbidding  a  sale  "at  the  office  of  the  com- 
pany. ' '  ''^  "Where  a  sale  of  stock  for  unpaid  assessments  is  re- 
quired, by  statute,  to  be  made  for  cash,  the  stock  sold  may  be  re- 
covered where  the  price  was  paid  by  a  promissory  note,  although 
such  note  was  paid  before  the  action  was  brought  to  recover 
the  stock.''^  An  arrangement  to  refrain  from  competitive  bid- 
ding at  a  sale  of  stock  for  assessments  is  inequitable,  and  equity 
will  not  permit  parties  to  such  a  transaction  to  retain  the  fruits 
thereof.'' 

The  mere  fact  that  one  is  a  stockholder  gives  a  foreign  court 
no  jurisdiction  to  render  a  judgment  in  personam  against  him 
for  the  amount  assessed  against  him  in  the  proceedings  in  the 
foreign  court  for  winding  up  the  company,  wher'^  he  did  not 
appear  and  was  not  served  with  process.''* 

§  4277.  Estoppel  of  stockholders ;  acquiescence.  An  original 
incorporator  whose  stock  is  nonassessable  waives  the  right  to 
claim  such  exemption  by  acquiescing  in  the  enactment  of  a  by- 
law making  the  stock  assessable,  and  in  the  payment  of  several 
assessments.'* 

§  4278.  Remedies  in  case  of  unauthorized  or  irregular  assess- 
ments or  forfeitures.  Stockholders  who  pay  invalid  assessments 
may  sue  the  corporation  for  a  return  of  the  money  paid.'^  A 
transfer  of  shares  of  stock  also  transfers  the  right  to  participate 
in  a  refund  of  assessments  paid,  as  agreed  on  when  the  assess- 
ments were  paid,  where  that  appears  to  have  been  the'  intention  of 
all  the  parties.''"'  A  sale  of  stock  for  an  illegal  assessment  may 

71  Mitchell  V.  Blue  Star  Min.  77  Cochrane  v.  Interstate  Pack- 
Co.,  98  Wash.  191,  167  Pac.  130.  ing  Co.,  139  Minn.  452,  167  N.  "W. 

72Newhall  v.  Hunsaker,  38  Oal.  111. 

App.  399,  176  Pae.  380.  Construction  of  contract  for  re- 

73  Seymour  v.  Salsberry,  —  Cal.  fund  of  assessments  paid  on  stock 
— ,  171  Pac.  938.  out  of  the  "first  net  profits"  of 

74  Traders'  Trust  Co.  v.  David-  the  company,  see  Cochrane  v. 
son,  —  Minn.  — ,  178  N.  W.  735.  Interstate  Packing  Co.,  139  Minn. 

76  Jonas  V.  Frost,  32  Idaho  214,      452,  167  N.  W.  111. 
179  Pae.  949. 

76Sviey    V.    Patterson,    37    Cal. 
App.  335,  174  Pac.  939. 
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be  enjoined."  Where  stock  is  sold  for  nonpayment  of  an  assess- 
ment, an  action  to  set  aside  the  sale  because  of  irregularity  must 
be  brought  within  six  months,  under  the  California  statutes.™ 
Where  a  statute  fixes  a  time  within  which  an  irregular  or  defec- 
tive sale  of  stock  for  unpaid  assessments  may  be  avoided,  it 
cannot  be  claimed  that  a  stockholder  is  estopped  by  delaying 
to  sue  for  less  than  such  time.*" 

In  an  action  to  set  aside  a  sale  of  stock  for  unpaid  assessments, 
statutes  often  require  the  plaintiff  to  pay  or  tender  to  the  cor- 
poration, or  to  the  party  holding  the  stock  sold,  the  sum  for 
which  the  same  was  sold,  where  the  sale  is  objected  to  because 
of  irregularity  or  defects  therein.*^  The  burden  is  on  one  at- 
tacking an  assessment  to  show  its  invalidity.** 

§  4279.  Contracts  that  stock  shall  be  nonassessable.  Nonas- 
sessability  of  stock  need  not  be  evidenced  by  the  certificates  of 
stock  but  may  be  proved  by  any  competent  evidence.**  A  cor- 
poration is  estopped  to  deny  the  recital  in  its  certificates  of 
stock  that  the  stock  was  "fully  paid  and  nonassessable,"  in 
mandamus  to  compel  a  transfer  of  stock  on  the  books  to  a  pur- 
chaser.** 

XXXVI.    INDIVIDUAL  LIABILITY  AND  EIGHTS  ON  FAILURE  TO 
INCOEPOEATE 

§4281.  Liability  to  third  persons  generally.  Where  indi- 
viduals act  under  a  corporate  form  and  in  a  corporate  name, 
when  in  fact  there  is  no  corporation,  they  are  individually 
liable  as  partners.*^     This  applies  where  persons  intending  to 

7»  First     Nat.     Bank     v.     Mult-  82  Glenn     v.     California     Trona 

nomah   State    Bank,    87    Ore.    423,  Co.,    38    Cal.    App.    601,    177    Pao. 

170  Pac.  534.  178. 

79  Whitcomb     v.      Giannini,     —  83  Eeinertsen  v.  Idaho  Power  & 

Cal.   App.  — ,  184  Pao.   887,   hold-  Concentrating    Co.,   32   Idaho    353, 

iug  that  failure  to  give  notice  of  182  Pac.  851. 

meeting   at   which   sale  was   post-  84  Hight  v.  Farmers '  Grain  Co., 

poned  was  a   mere',  irregularity.  214  111.  App.  195. 

SONewhall  v.  Hunsaker,  38  Cal.  85Pilsen    Brewing    Co.    v.    Wal- 

App.  399,  176  Pac.  380.  lace,  291  111.  59,  8  A.  L.   E.   579, 

81  See  Glenn  v.  California  Trona  125  N.  E.  714;  Hall  v.  Robertson, 

Co.,   38    Cal.    App.    601,    177    Pac.  213  111.  App.  147;  Booth  v.  Scott, 

178.  276  Mo.  1,  205  S.  W.  633,  applying 
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form  a  corporation  engage  in  business  before  carrying  out  or 
completing  such  intention.*^  So  persons  who  transact  business 
in  the  name  of  a  foreign  corporation  not  admitted  to  do  busi- 
ness in  the  state  are  personally  liable  as  partners.*''  The  two 
owners  of  nearly  all  the  stock  are  not  personally  liable,  however, 
merely  because  they  neglect  to  perform  the  ordinary  corporate 
acts  in  the  manner  provided  by  law.**  Merely  filing  a  claim 
in  bankruptcy  against  a  pretended  corporation  is  not  a  bar  to 
an  action  against  the  stockholders  as  partners.*'  A  person  who 
has  merely  contracted  for  the  purchase  of  stock,  but  to  whom  no 
stock  has  been  transferred,  cannot  be  held  liable  as  a  partner.'" 

§  4283.  Members  as  partners  inter  se.  Where  persons  do 
business  under  a  corporate  name  but  there  is  not  even  a  de 
facto,  corporation,  there  is  no  estoppel  as  between  themselves 
to  deny  a  partnership  although  they  may  be  liable  to  third  per- 
sons as  partners.*^ 


rule  to  foreign  corporation;  Com- 
merce Trust  Co.  V.  McMechen,  — 
Mo.  .App.  — ,  220  S.  W;  1019; 
Pocahontas  Fuel  Co.  v.  Tarboro 
Cotton  Factory,  —  N.  C.  — ,  93 
S.  E.  790;  Hill  v.  Turnverein  Ger- 
mania, '—  Okla.  — /  187  Pac.  920. 
See  also  Breitzke  v.  Tucker,  129 
Ark.  401,  196  S.  W.  462. 

86  Commerce  Trust  Co.  v.  Mc- 
Mechen, —  Mo.  App.  — ,  220  S. 
W.  1019. 


87  Booth  V.  Scott,  276  Mo.  1, 
205  S.  W.  633. 

88  Morrison  v.  Griffin  Corners 
Water  Co.,  190  N.  Y.  App.  Div.  45, 
179  N.  Y.  Supp.  338. 

89  Hall  V.  Eobertson,  213  111. 
App.  147. 

80  Wasco  Supply  Co.  v.  Smith, 
134  Ark.  23,  203  S.  W.  6. 

91  Lyons  v.  Van  Oel,  183  Iowa 
114,  165   N.  W.   376. 
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Amendment  oe  Repeal  op  Chaetee 

II.   CONSTITUTIONAL   LIMITATIONS    ON   AMENDMENT   OB   REPEAL 

§  4290.  Charter  of  corporation  as  contract. 

§  4294.  What  constitutes  an  impairment'  of  the  obligations  of  contracts — 

Of  the  contract  between  the  corporation  and  its  stockholders. 
§  4296.  —  Of  the  contracts  of  public  service  corporations. 

ni.   RESERVATION   OF  P0V7ER  TO  ALTER,  AMEND  OR  REPEAL 

§4299.  In  general. 

§  4300.  Constitutional   and   statutory   provisions — In   general. 

§  4304.  Effect  of  reservation  of  power  upon  legislative  power. 

§  4308.  Extent  of  reserved  power — In  general. 

§  4315.  —  Extent  of  reserved  power  to  alter  or  amend — In  general. 

§4316. Constitutional  restrictions. 

§  4319. Arbitrary  and  unreasonable  amendments. 

IV.   PARTICULAR   ALTERATIONS,    AMENDMENTS    AND    REPEALS 

§  4334.  Bailroad  companies. 

V.      MODE   OF  AMENDING   CHARTERS 

§4343. -By  corporations  or  their  members. 
§  4344.  Procedure,  registration,  fees,  etc. 

VI.   ACCEPTANCE    OF    AMENDMENT 

§  4348.  Form,  evidence  and  presumption  of  acceptance. 

Vn.   EFFECT  OF  AMENDMENT  OR  REPEAL 

§  4350.  Amendment — Effect  in  general. 

§  4354.  Estoppel  and  laches  as  to  amendment  and  acceptance. 

II.    CONSTITUTIONAL   LIMITATIONS    ON    AMENDMENT    OE   EEPEAL 

§  4290.  Charter  of  corporation  as  contract.^  The  charter 
of  a  eorporation  is  an  inviolable  contract,^  but  all  charters  are 
subject  to  the  police  power.^ 

IFor    article    on    "Should    the  &  H.  Eiver  E.   Co.  v.  Mealy,  224 

Dartmouth    College    Case    be    Ee-  N.   T.   187,  120   N.  E.   155. 

called,"  see  51  Am.  L.  Rev.  711-  SWaterbury  v.  Central  "Vermont 

751.  E.  Co.,  —  Vt.  — ,  108  Atl.  423. 

2  People  ex  rel.  New  York  Cent. 
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§4294.  What  constitutes  an  impairment  of  the  obligations 
of  contracts — Of  the  contract  between  the  corporation  and  its 
stockholders.  A  voluntary  amendment  of  a  charter  is  void  where 
it  changes  the  fundamental  arrangement  and  plans  of  the  cor- 
poration, and  violates  contractual  rights  of  stockholders  to  divi- 
dends.* 

§  4296.  —  Of  the  contracts  of  public  service  corporations. 

The  state  cannot,  by  contract  .with  a  charitable  corporation, 
divest  itself  of  the  power  to  condemn  property  of  such  corpora- 
tion for  streets  or  the  like.^  The  business  of  a  company  operat- 
ing only  on  private  property  and  manufacturing  electricity  only 
for  itself  and  tenants  is  not  "of  the  same  general  character"  as 
that  of  a  public  service  corporation,  so  as  to  authorize  an  amend- 
ment of  the  charter  to  transform  it  into  an  electric  light  corpora- 
tion.^ Where  a  railroad  company,  by  its  charter,  is  given  the 
right  to  own  and  operate  a  railroad  in  the  state,  and  to  do 
an  intrastate  business  therein,  the  state  cannot  violate  such 
charter  rights  by  the  exercise  of  mere  assumed  police  power.'' 

m.  EESERVATION  OF  POWER  TO  ALTER,  AMEND  OR  REPEAL 

§  4299.  In  general.  In  Canada,  parliament  reserves  the  power 
to  repeal  or  amend  charters.* 

§  4300.  Constitutional  and  statutory  provisions — In  general. 

The  power  to  change  or  repeal  a  charter  is  sometimes,  reserved 
by  the  statute  authorizing  the  creation  of  certain  corporations.' 

§  4304.  Effect  of  reservation  of  power  upon  legislative  power. 

If  the  state  reserves  the  power  to  amend  or  repeal,  a  subsequent 

4  Allen  V.  White,  103  Neb.  256,  V  State    ex    rel.    Wabash    E.    Co. 

171    N.    W.    52.  V.  Eoaeh,  267  Mo.  300,  184  S.  W. 

8  Pennsylvania        Hospital        v.  969. 

Philadelphia,  245  V.   S.  20,  62  L.  8  McClement    v.    Supreme    Court 

Ed.    124,    afE'g    254    Pa.    392,    98  I.  O.  ¥.,  222  N.  Y.  470,  119  N.  B. 

Atl.    1077.  99. 

6  People    ex   rel.    Cayuga   Power  9  Integrity     Mut.     Ins.     Co.     v. 

Corporation  v.  Public  Service  Com-  Boys,  293  111.  307,  127  N.  B.  748. 
mission,  226  N.  Y.  527,  124  N.  B. 
105,    rev'g    184    N.    Y.    App.    Div. 
781,   172  N.  Y.   Supp.   533. 
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exercise  of  such  power  does  not  impair  the  obligations  of  the 
contract.^" 

'  §4308.  Extent  of  reserved  power — In  general.^^  "Where 
the  state  reserves  the  right  to  amend  or  repeal  the  charter,  a 
railroad  company  granted  street  rights  by  a  municipality  can- 
not complain  of  the  occupancy  by  an  electric  light  company  of  a 
highway  crossing  the  railroad  tracks  where  none  of  the  poles 
are  'on  the  right  of  way  and  the  wires  are  thirty  feet  above  the 
rails.^^ 

§4315.  — Extent  of  reserved  power  to  alter  or  amend — In 
general.  "Where  power  of  the  state  to  amend  the  charter  exists, 
reasonable  restrictions  may  be  imposed  on  the  transaction  of 
business,  such  as  requiring  a  license  of  milk  dealers.^' 

§  4316. Constitutional  restrictions,  "\rested  rights  can- 
not be  taken  away  by  amendment  of  the  charter;  but  vested 
rights  are  hot  taken  away  by  increasing  the  amount  of  the 
assessments  agreed  upon  by  a  fraternal  benefit  society,  where 
the  contract  of  insurance  or  the  charter  provide  that  the  assess- 
ments may  be  changed  from  time  to  time.^* 

§4319. Arbitrary  and  unreasonable  amendments.  Re- 
serving the  right  to  amend  a  charter  does  not  authorize  a  de- 
privation of  benefits,  or  impairment  of  the  value  of  the  franchise 
by  imposing  additional  burdens,  without  compensation.^^ 

IV.   PARTICULAR    ALTERATIONS,    AMENDMENTS    AND    REPEALS 

§  4334.  Eailroad  companies.  Reservation  by  the  state  of  the 
right  to  repeal  or  amend  a  railroad  charter  does  not  authorize  a 
requirement  that  the  company  carry  state  officials  free  of 
charge.^^ 

10  Sears  v.  City  of  Akron,  246  14  McClement  v.  Supreme  Court 
TT.  S.  242,  62  L.  Ed.  688.  I.  O.  F.,  222  N.  Y.  470,  119  N.  E. 

11  See    also    §  4296,    supra.  99. 

12  New  York  Cent.  R.  Co.  v.  IS  People  v.  International  Bridge 
Middleport  Gas  &  Eleetrie  Light  Co.,  223  N.  Y.  137,  119  N.  E.  351. 
Co.,  193  N.  Y.  App.  Div.  273,  184  16  Napier  v.  Delaware,  L.  &  W. 
N.  ,Y.  Supp.  221.  il.  Co.,  91  N.  J.  L.  282,  102  Atl. 

IS  People   V.   Beakes   Dairy   Co.,      444. 
222  N.  Y.  416,  119  N.  E.  115. 

699 


§  4343]  Pkivate  Cokpoeations  [Ch.  57 

V.    MODE  OP  AMENDING  CHAETEES 

§4343.  By  corporations  or  their  members.  A  corporation 
may  adopt  as  an  amendment  of  its  charter  a  provision  which' 
could  have  been  inserted  in  the  original  articles  of  incorpora- 
tion." The  mere  fact  that  a  paper  is  denominated  "amended 
articles  of  incorporation ' '  does  not  make  it  such  unless  executed 
in  pursuance  to  the  statute.^*  The  secretary  of  state  cannot  re- 
fuse to  file  a  certificate  whereby  a  corporation  seeks  to  be  bound 
by  and  come  within  a  certain  statute,  on  the  ground  the  statute 
permitting  corporations  to  so  change  the  nature  of  the  corpora- 
tion is  unconstitutional  as  impairing  the  obligation  of  contracts 
as  to  stockholders,  since  he  is  not  an  interested  party .^* 

§4344.  Procedure,  registration,  fees,  etc.^" 

VI.    ACCEPTANCE  OF  AMENDMENT 

§  4348.  Form,  evidence  and  presumption  of  acceptance.    An 

amendment  may  become  a  part  of  the  charter  of  an  existing 
corporation  without  formal  adoption,  in  a  proper  ease.*^ 

VII.    EFFECT  OF  AMENDMENT  OE  EEPEAL 

§4350.  Amendment — Effect  in  general.  A  charter  amend- 
ment to  provide  for  an  increase  of  stock  does  not  affect  the 
identity  of  the  company .^^ 

§  4354.  Estoppel  and  laches  as  to  amendment  and  acceptance. 

The  fact  that  an  amendment  of  corporate  articles  was  not 
legally  adopted  cannot  be  urged  by  parties  in  interest  after 
acquiescence  therein  for  seventeen  years.*' 

17  Pyle  V.  National  Life  Ass  'n  21  Atlanta  Loan  &  Saving  Co. 
of  Des  Moines,  186  Iowa  756,  172  v.  Norton,  149  Ga.  805,  102  S.  E. 
N.  W.  944.  536,    citing    Fletcher    Cyc.    Corp. 

18  Western  Casualty  &  Guaranty  §  784. 

Ins.  Co.  V.  Capitol  State  Bank  of  28  Wright   v.   Barnard,   248  Fed. 

Oklahoma   City,   —   Okla.   — ,   172  756,  775.  - 

Pac.  954.  23  Chicago,  M.   &   St.   P.  E.   Co. 

19Mohall  Farmers'  Elevator  Co.  v.  Des  Moines  Union  E.  Co.,  254 

V.  Hall,  —  N.  D.  — ,  176  N.  W.  131.  Fed.  927. 

20  Fees,   see   §  225,   supra. 
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CHAPTER  58 

Governmental  Control  of  Corporations 

I.   GENERAL    CONSIDERATIONS 

j  4365.  Police  power  as  applicable  to  corporations — Grant  of  special  fran- 
chise to  use  streets  or  contract  as  affecting  police  power. 

II.   WHO  MAT  EXERCISE  THE  POWER 

!  4367.  In  general. 

\  4368.  Federal  government. 

)  4370.  State  legislature — In  general. 

5  4371.  —  State  control  over  corporations  created  by  Congress. 

5  4374.  Municipalities. 

III.   CORPORATIONS    SUBJECT    TO    REGULATION 

I  4377.  Corporations  whose  business  is  affected  with  a  public  interest — In- 
surance companies. 
§  4379.  Corporations  subject  to  jurisdiction  of  public  service  commissions. 

IV.   PUBLIC    SERVICE    COMMISSIONS 

§  4381.  Constitutionality  of  delegation  of  power. 

§  4383.  Nature  of  powers  of  commissions. 

§  4384.  Extent  and  scope  of  powers  of  commissions — In  general. 

5  4385.  —  Powers  of  state  commission  over  interstate  railroads. 

V.   REGULATIONS   AS   VIOLATIONS    OF   FEDERAL    CONSTITUTION 

§  4392.  Interference  with  interstate  commerce — In  general. 

§  4393.  —  Illustrations  of  rules. 

§  4394.  Impairment   of   contract — In   general. 

§  4395.  —  Power   to  revoke   or  burden   franchises. 

S  4398.  Due  process  of  law — Unreasonable  regulations. 

§  4399.  —  Impairment  of  franchise. 

§  4404.  Denial  of  equal  protection  of  the  laws — Eegulations  applicable  only 
to  corporations. 

§  4405.  —  Eegulations  applicable  only  to  certain  class  of  corporations. 

§  4406.  —  Eegulations  applicable  only  to  certain  corporations  of  a  par- 
ticular class. 

5  4407.  — Eegulations  of  common  carriers. 

§  4408.  —  Eegulations  of  railroad  companies. 
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)  4411.  — Eegulations  of  telegraph  companies. 

i  4416.  Eegulations  prohibiting  the  granting  of  special  privileges  or  im- 
munities. 

VI.   PAKTICULAR   REGULATIONS   OTHER  THAN   THOSE   RELATING   TO  RATES 

j  4417.  General  considerations. 

i  4418.  Requiring  certificate  of  public  convenience  and  necessity. 

I  4420.  Eequiring  consent  of  commission  to  transfer  of  property  of  pub- 
lic service  corporation  or  consolidation  of  corporations. 

§4421.  "Blue  Sky"  laws. 

§  4423.  Eegulations  to  prevent  corporations  vfithdrawing,  wholly  or  in  part, 
from  public  service. 

§  4425.  Eegulations  imposing  penalties — In  general. 

§  4427.  —  Unreasonable  penalties. 

§  4428.  Regulations  as  to  employees. 

§  4429.  —  Amount  of  wages. 

§  4433.  License  fees — ^Where  right  to  use  streets  has  been  granted  by 
federal  government  or  by  state. 

§  4434.  —  Eeasonableness  of  amount  of  license. 

§  4435.  —  Application  of  rules  to  particular  corporations. 

§  4436.  Eegulations  of  railroad  companies — In  general. 

§  4437.  —  Eequiring  extension  of  line. 

§  4438.  —  Eequiring  operation  of  road  or  of  trains. 

§  4439.  —  Eequiring  stopping   of  trains   at  stations. 

§  4440.  — Eegulations  as  to  depots. 

§  4441.  —  Regulating  running  time  of  trains. 

§  4442.  —  Eequiring  connections  with  other  roads. 

§  4443.  —  Requiring   construction   of   spur   tracks. 

§  4444.  —  Regulations  as  to  grade  crossings. 

§  4445.  —  Eequiring  lighting  of  tracks. 

§  4446.  —  Regulating  rate  of  speed. 

§  4448.  —  Requiring  signals  or  flagmen. 

§  4450.  —  Requiring  fencing  of  tracks  and  building  of  cattle  guards. 

§  4451.  —  Regulations  as  to  sleeping  car  service. 

§  4452.  Regulations  of  street  railroad  companies. 

§  44^3.  Regulations  of  telegraph,  telephone  and  electric  light  companies — 
In  general. 

§  4454.  —  Regulations  as  to  poles  and  wires. 

i  4455.  —  Requiring  wires  to  be  put  underground. 

§  4456.  —  Requiring  physical  connection  of  lines. 

§  4457.  Regulation  of  gas  cqmpanies. 

§4461.  Eegulation  of  mining  companies. 

VII.  REGULATION  OF  RATES 

A.    Eight  to  Regulate  and  General  Considerations 

§  4468.  Power  to  require  and  regulate  street  car  transfers. 

§  4469.  Power  as  extending  to  increasing  as  well  as  reducing  rates. 
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§  4170.  Particular  companies  whose  rates  may  be  regulated. 

§  4471.  Bates  of  municipal  plants. 

§  4473.  Fixing  rates  by  contract  as  distinguished  from  ' '  regulation ' '  of 
rates  independently  of  agreement — Power  of  municipality  to 
"contract"  as  to  rates. 

§  4474.  —  Company  as  precluded  from  denying  power  to  contract  or  reason- 
ableness of  rates. 

§  4475.  Penalties  for  violation  of  rate  laws. 

B.  Who  May  Eegulate  Eates 

§4477.  United  States. 

§  4478.  State. 

§  4479.  Public  service  commission. 

§  4480.  Municipal   corporation — In   general. 

§  4482.  —  Particular  delegations  of  power. 

§  4483.  —  Regulating  rates  outside  municipality. 

§4484.  Courts. 

C.  Regulation  of  Eates  as  Violating  Constitutional  Provisions 

§  4485.  Interference  with  interstate  commerce. 

§  4486.  Due  process  of  law. 

§  4487.  Denial  of  equal  protection  of  the  laws. 

§  4488.  Impairment  of  obligation  of  contract — In  general. 

§  4490.  —  As  dependent  upon  power  of  municipality  to  make  contract  as 

to  rates. 
§  4493.  —  Franchise  as  constituting  an  actual  contract  as  to  rates. 
§  4494.  —  Power   of  municipality   to   change   rate   as   distinguished   from 

power  of  state. 
§  4495.  —  Right  of  corporation  or  commission  to  increase  rates. 
§  4496.  —  Regulations    as    impairing    contracts    between    corporation    and 

third  person. 
§  4497,  —  Waiver  or  abandonment  of  contract  rights. 

D.  Discrimination  in  Eates 

§  4498.  General  considerations. 

§  4507.  Free  or  reduced  rates  for  particular  passengers — Six  tickets  for  a 

quarter. 
§  4512.  —  Eequiring   reduced   or   free   transportation   for   soldiers,   police 

officers,  detectives,  etc. 
§  4513.  —  Forbidding  issuance  of  free  passes. 

E.  Reasonableness  of  Rates  Fixed  by  Law 

§  4517.  General  rules. 
§  4518.  Matters  to  be  considered. 
§  4526.  Reasonableness  of  return  as  a  whole. 

§  4527.  Reasonableness  as  affected  by  comparison  with  rates  of  other  com- 
panies or  in  other  localities. 
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§  4529.  Methods  of  valuation  in  general. 

§  4530.  Original  cost  as  test. 

§  4531.  Present  value  as  test — General  rule. 

§  4532.  —  What  constitutes  ' '  value ' '  in  general. 

§  4535.  —  Value  of  property  not  used. 

§4537.  — Value  as  "going  concern"  as  item. 

§  4538.  —  Franchise  as  item  of  value. 

§  4539.  —  Good  will  as  item  of  value. 

§  4541.  —  Deduction  for  depreciation. 

§  4543.  Cost  of  reproduction  aa  test — In  general. 

§  4546.  Operating  expenses — In  general. 

S  4547.  —  Depreciation  fund. 

§  4548.  Hate  of  return  to  which  corporation  entitled. 

VIII.   PROCEDURE   CONNECTED   WITH  REGULATIONS   AND  REVIEW   THEREOF 

§  4551.  Procedure  before   commission — In  general. 

§  4552.  —  Notice  and  hearing. 

§  4558.  Review  by  courts  in  general — Power  to  review. 

§  4559.  —  Compliance  with  conditions  precedent. 

§  4560.  —  Presumptions  and  burden   of  proof. 

§  4562.  —  Scope  of  review  and  grounds  for  attack. 

§  4564.  —  Who  may  attack. 

§  4566.  Particular  methods  of  review — ^Injunction  suits. 

§  4568.  —  Appeals. 

§  4572.  Proceedings  maintainable  by  individual  consumer  or  patron. 

I.    GENERAL  CONSIDERATIONS 

§  4365.  Police  power  as  applicable  to  corporations — Grant  of 
special  franchise  to  use  streets  or  contract  as  affecting  police 
power.  A  franchise,  even  though  a  contract  which  cannot  he 
impaired,  is  subject  to  the  police  power  of  the  state.^  After  a 
street  franchise  has  expired,  but  the  company  continues  to  use 
the  streets,  the  city  may  regulate  such  use  subject  to  the  condi- 
tion that  it  must  not  bring  about  confiscation.* 

II.    WHO  MAT  EXERCISE  THE  POWER 

§  4367.  In  general.  There  is  no  general  visiting  power  in 
the  courts  unless  conferred  by  statute.* 

1  Central    Union    Telephone    Co.  state.     Southwest  Missouri  E.   Co. 

V.   Indianapolis   Telephone   Co.,  —  v.  Public   Service   Commission,  — 

Ind.  — ,  126  N.  E.  628.  Mo.  — ,   219   S.   W.   380. 

Conditions  imposed  by  a  city  in  2  City  of  Toledo  v.  Toledo  Rail- 
granting   a    street   franchise   to   a  ways  &  Light  Co.,  259  Ped.  450. 
street  car  company  are  no  limita-  3  In  re   Norton,   97   N.   Y.  Misc. 
tion   on   the   police   power   of   the  289,  161  N.  T.  Supp.  710. 
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§  4368.  Federal  government.* 

§  4370.  State  legislature — In  general.* 

§  4371.  —  State  control  over  corporations  created  by  Con- 
gress.^ A  state  has  power  over  companies  operating  bridges 
between  states,  where  Congress  has  not  acted ; ''  but  a  state  can- 
not regulate  relief  associations  of  interstate  carriers,  by  forbid- 
ding waiver  of  damages  on  the  part  of  employees,  since  regu- 
lated by  act  of  Congress.^  State  control  of  a  bridge  company 
owning  an  international  bridge  is  not  lost  because  of  an  act  of 
congress  requiring  consent  of  Congress  to  a  bridge  across  inter- 
national waters.® 

§  4374.  Municipalities.  Where  a  street  railway  is  using  city 
streets  without  a  franchise,  the  city  may  eject  it  or  prescribe 
reasonable  conditions.^" 

III.    COEPOEATIONS  SUBJECT  TO  REGULATION 

§  4377.  Corporations  whose  business  is  affected  with  a  public 
interest — Insurance  companies.  The  business  of  insurance  is 
clothed  with  a  public  interest  so  as  to  be  subject  to  regulation. ^^ 
Insurance  companies  are  among  those  which  the  state  may  regu- 

4  The  next  step  in  the  national  Shrader  v.  Steubenville,  E.  L.  & 
control  of  corporations  is  the  sub-  B.  Val.  Traction  Co.,  —  W.  Va. 
ject   of   an   article   by   Mr.   J.    H.       — ,  99  S.  E.  207. 

Wilkerson   in   90  Cent.  L.   J.   113-  8  Pittsburgh,   C,  C.   &   St.  L.   E. 

124.  Co.    V.    Miller,    187    Ind.    684,    120 

5  Power  of  legislature  to  inves-  N.  E.  706;  —  Ind.  — ,  119  N.  E. 
tigate   conduct   of   private   person,  801. 

corporation  or  institution,  see  note  9  International     Bridge     Co.  v. 

in    9    A.    L.    E.    1341,    annotating  People  of  State  of  New  York,  254 

Greenfield  v.  Eussell,  292  111.   392,  TJ.  S.  126,  65  L.  Ed.  — ,  aff'g  223 

9  A.   L.   E.   1334,   127   N.   E.   102.  N.  Y.  137,  119  N.  E.  351. 

6  See  also  §§4392,  4393,  4485,  10  Henry  L.  Doherty  &  Co.  v. 
infra.  Toledo  Eailways  &  Light  Co.,  254 

7  Proprietors   of   Cornish   Bridge  Fed.  597. 

V.   Pitts,   —   N.    H.    — ,    107    Atl.  11  La  Tourette  v.  McMaster,  248 

626.  TJ.  S.  465,  63  L.  Ed.  362;  Lewelling 

Interstate   bridges   are   not   sub-  v.    Manufacturing   Wood-Workers' 

jeet  to   control   by   the   states   ex-  Underwriters,    140    Ark.    124,    215 

eepi}    to    a    very    limited    extent.  S.    W.   258. 
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late  by  requiring  mutual  insurance  companies  to  have  a  certain 
surplus.^^ 

§  4379.  Corporations  subject  to  jurisdiction  of  public  service 
commissions.^*  A  corporation  is  not  a  "public  utility"  and 
subject  to  regulation  as  such  by  a  public  service  commission, 
merely  because  of  the  existence  of  certain  charter  power,  where 
such  power  has  never  been  exercised.^*  The  following  have  been 
held. to  be  "public  utilities,"  so  as  to  be  subject  to  regulation 
by  state  public  service  commissions:  a  pipe  line  company  carry- 
ing oil  for  all  producers ;  ^^  a  canal  company  which  delivers 
water  for  agricultural  and  other  purposes.^® 

The  following  have  been  held  not  public  utilities  subject  to 
such  regulation :  a  corporation  manufacturing  electricity  only  for 
itself  and  tenants ;  ^''  a  brewery  company  which  sells  surplus 
electricity  to  individuals  in  the  vicinity  through  a  subsidiary 
company ;  ^^  a  land  company  furnishing  water  for  irrigation  to 
purchasers  of  land ;  ^^  an  irrigation  company  with  charter  power 
to  sell  water  to  the  public,  where  in  fact  it  has  never  sold  water 
except  to  purchasers  of  land  from  it  in  fulfilment  of  private 
contracts.**? 

IV.    PUBLIC   SERVICE  COMMISSIONS 

§  4381.  Constitutionality  of  delegation  of  power.  The  Illinois 
Public  Utilities  Act  is  a  valid  exercise  of  the  police  power .^^ 

12  Integrity     Mut.     Ins     Co.     v.  Div.   781,   172   N.  T.   Supp.   533. 
Boys,  293  111.  307,  127  N.  E.   748.  18  State  v.  Public  Service  Com- 

IS  What  are  quasi  public  cor-  mission,  275  Mo.  483,  205  S.  W.  36. 
porations     in     general,     see     §  73,  19  De  Pauw  University  v.  Public 

supra.  Service      Commission,      247      Fed. 

14  De  Pauw  University   v.   Pub-  183. 

lie   Service    Cohimission,   253   Fed.  20  De   Pauw  University  v.   Pub- 

848.  lie   Service   Commission,   253   Fed. 

15  Producers      Transp.      Co.      v.       848,  Oregon  statute. 

Railroad    Commission,    251    U.    S.  The   fact   that   notice  of  appro- 

228,  64  L.  Ed.  239,  aff'g  176  Cal.  priation  of  water  states  that  it  is 

499,   169  Pac.   59.  for    "general    rental,    sale,"    etc., 

16  Steamboat  Canal  Co.  v.  Gar-  does  not  necessarily  make  the  ap- 
son,  —  Nev.  — ,   185   Pac.   801.  propriating    corporation    a    public 

17  People  ex  rel.  Cayuga  Power  utility.  De  Pauw  University  v. 
Corporation  v.  Public  Service  Public  Service  Commission,  253 
Commission,    226    N.    Y.    527,    124  Fed.    848. 

N.  B.  105,  rev 'g  184  N.   T.   App.  21  Schiller   Piano   Go.  v.   Illinois 
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§4383.  Nature  of  powers  of  commissions.  An  order  of  a 
commission  fixing  maximum  future  rates  is  legislative  in  char- 
acter.^* 

§4384.  Extent  and  scope  of  powers  of  commissions — In 
general.  The  supervisorial  powers  of  a  state  corporation  com- 
mission over  insurance  companies  is  wholly  statutory  and  it  has 
no  implied  powers  except  those  actually  necessary  to  carry  out 
the  express  powers.** 

§  4385.  —  Powers  of  state  commission  over  interstate  rail- 
roads.** 

V.    REGULATIONS  AS  VIOLATIONS  OP  FEDERAL  CONSTITUTION 

§  4392.  Interference  with  interstate  commerce — In  general. 

Piping  of  natural  gas  from  one  state  to  another  is  interstate 


§  4393.  —  Illustrations  of  rules.  A  state  may  provide  for 
inspection  of  oils  and  gasoline,  while  yet  in  interstate  transit, 
and  impose  a  charge  upon  the  oil  company  reasonably  sufficient 
to  cover  the  cost  of  inspection.*^  A  city  may  obtain  a  tem- 
porary injunction  restraining  discontinuance  of  gas  supply  al- 
though property  in  another  state  where  the  gas  wells  are  located 
will  be  affected.*''  The  transmission  of  interstate  messages  by 
telegraph  companies,  being  interstate  commerce  and  expressly 
put  under  the  control  of  the  Interstate  Commerce  Commission, 
is  not  subject  to  state  regulation.**     A  separate  coach  law  for 

Northern  Utilities  Co.,  288  111.  580,       Saxe,  —  N.  Y.  — ,  12S  N.  E.  673, 
123  N.  E.  631.  rev'g  186  N.  Y.  App.  Div.  28,  174 

22  Ohio  Valley  Water  Co.  v.  Ben       N.    Y.    Supp.    102. 

Avon  Borough,  253   V.   S.   287,   64  26  Pure  Oil  Co.  v.  State  of  Min- 

L.  Ed.  908,  rev'g  on  other  grounds  nesota,   248   U.   S.   158,   63   L.  Ed. 

260  Pa.  289.   103   Atl.   744.  180,   afC'g  134   Minn.   101,   158   N. 

23  Johnson  v.  Betts,  —  Ariz.  — ,  W.  753. 

188  Pac.  271.  27  City    of   Jamestown   v.   Penn- 

24  See  §  4485,  infra.  sylvania  Gas  Co.,  264  Fed.  1009. 

25  Landon  v.  Public  Utilities  28  Western  U.  Tel.  Co.  v.  Ham- 
Commission,  245  Fed.  950;  People  ',in,  —  Ind.  App.  — ,  125  N.  E. 
ex   rel.    Pennsylvania    Gas    Co.    v.  45;    Leftridge   v.   Western   U.   Tel. 
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white  and. colored  passengers  does  not  interfere  with  interstate 
commerce  as  applied  to  a  road  wholly  in  the  state,  although 
operated  by  a  domestic  corporation  whose  lines  extend  into  an- 
other state  and  which  carries  passengers  over  such  road  to  the 
other  state  for  a  single  fare.^'  A  regulation  by  the  state  of 
grain  elevators  and  cars  therefor,  where  interfering  with  inter- 
state commerce  of  the  railroad,  is  invalid.*" 

A  state  cannot  forfeit  the  charter  of  a  domestic  corporation 
authorized  to  build  a  bridge  for  interstate  commerce,  by  re- 
quiring construction  of  the  bridge  in  five  years,  where  Congres's 
has  granted  the  company  a  franchise.*^  Congress  having  de- 
clared lawful  a  bridge  proposed  to  be  erected  and  having  author- 
ized its  erection,  no  authority  remains  in  the  state  to  make  any 
new  or  other  regulations  or  requirements,  the  bridge  being  over 
navigable  waters  for  interstate  commerce.'* 

Transmission  of  stock  quotations  on  the  New  York  Stock 
Exchange,  pursuant  to  a  contract  between  it  and  a  telegraph 
company  and  subscribers  to  the  service,  is  interstate  commerce 
until  completed  in  the  subscribers'  ofSces,  so  as  to  prevent  regu- 
lation by  a  state  requiring  cessation  of,  alleged  discriminations.'' 

§  4394.  Impairment  of  contract — In  general.'*  A  proper  ex^ 
ercise  of  the  police  power  does  not  impair  the  obligation  of  a 

Co.,    277    Mo.    90,    210    S.    W.    18;  see  186  N.  Y.  App.  Div.   602,  174 

Western  U.  Tel.  Co.  v.  Bowles,  124  N.   T.    Supp.    754. 

Va.   730,   98   S.   E.   645.  33  Western   TJ.    Tel.    Co.   v.   Fos- 

State   control   of  interstate  tele-  ter,  247  U.  S.  105,  62  L.  Ed.  1006, 

graph  companies,  see  also  Speight  1  A.  L.  E.   1278,  rev'g  224  Mass. 

V.  Western  IT.  Tel.  Co.,  178  N.  C.  365,  113  N.   E.   192. 

146,  100   S.  E.  351.  34 For    note    on    "Privilege    of 

29  South  Covington  &  C.  St.  E.  using  street  as  a  contract  within 
Co.  V.  Com.,  252  TJ.  S.  399,  64  L.  the  constitutional  provision 
Ed.  631,  aff'g  181  Ky.  449,  205  against  impairing  the  obligation 
S.   W.   603.  of  contracts,"  see  L.  E.   A.  1918 

30  Chicago,  E.  I.  &  P.  E.  Co.  v.  E  892. 

State,  —  Okla.  — ,   180  Pae.  246.  Note   on  "Examination  and  su- 

31  People  V.  Hudson  Eiver  Con-  pervision  of  banks  by  public  of- 
necting  E.  Co.,  228  N.  Y.  203,  ficers  as  impairment  of  charter 
126  N.  E.  801.  rights,"   see   8   A.   L.   R.   898,   an- 

32  People  V.  Hudson  Eiver  Con-  notating  Bank  of  Oxford  v.  Love, 
necting  E.  Corporation,  228  N.  Y.  Ill  Miss.  699,  8  A.  L.  E.  894,  72 
203,    126    N.    E.    801.     Same    case,  So.   133. 
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contract.^^  A  bank  charter  conferring  control  on  its  stock- 
holders pursuant  to  such  rules  as  they  may  adopt,  does  not  pre- 
clude, as  impairing  the  contract,  a  statute  providing  for  examina- 
tion of  the  bank  and  imposing  a  reasonable  annual  assessment 
for  the  maintenance  of  the  state  banking  department.*^  Con- 
tracts of  telegraj)h  companies  to  furnish  franks  in  return  for  a 
grant  of  a  right  of  way  cannot  be  impaired  by  state  legislation, 
so  far  as  intrastate  messages  are  concerned.*'' 

§  4395.  —  Power  to  revoke  or  burden  franchises.  A  munic- 
ipal franchise  is  a  contract  the  obligations  of  which  cannot  be 
impaired.**  In  Iowa,  however,  all  franchises  are,  by  statute, 
subject  to  change  by  the  state.*^ 

There  is  no  contract  where  town  oiScers,  imposing  conditions 
as  to  maintaining  a  bridge,  on  granting  a  location  to  a  street 
railway  company,  act  as  public  officers  exercising  a  governmental 
function  for  the  safety  of  the  public,  and  not  as  agents  of  the 
town;*" 

No  impairment  of  contract  forbidden  by  the  Federal  Constitu- 
tion is  involved  where  the  only  issue  is  as  to  whether  a  city  or 
the  public  service  commission  is  authorized  to  exercise  the  gov- 
ernmental power  to  regulate  rates  subject  to  which  a  franchise 
was  granted.*^  Exemption  by  municipal  contract,  of  a  rail- 
road company,  from  street  pavement  assessments,  cannot  be  im- 
paired by  subsequent  legislation.*^ 

36  Schiller  Piano   Co.   v.   Illinois  Traction  &  Light  Co.  v.   State  of 

Northern  Utilities  Co.,  288  111.  580,  Ohio  ex  rel.  Pontius,  245  TJ.  S.  574, 

123    N.   E.    631.  62   L.   Ed.   481,   L.   R.   A.    1918    E 

36  Bank  of  Oxford  v.  Love,  250  865,  rev'g  93  Ohio  St.  466,  114 
U.   S.   603,    63   L.   Ed.    1165,   afE'g  N.  E.  53. 

Ill  Miss.  699,  8  A.  L.  E.  894,  72  39  Burlington    Railway    &    Light 

So.  133.  Co.    V.    Burlington,    —    Iowa    — , 

37  Irvine  v.  Postal  Telegraph-  176  N.  W.  285;  Selkirk  v.  Sioux 
Cable  Co.,  37  Cal.  App.  60,  173  Pac.  City  Gas  &  Electric  Co.,  —  Iowa 
487.  — ,  176  N.   W.   301. 

38  Michigan  Ey.  Co.  v.  Lansing,  40  In  re  Knox  County  Elec.  Co., 
260  Fed.  322;  Sullivan  v.  Best,  286  —  Me.  — ,   109   Atl.   898. 

111.  315,  121  N.  E.  565;  Vincennes  41  City  of  Pawhuska  v.  Pawhus- 

V.  Vincennes  Traction  Co.,  —  Ind.  ka  Oil  &  Gas  Co.,  250  XJ.  S.  394,  63 

— ,  120  N.  E.  27;   Kennon  v.  Hil-  L.    Ed.    1054,    dismissing    writ    of 

burn,  144  La.   131,  80   So.  225.  error   to   review  —   Okla.   — ,    166 

Street    franchises    in    Ohio    are  Pac.  1058. 

contracts  not  subject  to  revocation  42  City    Council    of    Augusta    v. 

during  their   life.     Northern   Ohio  Augusta-Aiken  Eailway  &  Electric 
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§  4398,  Due  process  of  law— Unreasonable  regulations.*' 

§  4399.  —  Impairment  of  franchise.  Where  there  is  nothing 
in  a  contract  between  public  utility  corporations  which  is  in- 
jurious to  public  welfare,  the  contract  cannot  be  deemed  ter- 
minated by  virtue  of  the  Public  Utilities  Act,  since  to  do  so 
v/ould  constitute  a  taking  of  property  without  due  process  of 
law.** 

§  4404.  Denial  of  equal  protection  of  the  laws — ^Regula- 
tions applicable  only  to  corporations.  A  statute  providiag  for 
recovery  of  an  attorney's  fee  in  actions  against  corporations  is 
unconstitutional  where  not  applicable  to  actions  against  partner- 
ships and  individuals.*^  A  statute  authorizing  libel  suits  against 
corporations  to  be  brought  in  the  county  where  plaintiff  resides 
denies  the  equal  protection  of  the  laws  to  corporations,  where 
individuals  can  be  sued  for  libel  only  in  the  county  in  which 
they  are  found.*^  A  statute  imposing  penalties  on  light  and 
gas  companies  for  failure  to  furnish  gas  and  electricity  was  held 
constitutional  although  not  including  individuals  or  partner.! 
ships,  on  the  theory  that  public  lighting  was  practically  always 
conducted  by  a  corporation.*'' 

§4405.  — Regulations  applicable  only  to  certain  class  of 
corporations.**  Public  service  corporations  may  be  put  in  a 
class  by  themselves  and  required  to  give  service  letters  to  em- 
ployees discharged  or  leaving  the  service ;  *®  and  they  may  be 
separately  classified  as  to  the  date  when  compensation  shall  be 
assessed  in  condemnation  proceedings.^"    But  public  service  cor- 

Co.,  —  Ga.  — ,  104  S.  E.  503.  &  Power  Co.,  —  Cal.  — ,  188  Pac.  999. 

43  "What  regulations  are  reason-  MUsnry  statutes  as  denying 
able,  see  §  4436   et  seq.,  infra.  equal   protection    of   the   laws   be- 

44  Sehiller  Piano  Co.  v.  Illinois  cause  of  exclusion  of  certain  cor- 
Northern  Utilities  Co.,  288  111.  580,  porations,  see  People  v.  Stokes,  281 
123  N.  E.  631.  111.   159,   118   N.  E.   87. 

45  Anderson  v.  Uncle  Sam  Oil  49  Dickinson  v.  Perry,  75  Okla. 
Co.,  106  Kan.  483,  186  Pac.  198.  25,  181   Pac.   504. 

46McClung  V.  Pulitzer  Pub.  Co.,  60  Marin  Municipal  Water  Dist. 

279  Mo.  370,  214  S.  W.  193.  v.  Marin  Water  &  Power  Co.,  178 

47  Hansen  v.  Vallejo  Elec.  Light       Cal.   308,   173   Pac.   469. 
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porations  are  denied  the  equal  protection  of  the  laws  where  the 
defense  of  fellow-servants  and  assumption  of  risk  are  abolished 
as  to  them  but  not  as  to  other  private  corporations.^'^  A  statute 
providing  for  escheats  of  deposits  after  certain  periods  is  not 
obnoxious  as  special  legislation  because  applicable  only  to  state 
corporations  as  distinguished  from  national,  nor  because  it  ex- 
cludes mutual  savings  funds  associations  having  no  shares  of 
capital  stock,  and  building  and  loan  associations.^*  A  statute 
requiring  licenses  from  corporations  organized  to  redeem  trading 
stamps  but  not  from  corporations  redeeming  in  articles  of  their 
own  manufacture  violates  the  equal  protection  of  the  law's 
clause.^* 

§  4406.  —  Regulations  applicable  only  to  certain  corporations 
of  a  particular  class.^*  There  is  no  denial  of  equal  protection 
of  the  laws  in  including  land  of  a  cemetery  association  in  an 
assessment  district,  because  other  cemeteries  have  been  districted 
separately  for  such  purposes,  where  similarity  of  situation  and 
conditions  is  not  shown. ^^  A  water  company  is  not  denied  equal 
protection  of  the  laws  because  a  statute  permits  a  city  to  con- 
struct a  rival  plant  but  prohibits  the  city  from  extending  its 
system  in  another  direction  into  territory  in  which  other  com- 
panies are  operating.*^ 

§  4407.  —  Regulations  of  common  carriers.^'' 

§  4408.  —  Regulations  of  railroad  companies.  A  statute 
making  railroads  liable  to  employees  for  acts  of  fellow-servants 
is  not  unconstitutional  because  not  made  applicable  to  other 
corporations.^*  Excluding  steam  railroads  from  statutory  regu- 
lation of  other  public  utilities  as  to  carrying  a  depreciation 
account,  mode  of  keeping  records,  necessity  for  obtaining  leave 

BlMaaon    v.    New    Orleans    Ter-  Ass'n   v.   Mulling,   248   XT.    S.   501, 

miual  Co.,  143  La.  616,  79  So.  26.  63  L.  Ed.  384,  aff'g  268  Mo.  691, 

B2  Germantown      Trust      Co.      v.  187  S.  W.  1169. 

Powell,  265  Pa.   71,   108  Atl.  441.  56  Norfolk  County  Water  Co.  v. 

53Sperry    &    Hutchinson    Co.    v.  Norfolk,  246  Fed.  650. 

State,    188    Ind.    173,    122    N.    E.  67  See  §4405,  supra. 

584.  68  Seamer  v.   Great  Northern  E. 

64  See    also    §4405,    supra.  Co.,    142    Minn.    876,    172    N.    "W. 

65 Mount    St.    Mary's    Cemetery  765. 

711 


§  4408]  Private  Coepoeations  [Ch.  58 

to  issue  stock,  bonds,  etc.,  is  not  objectionable  as  class  legisla- 
tion.^^ Where  other  railroads  are  subject  to  the  same  obstruc- 
tion of  traffic  by  overflow,  the  state  cannot  arbitrarily  select  a 
particular  road  and  require  it  to  elevate  its  tracks  at  a  certain 
place  without  requiring  other  roads  to  do  so.®" 

§4411.  — Regulations  of  telegraph  companies.  Failure  to 
enforce  a  license  tax  on  poles  in  streets  against  other  corpora- 
tions in  the  same  manner  it  was  proposed  to  enforce  the  ordi- 
nance against  a  telegraph  company  does  not  show  a  violation  of 
the  equal  protection  clause  of  the  Federal  Constitution.^^ 

§  4416.  Regulations  prohibiting  the  granting  of  special  privi- 
leges or  immunities.  An  act  is  not  unconstitutional  as  confer- 
ring special  privileges  on  corporations  because  it  authorizes 
licenses  to  corporations  to  arm  employees,  so  as  not  to  be  sub- 
ject to  the  charge  of  carrying  concealed  weapons.*'' 

VI.   PAETICULAE  BEGULATIONS  OTHER  THAN  THOSE  RELATING  TO 

RATES 

§  4417.  General  considerations.  Attorney  fee  statutes  are  con- 
stitutional although  retroactive.^*  The  Ohio  statute  prohibiting 
corporations  from  compelling  employees  to  join  any  association 
or  holding  out  dues  or  waiving  right  to  damages  against  rail- 
road company  for  personal  injury  or  death,  is  a  valid  police 
regulation,  does  not  infringe  the  freedom  of  contract,  and  is 
not  inconsistent  with  the  Federal  Employers'  Liability  Act.** 
One  public  service  company  cannot  be  made  to  supply  a  com- 
petitor with  material  necessary  to  enable  it  to  discharge  its  duty 
to  the  public.** 

59  City    of    Memphis    v.    Enloe,  63  Germania     Pire     Ins.     Co.     v. 

141  Tenn.  618,  214  S.  "W.  71.  Bally,  19  Ariz.  580,  173  Pac.  1052. 

eOHinea     v.     Clarendon     Levee  64  Baltimore   &  O.  S.  W.  B.  Co. 

Dist.,   264   Fed.   127.  v.  Bailey,  99  Ohio  St.  312,  124  N. 

eiMaekay    Telegraph     &     Cable  E.    195. 

Co.  V.  City  of  Little  Eock,  250  IT.  66  Salisbury    &    S.    Ey.    Co.    v. 

S.    94,    63    L.    Ed.    863,    aff'g    131  Southern  Power  Co.,  —  N.  C.  — , 

Ark.  306,  199  S.  W.  90.  102  S.  E.  625. 

62  People    V.    Gogak,    205    Mieh. 
260,  171   N.  W.  428. 
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§  4418.  Requiring  certificate  of  public  convenience  and  neces- 
sity.^® The  Minnesota  statute  requiring  the  granting  of  a  cer- 
tificate by  a  commission,  based  on  a  reasonable  public  demand 
for  a  bank,  as  a  condition  of  the  right  to  engage  in  banking,  is 
a  proper  exercise  of  the  police  power.®'  A  statute  prohibiting 
licensing  public  utilities  for  duplication  of  service,  in  the  ab- 
sence of  certificates  of  public  necessity  therefor,  does  not  create 
a  monopoly,  nor  is  it  otherwise  unconstitutional.®* 

§  4420.  Requiring  consent  of  commission  to  transfer  of  prop- 
erty of  public  service  corporation  or  consoUdation  of  corpora- 
tions. The  state  has  power  to  withdraw  at  any  time  power 
delegated  to  a  city  and  confer  it  on  a  state  public  service  com- 
mission; and  where  it  has  done  so  neither  the  city  nor  its  in- 
habitants can  complain  that  a  telephone  company  sold  its  prop- 
erty without  first  obtaining  the  consent  of  the  city  as  required 
by  the  franchise,  where  such  right  to  consent  had  been  with- 
drawn by  the  state  from  the  city.®* 

§4421.  "Blue  Sky"  laws.'®  The  purpose  of  Blue  Sky  laws 
is  to  protect  the  public  against  imposition,  and  they  are  a  proper 
exercise  of  police  power.'^  The  courts  refuse  to  lay  down 
a  hard  and  fast  rule  by  which  to  determine  whether  that  which 

66  Issuing  certificate  of  necessity  70  See    also    §§    520,    520a,    568, 
to    electric    light    company    where  3861,  as  to  construction  of  act. 
another     company     is     furnishing  Consent    to    issuance    of    stock, 
light  in  the  locality,  see  State  ex  construction  of  Blue  Sky  laws,  s^e 
rel.  Electric   Co.  v.  Atkinson,  275  §  3477,   supra. 

Mo.  325,  204  S.  W.  897.     Eeason-  Article   on   new   Blue   Sky   Law 

ableness     of     granting     certificate  in    Illinois,    see    14    Illinois    Law 

of    necessity    and    convenience    to  Review   356,   367-377   by   Mr.  Wil- 

one   of   competing   lines    of   motor  liam    Browne    Hale. 

busses,  see  Chicago  Motor  Bus  Co.  71  State  v.  Gopher  Tire  &  Eub- 

V.  Chicago  Stage  Co.,  287  111.  320,  ber   Co.,  —  Minn.  — ,   177  N.   W. 

122  N.   E.   477.  937. 

67  State  ex  rel.  Dybdal  v.  State  In  Alberta,  Canada,  the  Blue 
Securities  Commission,  145  Minn.  Sky  Law  applies  to  agreements  to 
221,   176   N.   W.   759.  sell  stock  as  well  as  to  completed 

68  Farmers'  &  Merchants'  Co.-  sales  in  companies  not  yet  in- 
Op.  Tel.  Co.  V.  Boswell  Tel.  Co.,  corporated,  and  to  foreign  as  well 
187  Ind.   371,   119   N.   E.   513.  as    domestic    companies.      Rex    v. 

69  Central  Union  Telephone  Co.  Malcolm,  42  Dom.  L.  Rep.  (Can.) 
V.  Indianapolis   Telephone   Co.,  ■ —  90. 

Ind.  — ,  126  N.  E.  628. 
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is  offered  to  a  prospective  investor  is  such  a  "security"  as  may 
not  be  sold  without  a  license.''^ 

In  Michigan  a  foreign  corporation  cannot  sell  stock  in  the 
state  without  first  securing  permission  from  the  Michigan  Securi- 
ties Commission.  Construing  the  statute,  it  is  held  (1)  that 
a  person  selling  his  own  stock  as  an  isolated  act  is  not  a  ' '  dealer ' ' ; 
(2)  that  an  exchange  of  stock  for  that  of  other  companies  is  a 
"sale"  within  the  meaning  of  the  statute;  (3)  that  a  sale  in 
violation  of  the  statute  is  void;  (4)  that  on  rescission  the  sub:, 
scriber  is  entitled  to  be  restored  to  what  he  has  parted  with; 
(5)  that  the  subscriber  is  not  estopped  to  rescind  because  of  the 
execution  of  a  proxy  after  the  institution  of  the  action  to 
rescind.''  In  that  state,  a  sale  of  stock  by  the  owner  is  not 
within  the  Blue  Sky  Law  since  the  seller  in  such  a  case  is  not 
a  ' '  dealer. ' '  ''*  The  Michigan  Blue  Sky  Law  was  construed  as 
to  whether  a  person  suing  for  commissions  on  sales  of  stock  was 
a  "dealer"  or  an  "agent"  within  the  meaning  of  the  Blue  Sky 
Law.  The  corporation  sought  to  escape  payment  of  commis- 
sions on  the  ground  that  plaintiff  was  a  "dealer"  and  therefore 
not  entitled  to  recover  because  of  failure  to  file  a  broker's  cer- 
tificate, but  the  court  held  that  he  was  an  "agent"  so  that  the 
corporation  was  required  to  pay  his  registration  fge  and  could 
not  set  up  its  failure  to  do  so  as  a  defense.''^ 

In  Minnesota,  the  offense  of  selling  securities  without  a  license, 
in  violation  of  the  Blue  Sky  Law,  is  not  committed  where  there 
is  only   a  single  or  isolated   sale.'^     "Investment   contracts," 

72  state  V.  Gopher  Tire  &  stands  iu  the  name  of  members 
Rubber  Co.,  —  Minn.  — ,  177  N.  of  his  family,  does  not  make  him 
W.   937.  a  "dealer"  within  the  Blue   Sky 

73  Edward  v.  loor,  205  Mieh.  Law.  Dursum  v.  Benedict,  209 
617,  172  N.  W.  620.  Mieh.  115,  176  N.  W.  459. 

The  transfer  of  stock  in  a  hold-  76  Levering     v.     Duplex     Power 

ing    company    for    stock    in    con-  Car  Co.,  204  Mich.  658,  171  N.  W. 

trolled  companies  is  a  "sale"  of  374. 

stock    within    the    Michigan    Blue  76  State  v.  Gopher  Tire   &  Eub- 

Sky    Law.      Edward   v.    loor,    205  bar  Co.,  —  Minn.  — ,  177  N.  W. 

Mich.   617,   172  N.   W.   620.  937. 

74  Dows  V.  Schuh,  206  Mich.  133,  Suflaciency  of  indictment,  under 
172  N.  "W.  418;  Edward  v.  loor,  Blue  Sky  Law,  for  selling  securi- 
205  Mich.  617,  172  N.  W.  620.  ties  without  a  license,  see  State  v. 

A  sale  of  stock  by  a  stockholder  Gopher  Tire  &  Kubber  Co.,  — 
of  his   own   stock,   some   of  which       Minn.  — ,  177  N.  W.  937. 
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within  the  meaning  of  its  Blue  Sky  Law,  includes  certificates 
issued  in  consideration  of  cash  and  services,  entitling  the  holder 
to  share  in  the  profits  of  the  business.''''  A  corporation  issuing 
and  selling  certificates  which  provide  that,  in  consideration  of  a 
sum  paid  by  the  purchaser  and  his  assistance  in  promoting  the 
sale  of  goods  manufactured  by  the  company,  he  shall  share 
in  the  profits  of  the  business,  is  engaged  in  the  business  of  ' '  sell- 
ing securities"  within  the  meaning  of  the  Minnesota  Blue  Sky 
LawJ*  In  Nebraska,  the  Blue  Sky  Law  of  1913  was  repealed 
and  a  new  law  substituted  in  1919 ;  and  under  the  1913  statute 
the  question  whether  a  particular  corporation  was  exempted  as 
having  been  in  existence  for  a  year  before  the  statute  was  en- 
acted, although  decided  in  the  particular  case,  is  now  not  a 
litigious  question  under  the  1919  law.''^  In  North  Dakota,  a 
certificate  for  one  hundred  dollars  to  be  issued  by  a  corporation 
to  be  organized  in  the  future  to  develop  coal  mines  is  a  "specu- 
lative security"  within  the  Blue  Sky  Law.*" 

§4423.  Regulations  to  prevent  corporations  withdrawing, 
wholly  or  in  part,  from  public  service.*^  The  state  cannot  com- 
pel a  public  utility  to  operate  at  a  loss  where  it  is  willing  to 
abandon  all  its  property  to  the  public.*^ 

A  street  car  franchise  for  a  certain  number  of  years  does  not 
imply  an  absolute  obligation  to  continue  operation  for  such 
period.*'  If  its  franchise  is  permissive  only,  a  street  railway 
company  should  not  be  compelled'  to  continue  operation  where 
it  can  be  done  only  at  a  loss.**  The  fact  that  a  city  has  granted 
a  street  car  company  the  right  to  use  streets  does  not  preclude 
the  state  from  permitting  it  to  take  up  part  of  its  tracks  as  un- 

77  State  V.  Gopher  Tire  &  Eub-  mantle  its  plant  without  consent 
her  Co.,  —  Minn.  — ,  177  N.  W.  of  the  state,  see  32  Harvard  L. 
937.  Eev.  716-720. 

78  State  V.  Gopher  Tire  &  Rub-  82  Lyon  &  Hoag  v.  Railroad 
her  Co.,  —  Minn.  — ,  177  N.  W.  Commission,  —  Cal.  — ,  190  Pac. 
937.  795. 

79  Nebraska  State  Ry.  Com-  83  Southwest  Missouri  R.  Co.  v. 
mission  v.  Alfalfa  Butter  Co.,  —  Public  Service  Commission,  —  Mo. 
Neb.  — ,  178   N.  W.  766.  — ,  219  S.  W.  380. 

80  State  ex  rel.  Eossen  v.  Welch,  81  Potter  Matlock  Trust  Co.  v. 
—  N.  D.  — ,  172  N.  W.  234.  Warren  County,  182  Ky.  840,  207 

81  Article     on    right     of    public  S.  W.  709. 
utility  to  cease  operation  and  dis- 
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profitable.**  The  public  service  commission  may  permit  an  in- 
terurban  railway  to  discontinue  unprofitable  spur  tracks  con- 
necting with  railroad  depots.*^  In  Ohio,  by  statute,  the  Public 
Utilities  Commission  may  authorize  abandonment  of  a  part  of  an 
interurban  line.*''  The  purchaser  of  a  street  railroad  at  a  re- 
ceiver 's  sale  assumes  the  duty  to  operate  it ;  **  but  where  a 
street  railway  cannot  be  operated  at  a  profit,  the  court,  in  direct- 
ing a  sale  by  a  receiver  under  foreclosure,  may  authorize  the 
purchaser  either  to  operate  the  system  or  dismantle  and  remove 
the  physical  property,  where  the  charter  of  the  company  did 
not  itself  require  continued  operation  of  the  road.*®  Where  an 
interurban  road  is  in  the  hands  of  a  receiver,  he  may,  in  a  proper 
case,  be  permitted  to  cease  operation  of  the  road,  but  not  until 
after  such  a  lapse  of  time  as  will  enable  patrons  to  adjust 
themselves  to  changed  conditions;  and  if  one  unit  of  the  road 
was  formerly  a  successful  operating  unit,  discontinuance  thereof 
should  not  be  allowed  if  it  can  be  run  independently."'  On  for- 
feiture of  a  street  franchise,  a  street  railway  company  may  tear 
up  its  tracks  and  remove  the  railway,  without  restoring  the  sur- 
face of  the  street  to  its  original  condition.®^ 

A  city  may  compel  a  gas  company  to  comply  with  its  fran- 
chise by  restraining  it  from  discontinuing  service.®^ 

§  4425.  Regulations  imposing  penalties — In  general.  Penalty 
provisions  do  not  apply,  according  to  the  later  cases,  while  suit 
is  pending,  in  good  faith,  for  the  determination  of  the  question 
of  whether  the  statute  is  confiscatory.**    Penalties  for  charging 

85  Southwest  Missouri  E.  Co.  v.  road  cannot  be  made  to  pay.  Grass 
Public  Service  Cotmmission,  —  v.  Ft.  Loramie,  100  Ohio  St.  35, 
Mo.  — ,  219  S.  W.  380.  125  N.  E.  112. 

86  Southwest  Missouri  E.  Co.  v.  90  New  York  Trust  Co.  v. 
Public  Service  Commission,  —  Mo.  Buffalo  &  Lake  Erie  Traction  Co., 
— ,  219  S.  W.  380.  112    N.   Y.   Misc.   414,   183    N.   Y. 

87Northfield  v.   Public   Utilities  Supp.    278. 

Commission,  100  Ohio  St.  424,  126  91  Mt.     Vernon     v.     Herman     & 

N.  E.  311.  Eeed,   lOtt  Ohio  St.   1,  125  N.   E. 

88  Gress  v.  Et.  Loramie,  100  Ohio  116. 

St.   35,  125  N.  E.  112.  92  City   of  Jamestown   v.   Penn- 

89  Gilchrist    v.    Waycross    St.    &       sylvania  Gas  Co.,  263  Fed.  437. 
S.  Ey.  Co.,  246  Fed.  952.  93  Coal  &  Coke  Ey.  Co.  v.  Con- 

The  purchaser  of  a  street  rail-  ley,  67  W.  Va.  129,  67  S.  E.  613. 
way  should  be  permitted  to  dis-  See  also  Bronx  Gas  &  Electric 
continue     operations     where     the       Co.  v.  Public  Service  Commission, 
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rates  higher  than  those  fixed  by  law  may  be  awarded  in  favor 
of  aggrieved  passengers  instead  of  the  state,  without  being  con- 
trary to  due  process  of  law.^* 

•  §4427.  — Unreasonable  penalties.  Excessive  penalties  for 
noncompliance  with  rate  regulatioris  are  unconstitutional.'*  A 
penalty  of  not  less  than  fifty  nor  more  than  three  hundred  dol- 
lars for  charging  more  than  the  rate  fixed  by  law,  as  applied 
to  railroad  companies,  is  not  unreasonable.®^  It  cannot  be  con- 
tended that  penalties  are  so  severe  as  to  prevent  resort  to  the 
courts  where  the  penalty  provision  could  have  been  suspended 
by  injunction  in  a  suit  against  the  state  railroad  commission.®'' 

§  4428.  Regulations  as  to  employees.  It  is  within  the  police 
power  to  require  public  service  corporations  to  give  a  letter  to 
employees  discharged  or  leaving  the  service,  stating  the  cause 
for  leaving,  etc.'*  Requiring  prompt  payment  of  wages  is  within 
the  police  power.®'  Requiring  all  private  corporations  to  pay 
wages  weekly  is  unconstitutional  where  there  is  excepted  steam 
surface  railways  and  corporations  engaged  in  the  production  of 
farm  and  dairy  products.^ 

§  4429.  —  Amount  of  wages.^ 

§  4433.  License  fees — Where  right  to  use  streets  has  been 
granted  by  federal  government  or  by  state.^  A  reasonable  city 
tax  upon  the  maintenance  of  poles  and  wires  of  a  telegraph  com- 
pany within  city  limits  is  not  an  unwarranted  burden  on  inter- 

190  N.  Y.  App.  Div.  13,  180  N.  Y.  139,  aff'g  131  Ark.  442,  199  S.  W. 

Supp.   38.  376. 

91  St.   Louis,  I.   M.   &   S.  E.   Co.  98  Dickinson   v.   Perry,   75   Okla. 

V.  Williams,  251  TJ.  S.  63,  63  L.  Ed.  25,  181  Pac.  504. 

139,  aff'g  131  Ark.  442,  199  S.  W.  99  Manf ord    v.    Menil    Singh,    40 

376.  Cal.  App.  700,  181  Pac.  844. 

9S  Florida    East    Coast    Ey.    Co.  r  Anderson    v.    Uncle    Sam    Oil 

V.  State,  —  Fla.  — ,  83  So.  708.  Co.,  106  Kan.  483,  186  Pac.  198. 

•96  St.  Louis,  I.   M.   &   S.  E.   Co.  2  Minimum    wage    laws    as    con- 

V.   Williams,   251   TJ.    S.   63,   63   L.  stitutional,       see       Halcombe       v. 

Ed.   139,   aff'g   131    Ark.   442,   199  Creamer,  231  Mass.  99,  120  N.  E. 

S.  W.  376.  354. 

97  St.  Louis,  I.   M.   &  S.  E.  Co.  3  See  also  §4435,  infra. 
V.  Williams,  251  U.  S.  63,  63  L.  Ed. 
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state  commerce  nor  does  it  infringe  rights  conferred  by  act  of 
congress.* 

§  4434.  —  Reasonableness  of  amount  of  license.^  A  license 
tax  on  telegraph  poles,  where  reasonable  in  amount,  is  not  neces- 
sarily objectionable  because  it  exceeds  the  net  returns  from 
local  business  and  must  be  paid  from  interstate  earnings.^  An 
annual  occupation  tax  of  $5  imposed  by  a  town  on  a  telegraph 
company,  on  intrastate  business,  is  not  shown  to  be  unreasonable 
by  the  fact  that  the  gross  annual  income  of  the  company  in  the 
town  is  only  $70.68.''  A  license  tax  of  fifty  cents  a  pole  is  not 
unreasonable,  as  applied  to  a  telegraph  company,  although  ap- 
plicable to  poles  standing  on  private  property  as  well  as  to  poles 
on  the  streets.*  A  license  fee  of  one  thousand  dollars  on  foreign 
corporations  with  a  capital  over  one  and  not  exceeding  ten  mil- 
lion is  not  unreasonable.^ 

§  4435.  —  Application  of  rules  to  particular  corporations.   A 

city  may  impose  a  reasonable  license  tax  on  each  pole  of  a  tele- 
graph company,  although  engaged  in  interstate  commerce,  both 
as  rental  and  to  cover  expense  of  inspection,  etc.^"  The  fact 
that  a  city  license  tax  is  imposed  upon  poles  of  a  telegraph  com- 
pany that  stand  on  a  railroad  right  of  way  as  well  as  those  that 
stand  on  the  streets  does  not  invalidate  the  tax,  since  imposed  in 
part  for  the  special  cost  of  supervising  and  regulating  the  poles.^^ 

§  4436.  Regulations  of  railroad  companies — In  general.  Con- 
tract rights  of  a  railroad  company  as  to  operation  of  a  track  in 

4  Maekay  Telegraph  &  Cable  v.  Little  Rock,  250  XT.  S.  94,  63  L. 
Co.  V.  Little  Roek,  250  U.  S.  94,  Ed.  863^  aff'g  131  Ark.  306,  199 
63  L.  Ed.  863,  aff'g  131  Ark.  306,       S.   W.   90. 

199  S.  W.  90.  9  General  Railway  Signal  Co.  v. 

5  Fee  of  two  dollars  for  each  Virginia,  246  TJ.  S.  500,  62  L.  Ed. 
telegraph  pole  held  not  unreason-  854,  aff'g  118  Va.  301,  87  S.  E.  598, 
able  in  Postal  Telegraph-Cable  Co.  and  see    §§  4605,   4651,.  infra. 

V.  Richmond,  249  U.  S.  252,  63  L.  10  Postal  Telegraph-Cable  Co.  v. 

Ed.  590.  City  of  Richmond,  249  U.  S.  252, 

6  Postal   Telegraph-Cable    Co.   v.       63  L.  Ed.  590. 

Richmond,  249  IT.  S.  252,  63  L.  Ed.  11  Maekay    Telegraph    &    Cable 

590.  Co.  V.  Little   Rock,  250  V.  S.  94, 

7 Dexter  v.  Western  U.  Tel.  Co.,  53  L.  Ed.  863,  aff'g  131  Ark.  306, 

—  Ga.  — ,  103  S.  E.  430.  199   S.   W.   90. 

8  Maekay  Telegraph  &  Cable  Co. 
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a  public  street  are  subject  to  the  police  power  to  secure  public 
safety.^*  A  statute  requiring  separate  coaches  for  white  and 
black  persons  is  valid.^'  A  penalty  may  be  imposed  on  railways 
running  trains  of  more  than  seventy  ears.^* 

It  is  not  an  unreasonable  exercise  of  the  police  power  to  re- 
quire removal  of  a  track  used  by  a  railroad  company  only  to 
serve  abutting  private  industries,  at  a  street  crossing  near  the 
Denver  Union  Depot,  for  the  safety  of  the  public  where  the  re- 
sulting expense  and  loss  of  revenue  would  be  small.^^ 

A  railroad  company  cannot  be  compelled  to  instal  cattle  scales 
at  a  station,  for  the  purpose  of  building  up  the  cattle  trading 
business  at  that  point,  although  the  public  may  be  greatly  bene- 
fited thereby. ^^ 

A  railroad  company,  in  addition  to  being  required  to  erect 
depots  at  stations,  may  be  compelled  to  furnish  an  agent  at  such 
depots.^''  The  volume  of  outgoing  freight  at  a  station  is  not 
necessarily  the  criterion  to  determine  the  reasonableness  of  an 
order  requiring  the  maintenance  of  an  agent  at  such  station.'* 

§  4437.  —  Requiring  extension  of  line.  A  railroad  company 
may  be  required  to  extend  a  sidetrack  leading  to  a  manufactur- 
ing plant,  so  as  to  meet  the  necessities  of  an  enlargement  of  the 
plant,  and  to  bear  a  reasonable  part  of  the  cost  of  extension.'^ 

12  Denver  &  E.  G.  E.  Co.  v.  Den-  628;  Angelina  &  N.  E.  E.  Co.  v. 
ver,  250  TJ.  S.  241,  63  L.  Ed.  958,  Railroad  Commission,  —  Tex.  Civ. 
aff'g  63  Colo.  574,  167  Pac.   969.  App.  — ,  212  S.  W.  703. 

13  South  Covington  &  C.  St.  E.  18  Louisiana  Ey.  &  Nav.  Co. 
Co.  V.  Com.,  181  Ky.  449,  205  S.  W.  v.  .Eailroad  Commission,  146  La. 
603.  609,  83  So.  849. 

14  See  Arizona  Eastern  E.  Co.  19  Chicago  &  N.  W.  Ey.  Co.  v. 
V.  State,  19  Ariz.  409,  171  Pac.  906.  Ochs,  249  IT.  S.  416,  63  L.  Ed.  679, 

16 Denver    &    E.    G.    E.    Co.    v.  aff'g    135    Minn.    323,    Ann.    Cas. 

Denver,  250  U.   S.   241,   63  L.   Ed.  1918   E   337,   160   N.   W.   866.      To 

958,   aff'g   63    Colo.   574,   167   Pac.  same  effect,  see  Lake  Erie  &  W.  E. 

969.  Co.  V.  Public  Utilities  Commission, 

16  Great  Northern  E.  Co.  v.  Ca-  249  V.  S.  422,  63  L.  Ed.  684,  aff'g 

hill,  253  IT.  S.   71,  64  L.  Ed.   787,  277  111.  574,  115  N.  E.  519. 

rev'g  40  S.  D.  55,  166  N.  "W.  306,  Esquiring     rapid     transit     com- 

and  explaining  Great  Northern  E.  pany     to     build     extensions,     see 

Co.  V.   Minnesota,   238   IT.   S.   340,  Allied- Associations  of  West  Phila- 

59   L.    Ed.    1337.  delphia    v.    Public    Service    Com- 

I'Aandahl    v.    Great    Northern  mission,  70  Pa.  Super.  Ct.  13. 

Ey.  Co.,  —  N.   D.   — ,   171   N.  W.  "Power   of   public  service   com- 
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§  4438.  —  Requiring  operation  of  road  or  of  trains.'^"     An 

order  requiring  separate  trains  for  freiglat   and  passengers  is 
unreasonable  where  the  road  does  not  pay  expenses.^^ 

It  has  been  held  that  a  common  carrier  cannot  be  compelled 
by  a  state  to  continue  operation  of  its  railroad  at  a  loss,^^  but  it 
has  also  been  held  that  inability  to  operate  a  railway  at  the 
then  rate  of  fare  without  loss  does  not  excuse  failure  to  discharge 
the  duty  owing  the  public.^*  A  railroad  company  cannot  dis- 
continue operations  and  dismantle  the  road  without  the  consent 
of  the  state ;  **  but  consent  of  the  public  service  commission  is 
not  necessary  to  authorize  a  railway  company  to  discontinue 
business,  after  dissolution  of  the  corporation  by  a  court.**  A 
public  service  commission  may  prevent  the  removal  or  abandon- 
ment of  a  railroad  which  is  in  use.*®  A  railroad  company,  even 
where  in  the  hands  of  a  receiver,  may  be  compelled  to  operate 
the  road,  in  a  proper  case.*''  A  company  operating  a  railroad 
through  a  lessee  company  cannot  prevent  obedience  to  an  order 
requiring  it  to  operate  the  road  by  claiming  it  was  not  author- 


mission  to  require  railroad  or 
street  railway  to  extend  its  line 
or  build  new  line  to  new  terri- 
tory," see  note  in  2  A.  L.  E.  983. 

20  Reasonableness  of  order  re- 
quiring re-establiahment  of  two 
passenger  trains,  see  State  ex  rel. 
Eailroad  Com'rs  v.  South  Georgia 
Ey.  Co.,  —  Fla.  — ,  85  So.  663. 

21  Marshall  v.  Bush,  102  Neb. 
279,  L.  E.  A.  1918  E  385,  167  N. 
W.   59. 

22  Brooks-Scanlon  Co.  v.  Eail- 
road Commission,  251  V.  S.  396, 
64  L.  Ed.  323,  rev'g  144  La.  1086, 
81  So.  727. 

23  Public  Service  Commission  v. 
International  Ey,  Co.,  185  N.  T. 
App.  Div.  220,  172  N.  Y.  Supp.  551. 

21  Gasser  v.  Garden  Bay  E.  Co., 
205  Mich.  5,  171  N.  W.  791. 

A  railroad  cannot  abandon  in- 
dustrial spur  tracks,  in  Missouri, 
without  leave  of  the  public  service 
commission  which  need  not  neces- 


sarily consent  thereto  because 
operation  of  such  spur  tracks  is 
unprofitable.  State  ex  rel.  Public 
Service  Commission  v.  Missouri 
Southern  E.  Co.,  279  Mo.  455,  214 
S.  W.   381. 

26  New  York  &  P.  Ey.  Co.  v. 
Public  Service  Commission,  72  Pa. 
Super.   Ct.   523. 

26  Brooks-Scanlan  Co.  v.  Eail- 
road Commission,  144  La.  1086,  81 
So.  727,  where  logging  and  saw- 
mill company  was  held  properly  re- 
quired to  continue  operation  of  a 
railroad. 

The  public  service  commission, 
and  not  the  courts,  has  the  power, 
in  Colorado,  to  permit  a  railroad 
company  to  abandon  its  road  and 
dismantle  it.  People  v.  Colorado 
Title  &  Trust  Co.,  65  Colo.  472, 
178  Pac.  6. 

27  Central  Bank  &  Trust  Co.  v. 
Greenville  &  W.  R.  Co.,  248  Fed. 
350. 
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ized  to  engage  in  the  railroad  business.^*  Foreclosure  purchasers 
of  a  railroad  will  not  be  required  to  rehabilitate  the  road  at  a 
large  cost,  and  operate  it,  where  past  experience  shows  it  cannot 
be  operated  at  a  profit.*'  Where  the  state  is  not  a  party  to  the 
proceeding,  a  court  of  equity,  in  enforcing  contract  liens  upon 
railroad  property,  has  no  power  to  order  the  operation  of  the 
road  discontinued  and  its  sale  as  junk.'" 

§  4439.  —  Requiring  stopping  of  trains  at  stations.'^  Inter- 
state trains  cannot  be  compelled  to  stop  where  reasonable  local 
service  is  provided.**  But  an  interstate  passenger  train  may  be 
compelled  to  make  local  stops  on  flag,  where  reasonable,  and  the 
point  is  not  otherwise  furnished  adequate  service. '*  Where  rea- 
sonable, interstate  trains  may  be  compelled  to  stop  at  a  county 
seat  of  only  1500  population.**  An  order  requiring  a  railroad  to 
reroute  two  local  passenger  trains  daily  away  from  a  cut-off,  as 
incidental  to  requiring  them  to  stop  at  a  city,  where  reasonable, 
is  a  proper  regulation.** 

§  4440.  —  Regulations  as  to  depots.  The  reasonableness  of  an 
order  requiring  a  railroad  company  to  construct  a  depot  at  a 
particular  place  depends  on  the  facts  of  the  particular  case.*^ 
Wharf  and  depot  facilities  should  be  ordered   of  a  railroad 

2»Brooks-Scanlon    Co.    v.    Rail-  of  Texas,  246  XT.  S.  58,  62  L.  Ed 

road  Commission,  144  La.  1086,  81  575,    aff'g  —   Tex.   Civ.   App.   — 

So.  727.  169  S.  W.  385.       - 

89  State  ex  rel.  Brown  v.  Beaton,  SSLusk  v.  Public   Service  Com 

■—  Iowa  — ,  178  N.  W.  1.  mission,   277   Mo.    264,   210    S.   W 

80  Anderson  v.  Dent,  —  Fla.  — ,  72. 

85  So.  151.  36  Eailroad  Commission  v.  Pecoi 

81  Eeasonableness  of  requiring  &  N.  T.  By.  Co.,  —  Tex.  Civ.  App 
stopping   of   two    trains    daily,    on       — ,  212  S.  W.  535. 

flag,  see  Kansas  City  Southern  Ey.  Requiring  new   depot,  see   Com 

Co.  V.  State,  —  Okla.  — ,  178  Pao.  mercial    Club    v.    Chicago,    St.    P. 

662.  M.  &  O.  E.  Co.,  142  Minn.  169,  171 

82  Chicago,  E.  I.  &  P.  Ey.  Co.  v.  N.  W.  312. 

State,  —  Okla.  — ,  175  Pac.  199.  Eequiring  moving  of  depot  and 

88  State   ex  rel.   Missouri,   K.   &  erection  of  new  one  as  unreason- 

T.  E.  Co.  v.  Public   Service  Com-  able,  see  Atchison,  T.  &  S.  F.  E. 

mission,   277   Mo.   175,   210    S.   W.  Co.  v.  Wolverton,  —  Okla.  — ,  171 

386.  Pac.   722. 
84  Gulf,  C.  &  S.  F.  E.  Co.  V.  State 
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company  only  so  far  as  reasonable,  taking  into  consideration 
the  expense,  probable  growth  of  business,  etc.*'' 

§  4441.  —  Regulating  running  time  of  trains.  A  state  cannot 
fix  the  time  allowed  for  stops  of  trains  in  the  course  of  interstate 
transit,  where  unreasonable.'* 

§  4442.  —  Requiring  connections  with  other  roads.  Railroad 
companies  may  be  compelled  to  construct  a  connecting  track.*' 

§  4443.  —  Requiring  construction  of  spur  tracks.  The  state 
may  compel  a  railroad  company  to  build  spur  tracks,  where  rea- 
sonable.*" 

§  4444.  —  Regulations  as  to  grade  crossings.  The  state  may 
require  railroads  to  build  bridges  to  carry  the  street  across  rail- 
road tracks,*^  or  to  construct  a  sidewalk  across  its  tracks  at  a 
village  street  crossing,*^  or  to  separate  grade  crossings.**  It  can- 
not be  compelled  to  elevate  its  tracks  in  a  certain  district,  where 
unreasonable.**  A  railroad  company  has  no  vested  right  to  in- 
sist that  a  rule  of  law  applicable  to  the  assessment  of  damages 
in  a  proceeding  to  appropriate  a  crossing  to  which  a  junior  com- 
pany was  entitled,  should  not  be  changed  by  statute  or  by  court 
decision.*^ 

37  State  ex  rel.  Railroad  Com'rs  see  Chicago,  B.  &  Q.  E.  Co.  v. 
V.  Atlantic  Coast  Line  E.  Co.,  77  Public  Utilities  Commission,  — 
Fla.  366,  81  So.  498.  Colo.  — ,  190  Pac.  539. 

38  Missouri,  K.  &  T.  Ey.  Co.  v.  41  Powell  v.  Seaboard  Air  Line 
State  of  Texas,  245  U.  S.  484,  62  E.  Co.,  178  N.  C.  243,  100  S.  E. 
L.  Ed.  419,  L.  R.  A.  1918  C  535,  424;  Chicago,  E.  I.  &  P.  E.  Co.  v. 
rev  'g  —  Tex.  Civ.  App.  — ,  167  S.  Taylor,  —  Okla.  — ,  192  Pac.  349. 
W.  822.  42  Great     Northern     E.     Co.     v. 

39  Commercial  Club  City  of  Mit-  Minnesota  ex  rel.  Village  of  Clara 
chell  V.  Chicago,  M.  &  St.  P.  E.  City,  246  U.  S.  434,  62  L.  Ed.  817, 
Co.,  41  S.  D.  314,  170  N.  W.  149.  aff'g  132  Minn.  474,  157  N.  W. 
See  also  Chicago,  I.  &  L.  E.  Co.  v.  1069;  s.  c,  130  Minn.  480,  L.  E.  A. 
Public     Service     Commission,     188  1918  D  1153,  153  N.  W.  879. 

Ind.  334,  121  N.  E.  276.  43  Chicago,  M.  &  St.  P.  E.  Co.  v. 

40Eailroad  Commission  v.  Louis-  Lake  County,  287  111.  337,  122  N. 

ville  &  N.  E.  Co.,  148  Ga.  442,  90  E.  526. 

S.  E.  855.  44Hines     v.     Clarendon     Levee 

Order  requiring  new  station  and  Dist.,  264  Fed.  127. 

industrial  sidetrack  as  reasonable,  4B  Northern  Pac.  E.  Co.  v.  Puget 
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§4445.  — Requiring  lighting  of  tracks.  While  a  state  or 
municipality  may  require  a  railroad  company  to  pay  the  entire 
cost  of  lighting  a  street  under  a  viaduct,  where  the  viaduct 
makes  more  light  necessary,  it  cannot  require  it  to  light  adjacent 
streets  if  the  presence  of  the  road  does  not  require  more  light 
than  would  otherwise  be  necessary.*® 

§  4446.  —  Regulating  rate  of  speed.  It  is  proper  to  regulate 
the  rate  of  speed  of  railroads,  in  municipalities,  at  crossings, 
etc.*''  A  six-mile  speed  ordinance  in  a  town  of  2,600  is  not  un 
reasonable.** 

§  4448.  —  Requiring  signals  or  flagmen.  The  legislature  may 
prescribe  the  manner  in  which  railroads  shall  give  warnings  at 
crossings.*' 

§  4450.  —  Requiring  fencing  of  tracks  and  building  of  cattle 
guards.  Railroad  companies  may  be  required  to  construct  wing 
fences  and  cattle  guards.^"  Requiring  payment  of  attorney  fees 
by  railroad  company  where  injury  results  from  failure  to  fence 
is  a  proper  exercise  of  the  police  power.^^ 

§  4451.  —  Regulations  as  to  sleeping  car  service.*^ 

§  4452.  Regulations  of  street  railroad  companies.  A  city  may 
require  all  trafSc,  including  street  cars,  on  entering  a  public 
square,  to  turn  to  the  right  and  pass  around  the  square.^^  Re- 
sound &  W.  H.  E.  Co.,  250  U.  S.  49  Hurt  v.  Yazoo  &  M.  V.  E.  Co., 
332,  63  L.  Ed.  1013,  aff'g  State  ex  140  Tenn.  623,  205  S.  W.  437;  Gor- 
rel.  Puget  Sound  &  W.  H.  E.  Co.  v.  don  v.  Illinois  Cent.  E.  Co.,  168 
Northern  Pac.  E.  Co.,  94  Wash.  10,  Wis.  244,  169  N.  W.  570. 
161  Pac.  850,  97  Wash.  701,  166  60  Dwyer  v.  Chicago  &  N.  W.  Ey, 
Pac.  793.  Co.,  41  S.  D.  535,  171  N.  W.  760. 

46  Washington    Terminal    Co.    v.  61  Hindman     v.     Oregon     Short 

District  of  Columbia,  265  Fed.  965,  Line  E.  Co.,  32  Idaho  133,  178  Pac. 

criticizing     Chicago     v.     Pennsyl-  837. 

vania  Co.,  252  111.  185,  36  L.  E.  A.  52  Order      requiring      additional 

(N.S.)     1081,     Ann.     Cas.     1912  D  Pullman    service    as   unreasonable, 

400,  96  N.  E.  833.  see  Atchison,  T.  &  S.  F.  E.  Co.  v. 

47Shortino   v.    Salt   Lake   &   IT.  State,  —  Okla.  — ,  176  Pac.  393. 

E.  Co.,  52  Utah  476,  174  Pac.  860.  63  Baston  v.  Miller,  265  Pa.  25, 

48Murrell  v.  Kansas  City  South-  108  Atl.  262. 
ern  E.  Co.,  279  Mo.  173,  213  S.  W. 
964. 
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quiring  street  cars  to  stop  at  every  intersection,  on  signal,  is 
reasonable.^*  A  street  railway  company  may  be  compelled  to 
relocate  its  tracks,  if  not  unreasonable.^^  Municipal  regulations 
requiring  exercise  of  the  greatest  care  when  one  street  car  ap- 
proaches another  which  has  stopped  are  reasonable.^^  Requiring 
each  street  car  to  be  operated  by  a  motorman  and  conductor  is 
not  unreasonable,  where  substitute  devices  for  operation  by  one 
man  are  not  clearly  shown  to  be  as  safe  and  convenient  for  pas- 
sengers.^'' 

A  regulation  of  the  speed  of  street  ears  is  prima  facie  reason- 
able.^* Limiting  speed  of  street  cars  to  fifteen  miles  an  hour 
is  not  unreasonable.^' 

An  ordinance  requiring  street  railroads  to  sprinkle  their  tracks 
is  not  unreasonable  nor  discriminating  because  not  applied  to 
other  vehicles  using  the  streets.®" 

Police  power  may  be  exercised  by  requiring  street  railways 
to  pave  between  the  tracks  and  a  foot  outside.®^  A  city  require- 
ment that  the  railroad  zone  be  paved  like  the  rest  of  the  street 
with  asphalt  upon  a  concrete  foundation,  was  not  unreasonable, 
the  duty  to  pave  being  fixed  by  the  franchise.®*  A  mortgage  on 
street  railway  property  is  subject  to  franchise  conditions  such 
as  the  duty  to  pave  streets.®*  Where  a  city  has  collected  the 
cost  of  paving  from  benefited  property,  it  cannot  compel  a 
street  railway  to  pay  for  the  cost  of  the  paving  between  its 
tracks.®*  A  city,  after  having  removed  a  street  pavement  to 
make  a  sewer  improvement,  may,  under  the  New  York  statutes, 

B4  People  V.  Detroit  United  Ey.,  251  U.  S.  22,  64  L.  Ed.  112,  afE'g  28 

207  Mich.  143,  173  N.  W.  396.  Cal.  App.  412,  152  Pae.  928. 

55  Connecticut   Co.   v.   Stamford,  61  Wheeling      Traction      Co.      v. 

—  Conn.  — ,  110  Atl.  554.  Board  of  Com  'rs,  248  Fed.  205. 

SSLeis  V.  Cleveland  Ey.  Co.,  —  Paving,  duty  as  to  under  certain 

Ohio  St.  — ,  128  N.  E.  73.  ordinances,    see    Burlington    Eail- 

57  Sullivan  v.  Shreveport,  251  way  &  Light  Co.  v.  Burlington,  — 
U.  S.  169,  63  L.  Ed.  205,  afE  'g  142  Iowa  — ,  176  N.  W.  285. 

La.  573,  77  So.  286.  62  Milwaukee    Elec.    Eailway    & 

58  Puget  Sound  Elec.  Ey.  v.  Ben-  Light  Co.  v.  Wisconsin  ex  rel.  City 
son,  253  Fed.  710.  oi   Milwaukee,   252   IT.   S.   100,   64 

59  Mobile  Light  &  Eailroad  Co.  L.  Ed.  476,  afit'g  166  Wis.  163,  164 
V.    E.    O.    Harris    Grocery   Co.,   —  N.  W.  844. 

Ala.  App.  — ,  84  So.  867.  6S  Faller  v.  Boisot,  249  Fed.  193. 

60  Pacific  Gas  &  Electric  Co.  v.  64Duluth  v.  Duluth  St.  E.  Co., 
Police   Court   City   of   Sacramento,      —  Minn.  — ,  176  N.  W.  47. 
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require  a  street  railway  company  to  restore  the  pavement  be- 
tween its  tracks  and  two  feet  on  each  side.®^ 

Where  a  New  York  subway  franchise  gave  the  right  to  use 
city  sidewalks  for  exits  and  entrances  to  the  subway,  the  city 
could  not  compel  relocation  of  exits  at  the  subway's  expense, 
and  the  city  could  change  entrances  and  exits  only  at  its  own 
expense.®* 

In  Washington,  the  public  service  commission  cannot  relieve 
a  street  car  company  from  franchise  provisions  as  to  paving, 
paying  a  certain  per  cent  of  gross  earnings  to  the  city,  etc., 
although  the  income  is  not  sufficient  to  pay  a  reasonable  return 
on  the  value  of  the  property.*''  The  fact  that  a  corporate  busi- 
ness fails  to  earn  six  per  cent  upon  the  value  of  the  property 
used  does  not  permit  the  company  to  escape  a  contractual  duty 
to  pave  a  part  of  the  street.** 

The  ' '  Power  of  public  service  commission  with  respect  to  regu- 
lation of  street  railways,"  including  rates,  is  the  subject  of  a 
recent  extended  note  in  the  American  Law  Reports.*^ 

§  4453.  Begulations  of  telegraph,  telephone  and  electric  light 
companies — In  general.  A  state  cannot  impose  penalties  for 
failure  of  telegraph  companies  to  make  prompt  delivery  of  inter- 
state messages,  since  such  companies  are  regulated  by  federal 
statutes.'"  In  New  York,  the  public  service  commission  cannot 
require  a  telegraph  company  to  extend  credit  to  another  tele- 
graph company  for  which  it  transmits  messages,  although  it 
extends  credit  to  others,  since  relating  to  a  matter  with  which 
the  public  is  not  concerned.''^    Fixtures  of  a  lighting  company 

6BNew  York   v.   Whitridge,   227  69  5    A.    L.    E.     36,    annotating 

N.  Y.  180,  124  N.  E.  788.  Puget    Sound    Traction,    Light    & 

66  New  York  City  v.  Hudson  &  Power  Co.  v.  Public  Service  Com- 
M.  E.  Co.,  188  N.  Y.  App.  Div.  294,  mission,  100  Wash.  329,  5  A.  L.  E. 
177  N.  Y.  Supp.  4.  30,   170  Pac.   1014. 

67  State  ex  rel.  Tacoma  Railway  70  Western  U.  Tel.  Co.  v.  Boegli, 
&  •  Light    Co.    V.    Public    Service  251  U.  S.  315,  64  L.  Ed.  281. 
Commiasion,    101    Wash.    601,    172  71  People  ex  rel.  Western  XT.  Tel. 
Pae.  890.  Co.  v.  Public  Service  Commission, 

68  Milwaukee  Elee.  Ey.  &  Light  192  N.  Y.  App.  Div.  748,  183  N.  Y. 
Co.   V.   Wisconsin   ex   rel.   City   of  Supp.  659. 

Milwaukee,  252  TJ.  S.  100,  64  L. 
Ed.  476,  aff'g  166  Wis.  163,  164  N. 
W.  844. 
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using  streets  under  a  franchise  cannot  be  displaced  or  removed 
merely  to  establish  a  city  lighting  system.'^ 

§  4454.  —  Regulations  as  to  poles  and  wires.  In  the  exercise 
of  its  police  power,  a  state  may  change  a  statute  providing  that 
the  mode  of  using  village  streets  by  electric  light  and  power 
companies  shall  be  determined  by  the  probate  court  in  case  of 
disagreement,  by  leaving  sole  control  in  the  city  and  forbidding 
erection  of  poles  and  wires  without  its  consent,  as  against  the 
objection  of  existing  franchise  holder s.'^ 

§4455.  — Requiring  wires  to  be  put  underground.  A  city 
may  require  a  telegraph  company  to  put  its  wires  underground.''* 

§  4456.  —  Requiring  physical  connection  of  lines.  Telephone 
companies  may  be  required  to  establish  connections,''^  but  not 
where  they  work  a  discrimination  against  the  subscribers  of 
either  company.''^  In  requiring  physical  connection  of  telephone 
wires,  the  order  cannot  compel  business  intercourse  between  two 
competing  companies  to  the  detriment  of  either.''''  For  instance, 
a  state  cannot  compel  physical  connection  between  competing 
telephone  lines  where  one  has  long  distance  as  well  as  local  lines 
and  the  order  would  permit  the  one  having  only  local  lines  to 
have  the  benefit  of  the  other's  lines  to  its  detriment  without 
compensation.''* 

72  Los    Angeles    v.   Los    Angeles  Physical     connections     between 

Gas   &  Electric  Co.,  251  TJ.  S.  32,  telephone  lines,  exclusive  judisdic- 

63  L.  Ed.  121,  aff'g  241  Fed.  912.  tion    of    railroad    commission,    see 

VS  Hardin-Wyandot  Lighting  Co.  Oceana  Farmers'  Mut.  Tel.  Co.  v. 

V.  Upper  Sandusky,  251  U.  S.  173,  TJnit-ed  Home   Tel.   Co.,  205  Mich. 

63   L.   Ed.   210,   aff'g  93   Ohio   St.  662,  172  N.  W.  553. 

428,  118  N.  E.  402.  76  Pioneer     Telephone     &     Tele- 

74  Oil   City   V.   Postal   Telegraph  graph  Co.  v.  State,  —  Okla.  — ,  177 

Cable  Co.,  68  Pa.  Super.  Ct.  77.  Pac.  580. 

7B  Northern  Indiana  &  Southern  77  Pioneer  Telephone  &  Tele- 
Michigan  Telephone,  Telegraph  graph  Co.  v.  State,  77  Okla.  216, 
&  Cable  Co.  v.  People's  Mut.  Tel.  186  Pac.  934; 

Co.,  187  Ind.   486,  119  N.  E.  212;  78  Pioneer     Telephone     &     Tele- 
Pioneer  Telephone  &  Telegraph  Co.  graph   Co.  v.   State,  77   Okla.  216, 
V.  State,  78  Okla.  38,  188  Pac.  107;  186  Pac.  934. 
Southwestern    Telephone    &    Tele- 
graph Co.  V.   State,  109  Tex.   337, 
207  S.  W.  308. 
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§4457.  Regulation  of  gas  companies.  The  public  service 
commission  may,  at  least  in  some  states,  require  a  gas  company 
to  refund  a  certain  per  cent  of  monthly  bills  for  failure  to  fur- 
nish adequate  serviced® 

§4461.  Regulation  of  mining  companies.  Requiring  wash 
rooms  for  mine,  etc.,  employees  is  a  valid  police  regulation.'" 

VII.    REGULATION    OF    RATES 

A.  Right  to  Regulate  and  General  Considerations 

§4468.  Power  to  require  and  regulate  street  car  transfers. 

A  transfer  system  between  two  street  railroads  may  be  ordered. '^ 

§  4469.  Power  as  extending  to  increasing  as  well  as  reducing 
rates.  Power  of  the  state  to  regulate  rates  includes  power  tc 
increase  as  well  as  to  reduce  them,**  and  a  public  service  com 
mission  may  increase  as  well  as  lower  rates.'*  Where  a  city 
council  increased  the  rate  of  fare  on  a  street  railroad,  but  ex- 
pressly subject  to  revocation  at  any  time,  the  street  car  com- 
pany cannot  object  to  such  a  revocation.'* 

§  4470.  Particular  companies  whose  rates  may  be  regulated. 

Fire  insurance  rates  may  be  regulated,'^  as  may  the  charges  of 
public  stock  yard  companies.'® 

§4471.  Rates  of  municipal  plants.  In  some  jurisdictions, 
rates  of  municipally  owned  public  utilities  may  be  regulated  by 
the  state,'''  while  in  other  jurisdictions  rates  of   a  municipal 

79  Oklahoma  Natural  Gas  Co.  v.  84  Michigan  Ey.  Co.  v.  Lansing, 
State,  78  Okla.  5,  188  Pac.  338.  260  Fed.  322. 

80  People  V.  Cleveland,  C,  C.  &  85  State  ex  rel.  Waterworth  v. 
St.  L.  R.  Co.,  288  111.  523,  123  N.  E.  Harty,  278  Mo.  685,  213  S.  W.  443. 
579.  86  Union  Stockyards   Co.   v.  Ne- 

81  Tulsa  St.  E.  Co.  v.  Union  Ey.  braska  State  Ey.  Commission,  103 
Co.,  76  Okla.  102,  184  Pac.  71.  Neb.  224,  170  N.  W.  908,  172  N.  W. 

82  International  E.  Co.  v.  Public  528. 

Service  Commission,  226  N.  Y.  474,  87  Springfield  Gas  &  Electric  Co. 

124  N.  E.  123.  V.  Springfield,  292  111.  236,  126  N. 

83  In  re  Petition  for  Increase  of  E.   739. 
Street  Car  Fares,   179   N.    C.    151, 

101  S.  E.  619. 
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plant  are  not  subject  to  regulation  by  the  state.**  A  statute 
giving  the  public  service  commission  control  over  electric  cor- 
porations does  not  give  the  right  to  regulate  an  electric  plant 
owned  by  a  city.*^ 

§  4473.  Fixing  rates  by  contract  as  distinguished  from  "regu- 
lation" of  rates  independently  of  agreement — Power  of  munici- 
pality to  "contract"  as  to  rates."  Even  though  a  municipality 
has  no  delegated  power  to  contract  as  to  rates  on  granting  a 
franchise,  so  as  to  bind  the  state,  it  seems  that  it  may  so  con- 
tract as  to  bind  the  parties  in  the  absence  of  governmental  inter- 
position.'i  In  Iowa,  municipalities  cannot  contract  as  to  public 
utility  rates,  and  hence  franchise  rates  are  not  binding  on 
either  the  municipality  or  the  public  utility  company .^^ 

§  4474.  —  Company  as  precluded  from  denying  power  to  con- 
tract or  reasonableness  of  rates.  Rates  agreed  on  by  contract 
cannot  be  claimed  to  be  confiscatory,®*  and  franchise  rates  cannot 
be  disregarded  by  the.  public  service  company.®*  A  franchise  con- 
tract fixing  rates,  made  when  the  city  had  no  power  to  make  it, 
cannot  be  questioned  by  the  city  where  it  treated  it  as  valid  for 
many  years  after  the  enactment  of  a  statute  giving  it  the  power 
to  make  such  a  contract.®^     A  public  service  company  cannot, 

88  Barnes  Laundry  Co.  v.  City  of  for' automobiles,  see  Proprietors  of 
Pittsburgh,  266  Pa.  24,  109  Atl.  Cornish  Bridge  v.  Fitts,  —  N.  H. 
535.  — ,  107  Atl.  626. 

89  City  of  Pasadena  v.  Railroad  91  Milwaukee  Elee.  Railway  & 
Commission,  —  Cal.  — ,  192  Pac.  Light  Co.  v.  Railroad  Commission 
25.             "  of  Wisconsin,  238  U.  S.  174,  59  L. 

90  See    also    §4490,   infra.  Ed.  1254;  Traverse  City  v.  Mielii- 
Contract      between      town      and       gan     Railroad      Commission,     202 

water    company    held    not    to    fix  Mich.   575,   168   N.   W.   481. 

rates    for    twenty    years,    in    Oak  92  Woodward    v.    Iowa    Railwav 

Bluffs  V.  Cottage  City  Water  Co.,  &  Light  Co.,  —  Iowa  — ,   178  N. 

—  Mass.  — ,  126  N.  E.  384.  W.    549. 

A  company  operating  under  two  93  Borough    of    Belle    Plaine    v. 

city  franchises,  one  of  which  was  Northern    Power    Co.,    142    Minn, 

acquired      by      assignment,       can  361,    172    N.    W.    217,    quoting    4 

charge  only  the  lowest  rates  pro-  McQuillin    Mun.    Corp.,    §  1741. 

vided  in  either  franchise.     South-  94  Bismarck   Gas   Co.   v.   District 

western  Gas  &  Electric  Co.  v.  City  Court,  — N.  D.  — ,  170  N.  W.  878. 

of  Shreveport,  261  Fed.  771.  95  Omaha  Gas  Co.  v.  Omaha,  249 

Construction    of    bridge    charter  Fed.  350. 
of  corporation,  of  1795,  as  to  tolls 
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while  claiming  benefits  under  a  street  franchise  fixing  a  maxi- 
mum rate  of  fare,  attack  such  rate  on  the  ground  that  the 
municipality  had  no  power  to  contract  as  to  rates.®^  A  contract 
between  a  city  and  a  gas  company  fixing  rates  is  not  unenforce- 
able because  unreasonable;  and  even  if  it  was,  the  unreasonable- 
ness must  be  determined  as  of  the  time  the  contract  was  made 
and  not  thereafter.^'' 

§  4475.  Penalties  for  violation  of  rate  laws.^* 

B.  Who  May  Regulate  Bates 

§  4477.  United  States.  Congress,  in  the  exercise  of  its  war 
power,  had  the  right  to  suspend  state  maximum  rate  statutes.®' 
Also,  in  terminating  federal  control  of  railroads,  it  had  power 
to  provide  that  state  maximum  rate  statutes  would  not  be  auto- 
matically revived.^ 

§  4478.  State.^  Rates  of  telephone  and  telegraph  companies 
were  not  subject  to  regulation  by  the  state  during  the  world  war.* 
A  state  cannot  regulate  telephone  rates  for  intrastate  business 
over  lines  taken  over  into  the  possession  of  the  United  States  as 
a  war  measure,  and  which  by  the  exercise  of  its  governmental 
authority  it  operates  and  controls.* 

§  4479.  Public  service  commission.^  The  legislature  has  power 
to  fix  the  rates  as  to  some  companies  and  provide  a  subordinate 

96  Meridian  Light  &  Railway  as  illegal  interference  with  eor- 
Co.  V.  City  of  Meridian,  265  Fed.  porate  management  of  a  public 
765.  utility,"  see  note  in  L.  E.  A.  1918 

97  Lenawee   Coointy  Gas  &  Elec-       F    277,    annotating    State    ex    rel. 
■  trie  Co.  V.  Adrian,   209  Mich.   52,      Eailroad    Com  'rs    v.    Florida   East 

176  N.  W.  590.  Coast  K.  Co.,  69  Fla.  480,  L.  E.  A. 

98  See    §§  4425-4427,   supra.  1918  F  272,  68  So.  729. 

99  Public  Service  Commission  v.  3  State  ex  rel.  Cities  of  Seattle 
New  York  Cent.  E.  Co.,  112  N.  Y.  &  Tacoma  v.  Public  Service  Com- 
Misc.  617,  183  N.  Y.  Supp.  799.             missiom,  —  Wash.  — ,  188  Pac.  7. 

1  Public  Service  Commission  v.  4  Dakota  Central  Tel.  Co.  v. 
New  York  Cent.  E.  Co.,  112  N.  Y.  South  Dakota  ex  rel.  Payne,  250 
Misc.  617,  183  N.  Y.  Supp.  799.  TJ.  S.  163,  63  L.  Ed.  910,  rev 'g  41 

2  For  article  on  new  limitations  S.  D.  460,  171  N.  W.  277.  Contra, 
upon  state  regulation  of  railroad  State  ex  rel.  Collins  v.  Cumberland 
rates,  see  20  Columbia  L.  Rev.  660-  Telephone  &  Telegraph  Co.,  120 
679.  Miss.  325,  81  So.  404,  82  So.  311. 

' '  Exercise  of  rate-making  power  5  Powers  of  public  service   com- 
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body  to  fix  the  rate  as  to  others.^  Franchise  contracts  as  to 
rates  cannot  be  abrogated  by  a  public  service  commission  where 
such  power  has  not  been  delegated  to  it.''  If  the  legislature  has 
fixed  a  maximum  rate,  the  public  service  commission  cannot  in- 
crease it.*  In  New  York,  a  gas  company  cannot  increase  fran^ 
chise  rates  without  an  order  of  the  public  service  commission.^ 
In  Washington,  because  of  a  statute  limiting  street  car  fares  to 
five  cents,  the  public  service  commission  cannot  raise  the  fare 
above  five  cents!^"  In  West  Virginia,  the  public  service  com- 
mission may  regulate  gas  rates  charged  to  manufacturing  con- 
sumers as  well  as  those  charged  to  others.^^ 

§  4480.  Municipal  corporation — In  general.    A  municipality 
cannot  "regulate"  rates  of  public  service  corporations  unless 


missions  as  to  rates  in  general,  see 
In  re  Searsport  Water  Co.,  118 
Me.  382,  108  Atl.  452;  In  re  Guil- 
ford Water  Co.'s  Service  Eates, 
118   Me.   367,   108  Atl.   446. 

Power  to  fix  rates  as  between 
city  and  public  service  commission, 
see  Pueblo  v.  Public  Utilities  Com- 
mission, —  Colo.  — ,  187  Pac. 
1026;  Cleveland  Tel.  Co.  v.  Cleve- 
land, 98  Ohio  St.  358,  121  N.  E. 
701. 

As  to  effect  of  agreement  be- 
tween public  service  commission 
and  public  service  corporation  as 
to  change  of  rates  fixed  by  con- 
tract with  city,  where  city  objects 
to  change,  see  City  of  Salem  v. 
Salem  Water,  light  &  Power  Co., 
255  Fed.  295. 

For  note  on  "Jurisdiction  of 
Public  Utilities  Commission  over 
rates  as  limited  by  constitutional 
or  statutory  power  of  municipality 
to  regulate  utilities,"  see  L.  E.  A. 
1918  D  315. 

6  Bronx  Gas  &  Electric  Co.  v. 
Public  Service  Commission,  190 
N.  Y.  App.  Div.  13,  180  N.  Y. 
Supp.    38. 

7  Niagara  Falls  v.  Public  Serv- 


ice Commission,  —  N.  Y.  — ,  128 
N.  E.  247,  afie'g  190  N.  Y.  App. 
Div.  890,  178  N.  Y.  Supp.  882. 

8  Public  Service  Commission  v. 
Kings  County  Lighting  Co.,  105 
N.  Y.  Misc.  665,  173  N.  Y.  Supp. 
789. 

9  North  Hempstead  v.  Public 
Service  Co.,  193  N.  Y.  App.  Div. 
224,  183  N.  Y.  Supp.  788;  Village 
of  Mt.  Morris  v.  Pavilion  Nat.  Gas 
Co.,  183  N.  Y.  Supp.   792. 

Power  as  to  gas  rates  as  be- 
tween legislature  and  public  serv- 
ice commission,  see  People  ex  rel. 
Municipal  Gas  Co.  of  Albany  v. 
Public  Service  Commission,  224'  N. 
Y.   156,  120   N.  E.   132. 

Power  of  commission  to  fix  gas 
rates  in  New  York,  see  Bronx  Gas 
&  Electric  Co.  v.  Public  Service 
Commission,  108  N.  Y.  Misc.  180, 
178   N.   Y.   Supp.   172. 

10  State  ex  rel.  Tacoma  Eailway 
&  Power  Co.  v.  Public  Service 
Commission,  101  Wash.  601,  172 
Pac.   890. 

11  Clarksburg  Light  &  Heat  Co. 
V.  Public  Service  Commission,  — 
W.  Va.  — ,   100  S.  E.  551. 
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the  power  so  to  do  has  been  delegated  to  it.*^  In  Denver,  tele- 
phone rates  may  be  regulated  by  the  city  but  not  by  the  public 
utilities  commission.^*  Fixing  telephone  rates  is  not  exclusively 
the  power  of  the  city  of  Detroit  under  its  home  rule  charter.^* 
Under  the  Michigan  statute  prohibiting  the  amendment  of  any 
public  utility  franchise  without  submission  to  the  electors  of  the 
city,  a  city  council  cannot  approve  even  a  temporary  increase 
in  street  railroad  fares  in  excess  of  the  rates  fixed  in  the  fran- 
chise, without  submission  to  the  people. ^^ 

§4482.  — Particular  delegations  of  power.  A  city  cannot 
regulate  gas  rates  unless  power  to  do  so  has  been  delegated ;  and 
mere  power  to  provide  for  the  use,  regulation  and  control  of 
streets  is  not  sufficient. ^^  Delegation  of  power  to  a  city  to  grant 
water  companies  rights  of  way  in  the  streets,  and  to  supervise 
and  control  their  use,  confers  no  power  to  regulate  rates.^'' 

§  4483.  —  Regulating  rates  outside  municipality.  Of  course 
a  city  cannot  contract  as  to  rates  outside  the  municipality.^* 

§4484.  Courts.  The  right  to  fix  rates  is  not  in  the  courts 
but  in  the  legislature.^^  A  court  has  no  authority  to  fix  rates.*" 
A  court  cannot  authorize  its  receiver  for  a  street  railway  to 
charge  a  higher  rate  of  fare  than  the  maximum  fixed  by  the  fran- 
chise.*^ 

However,  in  New  York,   under  the  statute  relating  to  gas 

12  Georgia  Eailway  &  Power  Co.  18  Koehn  v.  Public  Service  Com- 
V.  Railroad  Commission,  149  Ga.  1,  mission,  107  N.  Y.  Misc.  151,  176 
5  A.  L.  E.  1,  98  S.  E.  696.  N.  Y.   Supp.  147. 

13  Denver  v.  Mountain  States  19  State  ex  rel.  Waterworth  v. 
Telephone  &  Telegraph  Co.,  67  Harty,  278  Mo.  685,  213  S.  W. 
Colo.  225,  184  Pac.  604.  443;    Bronx    Gas    &    Electric    Co. 

11  City    of   Detroit    v.    Michigan  v.  Public  Service  Commission,  190 

Railroad    Commission,    209    Mich.  N.    Y.    App.    Div.    13,    180  •  N.    Y. 

395,  177  N.  W.  306.  Supp.  38. 

IB  Michigan  Ry.  Co.  v.  Lansing,  20  City   of   New   York   v.   Bronx 

260  Fed.  322.  Gas  &  Electric  Co.,  113  N.  Y.  Misc. 

16  City   of   Kalamazoo    v.    Titus,  166,   184   N.  Y.    Supp.    658. 
208  Mich.  252,  175  N.  W.  480.  21  Gas  &  Electric   Securities  Co. 

IT  City    of    Winchester    v.    Win-  v.   Manhattan   &   Queens   Traction 

Chester  Water  Works   Co.,   251  U.  Corporation,    253    Fed.   453. 
S.  192,   63  L.  Ed.   221. 
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corporations,  it  has  been  held  that  the  court  may  itself  fix  a 
fair  rate  where  not  so  fixed  by  the  legislature  and  where  the 
public  service  commission  has  no  jurisdiction  to  fix  the  rate.*^ 

C.  Regulation  of  Rates  as  Violating  Constitutional  Provisions 

§  4485.  Interference  with  interstate  commerce.  The  trans- 
mission and  sale  of  natural  gas  produced  in  one  state,  and  trans- 
ported by  pipe  lines  and  directly  furnished  to  consumers  in 
another  state,  is  interstate  commerce ;  but  rates  for  gas  may  be 
fixed  by  the  state  where  it  is  consumed,  since  the  rates  of  gas  com- 
panies transmitting  gas  in  interstate  commerce  are  npt  only  not 
regulated  by  Congress  but  the  Interstate  Commerce  Act  ex- 
pressly withholds  the  subject  from  federal  control.*'  The  mere 
intention  of  a  shipper,  a  circus  company,  to  continue  its  tour 
beyond  the  state,  does  not  convert  a  contemplated  intrastate 
shipment  into  one  that  is  interstate,  so  as  to  prevent  the  state 
regulating  the  charge.**  A  movement  of  rough  lumber  from  the 
woods  to  milling  points  in  the  same  state,  where  it  remains  for 
some  months  in  the  process  of  manufacture  before  being  sold 
and  shipped  as  finished  products  to  purchasers  and  destinations 
previously  unidentified,  is  not  a  movement  in  interstate  com- 
merce.*^ 

An  order  of  the  Interstate  Commerce  Commission  as  to  rail- 
road rates,  in  order  to  cover  intrastate  rates  fixed  by  state 
authority,  must  have  a  definite  field  of  operation  and  not  leave 
uncertain  the  territory  or  points  to  which  it  applies.*® 

28  Morrell   v.   Brooklyn   Borough  such  interstate  cormmerce  since  in- 

Gas   Co.,  113  N.  Y.   Misc.   65,   184  terstate  movement  ended  when  the 

N.   Y.   Supp.   651.                        .  gas  passed   into   local   mains,   and 

23  Pennsylvania  Gas  Co.  v.  Pub-  hence  the  state  may  regulate  gas 

lie  Service  Commission,  252  IT.  S.  lates.      Public    Utilities    Commis- 

23,  64  L.  Ed.  434,  aff'g  225  N.  Y.  sion  v.  Landon,  249  V.  S.  236,  63 

397,    122    N.    E.    260,   which    afC'd  L.  Ed.  577. 

184  N.  Y.  App.   Div.  556,  171   N.  21  Southern  Pae.  Co.  v.  Arizona, 

Y.  Supp.  1028.  249  XT.  S.  472,  63  L.  Ed.  713,  aff'g 

While     transportation     of     gas  19  Ariz.   20,   165  Pac.  303. 

through  pipe  lines  from  one  state  26  Arkadelphia     Milling    Co.    v. 

to  another  is  interstate  commerce,  St.  Louis  Southwestern  E.  Co.,  249 

yet   the   sale   and   delivery   of   gas  XT.  S.  134,  63  L.  Ed.  517. 

to    their    customers    by    the    local  26  Illinois  Cent.  E.  Co.  v.  Public 

companies  operating  under  special  Utilities    CommissioTi     of    Illinois, 

franchises    constitutes   no   part   of  245  U.  S.  493,  62  L.  Ed.  425. 
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§  4486.  Due  process  of  law.  Where  rates  fixed  by  the  state  are 
confiscatory,  they  may  be  set  aside  by  the  courts.*'' 

§  4487.  Denial  of  equal  protection  of  the  laws.*'  A  statute 
fixing  railroad  rates  is  not  void  for  unreasonable  discrimination 
because  it  excepts  from  the  rate  thereby  fixed,  carriers  earn- 
ing over  $8,000  per  mile,  where  it  provides  that  carriers  earn- 
ing more  than  $10,000  per  mile  can  charge  only  two  cents  per 
mile  instead  of  two  and  one-half.*' 

§  4488.  Impairment  of  obligation  of  contract — In  general.^" 

Of  course  no  rate  contract  can  be  deemed  violated  unless  there 
is  an  existing  contract.'^  The  tendency  of  the  courts  is  to  de- 
stroy the  effect  of  franchise  limitations  as  to  rates  fixed  by  mu- 
nicipalities. While  the  general  rule,  often  stated  and  applied,  is 
that  a  contract  of  a  municipality  as  to  rates  cannot  be  impaired 
by  the  city  or  state  by  subsequently  changing  the  rates,**  there 


a?  Westinghouse  Elec.  &  Mfg. 
Cc.  V.  Binghamton  Ey.  Co.,  255 
Fed.  378. 

28  See  also  §  4403  et  seq.,  supra. 

29  Attorney  General  v.  Detroit 
United  Ey.,  210  Mich.  227,  177  N. 
W.  726,  1023. 

30  "Power  of  public  service 
commission  to  increase  franchise 
rates,"  see  note  under  that  title 
in  3  A.  L.  E.  730. 

31  People  ex  rel.  New  York,  W.  & 
E.  Ey.  Co.  V.  Public  Service  Com- 
mission, —  N.  Y.  App.  Div.  — , 
183  N.  Y.  Supp.  473. 

32  Greensburg  Water  Co.  v. 
Lewis,  —  Ind.  — ,  128  N.  E.  103; 
Ottumwa  Eailway  &  Light  Co.  v. 
Ottumwa,  —  Iowa  — ,  173  N.  W. 
270;  People  ex  rel.  City  of  New 
York  V.  Nixon,  109  N.  Y.  Misc.  7, 
179  N.  Y.  Supp.  82;  International 
R.  Co.  V.  Eann,  104  N.  Y.  Misc.  46, 
171  N.  Y.  Supp.  193;  Ohio  Eiver 
Power  Co.  v.  Steubenville,  99  Ohio 
St.  421,  124  N.  E.  246;  Cincinnati 
V.  Public  Utilities  Commission,  98 


Ohio  St.  320,  3  A.  L.  E.  705,  121 
N.  E.  688;  Interurban  Eailway  & 
Terminal  Co.  v.  Public  Utilities 
Commission,  98  Ohio  St.  287,  3  A. 
L.  E.  696,  120  N.  E.  831;  Virginia- 
Western  Power  Co.  v.  Com.  ex  rel. 
City  of  Cliftom  Forge,  125  Va.  469, 
99  S.  E.  723.  See  also  Quinby  v. 
Public  Service  Commission,  223  N. 
Y.  244,  3  A.  L.  E.  685,  119  N.  E. 
433. 

In  some  states  the  public  service 
commission  statute  expressly  pro- 
vides that  the  commission  shall 
have  no  power  to  change  rates 
fixed  by  contract  between  a  muni- 
cipality and  a  public  utility.  See 
City  of  Mobile  v.  Mobile  Elec.  Co., 
203  Ala.  574,  84  So.  816. 

In  Ohio,  the  public  utilities 
commission  cannd;  authorize  a 
gas  company  to  charge  more  than 
the  rate  fixed  by  contract  between 
the  company  and  the  city.  Lima 
V.  Public  Utilities  Commission,  100 
Ohio   St.   416,   126  N.   E.   318. 

The   Public   Service    Commission 
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are  many  late  decisions,  as  to  some  of  which  it  is  difficult  if  not 
impossible  to  ascertain  the  basis  for  the  ruling,  holding  that  rate 
contracts  contained  in  municipal  franchises  are  not  inviolable, 
and  that  the  rates  so  fixed  may  be  subsequently  changed  by  the 
state  through  its  legislature  or  public  service  commission.^*  Some 
of  these  decisions  giving  the  state  the  power  to  regulate  rates 
already  fixed  by  contract  are  based  on  express  constitutional  or 
statutory  provisions  antedating  the  rate  contract.'*    Other  deci- 


of  New  York  has  no  power  to  reg- 
ulate rates  where  fixed  by  a 
contract  between  a  city  and  the 
corporation.  Westinghouse  Elec. 
&  Mfg.  Co.  V.  Binghampton  Ey. 
Co.,  255  Fed.  378. 

33  State  ex  rel.  Swearingen  v. 
Eailroad  Com'rs,  —  Fla.  — ,  84 
So.  444;  State  ex  rel.  Triay 
V.  Burr,  —  Fla.  — ,  84  So.  61;  Pub- 
lic Service  Commission  v.  Girton, 
—  Ind.  — ,  128  N.  E.  690;  Fulton 
V.  Public  Service  Commission,  275 
Mo.  67,  204  S.  W.  386,  overruling 
State  v.  Laclede  Gaslight  Co.,  102 
Mo.  472,  22  Am.  St.  Eep.  789,  14 
S.  W.  974,  15  S.  W.  383;  Public 
Service  Commission  v.  Pavilion 
Natural  Gas  Co.,  Ill  N.  T.  Misc. 
692,  182  N.  Y.  Supp.  55;  "Warsaw 
v.  Pavilion  Natural  Gas  Co.,  Ill 
N.  Y.  Misc.  565,  182  N.  Y.  Supp. 
73;  Internaticnial  E.  Co.  v.  Public 
Service  Commission,  106  N.  Y. 
Misc.  293,  174  N.  Y.  Supp.  403; 
Murray  City  v.  Utah  Light  & 
Traction  Co.,  —  Utah  — ,  191  Pac. 
421.  See  also  City  of  Niagara 
Falls  V.  Public  Service  Commission 
for  Second  Dist.,  108  N.  Y.  Misc. 
567,  177  N.  Y.  Supp.  861. 

In  Missouri,  rates  of  street  car 
companies  as  fixed  by  the  fran- 
chise are  nevertheless  subject  to 
change  by  the  public  service  com- 
mission. Kansas  City  v.  Public 
Service  Cormmission,  276  Mo.  539, 
210  S.  W.  381;  St.  Louis  v.  Public 


Service  Commission,  276  Mo.  509, 
207  S.  W.  799. 

In  Oregon,  the  state,  through  its 
public  service  commission,  may 
increase  the  fares  of  a  street  car 
company,  above  the  maximum 
fixed  by  the  franchise.  Portland 
V.  Public  Service  Commission,  89 
Ore.    325,    173   Pac.   1178. 

The  rule  in  Pennsylvania  is  that 
' '  where  contracts  fixing  a  rate 
'unlimited'  in  time  have  hereto- 
fore been  entered  into  by  public 
service  companies,  the  state  has 
the  right,  through  the  Public  Serv- 
ice Commission,  notwithstanding 
the  contract,  to  inquire  into  and 
adjust  the  rate  to  a  reasonable 
basis."  St.  Clair  Borough  v.  Ta- 
maqua  &  P.  Elec.  E.  Co.,  259 
Pa.  462,  5  A.  L.  E.  20,  103  Atl. 
287. 

A  franchise  contract  between  a 
city  and  a  poTver  company  fixing 
the  price  to  be  paid  by  the  city 
for  hydrants  involves  rate  making 
so  as  to  be  subject  to  change  by 
the  state  under  the  Oregon  deci- 
sions. City  of  Hillsboro  v.  Public 
Service  Commission  of  Oregon,  — 
Ore.  — ,  187  Pac.  617. 

34  Of  course  a  franchise  con- 
tract fixing  rates  is  not  binding 
on  a  public  service  commission 
where  made  after  the  enactment 
of  a  statute  giving  such  commis- 
sion the  power  to  decrease  or  in- 
crease   the    rates.     People    ex   rel. 
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sions  are  based  on  the  theory  that  power  to  regulate  rates  is  a 
part  of  the  police  power  and  can  never  be  delegated  so  as  to 
deprive  the  state  of  its  exercise.^^      In  Arkansas,  it  is  held 


City  of  New  York  v.  Nixon,  — 
N.  Y.  — ,  128  N.  E.  245,  rev'g  190 
N.  Y.  App.  Div.  612,  180  N.  Y. 
Supp.  130,  which  aff'd  109  N.  Y. 
Misc.  7,  179  N.  Y.  Supp.  82. 

If  the  duty  of  fixing  maximum 
rates  is  imposed  on  the  legislature 
by  the  constitution,  and  it  ap- 
points a  public  service  commission 
for  that  purpose,  it  seems  that  a 
municipality  cannot  thereafter 
make  a  contract  fixing  rates  ex- 
cept subject  to  the  power  of  the 
commission  to  change  the  rates. 
Salt  Lake  City  v.  Utah  Light  & 
Traction  Ca,  52  Utah  210,  173 
Pae.  556. 

In  Georgia,  statutes  permit  the 
railroad  commission  to  lower  or 
increase  rates  of  public  service 
companies,  although  made  the  sub- 
ject of  a  franchise  contract  en- 
tered into  since  the  enactment  of 
such  statutes.  Atlanta  v.  Georgia 
Railway  &  Power  Co.,  149  Ga.  411, 
100  S.  E.  442. 

In  New  York,  a  recent  decision 
of  the  Court  of  Appeals  enumer- 
ates certain  classes  of  franchises 
as  to  which  the  public  service  com- 
mission has  jurisdiction  to  regu- 
late rate3,  including  (1)  all  fran- 
i.liises  granted  directly  by  the 
legislature,  (2)  all  franchises 
granted  by  municipal  authorities 
prior  to  Jan.  1,  1875,  and  (3)  all 
franchises  granted  by  municipali- 
ties subsequent  to  the  passage  of 
the  Public  Service  Commissions 
Law  in  1907.  People  ex  rel.  Gar- 
rison V.  Nixon,  —  N.  Y.  — ,  128 
N.  E.  255,  aff'g  191  N.  Y.  App. 
Div.  945,   181  N.   Y.   Supp.  949. 

3S  In  Pennsylvania,  it  seems  that 


no  franchise  contract  as  to  rates 
is  binding  on  the  state,  on  the 
theory  that  the  police  power  of 
regulating  rates  cannot  be  dele- 
gated so  as  to  prevent  its  exercise 
by  the  state  at  any  time.  Scran- 
ton  V.  Public  Service  Commis- 
sion, —  Pa.  — ,  110   Atl.   775. 

In  Pennsylvania,  franchise  rates 
are  deemed  subject  to  change  by 
the  state  because  of  the  constitu- 
tional provision  that  "the  exer- 
cise of  the  police  power  of  the 
state  shall  never  be  abridged  or  so 
construed  as  to  permit  corpora- 
tions to  conduct  their  business  in 
such  manner  as  to  infringe  the 
equal  rights  of  individuals  or  the 
general  well  being  of  the  state." 
McKeesport  v.  Pittsburgh  Eys. 
Co.,  72  Pa.  Super.  Ct.  435;  Bor- 
ough of  Wilkinsburg  v.  Public 
Service  Commission,  72  Pa.  Super. 
Ct.   423. 

In  Michigan  it  is  held  that  "the 
legislature  cannot,  by  a  grant  of 
power  to  the  several  municipalities 
of  the  state,  divest  itself  of  the 
right  to  reassume  and  itself  exer- 
cise such  powers  as  are  granted 
it  in  that  behalf  under  the  Con- 
stitution, among  which  is  this 
power  to  fix  reasonable  rates," 
and  that  this  rule  enables  the 
legislature  to  increase  rates  fixed 
by  a  municipal  franchise  contract. 
Attorney  General  v.  Detroit  United 
Ey.,  210  Mich.  227,  177  N.  W.  726, 
1023. 

In  Tennessee,  on  the  theory  that 
governmental  powers  of  the  state 
cannot  be  bargained  away,  rates 
may  be  changed  by  the  public 
service    commission    regardless    of 
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that  the  power  of  the  state  to  regulate  rates  is  an  attribute  of 
sovereignty  which  cannot  be  contracted  away  by  the  state  or 
by  a  municipality  so  as  to  prevent  future  regulation  by  the 
state.'* 

A  provision  in  a  street  railway  franchise  requiring  sale  of  half - 
fare  tickets  to  certain  persons  at  certain  hours  is  not,  in  Iowa, 
within  the  constitutional  protection  against  impairment  of  con- 
tracts, but  may  be  changed  by  the  legislature.*'' 

An  ordinance  compelling  a  street  car  company  to  carry  pas- 
sengers on  continuous  trips  over  franchise  lines  to  and  over 
non-franchise  lines,  and  vice  versa,  for  a  fare  no  greater  than 
its  franchises  entitle  it  to  charge  upon  the  former  alone,  impairs 
the  obligation  of  the  franchise  contracts.** 

As  evidencing  the  trend  of  the  decisions,  it  was  recently  held  in 
New  York  that  while  a  contract  for  a  supply  of  gas  to  a  munici- 
pality itself  may  constitute  an  inviolable  contract,  yet  a  fran- 
chise fixing  the  rates  for  gas  supplied  to  inhabitants  is  not  a 
contract  "beyond  the  inherent  police  power  of  the  legislature  to 
modify  for  the  public  welfare. ' '  *'  But  in  West  Virginia  it  is 
held  that  there  is  no  difference  between  municipal  power  to 
make  inviolable  rate  contracts  for  itself  and  to  make  such  eon- 
tracts  for  its  inhabitants.*" 

A  municipal  corporation,  an  agency  of  the  state,  is  not  pro- 
tected, it  seems,  on  the  theory  of  impairment  of  contract  as  to 
rates  made  by  a  franchise,  from  a  change  of  rates  as  against 
its  own  creator,  the  state.*^ 

An  important  question  has  arisen  in  connection  with  the  late 

municipal       franchise       contracts.  Y.  App.  Div.  175,  162  N.  Y.  Supp. 

Memphis  v.  Enloe,  141  Tenn.  618,  581. 

214   S.   W.   71.  40  Charleston   v.    Public    Service 

36  City  of  Camden  v.  Arkansas  Commission,  —  W.  Va.  — ,  103  S. 
Light  &  Power  Co.,  —  Ark.  — ,  224  E.  673. 

S.  W.  444.  41  Collingswood  Sewerage  Co.  v. 

37  Dubuque  Elec.  Co.  v.  Du-  Collingswood,  91  N.  J.  L.  20,  102 
buque,  260  Fed.   353,  10  A.  L.  E.       Atl.  901. 

495.                  ,  That  a  franchise  contract  as  to 

38  Detroit  United  Ey.  v.  City  of  rates  may  be  changed  by  the  state 
Detroit,  248  U.  S.  429,  63  L.  Ed.  by  increasing  the  rate,  although 
341.  the    municipality    objects,    is    the 

39  People  ex  rel.  Village  of  ruling,  it  seems,  in  some  states. 
South  Glens  Falls  v.  Public  Serv-  In  re  Petition  for  Increase  of 
ice  Commission,  225  N.  Y.  216,  121  Street  Car  Fares,  179  N.  C.  151, 
N.  E.  777.     See  also  Kings  County  101  S.  E.   619. 

Lighting  Co.  v.  New  York,  176  N. 
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world  war  as  to  whether  public  service  corporations  bound  by 
contract  not  to  exceed  a  maximum  rate  were  entitled  to  relief 
from  the  contract  and  to  an  increase  of  rates  because  of  the 
high  cost  of  everything  due  to  the  war  and  the  resulting  in- 
ability to  operate  successfully  under  the  contract  rate.  Some  of 
the  state  courts  held  that  the  contract  was  abrogated  by  the 
change  of  conditions  or  that  relief  was  authorized  on  other 
grounds,*^  but  the  Supreme  Court  of  the  United  States  has  held 
that  a  street  railroad  company  is  not  released  from  its  fran- 
chise contract  as  to  maximum  fares  by  conditions  following  the 
world  war  and  resulting  in  a  great  increase  of  wages  by  award 
of  the  War  Labor  Board,  where  it  is  not,  and  cannot  be,  shown 
that  the  performance  of  the  contract  taking  all  the  years  of  the 
term  together,  will  prove  unremunerative.*^  There  are  several 
other  federal  decisions  refusing  relief  to  such  corporations,  some 
of  them  expressly  relying  on  the  street  railway  decision  of  the 
United  States  Supreme  Court.**  So  there  are  decisions  in  the 
state  courts  refusing  relief.** 


42  See  Bronx  Gas  &  Electric  Co. 
V.  Public  Service  Commission,  190 
N.  Y.  App.  Div.  13,  180  N.  Y. 
Supp.  38. 

Bates  of  a  street  car  company 
may  be  increased  because  of  ab- 
normal conditions  due  to  the  war. 
In  re  Lincoln  Traction  Co.,  103 
Neb.  229,  171  N.  W.  192. 

In  Indiana,  the  public  service 
commission  may,  by  statute,  in- 
crease street  railway  fares  tempo- 
rarily, in  case  of  an  "emer- 
gency," such  as  the  late  war, 
without  regard  to  any  rate  fixed 
by  franchise.  State  ex  rel.  In- 
dianapolis Traction  &  Terminal 
Co.  V.  Lewis,  187  Ind.  564,  120  N. 
E.  129. 

Increase  of  street  car  fare  be- 
cause of  war,  validity  of  repeal 
of  increase  because  of  change  of 
conditions,  see  Houston  Elec.  Co. 
V.  Houston,  —  Tex.  Civ.  App.  — , 
212  S.  W.  198. 

43  Columbus  Eailway,  Power  & 
Light  Co.  V.  City  of  Columbus,  249 


U.  S.  399,  63  L.  Ed.  669,  6  A.  L. 
R.   1648,  afC'g  253  Fed.   499. 

This  decision  of  the  United 
States  Supreme  Court  is  anno- 
tated at  length  in  a  recent  note 
in  6  American  Law  Eeports  1659, 
under  the  title  of  "Eight  of  pub- 
lic service  corporation  to  judicial 
relief  from  contract  rates  which 
have   become   inadequate." 

44  Knoxville  Gas  Co.  v.  Kuorx- 
ville,  261.  Fed.  283;  Muscatine 
Lighting  Co.  v.  Muscatine,  256 
Fed.  929;  Burr  v.  Columbus,  256 
Fed.  261;  City  of  Moorehead  v. 
Union  Light,  Heat  &  Power  Co., 
255  Fed.  920;  Knoxville  Gas  Co. 
V.  Knoxville,  253  Fed.  217. 

A  public  service  company  is  not 
excused  from  complying  with  the 
franchise  rate  of  fare  because  in- 
creased wages  were  fixed  at  a  con- 
fiscatory rate  by  the  War  Labor 
Board.  Buir  v.  Columbus,  256 
Fed.  261. 

45  Miami  Gas  Co.  v.  Highleyman, 
77  Fla.  523,  81  So.   775;  Lenawee 
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§  4490.  —  As  dependent  upon  power  of  municipality  to  make 
contract  as  to  rates.  Of  course  if  the  municipality  has  no  power 
to  contract  as  to  rates,  then  rates  fixed  by  the  franchise  may  be 
increased  or  decreased  by  the  state.*^  A  municipality  cannot 
make  a  contract  as  to  rates,  so  as  to  prevent  the  state  from 
changing  the  rates,  unless  the  power  to  make  such  a  contract  has 
been  clearly  delegated  to  the  municipality.*''     In  determining 


County  Gas  &  Electric  Co.  v. 
Adrian,  209  Mich.  52,  176  N.  W. 
590. 

Franchise  rates  cannot  be  in- 
terfered with  on  the  ground  that 
they  will  result  in  bankruptcy  of 
the  utility.  Lonoke  v.  W.  Y. 
Bransford  &  Son,  141  Ark.  18,  216 
S.  W.  38. 

16  Meridian  Light  &  Bailway  Co. 
V.  City  of  Meridian,  265  Fed.  765; 
City  of  Sapulpa  v.  Oklahoma 
Natural  Gas  Co.,  —  Okla.  — ,  192 
Pac.  224;  City  of  Hillsboro  v.  Pub- 
lic Service  Commission,  —  Ore. 
— ,  192  Pac.  390. 

In  Idaho,  municipalities  have 
no  power  to  contract  as  to  rates 
so  as  to  bind  the  state.  Sand- 
point  Water  &  Light  Co.  v.  City 
of  Sandpoint,  31  Idaho  498,  L.  E. 
A.  1918  F  1106,  173  Pac.  972. 

if  Knoxville  Gas  Co.  v.  Knox- 
ville,  261  Fed.  283;  Columbus 
Eailway,  Power  &  Light  Co.  v. 
Columbus,  253  Fed.  499;  State  ex 
rel.  Triay  v.  Burr,  —  Fla.  — ,  84 
So.  61;  Sandpoint  "Water  &  Light 
Co.  v.  City  of  Sandpoint,  31  Idaho 
498,  L.  E.  A.  1918  F  1106,  173 
Pac.  972;  Ottumwa  Eailway  & 
Light  Co.  v.  Ottumwa,  —  Iowa  — , 
178  N.  W.  905;  In  re  Searsport 
Water  Co.,  118  Me.  382,  108  Atl. 
452;  In  re  Guilford  Water  Co.'s 
Service  Bates,  118  Me.  367,  108 
Atl.  446;  Traverse  City  v.  Michi- 
gan Eailroad  Commission,  202 
Mich.   575,   168   N.   W.   481;   State 


ex  rel.  City  of  Billings  v.  Billings 
Gas  Co.,  55  Mont.  102,  173  Pac. 
799;  Charleston  v.  Public  Service 
Commission,  —  W.  Va.  — ,  103  S. 
E.  673.  See  also  Virginia-Western 
Power  Co.  v.  Com.  ex  rel.  City  of 
Clifton  Forge,  125  Va.  469,  99  S.  E. 
723. 

In  Illinois,  the  legislature  has 
never  conferred  on  any  municipal- 
ity power  to  make  inviolable  rates 
for  a  public  utility.  Chicago  Eys. 
Co.  V.  Chicago,  292  111.  190,  126 
N.  E.  585. 

Municipalities  in  Illinois  cannot 
make  binding  contracts  for  street 
car  fares  for  a  term  of  years,  so  as 
to  prevent  change  of  the  rates  by 
the  state.  State  Public  Utilities 
Commission  v.  Quiney,  290  111.  360, 
125  N.  B.  374. 

In  Missouri  it  is  now  held  that 
because  of  the  constitutional  pro- 
vision that  the  exercise  of  the 
state  police  power  shall  never  be 
abridged,  the  legislature  has  no 
power  to  delegate  to  a  municipal- 
ity the  power  to  make  a  contract 
as'  to  rates  which  will  prevent 
regulation  of  such  rates  by  the 
public  service  commission.  State 
ex  rel.  City  of  Sedalia  v.  Public 
Service  Commission,  275  Mo.  201, 
204  S.  W.  497. 

In  Ohio,  the  power  is  delegated 
to  cities  to  contract  as  to  maxi- 
mum rates  on  granting  a  street 
franchise  to  a  street  railway  com- 
pany.     Columbus    Eailway,   Power 
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whether  power  is  granted  a  city  to  contract  as  to  rates,  the  courts 
"incline  to  the  natural  and  usual  construction  of  the  words  of 
a  statute."**  Where  the  state  has  regulated  rates,  a  city  has 
no  power  to  thereafter  contract  as  to  rates  so  as  to  preclude  the 
state  from  altering  such  rates.*®  Exclusive  power  conferred  by 
the  constitution  on  cities  to  grant  consent  to  use  of  their  streets 
by  street  (3ar  companies  does  not  include  power  to  contract  as 
to  fares  so  as  not  to  be  subject  to  state  regulation.^"  It  has  been 
held  that  the  power  of  a  city  to  fix .  conditions  on  granting  a 
street  franchise  does  not  include  power  to  contract  as  to  rates  so 
as  to  bind  the  state  ;^^  but  it  is  also  held  that  statutory  power 
to  prescribe  reasonable  regulations  for  a  gas  company  includes 
authority  of  a  city  to  contract  as  to  gas  rates.^^    Under  a  Ten- 


Light  Co.  V.  Columbus,  253  Fed.       railroads  and  has  authorized  them 


499. 

Under  the  Texas  Constitution 
forbidding  irrevocable  grants  of 
special  immunities,  a  Texas  city 
cannot  make  an  irrevocable  eon- 
tract  fixing  rates.  San  Antonio 
Public  Service  Co.  v.  San  Antonio, 
257  Fed.  467. 

In  Washington,  a  city  cannot, 
by  contract,  fix  a  rate  which  the 
public  service  commission  cannot 
increase.  State  ex  rel.  City  of 
Seattle  v.  Public  Service  Commis- 
sion, 103  Wash.  72,  173  Pac.  737. 

Public  policy  forbids  invio- 
lable rate  contracts  between  a 
municipality  and  a  public  service 
company,  in  the  absence  of  an  un- 
mistakable declaration  by  the  leg- 
islature that  such  contracts  do  not 
offend  that  policy.  Ottuinwa  Rail- 
way &  Light  Co.  V.  Ottumwa,  — 
Iowa  — ,  178  N.  W.  905. 

48  Omaha  Gas  Co.  v.  Omaha,  249 
Fed.  350. 

49  Westinghouse  Elec.  &  Mfg. 
Co.  V.  Binghampton  Ry.  Co.,  255 
Fed.  378. 

Where  the  legislature  has  fixed 
a  rate   of  fare   to   be   charged  by 


to  use  public  streets,  a  city,  on 
granting  consent  to  use  streets, 
has  no  power  to  contract  as  to 
rates  different  from  those  fixed  by 
the  statute.  See  People  ex  rel. 
New  York,  W.  &  B.  By.  Co.  v. 
Public  Service  Commission,  —  N. 
Y.  App.  Div.  — ,  183  N.  Y.  Supp. 
473. 

50  St.  Louis  V.  Public  Service 
Commission,  276  Mo.  509,  207  S. 
W.   799. 

81  Salt  Lake  City  v.  Utah  Light 
&  Traction  Co.,  52  Utah  210,  173 
Pac.  556.  Contra,  see  Georgia 
Railway  &  Power  Co.  v.  Railroad 
Commission;  149  Ga.  1,  5  A.  L.  R. 
1,  98  S.  E.  696. 

Statutory  power  conferred  on  a 
city  to  consent  to  a  street  railroad 
on  its  streets  upon  such  terms  and 
conditions  as  the  city  deems  best, 
does  not  confer  the  right  to  con- 
tract for  rates  of  fare  so  as  to  be 
free  from  legislative  control.  Chi- 
cago Rys.  Co.  V.  Chicago,  292  111. 
190,  126  N.  E.  585. 

62  Lenawee  County  Gas  & 
Electric  Co.  v.  Adrian,  209  Mich. 
52,  176  N.  W.  590. 
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nessee  statute  providing  that  a  gas  company  shall  not  use  city 
streets  "until  the  consent"  of  the  city  is  obtained  "and  an 
ordinance  shall  have  been  passed  prescribing  the  terms  on 
which  the  same  may  be  done,"  a  city  has  authority  by  ordi- 
nance to  contract  by  fixing  maximum  rates.^^  Permission  given 
a  city  to  fix  rates  by  contract  may  be  merely  a  license  revocable 
at  the  will  of  the  legislature.^* 

The  right  of  a  city  to  contract  as  to  maximum  gas  rates,  on 
granting  a  franchise,  where  conferred  by  statute,  is  not  impaired 
by  another  statute  providing  that  gas  companies  shall  charge 
reasonable  rates  not  in  excess  of  a  specified  rate.^* 

A  constitutional  provision  that  the  state  shall  never  surrender 
the  right  to  fix  charges  of  public  service  corporations  has  been 
held  not  to  prevent  a  city  making  an  irrevocable  contract  as  to 
rates  on  granting  a  franchise.^® 

Statutes  in  Iowa  preclude  cities  from  making  any  contract 
fixing  permanent  rates  of  particular  public  service  companies, 
but  not  including  street  car  companies;  but  such  statutes  are 
not  to  be  construed  as  authorizing  such  contracts  in  case  of 
street  car  companies  merely  because  they  are  omitted  from  the 
statute.*'' 

Where  power  exists  to  make  a  contract  as  to  rates,  it  may  be 
made  for  a  reasonable  period,  such  as  25  years.**  A  franchise 
contract  as  to  rates,  even  if  invalid  so  far  as  perpetual,  will  be 
enforced  for  the  thirty  years  which  is  the  statutory  limit  for 
franchises.*^ 

§  4493.  —  Franchise  as  constituting  an  actual  contract  as  to 
rates.  Of  course  there  is  no  franchise  contract  as  to  rates,  unless 
the  franchise  ordinance  is  accepted.^" 

ssKnoxville    Gas    Co.    v.    Knox-  W.  905;  Ottumwa  Eailway  &  Light 

ville,  253  Fed.   217.  Co.  v.   Ottumwa,  —  Iowa  — ,  173 

64  In    re    Guilford    Water    Co.'s  N.  W.   270. 

Service    Eates,    118    Me.    367,    108  68  Omaha  Gas  Co.  v.  Omaha,  249 

Atl.  446.  red.  350. 

66Knoxville    Gas    Co.    v.    Knox-  69  Mobile    Elec.    Co.    v.    City    of 

ville,  253  Fed.  217.  Mobile,   201   Ala.    607,    79   So.   39, 

66  Virginia-Western  Power  Co.  recognizing  a  conflict  in  the  deoi- 
V.    Com.    ex    rel.    City    of    Clifton  sions. 

Forge,  125  Va.  469,  99  S.  E.  723.  60  Oak  Harbor  V.  Public  TTtilities 

67  Ottumwa  Eailway  &  Light  Co.  Commission,  99  Ohio  St.  275,  124 
V,    Ottumwa,   —  Iowa  — ,   178    N.       N.   E.   158;   Washington  v.   Public 
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Where  a  statute,  at  the  time  a  railroad  company  was  created, 
fixes  maximum  rates  for  railroads,  the  statute  becomes  a  part  of 
the  franchise  so  that  the  company  cannot  exceed  such  rate  be- 
cause the  company  cannot  profitably  operate  under  such  rates.®^ 
In  Michigan,  it  is  held  that  a  statute  providing  that  "the  rates 
*  *  *  established  by  agreement  *  *  *  shall  not  be  in- 
creased without  consent  of  such  [municipal]  authorities,"  is 
not  a  contract  between  the  state  and  the  municipality,  but  is 
merely  a  delegation  of  state  power  which  the  legislature  may 
reassume  and  itself  exercise.^'' 

§4494.  — Power  of  municipality  to  change  rate  as  distin- 
guished from  power  of  state.  A  franchise  contract  as  to  rates 
cannot  be  abrogated  by  either  party .^'  A  contract  as  to  rates 
between  a  municipality  and  a  company  may  bind  both  parties 
and  yet  not  be  binding  on  the  state  which  may  change  the  rates.^* 

§  4495.  —  Right  of  corporation  or  commission  to  increase 
rates.  Rates  as  fixed  by  a  franchise  contract  cannot  be  violated 
by  the  public  service  corporation  where  the  state  does  not  author- 
ize or  consent  to  the  change.®^  A  gas  company  cannot  itself 
increase  its  rates  above  the  franchise  rate  although  power  exists 
to  apply  to  the  public  service  commission  for  such  an  increase. ^^ 
It  cannot  be  claimed  that  an  ordinance  fixing  maximum  rates  is 
not  binding  on  the  city,  and  hence  not  on  the  public  service 
company,  because  the  present  or  any  succeeding  law-making 

Utilities  Commission,   99  Ohio  St.  A  binding  contract  as  to  rates 

70,  124  N.  E.  46.  may  exist  between  a  municipality 

61  Charleston-Isle  of  Palms  Trae-  and  a  corporation,  pursuant  to  a 
tion  Co.  V.  Shealy,  266  Fed.  406,  franchise,  without  any  restriction 
following  Columbus  Ey.  v.  Colum-  on  the  power  of  the  state  tor  regu- 
bus,  249  TJ.  S.  399,  63  L.  Ed.  669.  late   rates.     Atlantic    Coast   Elec. 

62  Attorney  General  v.  Detroit  E.  Co.  v.  Board  of  Public  Utility 
United  Ey.,  210  Mich.  227,  177  N.  Com'rs,  92  N.  J.  L.  168,  104  Atl. 
W.  726,  1023.  218.      See    dissenting    opinion    of 

63  Hillsdale  Gaslight  Co.  v.  Hills-  Justice  White. 

dale,  258  Fed.  485.  65  State     ex     rel.     EUertsen     v. 

64  In  re  Guilford  Water  Co.'s  Home  Telephone  &  Telegraph  Co., 
Service   Eates,    118   Me.    367,   108       102  Wash.  196,  172  Pac.  899. 

Atl.  446;   Salt  Lake  City  v.  Utah  66  Village  of  Preeport  v.  Nassau 

Light    &    Traction    Co.,    52    Utah      &  Suffalk  Lighting  Co.,  Ill  N.  Y. 
210,  173  Pac.  556.  Misc.  671,  181  N.  T.  Supp.  830. 
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power  may  change  or  repeal  the  ordinance  outright,  since  the  con- 
tract as  to  rates  relates  to  business  or  proprietary  powers,  so 
as  to  be  not  repealable,  as  distinguished  from  governmental 
powers.®'' 

§  4496.  —  Regulations  as  impairing  contracts  between  cor- 
poration and  third  person.  Kates  may  be  regulated  by  the  state 
although  superseding  lower  rates  agreed  on  in  an  existing  time 
contract  between  the  company  and  a  consumer.®*  A  common 
carrier  cannot,  by  making  contracts  for  future  transportation  or 
by  mortgaging  its  property  or  pledging  its  income,  prevent  state 
regulation  of  rates.®'  Power  of  the  state  to  change  railroad 
rates  precludes  an  irrevocable  contract  between  an  owner  of  land 
and  a  railroad  company  as  to  rates  in  consideration  of  a  grant 
of  a  right  of  way.'"  But  a  contract  between  a  consumer  and  a 
public  service  company  as  to  rates  is  binding  on  the  company 
so  far  as  to  prevent  it,  of  its  own  motion  and  without  the  consent 
of  its  customer  or  action  on  the  part  of  the  public  service  com- 
mission, from  increasing  the  rate.''^ 

§4497.  — Waiver  or  abandonment  of  contract  rights.     A 

franchise  contract  may  be  modified  by  mutual  consent  of  the 
municipality  and  the  public  service  company,  by  raising  rates, 
so  that  property  owners  or  patrons  cannot  object.''*  Where  a 
city  fixed  the  fare  of  a  street  railroad  operated  by  animal  power 

67  Knoxville  Gas  Co.  v.  Knox-  road  Commission,  251  TJ.  S.  228,  63 
ville,  253  Fed.  217,  223.  L.  Ed.  239,  aff'g  176  Cal.  499,  169 

68  Union  Dry  Goods  Co.  v.  Geor-       Pac.  59. 

gia     Public     Service     Corporation,  70  Schaper  v.  Cleveland  &  E.  E. 

248  TJ.  S.  372,  63  L.  Ed.  309,  9  A.  Co.,  265  Pa.  109,  108  Atl.  407. 

L.    E.    1420,    aff'g    145    Ga.    658,  71Eutland     Eailway,     Light     & 

89    S.    E.    779;    Ohio    &    Colorado  Power  Co.  v.  Burditt  Bros.,  —  Vt. 

Smelting  &  Eefining  Co.  v.  Public  — ,  111  Atl.  582. 

Utilities  Commission,  —  Colo.  — ,  72  Arkansas  Light  &  Power  Co. 

187     Pac.     1082;     Public     Service  v.  Cooley,  138  Ark.  390,  211  S.  "W. 

Commission  v.  Girton,  —  Ind.  — ,  664;  Phelps  v.  Logan  Natural  Gas 

128  N.  E.  690;  Edison  Storage  Bat-  &  Fuel  Co.,  —  Ohio  St.  — ,  128  N. 

tery  Co.  v.  Board  of  Public  Utility  E.    58,    citing    4    McQuillin    Mun. 

Com'rs,  93  N.  J.  L.  301,  108  Atl.  Corp.   §1763.     See   also  Eobertsoh 

247;   Leiper  v.  Baltimore  &  P.  E.  v.  Wilmington  &  P.   Traction  Co., 

Co.,  262  Pa.  328,  105  Atl.  551.  7  Boyce  (30  Del.)  155,  104  Atl.  839. 

69  Producers  Transp.  Co.  v.  Eail- 
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at  five  cents,  consent  to  eleGtrification  of  the  roads  cancels  the 
limitation  as  to  fare.'* 

A  lessee  of  a  railroad  cannot  waive  or  impair  any  contract 
right  of  the  lessor  to  charge  a  certain  fare.''* 

D.  Discrimination  in  Rates 

§  4498.  General  considerations.  The  objection  that  a  state 
rate  dis(Jriminates  between  shippers  is  not  available  to  a  carrier.''* 
A  gas  company  may  place  its  patrons  in  different  classes,  and 
base  rates  upon  the  varying  cost  of  the  service  rendered.''® 

§  4507.  Free  or  reduced  rates  for  particular  passengers — Six 
tickets  for  a  quarter.  A  regulation  fixing  a  seven  cent  street  cav 
fare  on  sales  of  five  tickets,  and  otherwise  a  ten  cent  fare,  is 
reasonable.'''' 

§4512.  — Requiring  reduced  or  free  transportation  for 
soldiers,  police  officers,  detectives,  etc.''* 

§  4513.  —  Forbidding  issuance  of  free  passes.  A  state  may 
forbid  free  passes  by  public  service  companies,''^  and  may  render 
illegarand  unenforceable  a  pass  given  to  a  resident  for  use  over 
an  interstate  bridge.*" 

E.  Reasonableness  of  Rates  Fixed  by  Law 

§  4517.  General  rules.  A  rate  may  be  enjoined,  although  not 
confiscatory,   where  unreasonable   and   unjust.*^     A   reasonable 

ra,  Westinghouse    Elee.     &    Mfg.  Service  Com'rs,  232  Mass.  329,  122 

Co.    V.    Biughamton    Ey.    Co.,    255  N.  E.  406. 
Fed.   378.  T8  Construction  of  ordinance  re- 

"^i  People   ex  rel.   Brooklyn   City  quiring  free  transportation  of  po- 

E.   Co.  V.   Nixon,  193   N.   Y.  App.  lice   officers  when  in  uniform,   see 

Div.   746,  184  N.  Y.   Supp.   369.  Montgomery  Light  &  Traction  Co. 

75  Arkadelphia  Milling  Co.  v.  St.  v.  Avant,  202  Ala.  404,  3  A.  L. 
Louis  SoTithwestern  E.  Co.,  249  XJ.  R.  384,  80  So.  497. 

8.  134,  63  L.  Ed.  517.  79  Shrader  v.  Steubenville,  E.  L. 

76  Clarksburg  Light  &  Heat  Co.  &  B.  Val.  Traction  Co.,  —  W.  Va. 
V.  Public   Service   Commission,   —       — ,  99  S.  E.  207. 

W.  Va.  — ,  100  S.  E.  551.  80  Shrader     v.     Steubenville,     E. 

77Donhani     v.     Public     Service  L.  &  B.  Val.   Traction  Co.,  —  W. 

Com'rs,  232  Mass.  309,  122   N.  E.  Va.  — ,  99  S.  E.  207. 

397.     See  also  Eall  Eiver  v.  Public  81  Houston  Elec.  Co.  v.  HO|Uston, 
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rate  is  one  whicli  yields  a  fair  return  on  the  value  of  the  prop- 
erty necessarily  employed  over  and  above  expenses  and  depre- 
ciation.'^ The  income  of  a  gas  plant  in  an  abnormal  year,  such 
as  1918,  although  not  an  adequate  return  on  the  investment,  does 
not  show  the  rates  to  be  confiscatory .'*  Rates  should  be  as  low 
as  possible  and  yet  sufficient  to  induce  the  investment  of  capital.** 
A  rate  may  afterwards  become  confiscatory  although  not  so  when 
fixed.'*  In  the  absence  of  contract,  a  public  service -company 
cannot  be  required  to  operate  where  the  rates  fixed  by  the  state 
will  not  pay  expenses.'* 

A  just  and  reasonable  rate  "is  necessarily  a  question  of  sound 
business  judgment  rather  than  one  of  legal  formula,  and  must 
often  be  tentative,  since  exact  results  cannot  be  foretold. ' ' ''' 

§  4518.  Matters  to  be  considered.  It  is  no  ground  for  refusing 
to  increase  suburban  railway  rates,  in  excess  of  the  rates  fixed 
by  the  franchise,  that  many  persons  have  built  homes  in  suburbs 
and  along  the  road  in  reliance  on  such  rates."  Where  "the 
corporate  organization  and  affairs  of  one  railroad  company  are 
controlled  and  dominated  by  another  railroad  company  through 
ownership  of  stock  or  lease,  the  roads  must  be  regarded  as 
identical  for  the  purpose  of  rate  making. ' '  '^  Earnings  of  sub^ 
sidiary  companies  must  be  accurately  ascertained  and  accounted 
for  the  same  as  other  earnings  of  the  parent  company,  for  the 
purpose  of  rate  regulation  of  the  latter.^" 

—  Ter.   Civ.   App.  — ,   212   S.   W.  86  Charleston-Isle        of        Palms 

198.  Traction   Co.   v.   Shealy,   266   Fed. 

Gas    rate     as     confiscatory,    see  406,   and  see   §  4423,  supra. 

Jamaica  Gaslight  Co.  v.  Nixon,  110  87  State    Public    Utilities    Com- 

N.  Y.  Misc.  500,  181  N.  Y.  Supp.  mission     v.      Springfield     Gas     & 

623.  Electric  Co.,  291  111.  209,  125  N.  E. 

82  Milwaukee    Elec.    Eailway    &  891. 

Light  Co.  V.  Eailroad  Commission,  88  Salt  Lake  City  v.  Utah  Light 

169  Wis.  421,  172  N.  W.  746.  &  Traction  Co.,  52  Utah  210,  173 

83  Kings  County  Lighting  Co.  v.      Pac.  556. 

Lewis,    110   N.   Y.   Misc.   204,   180  89Pontiae,    0.    &    N.    E.    Co.   v. 

N.  Y.  Supp.  570.  Michigan      Eailroad      Commission, 

84  State  Public  Utilities  Commis-       203  Mich.  258,  168  N.  W.  927. 
sion  V.  Springfield  Gas  &  Electric  90  In    re    Lincoln    Traction    Co., 
Co.,  291  111.  209,  125  N.  E.  891.           103  Neb.  229,  171  N.  W.  192. 

85  Municipal  Gas  Co.  v.  Public 
Service  Commission,  225  N.  Y.  89, 
121  N.  E.  772. 
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§  4526.  Reasonableness  of  return  as  a  whole.  Rates  cannot 
be  complained  of  where  a  carrier  receives,  in  the  aggregate,  fair 
remuneration,  although  rates  on  part  of  its  business  are  not  re- 
munerative.'^ The  true  test  of  the  reasonableness  of  a  rate  is  its 
effect  on  the  entire  system  operated  by  the  public  utility,  and 
not  whether  a  particular  part  thereof  is  operated  at  a  profit  or 
loss  under  the  prescribed  rate.®^  That  the  cost  of  supplying  gas 
to  small  consumers  is  greatly  in  excess  of  the  rate  allowed  does 
not  necessarily  show  the  rates  as  a  whole  to  be  unjust.'^ 

§  4527.  Reasonableness  as  affected  by  comparison  with  rates 
of  other  companies  or  in  other  localities.  Rates  allowed  in 
other  similar  cities  may  be  considered  but  are  not  controlling. 8* 

§  4529.  Methods  of  valuation  in  general.^^  To  ascertain  value, 
the  "commission  is  not  bound  to  adopt  any  one  method  to  the 
exclusion  of  all  others. ' ' '®  Exchange  value,  measured  by  return, 
should  not  be  considered  in  fixing  rates.''' 


91VandaIia  E.  Co.  v.  SehnuU, 
188  Ind.  87,  122  N.  E.  225. 

In  fixing  rates,  loss  on  a  subur- 
ban line  as  compensated  by  profits 
from  the  city  line,  see  Inhabitants 
of  Trenton  v.  Trenton  &  Mercer 
County  Traction  Co.,  92  N.  J.  L. 
61,  105  Atl.  136. 

92  Milwaukee  Blec.  Eailway  & 
Light  Co.  V.  Eailroad  Commission, 
—  Wis.  — ,  177  N.  W.  25,  apply- 
ing rule  to  company  operating 
street  and  suburban  railways  as 
one  system. 

9S  State  Public  Utilities  Com- 
mission V.  Springfield  Gas  & 
Electric  Co.,  291  111.  209,  125  N. 
E.  891. 

94  In  re  Lincoln  Traction  Co., 
103  Neb.  229,  171  N.  W.  192. 

95  Valuation  for  rate  making, 
see  generally  Ohio  A  Colorado 
Smelting  &  Eefining  Co.  v.  Public 
Utilitie's  Commission,  —  Colo.  — , 
187  Pac.  1082. 


Mode  of  determining  valuation 
of  intercounty  power  lines  owned 
by  power  company,  see  State  v. 
State  Board  of  Equalization,  56 
Mont.  413,  185  Pac.  708,  186  Pac. 
697. 

Valuation  of  water  plant,  in- 
cluding water-bearing  land,  for 
rate  purposes,  see  Union  Holly- 
wood Water  Co.  v.  Los  Angeles, 
178  Cal.   206,  172  Pac.  983. 

Valuation  of  property  of  tele- 
phone company  for  rate  purposes, 
see  Lima  Telephorne  &  Telegraph 
Co.  V.  Public  Utilities  Commission, 
98  Ohio  St.  110,  120  N.  E.  330. 

96  Ben  Avon  v.  Ohio  Valley 
Water  Co.,  260  Pa.  289,  103  Atl. 
744. 

97  State  Public  Utilities  Com- 
mission v.  Springfield  Gas  & 
Electric  Co.,  291  111.  209,  125  N. 
E.  891. 
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§  4530.  Original  cost  as  test.  Original  cost  less  depreciation 
should  not  be  the  sole  test  in  determining  value.**  If  the  prop- 
erty has  increased  in  value  over  the  cost  price,  the  rate  should  be 
based  on  such  valuation.*'  Amounts  paid  by  a  street  railway 
company  in  purchasing  separate  railways  of  which  its  system 
is  composed  need  not  be  allowed,  in  valuing  property  for  rate 
purposes.^ 

§  4531.  Present  value  as  test — General  rule.  The  fair  present 
value  of  the  property  is  the  basis  on  which  a  fair  return  should 
be  paid.^  Every  part  of  a  railroad  system  within  the  state  must 
be  included  in  determining  whether  a  rate  is  confiscatory;  and 
hence  sleeping  car,  parlor  car,  and  dining  car  services  should  be 
taken  into  consideration  in  determining  whether  a  railroad  rate 
is  confiscatory.* 

Where  the  value  of  a  public  utility's  property  has  increased 
so  enormously  since  its  acquisition  as  to  render  a  rate  per- 
mitting a  reasonable  return  upon  such  increased  value  unjust 
to  the  public,  such  a  rate  will  not  be  allowed.* 

§4532.  — What  constitutes  "value"  in  general.  Interest 
on  land  is  not  an  element  of  value.* 

§  4535.  —  Value  of  property  not  used.  Plants  not  used  are 
not  to  be  considered  in  valuing  a  water  plant. ^ 

§4537.  — Value  as  "going  concern"  as  item.  "Going  con- 
cern" value  should  be  considered.'    "Going  value"  should  not 

98  State  Public  Utilities  Commis-  A.  E.  Co.,  250  TJ.  S.  607,  63  L. 
sion  V.  Springfield  Gas  &  Electric       Ed.  1167. 

Co.,   291   111.   209,   125   N.   E.    891;  4  State  Public  Utilities  Commis- 

City  of  Detroit  v.  Michigan  Rail-  sion  v.  Springfield  Gas  &  Electric 

road    Commission,    209    Mich.    395,  Co.,  291  111.   209,  125   N.  E.   891. 

177  N.  W.  306.  5  New    York    Interurban    Water 

99  Houston  .  Elec.  Co.  v.  City  of  Co.  v.  Mt.  Vernon,  110  N.  Y.  Misc. 
Houston,  265  Fed.  360.  281,  180  N.  Y.  Supp.  304. 

1  Milwaukee  Elec.  Eailway  &  6  New  York  Interurban  Water 
Light  Co.  V.  Eailroad  Commission,  Co.  v.  Mt.  Vernon,  110  N.  Y.  Misc. 
169   Wis.   421,   172   N.   W.    746.  281,  180  N.  Y.  Supp.  304. 

2  Kings  County  Lighting  Co.  v.  ^  Denver  v.  Denver  Union  Water 
Lewis,  110  N.  Y.  Misc.  204,  180  Co.,  246  U.  S.  178,  191,  62  L.  Ed. 
N.,  Y.  Supp.  570.  649.     See  also  Kings  County  Light- 

3  Groesbeck   v.    Dulut'i,   S.    S.    &  ing  Co.  v.  Lewis,  110  N.  Y.  Misc. 
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be  separately  allowed  merely  because  of  an  overissue  of  security 
■when  the  water  company  first  took  over  its  plant  from  another 
company.*  Restriction  of  ' '  going  value ' '  on  the  theory  that  past 
earnings  were  excessive,  is  improper,  in  the  absence  of  any 
clear  evidence  that  they  were  excessive.®  The  courts  will  not 
substitute  their  judgment  for  that  of  the  public  service  commis- 
sion as  to  the  valuation  put  on  ' '  going  value. ' '  i" 

§  4538.  —  Franchise  as  item  of  value.  The  franchise  is  not 
separately  valued,  in  New  York,  in  fixing  rates.^^ 

§  4539.  —  Good  will  as  item  of  value.  Good  will  is  not  con- 
sidered as  a  distinct  element  of  value.^* 

§  4541.  —  Deduction  for  depreciation.  Depreciation  must  be 
taken  into  consideration. ^^  In  figuring  rates,  a  ferry  company 
may  set  aside  a  reasonable  amount  from  gross  income  to  make 
good  the  depreciation.^* 

§4543.  Cost  of  reproduction  as  test — In  general.  Cost  of 
reproduction  less  depreciation  is  not  the  only  basis  for  determin- 
ing value ;  ^^  and  cost  of  reproduction  at  a  time  of  abnormally 
high  prices  is  not  a  proper  method  of  valuation.^^ 

§4546.  Operating  expenses — In  general,^'''  Operating  ex- 
penses as  charged  by  the  utility  cannot  be  ignored  by  the  com- 

204,    180    N.    T.    Supp.    570;    Ben  12  In    re    Lincoln    Traction    Co., 

Avon   V.    Ohio   Valley   Water    Co.,  103  Neb.  229,  171  N.  W.  192. 

260  Pa.  289,  103  Atl.  744.  13  Kings  County  Lighting  Co.  v. 

8  New  York  Interurban  Water  Lewis,  110  N.  Y.  Misc.  204,  180 
Co.  V.  Mt.  Vernon,  110  N.  Y.  Misc.  ^-  ^-  ®"PP-  ^™- 

281,  180  N.  Y.  Supp.  304.  "P°^*      Eichmond      &      Bergen 

9  Lincoln  Gas  &  Electric  Light  ^°*°*  ^""^  ^°-  ^-  ^""^  ^^°'^'' 
Co.  V.  City  of  Lincoln,  250  U.   S.       ^'•«<=l^olf«'-«  «*  Hudson  County,  264 

^^^nf  ?'^\f^\.  .,    .        r.  16  state    Public    utilities    Com- 

instate    Public     Utilities    Com-  .    .  ,    n-^       ^  n     •      ^i  n 

mission  ex  rel.  City  of  Springfield 

mission     V.      Springfield     Gas      &  ^_   Springfield  Gas  &  Electric  Co., 

Electric   Co.,   291   111.   209,   125   N.  ggj  m,  Igg^  jgS  N.  E.  891. 

^-  ^^^-  16  Kings  County  Lighting  Co.  v. 

"Bronx   Gas   &   Electric   Co.   v.  Lewis,   110   N.   Y.   Misc.    204,    180 

Public  Service  Commission,  190  N.  N.  Y.  Supp.  570. 

Y.  App.  Div.  13,  180  N.  Y.  Supp.  17  What  are  operating  expenses, 

38.  see  Kings  County  Lighting  Co.  v. 
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mission  unless  there  is  an  abuse  of  discretion,  as  to  the  amounts, 
by  the  corporate  oiScers.^*  Average  operating  expenses  of  like 
companies  in  other  cities  similarly  situated  may  be  considered 
by  the  commission.^*  Operating  expenses  do  not  include  legal 
expenses  to  defeat  the  rate  law,^"  nor  a  gratuity  paid  a  retired 
officer,^^  nor  the  federal  income  tax.''^  New  pipe  lines  of  a 
natural  gas  company  are  an  item  of  investment  and  not  an  ex- 
pense of  operation.** 

§  4547.  —  Depreciation  fund.  Where  the  life  of  a  gas  com- 
pany is  determined  by  the  life  of  its  gas  fields,  there  must  be 
allowed,  in  valuation  for  fixing  rates,  an  item  sufficient  to 
amortize  the  plant  within  the  probable  life  of  the  gas  fields.** 
Where  a  railroad  serving  a  logging  territory  will  be  valuable 
only  as  junk  when  the  timber  is  exhausted,  rates  should  give 
not  only  a  reasonable  return  on  the  money  invested  plus  in- 
terest charges  but  also  provide  for  amortization  of  the  plant.*' 

§  4548.  Rate  of  return  to  which  corporation  entitled.     The 

rate  of  return  is  governed  by  the  conditions  existing  in  the  com- 
munity, including  returns  upon  investments  in  similar  or  other 
securities.**  What  would  have  been  a  proper  rate  of  return  for 
capital  invested  in  gas  plants  and  similar  utilities  before  the 
world  war  furnishes  no  safe  criterion  for  the  present  or  for  the 
future.*''  A  rate  yielding  as  much  as  six  per  cent  may  be  re- 
Lewis,  110  N.  Y.  Misc.  204,  180  Nixon,  110  N.  T.  Mise.  500,  181 
N.  Y.  Supp.  570,  where  many  items  N.  Y.  Supp.  623. 
involved.  23  Clarksburg  Light  &  Heat  Co. 

18  State    Public    Utilities    Com-       v.   Public  Service   Commission,  — 
mission     v.      Springfield    -Gas      &       W.  Va.  — ,  100  S.  E.  551. 
Electric  Co.,  291  111.  209,  125  N.  E.  24  Clarksburg  Light  &  Heat  Co. 
891.                                                                V.  Public   Service   Commission,  — 

19  State    Public    Utilities     Com-       W.  Va.  — ,  100  S.  E.  551. 
mission     v.      Springfield     Gas      &  25  Hammond  Lumber  Co.  v.  Pub- 
Electric  Co.,  291  111.  209,  125  N.  E.       lie    Service    Commission,    96    Ore. 
891.                                                                595,  189  Pac.  639. 

20  Kings  County  Lighting  Co.  v.  26  Houston  Elec.  Co.  v.  City  of 
Lewis,  110  N.  Y.  Misc.  204,  180  Houston,  265  Fed.  360;  Henry  L. 
N.  Y.  Supp.  570.                                         Doherty  &  Co.  v.  Toledo  Eailways 

21  Kings  County  Lighting  Co.  v.       &  Light  Co.,  254  Fed.  597. 
Lewis,    110   N.   Y.   Misc.    204,   180  27  Lincoln  Gas  &  Elec.  Light  Co. 
N.  Y.  Supp.  570.                                        V.  Lincoln,  250  U.  S.  256,  63  L.  Ed. 

22  Jamaica      Gaslight       Co.       v.      968. 
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garded  as  confiscatory  where  eight  per  cent  is  the  lowest  rate 
sought  and  generally  obtained  as  a  return  upon  capital  invested 
in  banking,  merchandising,  and  other  business  in  the  vicinity.^' 
A  return  of  six  per  cent  is  not  confiscatory,  at  least  in  case  of  a 
San  Francisco  water  company,  but  a  return  of  less  than  six 
was  held  confiscatory.*^  Water  rates  permitting  a  net  return 
of  ten  per  cent,  after  allowing  an  annual  depreciation  charge  of 
three  and  one-half  per  cent,  are  not  confiscatory.*'  A  rate 
of  seven  and  one-half  per  cent  is  a  fair  return  in  ease  of  a  street 
railroad.'^  Seven  per  cent  return  allowed  a  gas  company  is  not 
unreasonably  low.**  Seven  per  cent  is  a  proper  rate  of  return 
for  a  water  company.**  A  return  of  four  and  one-half  per  cent 
for  a  water  company  is  unreasonable.** 

VIII.    PROCEDURE  CONNECTED  WITH  REGULATIONS  AND  REVIEW 

THEREOF 

§  4551.  Procedure     before     commission — In    general.       An 

emergency  increase  of  rates  is  provided  for  by  some  statutes, 
in  which  case  the  action  of  the  public  service  commission  is 
not  to  be  judged  nor  tested  by  the  same  conditions  as  are  its 
orders  establishing  permanent  rates.*^  Temporary  rates  may 
be  ordered  by  a  public  service  commission  where  the  necessity 
is  apparent,*®  pending  a  full  hearing.*''     Fixing  of  rates  for 

88  Lincoln  Gas  &  Elec.  Light  Co.  Ohio  St.  321,  119  N.  E.  731. 

V.   Lincoln,   250   U.   S.   256,   63   L.  35  La    Crosse    v.    Eailraad    Com- 

Ed.  968.  mission,    —    Wis.    — ,    178    N.    W. 

29  Spring    Valley    Water    Co.    v.  867. 

San  Francisco,  252  Fed.  979.  36  Muskogee  Gas  &  Electric  Co. 

30  Van  Dyke  v.  Geary,  244  U.  S.  v.  State,  —  Okla.  — ,  186  Pac.  730. 
39,  61  L.  Ed.  973,  aff'g  218  Fed.  See  also  Omaha  &  C.  B.  St.  E.  Co. 
111.  V.  Nebraska  State  Ey.  Commission, 

31  Milwaukee    Elec.    Railway    &  103  Neb.  695,  173  N.  W.  690. 
Light  Co.  V.  Eailroad  Commission,  Experimental    period    is    proper. 
169  Wis.  421,  172  N.  W.  746.  Donham    v.    Public    Service    Com- 

32  State  Public  Utilities  Com-  mission,  232  Mass.  309,  122  N.  E. 
mission  v.  Springfield  Gas  &  Elec-  397. 

trie   Co.,    291   111.    209,    125    N.   E.  Experimental  rate  order,  suspen- 

891.  sion   of,   see   Charleston   v.  Public 

33  New  York  Interurban  Water  Service  Commission,  83  W.  Va. 
Co.  V.  Mt.  Vernon,  110  N.  T.  Misc.  718,  99  S.  E.  63. 

281,  180  N.  T.  Supp.  304.  37  Chicago   Eys.   Co.   v.   Chicago, 

34  Kent    Water    &    Light    Co.   v.       292   111.   190,   126   N.   E.   585. 
Public    Utilities     Commission,     97 
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future   business  by   a   public   service   commission   is   legislative 
rather  than  judicial.^* 

§  4552.  —  Notice  and  hearing.  In  fixing  rates,  in  some  states, 
the  commission  may  consider  evidence  not  introduced  at  any 
hearing.*^  Fixing  gas  rates  by  comparison  with  rates  in  other 
cities,  where  the  company  is  given  no  opportunity  to  distinguish 
between  conditions,  is  improper,  on  the  part  of  a  public  service 
commission.*" 

Valuation  is  not  always  a  prerequisite  to  an  increase  in  rates 
by  the  state  commission,  as  where  an  increase  is  shown  to  be 
necessary  to  meet  increased  costs.*^ 

§  4558.  Review  by  courts  in  general — Power  to  review.  Pro- 
visions conferring  upon  the  supreme  court  of  a  state  full  juris- 
diction to  review  the  final  orders  of  a  public  utilities  commission 
conform  to  the  constitutional  requirement  of  opportunity  for 
judicial  review.*^  If  a  statute  does  not  authorize  a  review  of 
orders  of  a  public  service  commission  fixing  rates,  and  there  is 
no  method  of  review,  it  is  unconstitutional.**  Persons  affected 
are  entitled  to  a  judicial  review  of  orders  of  a  public  service 
commission,  and  if  deprived  thereof  are  protected  by  the  due 
process  of  law  provision.**  Where  confiscation  is  claimed  as  a 
result  of  rate  regulations  by  a  public  service  commission,  the 
state  must  provide  a  fair  opportunity  for  submitting  that  issue 
to  a  judicial  tribunal  for  determination  upon  its  own  inde- 
pendent judgment  as  to  both  law  and  facts;  otherwise  the  order 
is  void   as  in   confiict   with   the   due  process  of   law   clause.** 

38  Missouri  Southern  E.  Co.  v.  on  a  valuation  of  the  property. 
Public  Service  Commission,  279  O'Brien  v.  Board  of  Public  Util- 
Mo.  484,  214  S.  W.  379.  ity   Com  'rs,    92    N.   J.   L.   44,   105 

39  Atlanta    v.    Georgia    Eailway  Atl.    132. 

6  Power  Co.,  149  Ga.  411,  100  S.  43  Hocking     Valley     B.     Co.     v. 
E.  442.  Public    tTtilities    Commission,    100 

40  People  ex  rel.  Judge  v.  Public  Ohio   St.   321,   126   N.  E.   397. 
Service     Commission,     192    N.     T.  43  Oklahoma    Gin    Co.    v.    State, 
App.    Div.    837,    183    N.    Y.    Supp.  252  XT.  S.  339,  64  L.  Ed.  600;  Okla- 
283.  homa   Operating  Co.  v.  Love,  252 

41  Adding    to    street    car    fares  XT.  S.  331,  64  L.  Ed.  596. 

just  enough  to  meet  the  increased  44  Florida    East    Coast    Ey.    Co. 

wages  forced  on  the   company  by  v.   State,  —  Fla.  — ,   83   So.   708. 

the   "War  Labor  Board   is   not   ob-  45  Ohio  Valley  Water  Co.  v.  Ben 

jectionable  and  need  not  be  based  Avon  Borough,  253   U.   S.  287,  64 
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Whether  conditions  imposed  by  a  city  on  the  use  of  streets  by  a 
street  railroad  company  which  has  no  franchise,  are  reasonable, 
is  a  subject  of  judicial  inquiry.*® 

Delay  pending  other  proceedings  is  not  laches  precluding  an 
attack  on  rates  as  confiscatory.*' 

§4559.  — Compliance  with  conditions  precedent.  The  rea- 
sonableness of  rules  of  a  public  service  corporation  is  to  be 
first  determined  by  the  public  service  commission  and  not  in  the 
first  instance  by  the  courts.** 

§  4560.  —  Presumptions  and  burden  of  proof.  To  warrant 
a  temporary  injunction  suspending  water  rates  as  fixed  by 
a  city,  substantial  evidence  that  the  rate  is  confiscatory  must 
be  furnished.*' 

If  the  evidence  is  not  conclusive,  a  practical  test  is  necessary 
to  meet  the  burden  of  showing  rates  confiscatory.^" 

§  4562.  —  Scope  of  review  and  grounds  for  attack.  What 
"return  a  public  utility  shall  be  entitled  to  earn  upon  its  in- 
vested capital  and  what  items  shall  be  considered  as  properly 
going  to  make  up  the  sum  total  of  that  invested  capital  are 
questions  of  fact  for  the  determination  of  the  commission,  and  ' 
their  conclusions  thereon,  upon  which  the  rate  is  based,  are 
unassailable  unless,  as  a  necessary  result,  it  can  be  affirmatively 
asserted  that  the  resultant  rate  is  unreasonable  and  unlawful."  ^i 

L.  Ed.   908,   rev'g,   on  the  ground  Lewis,   110   N.   Y.    Misc.    204,    180 

that    no    such     remedy    was    pro-  N.  Y.  Supp.  570.     See  also  Lincoln 

vided,  260  Pa.  289,  103  Atl.   744.  Gas  &  Elec.  Light  Co.  v.  Lincoln, 

46  Henry  L.  Doherty  &  Co.  v.  To-  250  U.  S.  256,  63  L.  Ed.  968. 

ledo    Railways    &    Light    Co.,    254  The   court   should  not  require   a 

Fed.  597.  trial  period  of  operation  under   a 

47  Port  Richmond  &  Bergen  partial  increase  in  rates  which  the 
Point  Ferry  Co.  v.  Board  of  city  was  willing  to  concede,  before 
Chosen  Freeholders  of  Hudson  permitting  the  full  increase  asked 
County,  264  Fed.  998.  which  appears  necessary.     City  of 

48  State  ex  rel.  Croy  v.  Bluefield  Toledo  v.  Toledo  Railways  &  Light 
Waterworks    &    Improvement    Co.,  Co.,  259  Fed.  450. 

—  W.  Va.  — ,  103   S.  E.  340.  51  Per  Justice  Brooke  in  City  of 

49  Water  Co.  of  Tonapah  v.  Pub-  Detroit  v.  Michigan  Railroad  Com- 
lic  Service  Commission,  250  Fed.  mission,  209  Mich.  395,  177  N.  W. 
304.  306. 

60  Kings  County  Lighting  Co.  v. 
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On  "matters  involving  the  exercise  of  good  common  sense  and 
judgment  only,  the  determination  of  the  commission  must  be 
held  to  be  final  unless  such  determination  in  its  application 
results  in  the  establishment  by  'clear  and  convincing'  proof  of 
a  rate  so  low  as  to  be  confiscatory  or  so  high  as  to  be  oppres- 
sive."^^ Order  of  public  service  commission  fixing  rates  will 
not  be  set  aside  by  the  courts  merely  because  a  single  item  of 
value  is  regarded  as  too  high  or  too  low.^* 

§  4564.  —  Who  may  attack.  Citizens  cannot  complain  of  a 
raise  in  street  car  fares,  by  authority  of  the  city,  where  the 
city  had  authority  to  modify  the  rate  contract  with  the  consent 
of  the  company.'*  A  city  having  a  rate  contract  with  a  public 
utility  may  enjoin  it  from  increasing  rates  as  to  its  citizens  al- 
though the  latter  could  sue  individually  or  collectively .'' 

§  4566.  Particular  methods  of  review — Injunction  suits.    In 

extreme  cases,  as  where  a  city  proposes  to  compel  a  street  rail- 
way company  to  sell  tickets  at  a  clearly  confiscatory  rate,  the 
court  may  in  advance  enjoin  such  proposed  act.'^  While  a 
court  cannot  fix  rates,  it  may  determine  that  a  lower  rate  than 
one  proposed  would  be  confiscatory  and  enjoin  such  a  rate,  and 
where  the  company  seeks  to  enjoin  a  rate  as  unreasonable  the 
court  may  grant  the  relief  on  condition  that  it  will  charge  no 
more  than  what  seems  to  the  court  to  be  reasonable.^''  It  is 
improper,  in  addition  to  enjoining  enforcement  of  a  rate  ordi- 
nance, to  restrain  enforcement  of  any  future  ordinances  fixing 
a  rate  less  than  that  prescribed.'^ 

Where  a  public  service  commission  had  no  jurisdiction  to 
regulate  rates,  an  injunction  suit  may  join  the  individual  mem- 
bers of  the  commission  as  defendants.''    In  a  suit  by  the  mort- 

62  Per  Justice  Brooke  in  City  of  65  Mobile    Elee.    Co.   v.    City   of 
Detroit  v.  Michigan  Eailroad  Com-  Mobile,  201  Ala.   607,  79   So.  39. 
mission,  209  Mich.  395,  177  N.  W.  66  Henry    L.    Doherty    &    Co.   v. 
306.  Toledo  Eailways  &  Light  Co.,  254 

63  State    Public    Utilities    Com-  Fed.  597. 

mission     v.      Springfield     Gas     &  67  City  of  Toledo  v.  Toledo  Eail- 

Electric  Co.,  291  111.  209,  125  N.  B.  ways  &  Light  Co.,  259  Fed.  450. 

891.  68  City   of   Des   Moines   v.   Dea- 

64  Black   V.   New   Orleans   Bail-  Moines  Gas  Co.,  264  Fed.  506. 
way  &  Light  Co.,  145  La.  180,  82  69  De  Pauw  University  v.  Public 
So.  81.  Service  Commission,  247  Fed.  183. 
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gagee  to  enjoin  threatened  injury  to  their  security  by  regula- 
tion of  rates  of  the  corporation,  the  mortgagor  corporation  is  not 
a  necessary  party .^'' 

§  4568.  —  Appeals.  Orders  of  a  state  commission  fixing  rail- 
road rates  are  state  laws  within  the  federal  statutes  allowing 
direct  appeals  from  the  district  court  to  the  supreme  court  in 
eases  where  a  law  of  the  state  is  claimed  to  contravene  the  Fed- 
eral Constitution.®* 

§  4572.  Proceedings  maintainable  by  individual  consumer  or 
patron.  The  city  which  granted  a  street  franchise  to  a  gas  com- 
pany is  entitled  to  intervene  in  a  suit  by  consumers  to  estab- 
lish a  lower  rate.®^ 

60  De  Pauw  University  v.  Pub-  SSMorrell  v.  Brooklyn  Borough 
lie  Service  Commission,  247  Fed.  Gas  Co.,  113  N.  Y.  Misc.  72,  184 
183.                                                                N.  Y.  Supp.  656. 

61  Arkadelphia  Milling  Co.  v.  St. 
Louis  Southwestern  E.  Co.,  249 
U.  S.  134,  63  L.  Ed.  517. 
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CHAPTER  59 

Taxation 

n.  op  the  corporation,  its  properties,  franchises  and  business 

§  4577.  Power  to  tax  in  general. 

§  4578.  Equality  and  uniformity — In  general. 

§  4579.  —  Classification. 

§  4585.  Eegulation  of  interstate  or  foreign  commeree — In  general. 

§  4586.  —  Property  taxes. 

§  4587.  —  Franchise  and  license  taxes. 

§  4588.  —  Basis  and  mode  of  valuation. 

§  4589.  Double   taxation — ^Validity. 

§  4590.  —  Existence. 

§  4593.  Federal  agencies  and  agents — National  banks. 

§  4596.  Taxable  corporations — Foreign  corporations. 

§  4599.  Discriminations   against  national   banks   or   their   shares — Rate  of 

taxation. 
§  4604.  Tangible  property  of  corporation  in  general. 
§  4605.  Corporate  franchises  and  privileges. 
§4606.  Capital  stock. 

§  4607.  Territorial  limitations   on  power  to  tax. 
§  4609.  Taxable  situs  and  place — Realty. 
§  4610.  —  Personalty  in  general. 
§  4611.  —  Credits. 
§4612.  — Property- in  transit. 
§  4613.  —  Rolling  stock, 
i  4616.  Assessment   and    valuation. 
§  4618.  Collection  of  taxes. 
§  4619.  Remedies  for  illegal  taxation. 

III.   OP    THE    STOCK,    SHAREHOLDERS    AND     BONDHOLDERS 

§  4620.  Taxation  of  shares — In  general. 

§  4622.  —  Taxation  of  corporate  bonds. 

§  4623.  Situs  of  shares  of  stock  in  general. 

§  4625.  Resident-owned    shares   in   foreign   corporations. 

i  4626.  National  bank  shares. 

§  4627a [New].    Stamp  tax  on  transfers  of  stock. 

§  4628.  Assessment  and  valuation. 

rV.   EXEMPTIONS    FROM    TAXATION 

§  4636.  Impairment  of  contract  of  exemption. 
§  4640.  Corporations  entitled  to  exemption. 
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i  4641.  Property   included   in   exemption — In  general. 

§  4642.  —  Use  of  property. 

S  4648.  Transfer  of  exemption. 

§  4649.  ESeet  of  consolidation  or  merger. 

V.  PEIVILEGE  TAXES,  LICENSES  AND  INCOKPOBATION  AND  STOCK-INCREASE  FEES 

§  4651.  Privilege  taxes  and  licenses. 

§4652.  Incorporation  and  stock-increase  fees. 

VI.  INHEBITANCE  AND  SUCCESSION  TAXES 

84653.  Nature  and  validity  of  tax  in  general. 

§  4655.  Nonresident-owned  stock  in  domestic  corporations. 

§  4657.  Exemption  of  charitable,  religious  and  educational  corporations. 

8  4658.  Valuation. 

VII.  FEDEEAL  TAX  ON  OOBPOEATION,  INCOME  AND  PEOPITS 

§  4659.  In  general. 

Vm.    STATE   INCOME  TAXES    [NEW] 

§ 4659a [New].    In  general. 

II.    OP  THE  CORPORATION,  ITS  PROPERTIES,  FRANCHISES  AND  BUSINESS 

§4577.  Power  to  tax  in  general.  Corporations,  like  indi- 
viduals, are  not  subject  to  assessment  for  pubHe  improveiflents, 
where  not  benefited  thereby.^ 

§4578.  Equality  and  uniformity— In  general.  Taxes  must 
be  uniform,*  and  corporate  property  cannot  be  assessed  for 
taxation  at  a  higher  per  cent  of  its  real  value  than  other  prop- 
erty.' However,  a  gross  earnings  tax  on  a  certain  class  of 
corporations  is  not  required  to  be  an  exact  equivalent  of  the 
ad  valorem  tax  imposed  on  other  corporations.*    Whether  a  cor- 

1  Bush  V.  Branson,  248  Fed.  377.  Chicago,   L.    S.   &   E.   E.    Co.,   286 

2 State    V.    Minnesota    Farmers'  111.  576,  122  N.  E.  109. 

Mut.  Ins.  Co.,  145  Minn.  231,  176  An  assessment   of  capital  stock 

N.  W.   756,  applying  rule   to  mu-  is     invalid     as     excessive     where 

tual  insurance  companies.  greatly  in  excess  of  the  valuation 

8 Union  Pac.  E.  Co.  v.  Council  of  other  property.  People's  Gas- 
Bluffs,  —  Iowa  — ,  175  N.  W.  7.  light  &  Coke  Co.  v.  Stuckart,  286 

The  valuation  of  railroad  prop-  111.  164,  121  N.  E.  629. 

erty  for  taxation  must  not  be  ex-  4  State    v.    Wells   Fargo    &    Co., 

cessive    as    compared    with    other  —  Minn.  — ,  179  N.  W.  221. 
property.     People  ex  rel.  Dale  v. 
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poration  whose  property  has  been  assessed  at  its  full  value, 
according  to  a  provision  requiring  full  value  assessment  of 
all  property,  is  entitled  to  relief  where  other  property  has  been 
intentionally  and  systematically  assessed  at  less  than  its  full 
value,  is  generally  answered  in  the  affirmative.^ 

§  4579.  —  Classification.  For  taxation  purposes,  corpora- 
tions may  be  classified  according  to  one  of  their  charter  powers 
although  actually  engaged  in  other  authorized  business.*  Classi- 
fying different,  for  purpose  of  taxation,  telegraph  and  traction 
companies,  is  reasonable.''  Distilling  companies  may  be  made  a 
special  class,  for  the  purpose  of  taxation.'  The  1916  Virginia 
statute  imposing  a  tax  on  income  of  domestic  corporations  de- 
rived from  sources  outside  the  state  denies  such  corporations 
the  equal  protection  of  the  laws,  where  another  statute  exempts 
domestic  corporations  doing  no  part  of  their  business  within 
the  state  from  any  tax  on  their  income.*  In  Montana,  however, 
it  is  held  that  a  state  tax  based  on  income  may  differentiate 
between  corporations  according  to  whether  their  business  is  or 
is  not  wholly  within  the  state,  so  far  as  deduction  of  taxes  and 
fees  of  the  United  States  or  other  country  is  concerned.^"  The 
1917.  North  Carolina  statute  requiring  payment  of  a  license 
tax  to  sell  automobiles  in  the  state  but  reducing  the  tax  four- 
fifths  if  the  company  has  three-fourths  of  its  assets  invested  in 
the  state  does  not  deny  to  a  foreign  corporation  the  equal  pro- 
tection of  the  laws.'^  A  statute  basing  a  franchise  tax  on  paid 
up  capital  stock  of  domestic  corporations  does  not  arbitrarily 
discriminate  against  foreign  corporations  because  the  franchise 
tax  on  such  corporations  is  based  on  the  amount  of  capital 
actually  employed  within  the  state.^*   A  statute  making  an  addi- 

6  See  note  in  3  A.  L.  E.   1370,  9F.    S.    Eoyster    Guano    Co.    y. 

annotating      Magnolia      Bank      v.  Com.,  253  TJ.  S.  412,  64  L.  Ed.  989. 

Board    of    Supervisors,    111    Miss.  10  Equitable  Life  Assur.  Soc.  Co. 

857,  3  A.  L.  E.  1365,  72  So.  697.  v.    Hart,    55    Mont.    76,    173   Pac. 

6  Com.   V.   John  MeGlinn   Distil-  1062. 

ling  Co.,  265  Pa.  346,  108  Atl.  823.  H  Bethlehem     Motors     Corpora- 

V  Postal   Telegraph-Cable   Co.   v.  tion  v.  Flynt,  178  N.  C.  399,  100 

Decatur,  —  Ala.  App.  — ,  81  So.  S.  E.  693. 

204.  la  Louisville    &    N.    E.    Co.     v. 

8  Com.  V.  Hannis  Distilling  Co.,  State,  201  Ala.  317,  78  So.  93. 
265  Pa,  376,  108  Atl.  822. 
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tional  deduction  in  assessing  bank  stock  not  allowed  as  to  other 
classes  or  groups  of  taxpayers  is  invalid  as  violating  a  constitu- 
tional provision  requiring  a  uniform  and  equal  rate  of  assess- 
ment.^* The  rate  per  cent  of  gross  earnings  tax  may  be  higher 
in  case  of  express  companies  than  in  case  of  railroad  companies.^* 
Special  statutes  often  govern  the  taxation  of  the  property  and 
stock  of  insurance  companies.^^  But  insurance  companies  can- 
not be  classified  for  taxation  on  the  basis  of  the  salaries  which 
they  pay.^^  Stock  insurance  companies  which  pay  a  tax  on 
premiums  may  be  exempted  from  a  statute  imposing  a  tax  on 
intangible  personalty  of  mutual  insurance  or  surety  companies, 
without  denying  equal  protection  of  the  laws.^' 

§4585.  Regulation  of  interstate  or  foreign  conunerce — In 
general.^*  The  right  of  a  foreign  corporation  to  carry  on 
interstate  business  and  to  acquire  and  convey  the  real  property 
necessary  therefor  and  maintain  actions  to  protect  its  rights 
therein  is  not  subject  to  state  taxation.^'  The  franchise  of  a 
foreign  corporation,  where  exercised  exclusively  in  carrying  on 
interstate  commerce,  is  not  subject  to  taxation  by  the  state ;  and 
the  fact  that  the  corporation  has  secured  a  franchise  in  the 
state  under  which  it  could,  but  did  not,  carry  on  intrastate 
business,  does  not  make  it  taxable.^"  A  franchise  of  a  foreign 
corporation  to  do  business  in  the  state  is  not  taxable  as  property 
until  exercised  in  some  way  other  than  engaging  in  interstate 
commerce.''^  A  tax  on  intrastate  business  does  not  interfere  with 
interstate  commerce.^^ 

15  Stillman  v.  Lynch,  —  Utah  — ,  pany  under  federal  Post  Eoads 
192  Pae.  272.  Act    not     taxable    by     state,    see 

14  State   V.   Wells   Fargo   &   Co.,  People    ex    rel.    Postal    Telegraph- 

—  Minn.  — ,  179  N.  W.  221.  Cable   Co.   v.   State  Board  of  Tax 

IB  Baltimore     v.     German-Ameri-  Com'rs,  224  N.  Y.  167,  120  N.  E. 

can  Kre  Ins.  Co.,  132  Md.  380,  103  192. 

Atl.  980.  19  People   v.   Alaska   Pac.   S.   S. 

16  State  V.  Minnesota  Farmers '  Co.,  —  Cal.  — ,  187  Pae.  742. 
Mut.  Ins.  Co.,  145  Minn.  231,  176  20  People   v.   Alaska   Pac.   S.   S. 
N.  "W.  756.  Co.,  —  Cal.  — ,  187  Pae.  742. 

17  Manufacturers  Mut.  Fire  Ins.  21  People    v.   Alaska   Pac.    S.    S. 
Co.   V.   Clarke,   41   E.   I.   277,   103  Co.,  —  Cal.  — ,  187  Pae.  742. 
Atl.  931.  22  Postal  Telegraph-Cable  Co.  v. 

18  See  also  §  5781,  infra.  Spe-  Decatur,  —  Ala.  App.  — ,  81  So. 
cial   franchise   of   telegraph   com-  204. 
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§4586.  — Property  taxes.  A  state,  while  it  cannot  tax  the 
r)rivilege  or  act  of  engaging  in  interstate  commerce,  may  tax  the 
property  of  the  foreign  corporation  in  the  state,  although  chiefly 
employed  in  such  commerce.^^  For  instance,  a  state  may  tax 
property  of  the  Cudahy  Packing  Company  as  a  freight  line 
company,  so  far  as  that  property  is  regularly  and  habitually 
used  in  the  state,  although  chiefly  devoted  or  applied  to  inter- 
state transportation.^*  So  railroad  property  in  the  state  may 
be  taxed  although  part  of  a  unified  system  appropriated  to  inter- 
state commerce.*'  Likewise,  property  of  a  bridge  company, 
although  used  in  interstate  commerce,  is  taxable.*^ 

§  4587.  —  Franchise  and  license  taxes.*''  A  franchise  tax  can- 
not be  imposed  on  a  foreign  coi^oration,  as  a  condition  of  doing 
business  in  the  state,  where  its  sole  business  is  interstate  com- 
merce.*' But  a  state  tax,  based  on  the  income  of  a  foreign  cor- 
poration is  not  a  burden  on  interstate  commerce  where  pay- 
ment is  not  made  a  condition  to  d<?ing  business  but  instead  its 
enforcement  is  by  the  ordinary  means  of  collecting  taxes.*'  A 
city  may  impose  an  occupation  tax  on  the  local  business  of  a 
corporation  engaged  in  interstate  commerce.^"  A  franchise  tax 
may  be  imposed  on  a  foreign  corporation  for  the  privilege  of 
doing  business  in  the  state  although  it  is  engaged  in  interstate 
commerce. ^^    Where  three-fourths  of  the  business  of  a  foreign 

23  Wells,  Fargo  &  Co.  v.  Nevada,  26  People   ex   rel.   MeCallister  v. 

248  U.  S.  165,  63  L.  Ed.  190,  aff'g  Keokuk    &    Hamilton    Bridge    Ca., 

State    V.    Wells,   Fargo    &    Co.,   38  287  111.   246,  122  N.   E.  467. 

Nev.  505,  150  Pae.  836.  27  Franchise  tax  on  foreign  cor- 

Property   of   a   foreign   corpora-  porations  as  constitutional,  see  At- 

tion  used  within   the  state  in  in-  lantie  Coast  Line  E.  Co.  v.  State, 

terstate   commerce   is   not   exempt  —  Ala.  — ,  85  So.  424. 

from  taxation,  so  far  as  a  tax  is  28  People    ex    rel.    Pennsylvania 


imposed  on  capital  stock  of  com' 
panies  doing  business  in  the  state, 
Com.  V.  Clyde  S.  S.  Co.,  —  Pa.  —. 
110  Atl.  532. 

24  Cudahy   Packing   Co.   v.   Mln 
nesota,   246  TJ.   S.   450,    62   L.   Ed 


827,  aff  'g  State  v.  Cudahy  Packing      154. 


Co.,  129  Minn.  30,  151  N.  W.  410 

2B  State  ex  rel.  Hagerman  v.  St, 

Louis   &    E.    St.    L.    Elee.    E.    Co., 


Gas  Co.  V.  Saxe,  —  N.  Y.  — ,  128 
N.  E.  673,  rev'g  186  N.  Y.  App. 
Div.  28,  174  N.  Y.  Supp.  102. 

29  Underwood  Typewriter  Co.  v, 
Chamherlain,  254  TJ.  S.  113,  65  L. 
Ed.  — ,  aff'g  94  Conn.  47,  108  Atl. 


30  Interstate  Business  Exch.  Co. 
V.  Denver,  —  Colo.  — ,  190  Pac. 
508. 


279  Mo.   616,  216  S.  W.   763.  31  People    ex    rel.    Pennsylvania 
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corporation  is  interstate  commerce,  a  franchise  tax  must  be 
measured  solely  by  that  part  of  its  business  which  is  intrastate 
commeree.^^  The  franchise  of  a  foreign  corporation  exercised 
in  doing  interstate  commerce  is  not  taxable,  although  the  fran- 
chise which  it  exercises  within  the  state  is  taxable;  and  a  po« 
tential  right  to  carry  on  intrastate  commerce  which  is  not  exer- 
cised is  not  taxable.^'  A  license  tax  should  not  be  declared  in- 
valid as  interfering  with  interstate  commerce,  where  capable  of 
being  applied  only  to  intrastate  business.**  A  statute  imposing 
an  excise  tax  on  capital  stock  and  bonds  of  foreign  corporations 
does  not  apply  to  corporations  engaged  solely  in  interstate  com- 
merce, where  imposed  on  corporations  "previously  engaged  in 
business  within  the  state.  "*^  An  oil  inspection  fee,  largely  ex- 
ceeding the  cost  of  inspection,  cannot  be  imposed  by  a  state 
on  a  foreign  .corporation  so  far  as  the  oil  is  the  subject  of  inter- 
state commerce.'®  A  Missouri  company  obtaining  orders  for 
ranges  through  drummers  in  Louisiana,  by  showing  a  sample, 
and  which  ships  the  ranges  in  carload  lots  to  a  salaried  agent 
in  Louisiana  who  causes  them  to  be  delivered  in  the  unbroken 
package  to  the  customers,  is  engaged  in  interstate  commerce  so 
as  riot  to  be  subject  to  a  license  tax  in  Louisiana.*'' 

A  privilege  tax  on  intrastate  business  of  a  telegraph  company 
is  within  the  power  of  a  state.**  A  license  tax  on  a  telegraph 
company  is  not  unconstitutional  merely  because,  if  sustained,  it 
would  require   a  contribution  from  interstate   commerce  busi- 

Gas   Co.  V.   Saxe,  186  N.  Y.   App.       Div.  28,  174  N.  Y.  Supp.  102. 
Div.  28,  174  N.  Y.  Supp.  102.     See  33  People    v.    Alaska   Pac.    S.    S. 

also     Bethlehem     Motors     Co.     v.       Co.,  —  Gal.  — ,  187  Pae.  742. 
Flyut,  178  N.  C.  399,  100  S.  E.  693.  34  Amos     v.     Postal     Telegraph- 

A  foreign  corporation  having  a  Cable  Co.,  76  Fla.  465,  80  So.  293. 
place  in  the  state  for  the  transae-  35  Farwell,    Ozmun,   Kirk;    &    Co. 

tion  of  local  business  entirely  sep-  v.  "Wallace,  —  N.  D.  — ,  177  N.  W. 
arable  from  its  interstate  business,       103. 

may  be  taxed  by  the  state  for  the  36  Texas  Co.  v.  Brown,  266  Fed. 

privilege    of   doing   such    domestic       577. 

business.     Lawton  Spinning  Co.  v.  37  Ballard      v.      Wrought      Iron 

Com.,  232  Mass.  28,  121  N.  E.  518; 
Liquid  Carbonic  Co.  v.  Com.,  232 
Mass.  19,  121  N.  E.  514. 

82  People  ex  rel.  Pennsylvania 
Gas  Co.  V.  Saxe,  —  N.  Y.  — ,  128 
N.  E.  673,  rev'g  186  N.  Y.   App. 

759 


Range 

Co. 

,    144 

La. 

931, 

81 

So. 

429. 

38  Western    U. 

Tel. 

Co. 

v. 

De- 

catur. 

16 

Ala. 

App. 

679, 

81 

So, 

199. 

§  4587]  Peivate  Coepoeations  [Ch.  59 

ness.^'  A  license  tax  which  expressly  excepts  from  its  operation 
both  government  and  interstate  business  cannot  be  attacked 
by  a  telegraph  company.*" 

§  4588.  —  Basis  and  mode  of  valuation.  Net  incomes  of 
corporations  engaged  in  interstate  commerce  may  be  taxed  by 
a  state,  where  dependent  on  the  value  of  the  property  in  tlie 
state.*^  A  statute  imposing  a  franchise  tax  on  foreign  cor- 
porations based  on  the  capital  actually  employed  in  the  state 
is  not  an  unwarranted  burden  on  interstate  commerce.**  The 
1913  Minnesota  statute  imposing  a  five  per  cent  gross  earnings 
tax  on  sleeping  car  companies  is  not  a  tax  on  interstate  com- 
merce.*^ In  taxing  a  freight  line  company  (Cudahy  Packing 
Company)  which  furnished  cars  for  a  fixed  sum  per  mile  which 
were  used  in  hauling  both  intrastate  and  interstate  commerce, 
a  tax  at  a  stated  per  cent  of  the  gross  earnings  from  the  mileage 
within  the  state,  in  lieu  of  other  taxes,  where  not  in  excess  of 
an  ordinary  property  tax,  is  a  property  tax-  and  not  a  tax  on 
gross  earnings  so  as  to  burden  interstate  commerce.**  Assess- 
ment of  tank  cars  belonging  to  a  foreign  corporation  and  rented 
by  shippers,  upon  the  ratio  which  miles  of  railroad  in  the  state 
over  which  the  cars  moved  bore  to  total  mileage  so  traversed 
in  all  states,  is  unreasonable  so  as  to  deprive  the  company  of 
property  without  due  process  and  also  unduly  burden  interstate 
commerce.*^    An  excise  tax  on  foreign  interstate  railroad  com- 

39  Postal  Telegraph-Cable  Co.  v.  41  Underwood  Typewriter  Co.  v. 
Charlottesville,  —  Va.  — ,  101  S.  Cliamberlain,  — ■'  Conn.  — ,  108  Atl. 
E.  357.                                                          154. 

An   occupation   tax   imposed   by  42  Louisville    &     N.     E.     Co.    v. 

a    city    on    a    telegraph    company  state,  201  Ala.  317,  78  So.  93. 

does  not  unlawfully  burden  inter-  43  g^ate  v.  Pullman  Co.,  —  Minn. 

state  commerce  merely  because  the       j^^g  jq-    -^    224 

intrastate  receipts  in  the  city  are  44  Cudahy   Packing   Co.   v.   Min- 

insufficient    to    pay    the    tax    to-  ^^^^^^^   ^^g  ^    g_             g2  j^    ^^_ 

gether    with    other    expenses,    and  ^^               g^^^^  ^_  ^             ^^ 

hence   a  portion  of  the   tax  must  „       ,^„  ,,.         „.    ,,,   ^^    .^    ^,„ 

.-.  ^         ,,             .  ,          .    .  Co.,  129  Minn.  30,  151  N.  W.  410. 

be  paid  from  the  receipts  oai  inter-  . ,     .          .„     ,          .          „ 

^  ^                          -n            i.         Tj  „  45  Union     Tank     Line     Co.     v. 
state   messages.     JTremont  v.   Pos- 

tal  Telegraph-Cable  Co.,   103  Neb.  bright,  249  U.  S.  275,  283,  63  L. 

476,  172  N.  W.  525.  '^'l-    602,    rev'g    146,  Ga.    489,    91 

40  Postal  Telegraph-Cable  Co.  v.  S.  E.  680,  and  143  Ga.  765,  85  S. 
Decatur,  —  Ala.  App.  — ,  81  So.  E.  994,  and  disapproving  dicta  to 
204.  the   contrary  in  Pullman's  Palace 
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panics  is  unconstitutional  as  an  interference  with  interstate  com- 
merce and  as  a  taking  of  property  without  due  process  of  law 
where  based  on  the  proportion  of  mileage  in  North  Dakota  to 
the  entire  mileage,  since  that  state  is  one  of  plains  so  that  cost 
of  construction  was  less,  and  because  the  terminals  are  in  other 
states.*®  A  state  tax  measured  by  the  net  profits  of  a  corporation, 
whether  a  property  or  a  franchise  tax,  is  not  invalid  merely 
because  most  of  the  profits  were  derived  from  interstate  com- 
merce.*' 

Where  all  of  certain  property  of  a  foreign  corporation  located 
in  the  state  is  used  for  both  intrastate  and  interstate  commerce, 
and  none  of  it  is  used  exclusively  for  either,  a  franchise  tax 
equal  to  a  certain  per  cent  of  the  par  value  of  its  capital  stock 
employed  in  business  in  the  state,  is  not  invalid  as  a  tax  on  inter- 
state commerce  nor  as  violating  the  due  process  provision,  where 
the  statute  provides  that  corporations  are  deemed  to  have  em- 
ployed in  the  state  the  proportion  of  its  entire  capital  stock  and 
surplus  that  its  property  and  assets  in  the  state  bears  to  all  its 
property  and  assets  wherever  located.*^ 

§  4589.  Double  taxation — Validity.  The  Fourteenth  Amend- 
ment does  not  prohibit  double  taxation  of  corporations.*^ 

§  4590,.  —  Existence.  In  some  states,  when  the  property  of 
a  corporation  has  been  taxed,  its  stock  is  non-taxable.^"    So  it  is 

Car  Co.  V.  Pennsylvania,  141  U.  S.  Where    capital    stoclc    composed 

18,  35  L.  Ed.  613.  of    shares    held    by    another    eom- 

46  Wallace  v.  Hines,  253  U.  S.  pany  is  taxed,  the  shares  in  the 
66,  64  L.  Ed.  782.  .hands    of    the    latter    cannot    be 

47  Underwood  Typewriter  Co.  v.  taxed;  but  the  shares  are  relieved 
Chamberlain,  254  TJ.  S.  113,  65  L.  from  taxation  only  to  the  extent 
Ed.  — ,  aff'g  94  Conn.  47,  108  Atl.  that  the  capital  stock  is  subjected 
154.  to  taxation,  and  where  a  portion 

48  State  ex  rel.  Wabash  Ey.  Co.  of  the  capital  stock  of  a  corpora- 
V.  Williams,  —  Mo.  — ,  224  S.  W.  tion  is  not  taxed  because  it  rep- 
822,  following  St.  Louis  South-  resents  property  permanently  lo- 
wegteri\  E.  Co.  v.  Arkansas,  235  cated  outside  the  state,  shares  held 
TJ.   S.   359,   59  L.   Ed.   265.  by  another  corporation  are  to  that 

49  Cream  of  Wheat  Co.  v.  Grand  extent  taxable.  Com.  v.  Shenango 
Forks  County,  253  U.  S.  325,  64  L.  Furnace  Co.,  —  Pa.  — ,  110  Atl. 
Ed.  931,  aff'g  —  N.  D.  — ,  170  N.  721. 

W.  863.  Under  the   1917  Machinery   Act 

BO  Stillman    v.    Lynch,    —   Utah       of  North  Carolina,  stock  in  hands 

— ,  192  Pac.  272.  of  stockholder  as  exempt  because 
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the  policy  of  Maryland  not  to  assess  both  the  property  and  the 
stock. ^^  In  Iowa,  it  is  held  that  where  a  certain  part  of  the 
moneyed  capital  of  a  bank  is  actually  invested  in  real  estate,  and 
such  real  estate  is  fully  taxed  against  the  bank  as  other  real 
estate,  the  investment  cannot  be  again  included  in  the  valuation 
of  the  shares  for  the  purpose  of  taxing  the  shareholders.^^  Taxa- 
tion of  capital  stock  in  the  domicile  is  not  double  taxation  because 
part  of  the  assets  representing  such  capital  are  taxed  in  other 
states.^^ 

A  bank  is  not  taxable  both  on  deposits  and  on  capital.^*  Assess- 
ment of  a  bridge  against  the  owner  does  not  preclude  taxation 
of  the  corporate  grantee  of  a  contract  of  user  of  a  right  of 
way  over  the  bridge.*^  Assessment  of  all  the  real  and  personal 
property  of  a  corporation,  where  the  capital  stock  has  all  been 
invested  in  such  property,  does  not  preclude  a  back  tax  upon 
capital  stoek.^* 

Payment  by  a  foreign  corporation  of  the  general  corporation 
tax  for  doing  business  in  a  state  does  not  exempt  it  from  a  tax 
for  inspection  of  its  oils.^''  A  statute  requiring  foreign  corpora- 
tions which  have  already  paid  a  fee  for  entering  the  state,  to  pay 
a  privilege  tax  measured  by  their  capitalization,  less  the  fee 
already  paid,  is  constitutional.^*  A  franchise  tax  and  a  premium 
or  license  tax  are  different  and  do  not  amount  to  double  taxa- 
tion.59 

§4593.  Federal  agencies  and  agents — ^National  banks.     A 

state  can  tax  national  banks  only  as  to  real  estate  and  shares 
of  stock.^"    Discounts  collected  but  not  earned  are  not  taxable 

corporation    itself   pays   a   tax   on  55  State  ex  rel.  Hagerman  v.  St. 

capital  stock,  see  Brorwn  v.  Jack-  Louis  &  E.  St.  L.  Elec.  E.  Co.,  279 

son,    179    N.    C.    363,    102    S.    E.  Mo.  616,  216  S.  W.  763. 

739.  86  Robertson     v.     United     States 

61  Hyattsville  v.  Chesapeake  &  Nursery  Co.,  121  Miss.  14,  83  So. 
P.  Tel.  Co.,  131  Md.  589,  103  Atl.  307. 

133.  67  Texas  Co.  v.  Brown,  266  Fed. 

62  Security   Sav.  Bank  v.  Board       577. 

of  Review,  —  Iowa  — ,  178  N.  W.  68  Mengel    Box    Co.    v.    Stevens, 

562.  141  Tenn.  373,  210  S.  W.  635. 

63  Com.  V.  Seniet-Solvay  Co.,  262  69  Greene  v.  National  Surety  Co. 
Pa.  234,  105  Atl.  92.  186  Ky.  353,  217  S.  W.  117. 

64  Murray  v.  Board  Com  'rs  60  State  v.  Security  Nat.  Bank, 
Washington  County,  67  Colo.  14,  143  Minn.  408,  173  N.  W.  885; 
185  Pac.   262.  Dennis    v.    First    Nat.    Bank,    55 
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by  the  state  as  "profits"  of  a  national  bank.^^  Shares  of  a 
national  bank,  held  by  another  national  bank,  are  taxable  only 
to  the  latter  as  shareholder,  and  are  not  to  be  included  in  valuing 
the  shares  of  the  latter  when  taxing  its  shareholders;  but  the 
interest  of  a  national  bank  in  stock  of  a  state  bank  can  be  reached 
only  by  a  tax  upon  the  shares  of  the  latter  and  is  not  taxable 
to  the  national  bank  itself  .^^ 

The  New  York  tax  against  a  national  bank  is  based  on  its 
capital  stock,  surplus  and  undivided  profits ;  and  the  book  value 
rather  than  the  market  value  of  the  stock  is  the  test.®^  Items  to 
cover  future  payment  by  a  national  bank  of  federal  income  and 
excess  profit  taxes  are  deductible  from  assessment  against  the 
bank  under  the  New  York  law.^* 

§4596.  Taxable    corporations — Foreign   corporations.^^      A 

corporation,  although  a  foreign  one,  is  taxable  on  credits.^^  A 
state  may  tax  that  portion  of  a  corporation 's  intangible  property 
which  is  capital  doing  business  within  the  state.®''  A  foreign 
manufacturing  corporation  does  not  carry  on  business  or  employ 
capital  in  New  York,  so  as  to  be  subject  to  a  franchise  tax,  where 
it  merely  maintains  one  room  in  New  York  City  with  a  stenog- 
rapher in  attendance  to  receive  and  forward  messages  and  to  put 
customers  in  touch  with  the  home  office.®*  Stock  of  another  cor- 
poration owned  by  a  foreign  corporation  and  held  at  its  general 

Momt.  448,  178  Pac.  580;  Stillman  N.  Y.   Misc.  420,  183  N.  Y.  Supp. 

V.   Lynch,   —   Utah   — ,    192   Pac.  443. 

272,    quoting    Fletcher    Cyc.    Corp.  65  Eesidence  for  purpose  of  taxa- 

§  4593.  tion,  see  §  395,  supra. 

61  People  ex  rel.  National  Park  Meaning  of  "gross  amount  of 
Bank  of  New  York  v.  Cantor,  111  premiums  received,"  in  statute  re- 
N.  Y.  Misc.  420,  183  N.  Y.  Supp.  lating  to  taxation  of  foreign  in- 
443.  surance    companies,    see    State    ex 

62  Bank  of  California  v.  Rich-  rel.  Northwestern  Mut.  Life  Ins. 
ardson,  248  U.  S.  476,  63  L.  Ed.  Co.  v.  Tomlinson,  99  Ohio  St.  233, 
372,  rev'g  175   Cal.   813,   165   Pac.  124  N.  E.  220. 

152.  66  Singer    Sewing    Mach.    Co.    v. 

63  People   ex  rel.   National  Park       Cooper,  261  Fed.  635. 

Bank  of  New  York  V.  Cantor,  111  67  Mexican     Petroleum     Co.      v. 

N.  Y.  Misc.  420,  183  N.  Y.  Supp.  Bliss,  —  E.  L  — ,  110  Atl.  867. 

443.  68  People   ex  rel.  Brighton  Mills 

61  People   ex  rel.   National  Park  v.    Knapp,    192    N.    Y.    App.    Div. 

Bank  of  New  York  v.  Cantor,  111  740,  183   N.  Y.   Supp.   480. 
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office  outside  the  state  is  not  taxable  as  assets  of  the  foreign 
corporation.^'  A  privilege  tax  of  2  per  cent  on  47  per  cent  of  the 
net  income  of  a  foreign  corporation  is  not  unconstitutional  where 
such  a  per  cent  of  the  income  is  reasonably  attributable  to  manu- 
facturing carried  on  by  it  in  the  state.'"  Where  a  foreign  cor- 
poration, although  engaged  in  interstate  commerce,  makes  its 
sales  in  Illinois  where  the  orders  were  accepted  and  where  all  its 
property  is  located,  a  license  tax  is  properly  based  on  its  entire 
business,  rather  than  its  strictly  Illinois  business,  so  as  to  put  it 
on  the  same  footing  with  domestic  corporations.'^  In  Virginia, 
an  annual  "registration  fee,"  not  less  than  five  nor  more  than 
twenty-five  dollars,  is  required  to  be  paid  by  every  domestic 
corporation.'^ 

A  state,  in  taxing  foreign  corporations,  can  look  beyond  its 
borders  only  to  ascertain  the  true  value  of  the  property  within 
the  state,  as  a  part  of  an  organic  system  of  wide  extent  giving 
it  a  value  in  excess  of  what  it  would  otherwise  possess ;  and  hence 
the  possession  of  bonds  secured  by  mortgage  of  lands  in  other 
states,  or  a  land  grant  in  another  state,  cannot  be  taken  into 
account." 

A  tank  line  company  which  leases  tank  cars  is  not  "doing 
business"  in  a  state  where  such  cars  are  used  by  lessees,  so  as 
to  be  subject  to  taxation.'*  An  Illinois  corporation  owning  and 
leasing  tank  ears  can  be  taxed  only  for  the  average  number  in 
the  state  during  the  taxing  period.'^  An  oil  tank  line  company, 
a  foreign  corporation  whose  principal  place  of  business  is  in  an- 
other state,  is  taxable  as  a  "car-loaning"  company  "operating 
upon  railroads  in  this  state, ' '  although  under  a  contract  executed 
outside  the  state.'® 

69  People  ex  rel.  Alpha  Port-  S.  E.  353,  as  to  forfeiture  of 
land  Cement  Co.  v.  Knapp,  191  charter  for  failure  to  pay  sueh 
N.   Y.   App.   Div.    262,   181   N.   Y.       fees. 

Supp.  32.  73  Wallace   v.   Hines,   253  1J.   S. 

70  Underwood      Typewriter      Co.       66,  64  L.  Ed.  782. 

V.   Chamberlain,  —  Conn.  — ,  108  74  Union  Tank  Line  Co.  v.  Day, 

Atl.  154.  143  La.  771,  79  So.  334. 

71  Hump  Hairpin  Mfg.  Co.  v.  76  Keith  Ey.  Equipment  Co.  v. 
Emmerson,  293  111.  387,  127  N.  E.  Board  of  Review,  283  111.  244,  119 
746.  N.  E.  302. 

78  See      Elliott's      Knob      Iron,  76  Union     Tank     Line      Co.     v. 

Steel  &  Coal  Co.  v.  State  Corpora-  Eiehardson,  —  Cal.  — ,  191  Pac. 
tion    Commission,    123    Va.    63,    96       697. 
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§4599.  Discriminations  against  national  banks  or  their 
shares — Rate  of  taxation.  The  federal  statutes  prohibit  the 
taxation  of  national  bank  stock  at  a  greater  rate  than  that  as- 
sessed on  other  moneyed  capital.'" 

§4604.  Tangible  property  of  corporation  in  general.'"    The 

Minnesota  statute  imposing  a  gross  earnings  tax  of  eight  per 
cent  on  express  companies  is  a  valid  exercise  of  the  taxing 
power.''*  A  bank's  "declared  or  nominal  capital  and  surplus," 
made  the  basis  of  an  annual  license  tax,  does  not  include  undi- 
vided profits.*"  Under  the  California  statutes,  a  railroad  com- 
pany is  not  taxable  on  gross  receipts  from  a  ferry  entirely  sep- 
arate from  its  railroad  business." 

§4605.  Corporate  franchises  and  privileges.'*  Franchises 
are  subject  to  taxation,**  and  a  "franchise  tax"  may  be  an  ad 


77 See  Richmond  v.  Merchants' 
Nat.  Bank,  124  Va.  522,  98  S.  E. 
643. 

78  Discounted  promissory  notes 
of  corporation,  for  current  ex- 
penses, as  taxable  as  ' '  certifi- 
cates of  indebtedness,"  see  Com. 
V.  Roxford  Knitting  Co.,  —  Pa. 
— ,  110  Atl.  720. 

78  State  v.  Wells  Fargo  &  Co., 
—  Minn.  — ,  179  N.  W.  221. 

80  State  ex  rel.  Payne  v.  Ex- 
change Bank  of  Natchitoches,  147 
La.  25,  84  So.  481. 

81  Southern  Pac.  Co.  v.  Richard- 
son, —  Cal.  — ,  184  Pac.  3. 

82  Franchise  tax,  what  is,  see 
People  ex  rel.  Pennsylvania  Gas 
Co.  V.  Saxe,  186  N.  T.  App.  Div. 
28,  174  N.  T.  Supp.  102. 

83  People  ex  rel.  Rochester,  S.  & 
E.  R.  Co.  V.  Moroney,  224  N.  Y. 
114,  120  N.  E.  149. 

A  street  franchise  is  taxable. 
State  ex  rel.  Hagerman  v.  St. 
Louis  &  E.  St.  L.  Elec.  R.  Co., 
279  Mo.  616,  216  S.  W.  763. 

Street     franchises     granted     by 
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the  state  are  taxable.  People  ex 
rel.  Postal  Telegraph-Cable  Co.  v. 
State  Board  Tax  Com'rs,  224  N. 
Y.  167,  120  N.  E.  192. 

A  city  license  to  use  streets  is 
taxable  as  ' '  intangible  property, ' ' 
it  seems.  Central  Illinois  Public 
Service  Co.  v.  Swartz,  284  111.  108, 
119  N.  E.  990. 

Franchises  of  a  railroad  com- 
pany subject  to  taxation  include 
the  franchise  right  to  contract 
and  operate  a  railroad  and  also  a 
street  franchise.  State  ex  rel. 
Hagerman  v.  St.  Louis  &  E.  St.  L. 
Elec.  R.  Co.,  279  Mo.  616,  216  S. 
W.  763. 

Permission  granted  by  a  city 
to  a  water  company  to  operate  its 
cable  on  a  bridge  is  assessable, 
in  connection  with  its  physical 
property,  as  a  special  franchise. 
New  York  &  Queens'  Elec.  Light 
&  Power  Co.  v.  Delaney,  —  N.  Y. 
— ,  128  N.  B.  131. 

A  franchise  tax  may  be  im- 
posed by  statute  on  all  corpora- 
tions  having  express   grants   from 
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valorem  or  property  tax.'*  However,  a  special  franchise  cannot 
exist  apart  from  the  ownership  of  tangible  property  in  the  public 
domain,  so  far  as  taxation  of  such  franchises  is  concerned.*^  The 
naked  right  of  eminent  domain  is  not  such  a  franchise  as  is  sub- 
ject to  taxation.*^  In  taxing  corporate  franchises,  good  will  is 
to  be  included,  under  the  California  Constitution.*''  Where  a 
statute  imposes  an  annual  franchise  tax  of  a  certain  per  cent  on 
the  par  value  of  the  capital  stock  and  "surplus,"  the  latter 
means  excess  of  gross  assets  above  capital  stock  without  deduct- 
ing debts  or  liabilities.** 

A  transfer  company  carrying  baggage  and  passengers  is  not 
subject  to  a  franchise  tax  as  a  public  service  company,  or  a 
"ferry"  company,  or  as  having  special  or  exclusive  privileges.*' 
A  hotel  corporation,  because  conducting  a  restaurant  in  connec- 
tion with  the  hotel  as  a  part  thereof,  is  not  a  "mercantile"  cor- 
poration, so  as  to  be  subject  to  a  franchise  tax.'" 

The  amount  of  franchise  taxes  may  be  measured  by  the  legis^ 
lature  by  any  standard  it  sees  fit  to  adopt ;  and  it  is  no  objection 


the  legislature  to  control  the 
waters  of  great  ponds.  In  re 
Opinions  of  Justices,  118  Me.  503, 
106  Atl.  865. 

Franchise  tax,  under  New  York 
statutes,  where  railroad  company 
has  leased  its  road,  see  People  ex 
rel.  Kalbach  v.  State  Tax  Com- 
mission, 189  N.  Y.  App.  Div.  347, 
178  N.  Y.  Supp.  486. 

Payments  made  by  a  power 
company  to  a  city  for  permis- 
sion to  lay  and  operate  its  con- 
duits and  wires  on  a  bridge  are 
"in  the  nature  of  a  tax,"  within 
section  48  of  the  Tax  Law,  so  as 
to  be  deducible  from  its  special 
franchise  tax.  New  York  & 
Queens  Elec-  Light  &  Power  Co. 
V.  Delaney,  —  N.  Y.  — ,  128  N.  E. 
131. 

When  yearly  period  begins  for 
license  tax  on  corporate  fran- 
chises, in  New  Jersey,  see  Old 
Dominion  Copper  Mining  &  Smelt- 


ing Co.  V.  State  Board  of  Taxes 
&  Assessments,  91  N.  J.  L.  173, 
103  Atl.  79. 

84  Greene  v.  National  Surety 
Co.,  186  Ky.  353,  217  S.  W.  117. 

85  People  ex  rel.  Barron  v. 
Knapp,  183  N.  Y.   Supp.  750. 

What  is  taxable  as  ' '  special 
franchise,"  see  People  ex  rel. 
Barron  v.  Knapp,  183  N.  Y.  Supp. 
750. 

86  International  Smelting  Co.  v. 
Tooele  County,  —  Utah  — ,  182 
Pac.  841. 

87  Miller  &  Lux,  Inc.  v.  Eich- 
ardson,  —  Cal.  — ,  187  Pac.  411. 

88  State  ex  rel.  Marquette  Ho- 
tel Inv.  Co.  V.  State  Tax  Commis- 
sion, —  Mo.  — ,  221  S.  W.   721. 

89  Com.  V.  Louisville  Transfer 
Co.,  181  Ky.  305,  204  S.  W.  92. 

90  People  ex  rel.  Beau-Site  Co. 
V.  State  Board  of  Tax  Com'rs, 
190  N.  Y.  App.  Div.  767,  180  N. 
Y.   Supp.   687. 
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to  a  franchise  tax  that  it  is  measured  by  the  value  of  the  prop- 
erty used  in  connection  with  the  exercise  of  it,  provided  the  tax 
is  not  merely  a  property  tax  under  the  guise  of  a  franchise  tax.'^ 
The  state  may  fix  a  franchise  tax  according  to  the  extent  of  the 
use  of  the  franchise  or  to  the  extent  of  the  business  done.®* 

§4606.  Capital  stock.  A  tax  on  capital  stock  is  a  personal 
property  tax."  ' '  Capital, ' '  as  distinguished  from  real  estate,  of 
a  lumber  company,  taxable  by  the  state,  includes  felled  timber, 
railroad  ties,  manufactured  lumber,  band  sawmills  not  perma- 
nently attached  to  the  land,  and  machinery  not  a  fixture.'*  It 
is  held  in  Mississippi  that  a  domestic  corporation  is  not  taxable 
in  that  state  on  the  portion  of  its  capital  stock  invested  in  shares 
of  the  capital  stock  of  another  domestic  corporation.'* 

In  assessing  capital  stock,  the  value  of  the  tangible  property 
should  be  deducted  from  the  fair  value  of  the  capital  stock,  and 
indebtedness  of  the  corporation  should  not  be  deducted  but 
should  be  considered.'®  In  assessing  capital  stock,  where  it  has 
all  been  invested  in  property  already  assessed,  the  total  assessed 
value  of  the  latter  should  be  deducted  from  the  value  of  the 
stock." 

§  4607.  Territorial  limitations  on  power  to  tax.'*  The  place 
of  taxation  of  corporate  property,  as  regards  counties  and  towns, 
is  often  expressly  regulated  by  statute."  A  business  of  a  manu- 
facturing company  is  "carried  on,"  within  tax  statutes,  where 
the  plant  is  located  rather  than  the  county  where  the  office  is 
located.^ 

A  domestic  corporation  may  be  assessed  on  the  amount  of 

91  In  re  Opinions  of  Justices,  96  Marshalltown  Light,  Power  & 
118  Me.  503,  106  Atl.  865.                       Railroad  Co.  v.  Welker,  185  Iowa 

92  State  ex  lel.  Marquette  Hotel       165,  170  N.  "W.  384. 

Inv.    Co.    V.    State    Tax    Commis-  97  Robertson    v.    United    States 

sion,  —  Mo.  — ,  221  S.  W.  721.  Nursery   Co.,  121  Miss.  14,  83  So. 

93  People    ex    rel.    Little    v.    St.      307. 

Louis  Merchants '  Bridge  Co.,  291  98  See   also   §  395,  supra. 

111.  95,  125  N.  E.  752.  99  Williams    Bros.    Mfg.    Co.    v. 

94  Buchanan  County  v.  W.  M.  Naubuc  Fire  Dist.,  92  Conn.  672, 
Eitter   Lumber   Co.,    125   Va.   617,  104  Atl.  245. 

100  S.  E.   546.  1  Williams    Bros.     Mfg.     Co.     v. 

95  Robertson  v.  Mississippi  Val-  Naubue  Fire  Dist.,  92  Conn.  672, 
ley  Co.,  120  Miss.  159,  81  So.  799.      104  Atl.  245. 
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its  paid  up  capital  stock,  after  deducting  the  value  of  its  prop- 
erty and  its  debts,  although  all  its  tangible  property  is  located 
outside  the  state,  without  violating  any  constitutional  provi- 
sions.^ In  assessing  capital  stock  of  a  domestic  corporation,  as 
distinguished  from  the  property  itself,  the  value  of  lands  owned 
in  another  state  need  not  be  deducted.^ 

Capital  stock  of  a  foreign  corporation  can  be  in  the  state  only 
in  so  far  as  the  property  of  the  company,  representing  it,  is  in  the 
state*  A  state  tax  on  a  foreign  corporation  is  not  invalid  be- 
cause based  on  the  proportion  of  the  tangible  property  of  the 
corporation  within  and  without  the  state,  requiring  payment  of 
a  tax  on  nearly  half  the  income,  where  the  greater  part  of  the 
product  of  the  corporation  was  manufactured  in  the  state,  al- 
though most  of  the  output  was  sold  in  other  states.^ 

§  4609.  Taxable  situs  and  place — ^Realty.  The  fact  that  the 
property  and  business  of  a  domestic  corporation  is  located  in  an- 
other state  does  not  make  it  any  the  less  subject  to  taxation  in 
the  state  where  incorporated.^ 

§  4610.  —  Personalty  in  genei^.  The  limitation  of  the 
power  of  a  state  to  tax  property  which  has  acquired  a  permanent 
situs  beyond  its  boundaries  does  not  apply  to  personal  property 
outside  the  state  of  a  corporation's  domicile,  where  it  has  no 
permanent  situs  anywhere.'  Under  a  constitutional  provision  re- 
quiring "all"  property  to  be  taxed  "in  the  county  where  situ- 
ated," a  statute  is  invalid,  so  far  as  in  conflict,  where  it  makes 
personal  property  of  insurance  companies  taxable  at  the  home 
office  of  the  owning  company .^ 

2  Grand  Forks  County  v.  Cream  6  Cream  of  Wheat  Co.  v.  Grand 

of   Wheat    Co.,   —   N.    D.   — ,    170  Forks    County,   253   IT.   S.   325,   64 

N.  W.   863.  L.  Ed.  931,  aff'g  —  R.  D.  — ,  170 

SCrossett  Lumber  Co.  v.   State,  N.  W.  863. 

139   Ark.   3&7,   214   S.   W.   43,   fol-  7  Cream  of  Wheat  Co.  v.  Grand 

lowing    State    v.    Bodcaw   Lumber  Forks   County,   253   IT.   S.   325,   64 

Co.,  128  Ark.  505,  194  S.  W.  692.  L.  Ed.  931,  afe'g  —  N.  D.  — ,  170 

4  Com.    V.    Clyde    S.    S.    Co.,    —  N.  W.  863. 

Pa.  — ,  110  Atl.  532.  8  Texas  Fidelity  &  Bonding  Co. 

B  Underwood   Typewriter    Co.    v.  v.   Austin,   —  Tex.   Civ.   App.  — , 

Chamberlain,  254  TJ.  S.  113,  65  L.  211   S.   W.   818;   American  Indem- 

Ed.  — ,  aff'g  94  Conn.  47,  108  Atl.  nity   Co.   v.   Austin,   —   Tex.   Civ. 

154.  App.  — ,  211  S.  W.  812. 
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§  4611.  —  Credits.  The  situs  of  intangible  personal  property 
of  a  corporation,  for  taxation,  is  the  domicile  of  the  corporation ; 
and  bank  deposits  in  banks  in  other  states  are  taxable  as  are 
accounts  receivable  from  services  and  sales  outside  the  state.* 
Accounts  payable  to  a  foreign  corporation  for  business  done  by 
a  branch  in  the  state,  where  all  the  business  matters  of  the  branch 
were  attended  to  at  the  home  office  in  another  state,  are  not 
taxable  in  the  state. ^^  Money  and  credits  from  the  local  selling 
stations  of  the  Standard  Oil  Company  have  a  taxable  situs  at 
their  locations,  as  intangible  property.^^ 

§  4612.  —  Property  in  transit.  When  an  interstate  shipment 
is  completed,  the  property  is  taxable  at  the  destination. ^^ 

§  4613.  —  Rolling  stock.  Intangible  assets  and  rolling  stock 
of  railroad  have  no  situs  for  taxation,  and  may  be  taxed  any- 
where.^' A  state  may  tax  movables,  such  as  tank  cars,  belonging 
to  a  foreign  corporation,  where  regularly  and  habitually  used 
and  employed  in  the  state. ^*  An  oil  refinery  owning  oil  cars 
hauled  by  a  railroad  is  a  "corporation  operating  rolling  stock 
over  any  railroad"  within  the  Louisiana  statute  relating  to 
taxation  of  rolling  stoek.^^ 

§  4616.  Assessment  and  valuation.^®  In  taxing  corporate 
property  in  a  state,  the  intangible  value  growing   out  of  the 

9  Com.  V.  Semet-Solvay  Co.,  262  MTJnion  Tank  Line  Co.  v. 
Pa.  234,  105  Atl.  92.                                Wright,   249  V.  S.  275,  63  L.  Ed. 

Bank   deposit   outside   the   state  602,   rev'g   on   other   grounds,   146 

is  taxable,  in  Ohio,  against  a  do-  Ga.  489,  91  S.  E.  680,  and  143  Ga. 

mestic    corporation.      Cleveland    &  765,  85  S.  E.  994. 

Western   Coal   Co.   v.   O  'Brian,   98  15  Constantin     Eefining     Co.     v, 

Ohio  St.  14,  120  N.  B.  214.  Day,   147  La.   623,   85   So.   613. 

10  National  Metal  Edge  Box  Co.  16  Method  of  assessing  railroad 
V.  Eeadsboro,  —  Vt.  — ,  111  Atl.  property  for  taxation,  see  gener- 
386.  ally   Branson   v.   Bush,    251   U.    S. 

11  Petition  of  Standard  Oil  Co.  182,  63  L.  Ed.  215,  rev'g  248  Fed. 
of  Indiana,  —   Minn.   — ,   179   N.  377. 

W.   482.  How  franchise  valued  for  taxa- 

12  Wrought  Iron  Range  Co.  v.  tion,  under  Kentucky  statutes, 
Eich,  32  Idaho  453,  184  Pac.   627.  see   Bosworth   v.   Kentucky   High- 

13  State  V.  Houston  &  T.  C.  Ry.  lands  R.  Co.,  183  Ky.  749,  210  S. 
Co.,  —  Tex.  Civ.  App.  — ,  209  S.  W.  671. 

W.  820. 

769 
X  Priv.  Corp.— 49 


§  4616]  -    Private  Coepoeations  [Ch.  59 

company's  property  situated  in  another  state  cannot  be  con- 
sidered.^'' Under  the  Arizona  statutes  requiring  assessment  of 
all  taxable  property  at  its  full  cash  value,  cash  value  of  the 
property  of  a  foreign  oil  company  cannot  be  ignored  and  its 
intangible  property  taxed  by  capitalizing  its  earnings  or  income 
at  twenty-five  per  cent.^*  Net  earnings  of  a  corporation  cannot 
be  made  the  basis  of  valuation  for  taxation  of  property  of  a  gas 
company,  although  such  earnings  may  be  considered  as  a  fact 
affecting  the  true  value  of  the  property.^'  In  taxing  railroad 
land,  special  utility  of  such  land  for  railroad  purposes  is  to 
be  considered  in  determining  value.*"  The  franchise  of  a  rail- 
road is  an  element  of  value,  although  inseparable,  in  enhancing 
the  value  of  its  real  estate.*^  In  assessing  capital  stock,  the 
state  board  of  equalization  must  follow  its  own  rules  and  can- 
not take  into  consideration  whether  the  assessment  of  the  tangible 
property  is  high  or  low.**  A  tax  for  inspection  of  oil  is  not  a 
"property"  tax  within  a  state  constitution  providing  that  all 
taxation  shall  be  ad  valorem.**  Market  value  of  stock  and  bonds 
of  a  corporation  are  not  conclusive  evidence  of  the  value  of  cor- 
porate property,  for  purposes  of  taxation.** 

A  statute  providing  for  a  fixed  charge  on  the  gross  receipts  of 
a  freight  line  company,  in  lieu  of  all  taxes  on  the  property  of 
the  company,  used  in  its  business,  is  a  violation  of  the  eonstitu^ 
tional  rule  as  to  equality  and  uniformity  of  taxation  and  that 
all  property  must  be  assessed  at  its  true  value.*^ 

A  mistake  in  the  name  of  the  corporation  against  which  prop- 
erty is  assessed  is  not  fatal.*® 

17  Franklin  v.  Nevada-Calif  or-  21  Missouri  Pae.  E.  Co.  v.  Con- 
nia   Power   Co.,   264  Ped.   643.             way  County  Bridge  Dist.,  —  Ark. 

In  fixing  the  value  of  the  prop-  — ,  218  S.  W.  189. 

erty    of   a   company   for   taxation,  22  People     v.     St.     Louis     Elec. 

the     earnings     and     income     pro-  Bridge  Co.,  290  111.  307,  125  N.  E. 

dueed  by  its  property  in  another  280. 

state     is    not     to    be     considered.  23  Texas  Co.  v.  Brown,  266  Fed. 

Standard    Oil    Co.    v.    Howe,    257  577. 

Fed.  481.  24  State   v.   Wells   Fargo   &   Co., 

18  Standard    Oil    Co.    v.    Howe,  —  Minn.  — ,  179  N.  W.  221. 

257  Fed.  481.  26  Chicago,  E.  I.  &  P.  R.  Co.  v. 

19  Martineau  v.  Clear  C^'eek  Oil  Eobertson,  —  Miss.  — ,  84  So.  449. 
&  Gas  Co.,  141  Ark.  596,  217  S.  26  People  ex  rel.  Troy  Union  K. 
W.  807.     But  see  §  4588,  supra.  Co.  v.  Mealey,  224  N.  Y.  187,  120 

20  Northern  Cent.  E.  Co.  v.  Bal-  N.    E.   155. 
timore,  132  Md.  497,  104  Atl.  44. 
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In  California,  although  the  corporations  must  make  reports 
to  assist  in  assessing  their  franchises,  the  board  need  not  follow 
such  figures  but  may  fix  the  value  according  to  its  discretion.^'' 

§  4618.  Collection  of  taxes.  Penalties  for  nonpayment  of 
taxes  by  a  corporation  are  collectible  notwithstanding  the  cor- 
poration is  in  the  hands  of  receivers.^^  Equity  has  jurisdiction 
of  a  suit  by  the  United  States  to  impound  dividends  paid  by  a 
corporation  now  insolvent  where  such  money  so  paid  was  fraudu- 
lently withheld  from  the  government  and  should  have  been  paid 
as  taxes.^®  Supplementary  proceedings  against  corporations 
after  judgment  for  a  tax  are  provided  for  in  some  states;  but  a 
tax  on  capital  invested  in  a  city  does  not  create  a  personal 
liability  which  can  be  so  enforced.'"  In  Massachusetts,  a  tax  col- 
lector cannot  levy  on  shares  of  stock  although  he  may  secure  a 
lien  and  sell  the  stock,  since  the  passage  of  the  Uniform  Stock 
Transfer  Act.*^  A  personal  judgment  against  stockholders  for 
taxes  cannot  be  obtained  in  a  tax  proceeding  without  personal 
notice.'^ 

§  4619.  Remedies  for  illegal  taxation.^' 

III.    OF  THE  STOCK,  SHAREHOLDERS  AND  BONDHOLDERS 

§4620.  Taxation  of  shares — In  general.'*  A  tax  on  shares 
of  stock  is  not  a  tax  on  property  of  the  corporation,  and  hence 
stockholders  are  not  entitled  to  have  a  deduction  from  the  value 
of  the  shares  of  the  amount  of  capital  stock  of  the  company 
invested  in  public  building  bonds  and  guaranty  fund  warrants.'* 

27  Miller  &  Lux,  Inc.  v.  Rich-  see  International  Paper  Co.  v. 
ardson,  —  Cal.  — ,  187  Pac.  411.  Com.,  232  Mass.  7,  121  N.  E.  510; 

28  Bright  v.  Arkansas,  249  Fed.  Lever  Bros.  Co.  v.  Com.,  232  Mass. 
953.  22,  121  N.  E.  516. 

29  United  States  v.  Capital  Qity  '*  Tax  on  stock  as  tax  on  cor- 
Dairy  Co.,  252  Fed.  900.  poration    or    on    stockholder,    see 

30  In  re  Maltbie,  223  N.  T.  State  v.  Security  Nat.  Bank,  143 
227,  119  N.  E.  389.  Minn.  408,  173  N.  W.  885. 

SlWarr    v.     Hwdges,    —    Mass.  For   article   on   "Can   shares   of 

— ,  125  N.  E.  557.  stock   be   exempted  from  taxation 

32  State  V.  Security  State  Bank,  in  the  hands  of  shareholders?"  see 
143   Minn.  408,  173   N.   W.   885.  54  Am.  L.  Rev.  689-704. 

33  Statutory  procedure  to  re-  36  Brown  v.  Hennessey  State 
cover  back  illegal  excise  tax  paid,  Bank,  78  Okla.  141,  189  Pae.  355. 
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But  Liberty  Bonds  which  are  exempt  from  taxation  cannot  be 
indirectly  taxed  by  the  state,  at  least  in  Iowa,  by  taxing  stock- 
holders in  banks  on  the  value  of  their  shares  based  on  the  capital 
and  earnings,  where  the  bonds  are  considered  in  determining 
the  value  of  the  capital.*^  In  Iowa,  by  statute,  shares  of  stock 
are  taxable  only  to  the  extent  of  their  excess  in  real  value  over 
and  above  the  amount  of  capital  invested  in  land.^''  In  deter- 
mining "surplus  profits  or  reserve  funds,"  within  the  New 
York  statute  as  to  taxation  of  corporate  stock,  corporate  assets 
not  taxable  in  the  state  are  not  to  be  included.^* 

The  state  may  discriminate  between  local  corporations  and 
individuals  by  making  the  former  liable  to  be  taxed  on  shares 
held  in  other  local  corporations,  themselves  fully  taxed,  and  to 
be  sued  for  the  back  taxes,  while  leaving  individuals  free  from 
such  liabilities.^^ 

A  holder  of  stock  is  taxable  as  on  a  profit,  although  he  does 
not  sell  it,  where  he  turns  in  his  stock  for  stock  in  a  new  com- 
pany to  take  the  place  of  the  old,  to  the  extent  of  the  increase  in 
value  of  the  new  stock.*** 

A  corporation  cannot  attack  the  validity  of  a  tax  on  its  shares 
in  the  state  where  it  is  created,  regardless  of  the  residence  of 
the  stockholders,  where  the  statute  so  providing  was  in  existence 
at  the  time  of  incorporation.*^ 

The  corporation  may  be  required  to  collect  the  tax  imposed  on 
stock  in  the  hands  of  stockholders.** 

§  4622.  Taxation  of  corporate  bonds.  Corporate  bonds,  where 
in  reality  preferred  stock  are  not  taxable  as  bonds.** 

§  4623.  Situs  of  shares  of  stock  in  general.**  Situs  of  stock 
for  taxation  is  not  the  domicile  of  the  creator  of  a  trust  therein 

36  Iowa    Loan    &    Trust    Co.    v.  ex    rel.    Attorney    General    v.    Ft- 

Fairweather,    252    Fed.    605,   Iowa  Smith   Lumber    Co.,   131   Ark.   40, 

statute.  198  S.  W.  702. 

SV  Koochiching    Co.   v.   Mitchell,  40  Osgood     v.     Tax     Com'r,     — 

186  Iowa  1216,  173  N.  W.  151.  Mass.  — ,  126  N.  E.  371. 

38  People   ex  rel.   Federal   Terra  41  Koochiching   Co.    v.    Mitchell, 
Cotta  Co.  V.  Purdy,  189  N.  Y.  App.  186  Iowa  1216,  173  N.  W.  151. 
Div.  131,  178  N.  Y.  Supp.  316.  42  See   In   re   Feliciana   Bank   & 

39  Ft.     Smith     Lumber     Co.     v.  Trust  Co.,  143  La.  46,  78  So.  169. 
Arkansas  ex  rel.  Arbuckle,  251  XJ.  43  In  re  Collier's  Estate,  112  N. 
S.   532,    64   L.   Ed.   396,   aff'g   138  Y.  Misc.  70,  182  N.  Y.  Supp.  93. 
Ark.  581,  211  S.  W.  662;  s.  c,  State  44  Where   shares   of   stock   have 
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but  the  domicile  of  the  trustees  where  they  had  power  to  sell 
the  stock  or  handle  it  as  they  saw  fit.**  A  membership  in  the 
New  York  stock  exchange  owned  by  a  resident  of  Ohio  has  a 
taxable  situs  in  that  state.*® 

§  4625.  Eesident-owned  shares  in  foreign  corporations.*'' 

§  4626.  National  bank  shares.*^  A  tax  on  stock,  payable  by 
the  bank,  but  in  reality  a  tax  against  the  stockholders,  may  be 
imposed  by  a  state  on  stock  of  a  national  bank.**  Shares  of 
stock  in  national  banks  may  be  taxed,  as  against  the  stockhold- 
ers, by  a  state,  although  the  value  of  the  United  States  obliga- 
tions are  considered  in  ascertaining  the  value  of  the  stock.*" 
Where  a  tax  is  laid  on  shares  of  stock  of  a  national  bank  in 
the  hands  of  stockholders,  by  a  state,  the  value  of  tax  exempt 
securities  of  the  United  States  cannot  be  deducted  in  assessing 
the  value  of  the  stock.*^ 

§ 4627a [New].  Stamp  tax  on  transfers  of  stock.     In  New 

York,  statutes  impose  a  stamp  tax  on  transfers  of  shares  of 
stock.*^  A  transfer  of  stock  by  a  corporation  as  collateral  to 
secure  a  bond  issue  is  not  such  a  transfer  as  is  subject  to  the 
statute.**    Under  the  New  York  tax  law,  a  contract  to  transfer 

their  situs  for  purposes  of  inheri-  60  In    re    First    Nat.    Bank,    — 

tance  taxation,  under  Canada  stat-  Neb.  — ,  171  N.  W.  912. 

utes,     see     Smith     v.     Provincial  In  fixing  the  value  of  shares  of 

Treasurer     of     Nova     Scotia,     47  stock  of  natioTial  banks  for  taxing 

Dom.  L.  Eep.  (Can.)  108.  purposes,    the    value    due    to    the 

45  Lowry  v.  Los  Angeles  County,  bank 's  ownership  of  nontaxable 
38  Cal.  App.  158,  175  Pac.  702.  stock    held    by    the    bank    in    the 

46  Anderson  v.  Durr,  100  Ohio  Federal  Reserve  Bank  must  be 
St.  251,  126  N.  E.  57.  included.       First     Nat.     Bank     v. 

47  Shares    of    stock    in    foreign  Durr,  246  Fed.  163. 
corporations     as     taxable     against  61  In    re    First'    Nat.    Bank,    — 
stockholder,  under  Louisiana  stat-  Neb.  — ,  171  N.  W.  912. 

ute,   see   Ficklen  v.   City   of   New  52  See   Hudson   &   M.   E.   Co.   v. 

Orleans,  147  La.  567,  85  So.  330.  State,  227  N.  Y.  233,  125  N.  E.  202. 

48  Shares  of  stock  of  a  national  What  constitutes  ' '  transfer  of 
bank,  extent  of  power  of  state  to  stock"  so  as  to  require  affixing 
tax,  see  Dennis  v.  First  Nat.  Bank,  of  stamp,  under  New  York  stat- 
55  Mont.  448,  178  Pae.  580.  utes,  see  Noble  v.  HafE,  172  N.  Y. 

49  state  V.  Security  State  Bank,  Supp.  139. 

143  Minn.  408,  173  N.  W.  885.  63  Travis  v.  American  Cities  Co., 
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stock  may  be  specifically  enforced  although  the  contract  is  not 
stamped,  since  the  stamp  need  only  be  attached  when  the  certifi- 
cate is  delivered.^*  So  a  corporation  cannot  refuse  to  transfer 
stock  on  its  books  because  stamps  were  not  affixed,  as  required 
by  the  New  York  Tax  Law,  since  the  stamps  need  not  be  affixed 
until  the  transfer  is  made  and  the  new  certificate  issued.^*  More- 
over, it  is  held  that  stamps  on  transfer  of  stock  need  not  be 
attached  at  the  time  of  the  delivery  of  the  certificate  but  may 
be  delayed  until  its  indorsement.^^  Failure  to  affix  stamps  ren- 
ders invalid  an  assignment  of  stock  executed  in  another  state, 
where  delivered  in  New  York,  under  the  New  York  statutes.®'' 

A  stamp  tax  on  the  "original"  issue  of  stock  does  not  apply 
to  stock  afterwards  issued  to  take  the  place  of  other  stock.®* 

§  4628.  Assessment  and  valuation.®^  In  Nebraska,  in  assess-, 
ing  shares  of  stock  in  a  bank,  real  estate  mortgage  securities, 
forming  part  of  the  bank 's  assets,  should  not  be  excluded.^'  Stock 
of  a  foreign  corporation  may  be  taxed  although  it  has  no  fixed 
par  value.^i 

IV.    EXEMPTIONS  FROM   TAXATION 

§  4636.  Impairment  of  contract  of  exemption.^^  Whether 
there  is  a  nonrepealable  grant  of  exemption  or  merely  a  repeal- 
able  privilege  is  sometimes  difficult  to  determine.®* 

192  N.  T.  App.  Div.  16,  182  N.  T.  58  Edwards   v.   Wabash   Ey.   Co., 

Supp.  394.  264  Fed.  610. 

64  Lyon     v.     Farmers '     Loan     &  69  Statutory    mode    of    assessing 

Trust  Co.,  —  N.  Y.  App.  Div.  — ,  bank  stock,  see  Security  Sav.  Bank 

184  N.  Y.  Supp.  380.  v.  Baard   of  Beview,  —  Iowa  — , 

66  Smyth    v.    Pure    Ice    Co.,    193  178  N.  W.  562;  Pingree  Nat.  Bank 

N.   Y.    App.    Div.    479,   184    N   Y.  v.  Weber  County,  —  Utah  — ,  183 

Supp.  305.    See  also  Lyon  v.  Farm-  Pac.   334;    Continental   Nat.   Bank 

ers '   Loan  &   Trust   Co.,  —  N.   Y.  v.  Naylor,  —  Utah  — ,  179  Pac.  67. 

App.  Div.  — ,  184  N.  Y.  Supp.  380;  60  Nemaha      County      Bank      v. 

Noble  V.  Haff,  172  N.  Y.  Supp.  139.  County   Board,    103    Neb.    53,    170 

Compare   Luitwieler   v.   Luitwieler  N.  W.  500. 

Pumping   Engine    Co.,    190    N.    Y.  61  State   ex  rel.   Standard  Tank 

App.  Div.  80,  179  N.  Y.  Supp.  463.  Car  Co.  v.  Sullivan,  —  Mo.  — ,  221 

66Reinhard    v.    Sidney   B.    Eoby  S.  W.   728. 

Co.,  110  N.  Y.  Misc.  152,  179  N.  Y.  62  Legislation    as    impairing    ex- 

Supp.  781.  emption  from  taxation,  see  People 

57  Luitwieler        v.         Luitwieler  ex    rel.     Troy    Union    E.     Co.     v. 

Pumping   Engine    Co.,    190    N.    Y.  Mealy,  224  N.  Y.  187,  120  N.  E.  155. 

App.  Div.  80,  179  N.  Y.  Supp.  463.  63  See  People  v.  Mealy,  —  U.  S. 
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§  4640.  Corporations  entitled  to  exemption.^*  A  corporation 
organized  mainly  to  bring  in  new  industries  to  a  city,  but  given 
power  to  lend  money  and  invest  in  stock,  bonds,  etc.,  is  a 
"moneyed"  corporation  within  tax  exemption  statutes  of  Mary- 
land.®^ 

Manufacturing  companies  are  often  exempted  from  taxation.^® 
Under  the  New  York  law  exempting  manufacturing  corporations 
from  taxation  on  capital  stock,  a  company  more  than  half  of 
whose  business  is  the  making  of  clothes  is  liable  to  taxes  on  no 
more  than  half  of  its  capital  stock.®'"  Stock  of  a  foreign  cor- 
poration in  the  hands  of  resident  stockholders,  where  it  has  assets 
within  and  without  the  state,  is  exempt  from- taxation,  where 
part  of  the  capital  is  employed  in  manufacturing  in  the  state, 
under  the  Pennsylvania  statutes.®® 

The  property  of  educational  institutions  is  often  expressly 
exempted.®^  Property  of  an  educational  institution  is  not  exempt 
from  taxation  in  Florida  so  far  as  it  is  rented  to  another  or 
used  in  part  as  a  residence.''' 

Charitable  corporations  usually  are  exempted  from  taxation.''^ 
Included  in  this  class  of  corporations  so  as  to  be  exempt  are  a 


— ,  —  L.  Ed.  — ,  41  Sup.  Ct.  17, 
holding  1853  statute  of  New  York 
limiting  assessment  of  a  union 
terminal  company  to  be  merely  a 
lepealable  privilege. 

64  What  constitutes  railroad 
right  of  way,  within  exemption 
from  taxation,  see  New  Castle  v. 
Pittsburgh,  Y.  &  A.  Ey.  Co.,  72 
Pa.  Super.  Ct.  135. 

Statutory  exemption  of  insane 
asylums,  see  Massachusetts  Gen- 
eral Hospital  V.  Belmont,  233 
Mass.  190,  124  N.  E.  21;  New  Eng- 
land Sanitarium  v.  Stoneham,  233 
Mass.  171,  124  N.  E.  29. 

Cemeteries  are  exempted  only 
where  owned  by  corporations,  in 
Indiana.  La  Fontaine  Lodge  v. 
Eviston,  —  Ind.  App.  — ,  123  N. 
E.  468. 

65  Industrial  Co.  v.  State  Tax 
Commission,  134  Md.  879,  106  Atl. 
852. 


66  Com.  V.  Welsh  Mountain  Min- 
ing &  Kaolin  Mfg.  Co.,  265  Pa. 
380,  108  Atl.  722. 

67  In  re  Simcox,  Inc.,  243  Fed. 
479. 

68Dupuy  V.  Johns,  261  Pa.  40, 
104  Atl.  565. 

69  Trustees  of  Thayer  Academy 
V.  Board  of  Assessors,  232  Mass. 
402,  122  N.  E.  410. 

Property  of  college  exempt,  see 
Wheaton  College  v.  Norton,  232 
Mass.  141,  122  N.  E.  280. 

70  Amos  V.  Jacksonville  Eealty 
&  Mortgage  Co.,  77  Ela.  403,  81 
So.  524. 

71  See  Congregational  Sunday 
School  &  Publishing  Society  v. 
Board  of  Eeview,  290  111.  108,  125 
N.  E.  7;  Davis  v.  Santa  Eosa  In- 
firmary, —  Tex.  Civ.  App.  — ,  220 
S.  W.  125;  Odd  Fellows  Bldg. 
Ass'n  v.  Naylor,  53  Utah  111,  177 
Pac.  214. 
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Masonic  Temple  "^^  or  a  Y.  M.  C.  AJ*  But  a  church  publishing 
house  applying  all  its  net  proceeds  to  aiding  traveling  and  worn- 
out  preachers  is  not  a  charitable  organization  so  as  to  be 
exempt  from  taxation.''* 

Putting  insane  asylums  in  a  separate  class  from  other  chari- 
table corporations,  so  far  as  exemption  from  taxation  is  con- 
cerned, does  not  deny  them  the  equal  protection  of  the  law.''^ 

§  4641.  Property  included  in  exemption — In  general.''^  Ex- 
emption of  "buildings"  of  educational  corporations  includes  the 
land  on  which  they  are  located  and  the  land  adjacent  thereto 
necessary  for  their  proper  use,  occupancy,  and  enjoyment,  pro- 
vided the  property  is  not  used  for  private  or  corporate  profit 
or  income.''"'' 

§  4642.  —  Use  of  property.  Exemption  of  buildings  and  land 
"actually  used"  for  charitable  purposes  does  not  exempt  land 
where  buildings  had  been  destroyed  by  fire  and  not  replaced.''* 


What  are  charitable  corpora- 
tions, see  generally  §  100,  supra. 

The  property  of  a  Sunday  school 
and  publishing  society  whose  pre- 
dominant object  is  to  spread  the 
gospel  by  distribution  of  its  books 
and  Sunday  school  supplies  is  ex- 
empt from  taxation  as  property  of 
a  charitable  organization.  Congre- 
gational Sunday  School  &  Publish- 
ing Society  v.  Board  of  Review, 
290  111.  108,  125  N.  E.  7. 

A  board  aiding  the  building  of 
churches  and  supplementing  sala- 
ries of  missionaries  is  "a  purely 
public  charity"  so  as  to  be  exempt 
from  taxation,  except  as  to  income 
property.  Board  of  Home  Mis- 
sions &  Church  Extension  of  M. 
E.  Church  v.  City  of  Philadelphia, 
266  Pa.  405,  109  Atl.  664. 

Hospital  as  a  "purely  public 
charity"  so  as  to  be  exempt  from 
taxation,  see  Scott  v.  All  Saints 
Hospital,  —  Tex.  Civ.  App.  — ,  203 
S.  "W.  146. 

72  A  lease  of  part  of  the  build- 
ing does  not  affect  the  exemption. 


People  ex  rel.  Syracuse  Masonic 
Temple  v.  Ostrander,  105  N.  Y. 
Misc.  405,  173  N.  Y.  Supp.  356. 

73  Corbin  Young  Men 's  Chris- 
tian Ass'n  V.  Com.,  181  Ky.  384, 
1  A.  L.  E.  264,  205  S.  W.  388. 

74  United  Brethren  Pub.  Estab- 
lishment V.  Shaffer,  ■ —  Ind.  App. 
— ,  123  N.  E.  697. 

75  Massachusetts  General  Hos- 
pital V.  Belmont,  233  Mass.  190, 
124  N.  E.  21. 

76  Extent  of  exemption  of  rail- 
way property  in  Canada,  see  City 
of  Armstrong  v.  Canadian  North- 
ern Pac.  E.  Co.,  48  Dom.  L.  Eep. 
(Can.)   268. 

Exemption  of  lodge  building  of 
Odd  Fellows  as  used  exclusively 
for  charitable,  etc.,  purposes,  see 
People  ex  rel.  Mizpah  Lodge  v. 
Burke,  228  N.  Y.  245,  126  N.  E. 
703. 

77  Mayor,  etc.,  of  Gainesville  v. 
Brenau  College,  —  Ga.  — ,  103  S. 
E.  164. 

78  Young  Women 's  Christian 
Ass'n  V.  Monmouth  County  Board 
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§  4648.  Transfer  of  exemptioii.''9  Tax  exemptions,  although 
personal  to  a  railroad  company,  pass  to  a  lessee.*" 

§  4649.  Effect  of  consolidation  or  merger.  Merger  does  not 
destroy  tax  exemptions.*! 

V.      PEIVILEQE    TAXES,    LICENSES    AND    INCORPORATION    AND    STOCK- 
INCREASE  PEES 

§  4651.  Privilege  taxes  and  licenses.*^  A  tax  for  the  privilege 
of  doing  business  is  not  an  income  tax,  although  based  on  the 
amount  of  net  income.*^  An  annual  charge  for  the  right  to  use 
streets,  as  imposed  by  the  franchise  contract  and  subject  to 
change,  is  not  a  tax  or  license  fee,  and  an  increase  from  $100 
to  $1,200  a  year  is  proper  where  not  clearly  oppressive.**  A 
license  fee  of  one  per  cent  of  net  income  on  all  corporations 
engaged  in  business  in  the  state  is  within  the  taxing  power.*^ 

An  occupation  tax,  where  reasonable,  may  be  imposed  by  a 
municipality   on   a   telegraph   company.*^     In   computing   the 


of  Taxation,  92  N.  J.  L.  330,  105 
Atl.  726. 

79  Tax  upon  leasehold  interests 
of  lessee  in  railroad,  where  leases 
produced  a  profit  in  excess  of  the 
rental,  held  invalid  because  of 
lessor's  charter  exemption  from 
taxation,  in  Central  of  Georgia 
B.  Co.  V.  Wright,  248  U.  S.  525, 
63  L.  Ed.  401,  rev'g  146  Ga.  406, 
■91  S.  E.  471. 

80  Central  of  Georgia  E.  Co.  v. 
Wright,  250  TJ.  S.  519,  63  L.  Ed. 
1123,  rev'g  146  Ga.  406,  91  S.  E. 
471. 

81  Central  of  Georgia  E.  Co.  v. 
Wright,  250  U.  S.  519,  63  L.  Ed. 
1123,  rev'g  146  Ga.  406,  91  S.  E. 
471. 

82  Amount  of,  see  also  §  4434, 
supra. 

Occupation  taxes,  what  are,  see 
Millers'  Mut.  Fire  Ins.  Co.  v.  Aus,- 
tin,  —  Tex.  Civ.  App.  — ,  210  S. 
W.  825. 


Commutation  excise  tax  on 
street  railways  in  Massachusetts, 
see  Harvey  v.  Bay  State  St.  By. 
Co.,  —  Mass.  — ,  125  N.  B.  614. 

83  People  ex  rel.  Barcalo  Mfg. 
Co.  V.  Knapp,  187  N.  T.  App.  Div. 
89,  175  N.  Y.  Supp.  337. 

Distinction  between  excise  tax 
and  income  tax,  see  also  Under- 
wood Typewriter  Co.  v.  Cham- 
berlain, —  Conn.  — ,  108  Atl.  154. 

84  Valley  Eys.  v.  Meehanicsburg 
Borough,  265  Pa.  222,  108  Atl.  629. 

85  Equitable  Life  Assur.  Soe. 
Co.  V.  Hart,  55  Mont.  76,  173  Pac. 
1062. 

86  Fremont  v.  Postal  Telegraph- 
Cable  Co.,  103  Neb.  476,  172  N.  W. 
525. 

A  pole  rental  cannot  be  imposed 
by  a  county  on  a  telephone  com- 
pany as  a  penalty  for  bad  service 
and  high  rates,  where  the  county 
was  without  power  to  regulate  the 
service    or   rates.      Shelby    County 
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amount  of  a  license  fee  or  occupational  tax,  against  a  telegraph 
company,  mileage  used  solely  to  transmit  interstate  messages 
should  not  be  included.*''  An  annual  occupation  tax  of  sixty 
dollars,  imposed  on  a  telegraph  company  for  revenue  purposes, 
on  the  privilege  of  doing  an  intrastate  business  in  a  city  of 
over  eight  thousand  people,  is  not  unreasonable  although  the 
local  business  has  been  conducted  at  a  loss  for  two  years.** 

§  4652.  Incorporation  and  stock-increase  fees.*^ 

VI.    INHERITANCE  AND  SUCCESSION  TAXES 

§  4653.  Nature  and  validity  of  tax  in  general.®"  Where  stock 
is  delivered  by  a  father  to  a  son,  contemporaneously  with  the 
execution  of  his  will,  and  the  stock  constituted  about  three- 
fourths  of  the  estate,  the  transfer  is  taxable  as  one  made  in  con- 
templation of  death,  so  as  to  be  within  the  Transfer  Inheritance 
Tax  Act,  where  the  donor  was  71  years  old,  notwithstanding  the 
son  agreed  in  return  for  the  stock  to  pay  the  donor  a  life  annuity 
equal  in  amount  to  the  annual  dividend  on  the  stock.®^ 

§  4655.  Nonresident-owned  stock  in  domestic  corporations.®^ 

Stock  of  a  domestic  manufacturing  corporation,  owned  by  a  de- 
ceased nonresident,  is  subject  to  the  New  York  inheritance  tax.®^ 
Capital  stock  of  a  Minnesota  corporation  is  subject  to  an  in- 
heritance tax  in  Minnesota  although  the  deceased  holder  was 
domiciled  in  New  York,  kept  his  certificates  of  stock  in  that 
state,  and  the  office  for  the  transfer  of  the  stock  was  in  New 

V.   Cumberland  Telephone   &  Tele-  Note    on    ' '  Situs    of    corporate 

graph  Co.,  140  Tenn.  86,  203  S.  W.  stock    for    purposes    of    succession 

342.  tax,"  see  Ann.  Caa.  1918  A  555. 

87  Amos  V.  Postal  Telegraph-  91' In  re  Bottomley's  Estate,  — 
Cable    Co.,    76    Fla.    465,    80    So.  N.  J.  L.  — ,  111  Atl.  605. 

293.  98  For  note  on  ' '  Succession  tax 

88  Fremont  v.  Postal  Telegraph-  on  bonds  of  domestic  corporatiom 
Cable  Co.,  103  Neb.  476,  172  N.  W.  owned  by  estate  of  nonresident 
525.  and  held  at  his  residence,"  see  8 

89  See  §  225,  supra.  A.   L.   E.   863,   annotating  Walker 

90  Inheritance  tax  on  transfer  v.  People,  64  Colo.  143,  8  A.  L.  R. 
of  corporate  shares,  see  generally  855,  171  Pac.  747. 

Nickel  V.  State,  179  Cal.  126,  175  93  In   re   Lake's   Estate,   112   N. 

Pac.  641,  Y.  Misc.  681,  183  N.  Y.  Supp.  335. 
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York.'*  Stocks  and  bonds  held  by  a  trustee  within  the  state  for 
a  nonresident  beneficiary  are  subject  to  the  direct  inheritance 
tax,  where  the  beneficiary  has  no  control  over  the  property.'^ 

§4657.  Exemption  of  charitable,  religious  and  educational 
corporations.  The  Masonic  Lodge  is  a  "charitable"  and  "ben- 
evolent" corporation  so  as  to  make  devises  to  it  exempt  from  the 
transfer  tax.'^ 

§  4658.  Valuation.^''  In  valuing  stock  for  the  purpose  of  the 
Transfer  Inheritance  Tax  Act,  good  will  is  an  asset  which  may 
be  considered.'*  An  inheritance  tax  on  stock  of  a  domestic  rail- 
way company  is  not  limited  to  the  proportion  of  the  value  of 
its  property  in  the  state  to  the  value  of  all  its  property  both 
inside  and  outside  the  state.'*  Shares  of  stock  are  presumably 
worth  par,  for  purposes  of  the  inheritance  tax.^ 

VII.    FEDERAL  TAX  ON   COEPORATION,  INCOME  AND  PROFITS 

§  4659.  In  general.^  The  federal  income  tax  cannot  be  abridged 
or  enlarged  by  state  statutes.*  The  only  limitation  on  the  power 
of  Congress  in  the  imposition  of  excise  taxes  on  corporations  is 
that  they  shall  be  uniform  throughout  the  United  States,  i.  e., 
geographically  uniform.*  Certificates  of  stock  are  "property" 
within  the  income  tax  law,*  as  are  bonds.®  Net  income  of  a  cor- 
poration derived  from  exporting  goods  and  selling  them  abroad 
is  subject  to  the  1913  Income  Tax  Law,  and  is  not  unconstitu- 
tional as  violating  the  provision  "that  no  tax  or  duty  shall  be 

94  state  ex  rel.  Bodman  v:  Pro-  bate  Court,  142  Minn.  415,  172  N. 
bate  Court,  142  Minn.  415,  172  N.       "W.  318. 

W.  318.  1  Succession  of  Coleman,  —  La. 

95  In   re   Hostetter's    Estate,   —      — ,  85  So.  43. 

Pa.  — ,  109  Atl.  920.  2  Note   on  ' '  Situs  of  income   of 

96  In  re   Hiteman's   Estate,    110  corporation  for  purpose  of  income 
N.  Y.  Misc.  617,  180  N.  Y.  Supp.  tax,"  see  Ann.  Cas.  1918  A  426. 
880.  3  Boston   &  M.  E.   E.   v.   United 

97  Valuation    of    stock    for    pur-  States,  265  Fed.  578. 

pose   of   inheritance   tax,   see   also  4  Camp    Bird    v.    Howbert,    249 

In  re  Laidlaw's  Estate,  176  N.  Y.  Fed.  27. 

Supp.  885.  6  De   Ganay  v.   Lederer,   250   U. 

98  In  re  Bottomley's  Estate,  —  S.  376,  63  L.  Ed.  1042. 

N.  J.  L.  — ,  111  Atl.  605.  6  De   Ganay   v.   Lederer,   250   TJ. 

99  State  ex  rel.  Bodman  v.  Pro-      S.  376,  63  L.  Ed.  1042. 
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laid  on  articles  exported  from  any  state. ' ' ''  Imposition  of  double 
liability  where  the  return  is  false  or  fraudulent  is  not  uncon- 
stitutional as  confiscatory.*  "False"  reports,  as  used  in  the 
1909  federal  income  tax  relating  to  corporations  means  "un- 
true ' '  and  ' '  incorrect ' '  and  does  not  necessarily  mean  intention- 
ally or  fraudulently  false  .^ 

As  to  what  constitutes  income  such  as  to  be  taxable  it  is  held 
that  rent  paid  direct  to  the  stockholders  instead  of  to  the  cor- 
poration is  part  of  the  income  of  the  corporation ;  i"  that  a  build- 
ing erected  by  a  lessee  under  a  lease  prohibiting  its  removal 
becomes  the  property  of  the  lessor  when  erected  and  is  not  tax^ 
able  as  income  in  a  subsequent  year  in  which  the  lease  ter- 
minated ;  ^^  that  amounts  received  by  a  water  works  company 
for  service  connections  and  extensions  are  ' '  gross  income ' '  within 
the  1909  act,  and  there  cannot  be  deducted  the  expense  in  making 
the  connections  and  extensions ;  ^^  that  where  a  corporation,  pur- 
suant to  a  scheme  of  recapitalization,  organized  another  company 
to  which  it  transferred  its  property  for  its  stock,  except 
directors '  shares  which  were  of  greater  par  value  than  the  price 
paid  for  the  property,  there  was  no  income,  within  the  Federal 
Income  Tax  Law,  where  the  corporation  was  no  richer  after  the 
alleged  sale  than  before ;  ^^  that  receipts  and  accumulations  of 
a  business  corporation,  representing  the  sale  or  conversion  of  its 
capital,  do  not  constitute  taxable  income,  within  the  1909  law.^* 
Where  property  is  sold  at  an  advance  over  the  original  pur- 
chase price,  the  amount  of  the  advance  is  a  gain  or  profit  for 
the  purpose  of  computing  income.^^     Other  items  of  corporate 

t  Peek  &  Co.  v.  Lowe,  247  TJ.  payment  of  fixed  dividends  direct 
S.  165,  62  L.  Ed.  1049,  afC'g  234  to  the  stockholders,  such  pay- 
Fed.  125.  ments    are    income    of    the    lessor, 

8  Camp  Bird  v.  Howbert,  249  within  the  1913  Federal  Income 
Fed.  27.  Tax.      Eensselaer   &    S.   E.    Co.   v. 

9  United  States  v.  Nashville,  C.  Irwin,  249  Fed.  726. 

&  St.  L.  Ey.,  249  Fed.  678.  H  Cryan    v.    Wardell,    263    Fed. 

lowest  End  St.  Ey.  Co.  v.  Mai-  248. 

ley,     246     Fed.     625;     Blalock     v.  12  Union    Hollywood    Water    Co. 

Georgia  Ey.  &  Elec.  Co.,  246  Fed.  v.  Carter,  238  Fed.  329. 

387;    Eensselaer    &    S.    E.    Co.    v.  13  Alpha  Portland  Cement  Co.  v. 

Irwin,  239  Fed.  739.  United  States,  261  Fed.  339. 

Where      a      railway      company  14Biwabik    Min.    Co.    v.   United 

leased  its  road  ora  consideration  of  States,  242  Fed.  9. 

payment  of  interest   on  its  bonds  IB  Hays     v.     Gauley     Mountain 

direct     to     the     bondholders,     and  Coal  Co.,  247  U.  S.  189,  62  L.  Ed. 
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income  ^®  include  profits  from  a  sale  of  stock  in  another  com- 
pany,^'' dividends  received  on  stock  in  other  coinpanies,^^  etc. 
On  the  other  hand,  corporate  dividends  which  are  merely  a 
distribution  of  capital  assets  are  not  taxable  as  income,^^  nor  are 
stock  dividends  representing  surplus  profits  transferred  to  the 
corporation's  capital  account.^"    However,  a  dividend  of  shares 


1061,  followed  in  Scott  v.  Schwab, 
255  Fed.  57. 

16  Selling  price  of  ore  of  mining 
company  which  was  lessee  of  mine, 
as  income,  see  Biwabik  Min.  Co. 
V.  United  States,  242  Fed.  9. 

Where  a  sole  stockholder  re- 
leased a  debt  owing  by  him  to  the 
corporation,  such  sum  should  be 
treated  as  capital  rather  than  in- 
come of  the  company,  for  income 
tax  purposes.  United  States  v. 
Oregon-Washington  E.  &  Nav.  Co., 
251  Fed.  211. 

17  The  actual  value,  and  not  the 
book  value  put  on  stock  of  an- 
other company  held  by  a  corpora- 
tion, must  be  considered  in  de- 
termining the  income  in  case  of 
sale  of  such  stock.  United  States 
V.  Guggenheim  Exploration  Co., 
238  Fed.  231. 

Profits  from  stock  in  a  corpora- 
tion bought  by  another  company 
before  1909  and  sold  after  Jan. 
1,  1909,  are  income  only  to  the 
extent  that  the  selling  price  ex- 
ceeded the  ascertained  market 
value  on  Jan.  1,  1909.  Cleveland, 
C,  C.  &  St.  L.  Ey.  Co.  v.  United 
States,  242  Fed.  18. 

Where  a  corporation  bought 
shares  of  stock  of  another  com- 
pany before  the  enactment  of  the 
Federal  Income  Tax  Act  and  sold 
them  afterwards,  only  the  advance 
deemed  to  have  accrued  since  Dee. 
31,  1908,  is  corporate  income. 
United  States  v.  Cleveland,  C,  C. 
&  St.  L.  Ey.  Co.,  247  U.  S.  195, 
62  L.  Ed.  1061,  aff'g  242  Fed.  18; 


Hays  v.  Gauley  Mountain  Coal  Co., 
247  U.  S.  189,  62  L.  Ed.  1061,  rev'g 
on  other  grounds  230  Fed.  110. 

18  A  dividend  on  stock  of  a  sub- 
sidiary company,  paid  to  the  hold- 
ing company,  is  income  of  the  lat- 
ter. Southern  Pac.  Co.  v.  Lowe, 
238  Fed.  847. 

An  annual  dividend  received  by 
a  corporation  is  income  ' '  accru- 
ing" during  the  year  received  al- 
though earned  in  part  in  preced- 
ing years.  Skinner  v.  Union  Pac. 
Coal  Co.,  249  Fed.  152. 

Dividends  declared  in  1910,  al- 
though paid  in  part  from  earnings 
before  1909,  were  subject  to  an 
excise  tax  as  distinguished  from 
an  income  tax,  in  the  hands  of  a 
corporation  as  a  stockholder. 
United  States  v.  Philadelphia,  B.  & 
W.  E.  Co.,  262  Fed.  188. 

■19  Southern  Pac.  Co.  v.  Lowe, 
238  Fed.  847. 

Dividends  earned  by  subsidiaries 
and  paid  to  the  parent  company, 
where  the  earnings  were  accumu- 
lated before  the  taxing  year  and 
had  practically  become  capital,  are 
not  subject  to  income  tax,  since 
the  transaction  should  be  regarded 
as  bookkeeping  rather  than  as 
' '  dividends  declared  and  paid  in 
the  ordinary  course  by  a  corpora- 
tion." Gulf  Oil  Corporation  v. 
Lewellyn,  248  U.  S.  71,  63  L.  Ed. 
133,  rev'g  245  Fed.  1. 

aOTowne  v.  Eisner,  245  U.  S. 
418,  62  L.  Ed.  373,  L.  E.  A.  1918  D 
254,  rev'g  on  this  question  242 
Fed.  702. 
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owned  in  another  company  is  not  a  stock  dividend  but  is  subject 
to  the  income  tax  the  same  as  a  dividend  payable  in  money .^^ 
Accumulations  accruing  to  a  corporation  through  surplus  earn- 
ings or  appreciation  in  property  value,  before  the  1913  federal 
act  went  into  effect,  are  not  taxable  as  income ;  and  this  applies 
to  dividends  credited  to  the  parent  company  by  a  subsidiary 
whose  stock  was  all  owned  by  the  parent  company  where  the 
dividend  merely  represented  surplus  accumulated  before  1913.** 
The  amount  of  timber  bought  and  afterwards  manufactured  into 
lumber  and  sold,  increased  in  value  between  the  time  of  pur- 
chase and  the  effective  date  of  the  Federal  Income  Tax  Act  of 
1909,  is  not  income.**  The  increased  value  of  capital  is  not 
income,**  and  the  claim  for  an  income  tax  cannot  be  based  on 
mere  bookkeeping  of  a  corporation.*^  Income  tax  on  insurance 
corporations,  limited  to  income  "received"  during  the  year,  in- 
cludes sums  paid  agents  but  not  paid  over  to  the  treasurer ;  *® 
but  excess  premiums  collected  and  returned  to  stockholders  are 
not  income  *'  nor  are  premiums  accruing  or  coming  due,  but  not 
paid  during  the  tax  year.**  Moneys  paid  by  lessees  to  a  mining 
company  as  lessor  were  considered  not  as  converted  capital  but 
as  rents  or  royalties  so  as  to  be  income  under  the  1909  law.*' 
Interest  on  margin  accounts,  received  by  a  brokerage  company, 
must  be  listed  as  part  of  the  gross  income,  and  interest  paid  by 
the  company  on  such  transactions  cannot  be  deducted  in  excess 
of  the  interest  of  the  debts  up  to  the  amount  of  the  capital 
stock.*" 

In  regard  to  deductions,  and  what  may  be  deducted  by  cor- 
porations from  their  income,  under  the  federal  act,  it  is  held 
that  money  spt  apart  on  the  corporate  books  each  year  until  the 

21  Peabody  v.  Eisner,  247  U.  S.  tJnited  States,  251  XT.  S.  342,  64  L. 
347,  62  L.  Ed'.  1152.  Ed.  297. 

22  Southern  Pac.  Co.  v.  Lowe,  27  New  York  Life  Ins.  Co.  v. 
247  U.  S.  330,  62  L.  Ed.  1142,  rev'g  Anderson,  263  Fed.  527. 

238  Fed.  847.  28  Lumber  Mut.  Fire  Ins.  Co.  v. 

23  Doyle    V.    Mitchell   Bros.    Co.,       Malley,  256  Fed.  380. 

247  U.  S.  179,  62  L.  Ed.  1054,  aff'g  29  Von     Baumbaeh     v.     Sargent 

235  Fed.  686.  Laud  Co.,  242  U.  S.  503,  61  L.  Ed. 

24  Southern    Pac.    Co.    v.    Lowe,       460,  rev'g  219  Fed.  31. 

238  Fed.  847.  '  30  Altheimer     &     Eawlings     Inv. 

26  Forty  Fort  Coal  Co.  V.  Kirken-  Co.  v.  Allen,  248  Fed.  688;   s.   c, 

dall,  233  Fed.  704.  246  Fed.  270. 

26  Maryland     Casualty     Co.     v. 

782 


Ch.  59]  Taxation  [§4659 

maturity  of  certain  bonds  to  meet  the  loss  from  selling  the  bonds 
below  par  was  not  the  payment  of  interest  nor  did  it  represent 
a  loss  actually  sustained  within  the  year,  within  the  Federal 
Income  Tax  Law ;  ^^  that  the  costs  of  additions  to  the  equip- 
ment or  improvements  of  the  road  cannot  be  deducted  by  a 
railroad  company  as  "operating  expenses"  or  cost  of  "main- 
tenance " ;  *^  that  necessary  repairs  of  ships  may  be  deducted 
by  a  corporate  shipowner  in  figuring  its  tax ;  ^^  that  an  insur- 
ance company  the  greater  part  of  whose  assets  is  bonds,  stocks, 
etc.,  may  deduct  from  income  the  market  depreciation  of  such 
securities  during  the  year ;  ^*  that  if  there  is  no  paid  up  capital 
stock,  interest  paid  on  debts  not  in  excess  of  the  paid  up  capital 
stock,  cannot  be  deducted ;  ^^  and  that  a  corporation  receiving 
dividends  from  another  corporation  cannot  deduct  from  its  gross 
income  taxes  paid  on  its  stock  by  the  latter  corporation,  if  it  did 
not  include  the  amount  of  such  taxes  in  its  return  as  income.'® 
The  depktion  of  a  mine  resulting  from  the  removal  of  ore  in 
the  course  of  its  operation  is  not  a  "depreciation  of  property" 
for  which  a  deduction  may  be  made  under  the  1909  law.*'  A 
mining  company,  for  the  purpose  of  determining  its  net  income, 
is  not  entitled  to  deduct  from  its  gross  income  any  amount  what- 
ever on  account  of  depletion  or  exhaustion  of  ore  bodies  caused 
by  its  operations  for  the  year  for  which  the  tax  is  assessed,  nor 
to  deduct  the  cost  value  of  the  ore  in  the  ground  before  it  was 
mined.'*  The  corporate  lessee  of  a  mine  is  not  entitled  to  a 
deduction  for  depletion  in  computing  its  income  tax.'*  ' '  Paid-up 
capital  stock, ' '  as  used  in  the  1909  Federal  Excise  Tax  Act  pro- 
si  Southern  Pac.  E.  Co.  v.  Muen-  Land  Co.,  242  XT.  S.  503,  61  L.  Ed. 
ter,  260  Fed.  837.  460,  rev'g  219  Fed.  31;  Camp  Bird 

32  Grand  Eapids   &  I.   E.   Co.  v.       v.  Howbert,  262  Fed.  114. 

Doyle,    245    Fed.    792,    construing  Value  of  ore  disposed  of  during 

1909  statute.  tax   year   held    not    deductible    by 

33  San  Francisco  &  P.  S.  S.  Co.  lessee   of  mine  as   depreciation   of 
V.  Scott,  253  Fed.  854.  capital  assets,  in  United  States  v. 

34  New    York    Life    Ins.    Co.    v.  Biwabik  Min.   Co.,  247  TJ.  S.   116, 
Anderson,  263  Fed.  527,  rev'g  262  62  L.  Ed.  1017,  rev'g  242  Fed.  9. 
Fed.  215.  38  Goldfleld  Consol.  Mines  Co.  v. 

35  Associated   Pipe    Line    Co.    v.  Scott,    247   TJ.    S.    126,    62   L.   Ed. 
United  States,  258  Fed.  800.  1022. 

36  United   States  v.   Aetna  Life  39  Weiss    v.    Mohawk    Min.    Co., 
Ins.  Co.,  260  Fed.  333.  264  Fed.  502. 

37  Von     Baumbach     v.     Sargent 
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viding  that  interest  paid  shall  be  deducted  from  income  "to  an 
amount  of  such  *  *  *  indebtedness  not  exceeding  the  paid- 
up  capital  stock  of  such  corporation  *  *  *  outstanding  at 
the  close  of  the  year,"  means  such  an  amount  received  by  the 
corporation  as  does  not  exceed  the  par  value  of  the  outstanding 
shares,  plus  the  amount  received  for  any  part-paid  stock.*"  It 
means  the  paid-up  capital  stock  at  par  value,  and  there  cannot 
be  added  a  premium  received  on  sale  of  its  stock,  in  order  to 
increase  the  deduction.*^ 

A  corporation,*"  including  railroad*'  and  street  railroad** 
companies,  ceases  to  do  business  so  as  to  be  not  subject  to  the 
1909  statute,  where  it  leases  all  of  its  property.  Under  the 
1913  Income  Tax  Act,  however,  a  corporation  is  Liable  to  a  tax 
on  income  although  not  engaged  in  business,  as  where  it  has 
leased  all  its  property.*^  A  railroad  company  which  has  leased 
its  property  for  a  long  term  on  consideration  of  payment  of 
interest  on  bonds  direct  to  bondholders  and  payment  of  fixed 
dividends  directly  to  stockholders,  is  nevertheless  subject  to  the 
federal  income  tax.*^ 

A  corporation  is  not  "doing  business"  within  the  1909  act, 
merely  because  it  reduces  its  indebtedness  by  means  of  a  sink- 

40  United  States  v.  New  York,  leased  all  its  property  to  another, 
N.  H.  &  H.  E.  Co.,  265  Ped.  paying  a  fixed  rental  to  the  les- 
331,  343,  holding  that  it  does  not  sor,  is  not  carrying  on  business 
mean  "the  aggregate  amount  re-  within  the  1909  law,  althoTigh  it 
ceived  by  the  corporation  for  the  retains  its  corporate  existence,  has 
shares,  the  full-paid  stock  receipts,  an  office,  and  makes  improvements 
and  part-paid  stock  receipts  issued  called  for  by  the  lease.  Jasper  & 
by  it,  even  though  said  sum  be  E.  Ey.  Co.  v.  Walker,  238  Fed. 
in  excess  of  the  par  value."  533. 

41  Boston  &  M.  E.  E.  v.  United  44  West  End  St.  E.  Co.  v.  Mal- 
States,  265  Fed.  578.  ley,  246  Fed.  625. 

48  New  York  Mail  &  Newspaper  A  surrender  of  its  property  by  a 

Transp.  Co.  v.  Anderson,  234  Fed.  street    railroad    company    for    999 

590.  years,  in  effect  a  lease,  stops  the 

What     constitutes     carrying     on  income    tax.      McCoach    v.    Conti- 

business   within   meaning   of   1909  nental  Passenger  E.  Co.,  233  Fed. 

statute,  see  Von  Baumbach  v.  Sar-  976. 

gent  Land  Co.,   242  U.  S.  503,  61  45  Eensselaer  &  S.  E.  Co.  v.  Ir- 

L..  Ed.  460,  rev'g  219  Fed.  31.  win,  249  Fed.  726. 

43  Old  Colony  E.  Co.  v.  Gill,  257  46  Northern  E.  Co.  v.  Lowe,  250 

Fed.  220.  Fed.   856,   following   Eensselaer   & 

A   railroad   company   which  has  S.  E.  Co.  v.  Irwin,  249  Fed.  726. 
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ing  fund  or  renews  its  bonded  indebtedness  by  extending  the 
terms  thereof,  nor  because  it  disburses  money  received  from 
the  operating  company  in  discharge  of  corporate  obligations.*' 

Where  a  terminal  railway  company  was  organized  by  four 
railroad  companies,  it  is  subject  to  the  federal  excise  tax  al- 
though merely  an  agency  for  the  four  companies.**  Where  a 
pipe  line  company  was  organized  by  and  did  business  for  only 
two  other  pipe  line  corporations,  it  was  doing  business  for  profit 
within  the  Federal  Income  Tax  Law.*' 

The  situs  of  stock  and  bonds,  for  the  purpose  of  the  federal 
income  tax,  may  be  separated  from  the  domicile  of  the  owner  in 
a  foreign  country,  where  held  by  an  agent  in  this  country  and 
the  corporations  are  United  States  corporations.^" 

Before  the  1916  statute,  corporate  receivers  were  not  subject 
to  the  income  tax.^^  A  fund  in  the  hands  of  receivers  of  an 
insolvent  railroad  company,  representing  the  net  proceeds  in 
operating  the  road  over  and  above  expenses,  is  not  subject  to 
the  income  tax.^*  Only  net  income  earned  by  a  trustee  while 
operating  the  business  of  a  bankrupt  corporation  is  taxable,  and 
hence  moneys  received  by  him  while  not  carrying  on  the  busi- 
ness are  not  taxable.** 

So  far  as  stockholders  of  a  corporation  are  concerned,  they 
are  subject  to  the  federal  income  tax  on  dividends  received  by 
them  ** — except   stock   dividends  ®* — and  profits  in   selling   the 

47MeCoach   v.   Continental  Pas-  BSin  re  Heller,  Hirsh  &  Co.,  258 

senger  H.  Co.,  233  Fed.  976.  Fed.  208." 

48  Houston  Belt  &  Terminal  Ey.  S4  Where     dividends     are     paid 
Co.  V.  United  States,  250  Fed.  1.  during  or  after  1913,  they  are  tax- 
Terminal   company   whose   stock  able   as   income,   in   the   hands   of 

was  held  by  five   railroad   compa-  stockholders,  under  the  surtax  pro- 

nies  held   "organized   for  profit"  vision,  although  paid  from  a  sur- 

and  "engaged  in  business"  with-  plus      accumulated     before      1913. 

in    Federal    Income    Tax    Act    of  Peabody  v.  Eisner,  247  TJ.  S.  347, 

1909,   in    Boston    Terminal   Co.    v.  62  L.  Ed.  1152;  Lynch  v.  Hornby, 

Gill,  246  Fed.  664.  247  V.  S.  339,  62  L.  Ed.  1149,  rev'g 

49  Associated   Pipe   Line    Co.   v.  236  Fed.  661. 

United  States,  258  Fed.  800.  66  Eisner   v.    Macomber,    252    U. 

50  De  Ganay  v.  Lederer,  250  U.  S.  189,  64  L.  Ed.  521,  9  A.  L.  E. 
S,  876,  63  L.  Ed.  1042.  1570;  Loomis  v.  Wattles,  266  Fed. 

51  Scott  V.  Western  Pac.  E.  Co.,  876;  United  States  v.  Philadelphia, 
246  Fed.  545.  B.  &  W.  E.  Co.,  262  Fed.  188.     Con- 

62  Equitable  Trust  Co.  v.  West-  tra.  Gulf  Oil  Corporation  v.  Lew- 
em  Pac.  Ey.  Co.,  236  Fed.  813.  ellyn,  242  Fed,  709. 
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stock.^®  Where  the  market  value  of  stock  had  increased  to  double 
par  value  prior  to  the  1913  Income  Tax  Act,  and  afterwards 
the  company  sold  all  its  property  and  distributed  the  proceeds 
among  its  stockholders,  the  value  received  in  excess  of  par  was 
not  taxable  income  in  their  hands,  since  accruing  before  1913.^'' 

Stockholders  who  received  the  assets  of  the  corporation  on 
its  dissolution  before  the  1916  Federal  Income  Tax  Act  increas- 
ing the  amount  of  the  tax  on  corporations  for  that  year,  are 
liable  for  the  increase,  although  the  corporation  paid  before  its 
dissolution  the  tax  payable  before  the  1916  raise. ^' 

A  fund  loaned  to  a  hospital  which  is  itself  exempt  from  taxa- 
tion is  not  subject  to  the  federal  income  tax  where  the  fund  is 
practically  owned  by  the  hospital.^' 

VIII.    STATE  INCOME  TAXES    [nEW] 

§4659a[New].  In  general.    In  several  of  the  states,  income 

taxes  are  levied  on  individuals  and  corporations   pursuant  to 

•  state  statutes.^"    Corporations  may  be  classified  separately  from 


Stock  dividends  as  income  for 
purposes  of  taxation,  see  note  in 
9  A.  L.  E.  1594. 

Stock  dividends  aa  taxable,  see 
articles  in  20  Columbia  L.  Eev. 
536-549;  33  Harvard  L.  Eev.  885- 
901;  18  Michigan  L.  Eev.  689-692. 

56  Where  a  resale  of  stock  is 
made,  interest  from  the  date  of 
the  purchase  to  the  date  of  the 
sale  should  not  be  added  to  the 
purchase  price  to  ascertain  its 
cost,  in  figuring,  the  profit  on  the 
sale  for  income  tax  purposes. 
Hays  V.  Gauley  Mountain  Coal 
Co.,  247  U.  S.  189,  62  L.  Ed.  1061, 
rev'g  230  Fed.  110. 

67  Lynch  v.  Turrish,  247  XT.  S. 
221,  62  L.  Ed.  1087,  afE'g  236  Fed. 
653. 

The  amount  in  excess  of  the  par 
value  and  of  the  actual  value  of 
the  stock  in  1903,  derived  by  a 
stockholder  exclusively  from  the 
increase  in  the  value  of  his  stock 
prior  to  the  date  the  1913  act  be- 


came effective,  but  first  realized 
by  him  in  cash  by  a  distribution 
of  the  proceeds  of  sale  of  the  cor- 
porate property  in  1914,  is  not  tax- 
able income.  Lynch  v.  Hornby, 
236  Fed.  661;  Lynch  v.  Turrish, 
236 -Fed.  653,  aff'd  247  TJ.  S.  221, 
62  L.  Ed.  1087. 

S8  United  States  v.  McHatton, 
266  Fed.  602. 

69Lederer  v.  Stockton,  266  Fed. 
676. 

60  See  Underwood  Typewriter 
Co.  V.  Chamberlain,  —  Conn.  — , 
108  Atl.  154;  Turkey  Knob  Coal 
Co.  V.  Hallanan,  —  "W.  Va. — ,  99 
S.  E.  849,  corporate  tax. 

A  state  tax  on  gross  receipts  on 
"business  of  electric  light  com- 
panies" does  not  cover  receipts  of 
such  a  company  from  sale  of 
steam  and  merchandise.  Com.  v. 
Harrisburg  Light,  &  Power  Co.,  262 
Pa.  238,  105  Atl.  80. 

The  1919  Alabama  Income  Tax 
Act     was     held     unconstitutional. 
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individuals  for  the  purpose  of  state  income  taxation.^^  State 
income  tax  laws  do  not  surrender  the  power  to  tax  property  of 
corporations.®^  A  state  may  impose  an  income  tax  on  corpora- 
tions by  adopting  the  definition  of  net  income  in  the  federal 
income  tax  statutes.®* 

A  state  income  tax  on  corporations  may  include  net  income 
derived  from  transactions  in  interstate  commerce,  figured  accord- 
ing to  the  business  done  in  the  state.®*  A  state  income  tax  is 
not  an  unlawful  burden  on  interstate  commerce  because  imposed 
on  the  net  income  of  a  foreign  corporation  derived  from  retail 
sales  in  the  state  of  milk  brought  from  other  states.®^ 

The  Massachusetts  statute  imposing  an  income  tax  on  cor- 
porations applies  only  to  such  portion  of  the  net  income  as  the 
United  States  under  its  laws  actually  requires  a  tax  to  be  paid 
to  it.®®  A  lease  of  all  of  a  railroad  for  99  years  precludes  taxing 
the  lessor  as  one  "doing  business  for  profit,"  under  the  Massa- 
chusetts statute.®'  In  that  state,  dividends,  to  be  taxable  as  in- 
come, need  not  be  paid  in  money.®* 

Net  income^  within  the  New  York  Income  Tax  Law,  means  the 
same  as  in  the  Federal  Income  Tax  Law.®'  It  includes  amounts 
compelled  to  be  paid  as  excess  profits  tax.''®  A  foreign  corpora- 
tion cannot  complain  of  the  New  York  Income  Tax  Law  because 
of  being  required  to  adjust  its  system  of  accounting  and  paying 

Eliasberg  Bros.   Mercantile  Co.  v.  from    exempt    from    the    state    in- 

Grimea,  —  Ala.  — ,  86  So.  56.  come  tax.     H.  P.  Hood  &  Sons  v. 

61  State  ex  rel.  Atwood  v.  John-  Com.,  —  Mass.  — ,  127  N.  E.  497. 
son,  170  Wis.  218,  175  N.  W.  589.  66  American     Printing      Co.     v. 

62  Ludlow-Saylor  Wire  Co.  v.  Com.,  231  Mass.  237,  120  N.  E.  686. 
Wollbrinek,  275  Mo.  339,  205  S.  67  Attorney  General  v.  Ware 
W.  196.  Eiver  E.   Co.,   233   Mass.  466,  124 

63  Underwood  Typewriter  Co.  v.  N.  E.  289;  Attorney  General  v. 
Chamberlain,  —  Conn.  — ,  108  Atl.  Boston  &  A.  E.  Co.,  233  Mass, 
154.  460,  124  N.  E.  257: 

64TJnited     States    Glue     Co.    v.  68  Wilder  v.  Trefry,  —  Mass. —, 

Town  of  Oak  Creek,  247  TJ.  S.  321,  125  N.  E.  689. 

62  L.  Ed.  1135,  afE'g  161  Wis.  211,  69  People    ex    rel.    Barcalo    Mfg. 

Ann.  Cas.  1918  A  421,  153  N.  W.  Co.  v.   Knapp,  227   N.   Y.   64,   124 

241.  N.   E.   107,   afe'g  187  N.  Y.  App. 

65  Eetail  sales  of  milk  in  Massa-  Div.  89,  175  N.  Y.  Supp.  337. 

chusetts  by  a  foreign  corporation  70  People    ex   rel.    Barcalo    Mfg. 

after  being  transported  from  other  Co.   v.  Knapp,   227   N.   Y.   64,   124 

states  is  not  interstate  commerce  N.   E.   107,   aff'g  187   N.  Y.   App. 

so  as  to  make  net  income  there-  Div.  89,  175  N.  Y.  Supp.  337. 
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salaries,  to  the  extent  required  to  fulfil  the  duty  of  deducting 
and  withholding  the  tax  on  income  of  its  officers  and  employees 
earned  in  New  York.'^ 

A  Maine  corporation  doing  business  in  Rhode  Island  and  New 
York  City,  and  which  owns  all  the  stock  of  a  corporation  organ- 
ized by  it  in  New  York,  cannot  deduct  the  tangible  assets  of 
the  New  York  corporation  in  determining  the  "corporate  ex- 
cess" under  the  1912  Rhode  Island  statute.''^ 

In  Wisconsin,''*  the  federal  income  tax  cannot  be  deducted 
from  income  in  determining  the  state  income  tax.''*  The  fact 
that  the  surtax  of  an  individual  in  that  state  begins  with  the 
fourth  thousand  of  income,  while  that  of  corporations  begins  with 
the  first  thousand,  does  not  make  the  income  tax  invalid.''^  .Under 
the  Wisconsin  Income  Tax  Law  of  1917,  a  dividend  paid  by  a 
holding  company  from  surplus  accrued  before  1911  is  not  tax- 
able as  income.''^ 


Tl  Travis  v.  Yale  &  Towne  Mfg. 
Co.,  252  U.  S.  60,  64  L.  Ed.  460, 
aff'g  262  Fed.  576. 

V2  Washburn  Wire  Co.  v.  Bliss, 
—  E.  I.  — ,  105  Atl.  179. 

TSSee  United  States  Glue  Co.  v. 
Town  of  Oak  Creek,  161  Wis.  211, 
Ann.  Cas.  1918  A  421,  153  N.  W. 
241. 

School  corporation  held  organ- 
ized for  profit  so  as  to  be  not  ex- 
empt from  state  income  tax,  see 
St.  John's  Military  Academy  v. 
Larson,  168  Wis.  357,  170  N.  W. 
269. 


State  income  tax  on  stockhold- 
ers, under  Wisconsin  statute,  see 
State  ex  rel.  Howe  v.  Lee,  —  Wis. 
— ,  178  N.  W.  471. 

74  State  ex  rel.  Stern  Milling 
Co.  V.  Wisconsin  Tax  Com'r,  170 
Wis.  506,  175  N.  W.  931. 

TS  State  ex  rel.  Atwood  v.  John- 
son, 170  Wis.  218,  175  N.  W.  589. 

76  State  ex  rel.  Moon  v.  Ny- 
gaard,  170  Wis.  415,  175  N.  W. 
810. 
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CHAPTER  60 

Combination,  Consolidation  and  Mergee  of  Corpobations 

I.    GENERAL    CONSIDERATIONS 

§  4662.  What  constitutes  consolidation — Merger  distinguished  from  con- 
solidation. 

§  4663.  —  Reorganization. 

§  4665.  Combinations  in  general  distinguished  from  consolidation  and 
merger — In  general. 

§  4666.  —  Mere  purchase  and  sale  of  assets. 

II.  POWER  TO  CONSOLIDATE  OR  MERGE 

§4670.  General  rule. 

§  4674.  Eatification  as  equivalent  to  prior  grant  of  power. 
§  4676.  Consideration  and   construction   of   statutes   as   permitting   or   for- 
bidding consolidation — In  general. 
§  4677.  —  Statutes  applicable  only  to  particular  kinds  of  corporations. 
§  4678.  Statutory  prohibitions — In  general. 
§  4681,  —  Parallel  or  competing  lines. 
§  4682.  Imposing  conditions  on  power  to  consolidate. 
1 4685.  Consent  of  stockholders. 

III.  PROCEDURE  TO  EPPECT  CONSOLIDATION 

§  4691.  Contents   of   the   articles   or   agreement. 
§  4695.  Payment  of  incorporation  fees. 

IV.  EEPECT  OP  CONSOLIDATION  OR   MERGER  AS   TO  CREATING  NEW  CORPORATION 

AND  DISSOLVING  OLD  ONES 

§  4699.  General   considerations. 

5  4700.  Consolidation  as  creating  new  company. 

§  4703.  Extinguishment  of  constituent  corporations — In  general. 

§  4706.  —  Continuance  of  constituent  companies  for  particular  purposes. 

V.  RIGHTS,  POWERS,  PRANCHISES,  PRIVILEGES  AND  PROPERTY  OP  CONSOLIDATED 

OR  ABSORBING  CORPORATION 

5  4710.  As  dependent  upon  nature  of  combination — In  general. 

§  4711.  —  Where  one  corporation  merely  purchases  the  property  of  an- 
other. 

5  4712.  —  In  case  of  consolidation. 

789 


§  4662]  Private  Corporations  [Ch.  60 

§  4713.  As  dependent  on  laws  in  force  at  time  of  consolidation. 

§  4715.  Particular  powers  and  rights  acquired. 

§  4720.  Power  of  new  or  absorbing  company  to  issue  stock. 

VI.   DEBTS,   LIABILITIES   AND   BTJKDENS 

§  4729.  General   considerations. 

§  4730.  Liens  and  obligations  running  with  the  property. 
§  4741.  Special  agreement  to  pay  or  assume  liabilities — In  general. 
§  4743.  —  Debts  or  liabilities  included. 

§  4746.  Where  new  corporation  created  by  consolidation — In  general. 
§  4747.  —  Liability   for   torts. 

5  4748.  —  Liability  as  limited  to  value  of  property  received. 
§  4750.  In  case  of  statutory  merger. 

§  4751.  In  case  of  mere  purchase  or  transfer  of  property  of  another  com- 
pany— General  rule. 
§  4757.  —  Property  as  subject  to  equitable  lien. 

"Vn.   BIGHTS  AND  LIABILITIES  Or  ASSENTING  STOCKHOLDEES 

§  4775.  Liability  for  debts  of  the  corporation. 

VIII.   EFFECT  OF  UNAUTHOEIZED,  IBKEGULAE  OB  FEAUDULENT  CONSOLIDATION  OB 

COMBINATION 

§  4781.  Eights  of  dissenting  stockholders. 

IX.  DE  FACTO  CONSOLIDATED  CORPORATIONS 

§  4785.  General  rule. 

X.  EIGHTS   OF  DISSENTING   STOCKHOLDERS 

S  4791.  Injunction  against  consolidation. 

§  4795.  Jurisdiction,  parties   and  procedure   in  actions   to   prevent   or  set 
aside  consolidation. 

XI.   REMEDIES  AND  PROCEDURE  RELATING  TO  ACTIONS  BY  OR  AGAINST 
COMPANIES 

§  4809.  Actions   by   consolidated    or   purchasing   company. 

5  4811.  Effect  of  consolidation  or  merger  while  action  is  pending. 

5  4813.  Evidence  of  consolidation  and  presumptions  in  favor  of. 

XII.   CONSOLIDATION     OF     CORPORATIONS    CREATED    BY    DIFFERENT    STATES 

§  4823.  Corporation  as   domestic   one  in  each   of   states. 
5  4827.  Jurisdiction  of  courts  over  actions. 

I.    GENERAL   CONSIDERATIONS 

§4662.  What     constitutes     consolidation — Merger     distin- 
guished from  consolidation.     A  consolidation  differs  from  a 
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merger.^  Strictly  speaking,  a  consolidation  is  the  unifying  of 
two  or  more  corporations  into  a  single  new  corporation,  while  a 
merger  means  the  absorption  of  one  corporation  by  another.^ 

§4663.  — Reorganization,  A  consolidation  or  merger  is  to 
be  distinguished  from  a  reorganization  by  organization  of  a  new 
corporation  by  officers  and  stockholders  of  an  existing  company, 
with  an  exchange  of  stock.' 

§  4665.  Combinations  in  general  distinguished  from  consoli- 
dation and  merger — In  general.  The  American  Railway  Ex- 
press Company,  formed  during  the  world  war,  is  not  a  consolida- 
tion or  merger.* 

§  4666.  —  Mere  purchase  and  sale  of  assets.  A  mere  sale  of 
all  the  corporate  property  is  to  be  distinguished  from  a  merger 
or  consolidation.^  A  purchase  of  all  the  corporate  assets  by  an- 
other corporation,  and  the  assumption  of  its  debts,'  does  not  con- 
stitute a  merger  or  consolidation.^  Advertising  a  change  as  a 
consolidation  and  merger  does  not  affect  its  real  nature  as  a 
sale.'' 

II.  POWER  TO  CONSOLIDATE  OB  MERGE 

§  4670.  General  rule.  Power  to  consolidate  or  merge  is  not 
inherent  but  must  be  expressly  or  impliedly  conferred.*  Corpo- 
rations not  otherwise  authorized  to  consolidate  cannot  effect  a 

1  State  V.  Atlantic  Coast  Line  6  Drovers '  &  Mechanics '  Nat. 
R.  Co.,  202  Ala.  558,  81  So.  60;  Bank  v.  First  Nat.  Bank,  260 
Collinsville  Nat.  Bank  v.  Esau,  —      Fed.  9. 

Okla.  — ,  176  Pac.  514.  A   merger   is   not   technically   a 

2  State  V.  Atlantic  Coast  Line  sale.  Hydraulic  Power  Co.  v.  Pet- 
it. Co.,  202  Ala.  558,  81  So.  60.  tibone  Cataract  Paper  Co.,  112  N. 

3  Collinsville  Nat.  Bank  v.  Esau,  Y.  Misc.  528,  183  N.  Y.  Supp.  373. 
—  Okla.  — ,  176  Pac.  514.  7  Drovers'    &    Mechanics'    Nat. 

4McAlister     v.     American     Ey.  Bank    v.    First    Nat.    Bank.    260 

Exp.  Co.,  179  N.  C.  556,  103  S.  E.  Fed.  9. 

129.  8  North      American      Union      v. 

BMcAlister     v.     American     Ey.  Johnson,   —   Ark.   — ,   219   S.   W. 

Exp.  Co.,  179  N.  C.  556,  103  S.  E.  769. 
129;     Collinsville     Nat.     Bank     v. 
Esau,  —  Okla.  — ,  176  Pac.  514. 
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consolidation  by  one  company  purchasing  the  stock  of  the  other 
and  then  dissolving  the  latter  corporation.' 

§4674.  Ratification  as  equivalent  to  prior  grant  of  power. 

A  statute  ratifying  a  consolidation  agreement  does  not  delegate 
legislative  power  to  the  new  company  by  authorizing  it  to  adopt 
the  name  of  one  constituent  and  the  charter  of  another  eon» 
stituent.^"  It  is  not  necessary  that  either  the  consolidation  agree- 
ment, or  the  charter  of  a  constituent  with  its  amendments,  be 
incorporated  in  statutes  ratifying  such  agreement,  and  author- 
izing the  new  company  to  adopt  as  its  own  the  charter  of  one  of 
the  constituent  companies.^! 

§  4676.  Consideration  and  construction  of  statutes  as  permit- 
ting or  forbidding  consolidation — In  general.  ^^ 

§4677.  — Statutes  applicable  only  to  particular  kinds  of 
corporations.  Statutes  authorizing  consolidation  of  ' '  street  rail- 
ways" authorizes  consolidation  of  a  city  line  and  an  interurban 
line.^* 

§  4678.  Statutory  prohibitions — In  general.  Statutes  for- 
bidding consolidation  except  in  ease  of  manufacturing  corpora- 
tions preclude  a  consolidation  of  a  domestic  with  a  foreign  cor- 
poration not  engaged  in  manufacturing.^* 

§  4681.  —  Parallel  or  competing  lines.  Statutes  prohibiting 
the  consolidation  of  competing  "telegraph"  companies  have  been 
held  applicable  to  telephone  companies  created  under  the  statute 
relating  to  telegraph  companies.^^ 

9  In  re  Doe  Eun  Lead  Co.,  —  IS  Milwaukee  v.  Eailroad  Com- 
Mo.  — ,  223'  S.  W.  600.                             mission,  169  Wis.  559,  173   N.  W. 

10  Southern  K.  Co.  v.  Lancaster,       329. 

149  Ga.  434,  100  S.  E.  380.  Uln  re  Doe  Eun  Lead   Co.,  — 

11  Southern  E.  Co.  v.  Lancaster,      Mo.  — ,  223  S.  W.  600. 

149  Ga.  434,  100  S.  E.  380.  15  Coekranton    Tel.    Co.    v.    Pub- 

is Consolidation      of      cemetery       lie    Service    Commission,    263    Pa. 
companies   as   affected  hj  statute,       506,  107  Atl.  23. 
see    In    re    Chauncey,    106    N.    T. 
Misc.  534,  175  N.  Y.  Supp.  2. 
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§  4682;  Imposing  conditions  on  power  to  consolidate.  Under 
the  Illinois  statute  authorizing  railroad  companies  incorporated 
in  the  state  to  purchase  two-thirds  or  more  of  the  stock  of  con- 
necting roads  in  other  states,  but  providing  that  the  purchaser 
shall  take  all  the  stock  that  "may  be  offered"  and  that  the 
"terms"  of  purchase  of  all  shares  "shall  be  the  same  to  all 
stockholders,"  it  is  held  (1)  that  the  statute  applies  to  a  propo- 
sition to  purchase  as  well  as  an  "offer";  (2)  that  the  word 
"terms"  includes  price;  (3)  that  a  stockholder  in  a  connecting 
road  is  not  bound  by  his  contract  to  sell  at  a  price  less  than 
that  paid  to  other  stockholders;  (4)  that  a  stockholder  who  re- 
fused to  sell  his  stock  is  not  entitled  to  hold  his  stock  and 
then  compel  its  purchase  some  five  years  afterwards  at  the 
original  price  offered.^* 

§4685.  Consent  of  stockholders." 

III.  PEOCEDURE  TO  EFFECT  CONSOLIDATION 

§  4691.  Contents  of  the  articles  or  agreement.  On  consolida- 
tion, it  may  be  agreed  that  one  of  the  constituent  companies 
shall  execute  an  indemnity  bond  without  requiring  any  such  bond 
from  the  other  constituent  companies.^* 

§  4695.  Payment  of  incorporation  fees.^' 

IV.   EFFECT  OF  CONSOLIDATION  OR  MERGER  AS  TO  CREATING  NEW 
CORPORATION    AND    DISSOLVING    OLD    ONES 

§4699.  General  considerations.^"  The  fact  that  the  prop- 
erty owned  by  a  new  corporation  is  identical  with  that  owned 
by  the  old  corporation  does  not  preclude  the  new  corporation 
being  a  separate  and  different  legal  entity .^^ 

16  Williamson  v.  Illinois  Cent.  such  a  bond  as  to  liability  there- 
It.  Co.,  —  Ind.  — ,  128  N.  E.  758.  under. 

l''  Note  on  ' '  Necessity  of  assent  19  See  §  225,  supra, 

of    all    stockholders    to    eonsolida-  80  Effect     of     consolidation,     see 

tion    of    corporations,"    see    Ann.  generally   Toledo    &    C.   E.    Co.    v. 

Cas.  1918  A  165.  Cincinnati,  I.  &  W.  E.  Co.,  259  Fed. 

18  Nashville  Lumber  Co.  v.  Gray-  813. 

sonia-McLeod     Lumber     Co.,     133  21  Osgood  v.   Tax   Commissioner, 

Ark.  599,  202  S.  W.  694,  construing  —  Mass.  — ,  126  N.  E.  371. 

793 


§  4700]  Private  Corporations  [Ch.  60 

§  4700.  Consolidation  as  creating  new  company.  Rightly  un- 
derstood, there  never  can  be  a  consolidation  of  corporations  ex^ 
cept  where  the  constituent  companies  cease  to  exist  as  separate 
entities,  and  a  new  corporation  with  the  property  and  assets  of 
the  old  companies  comes  into  being.** 

§  4703.  Extinguishment  of  constituent  corporations — In  gen- 
eral. On  consolidation,  the  constituent  companies  are  deemed 
dissolved.*^ 

§  4706.  —  Continuance  of  constituent  companies  for  partic- 
ular purposes.  Consolidation  of  railroads,  under  New  York 
statutes,  preserves  the  life  of  constituent  companies  for  the  pur- 
pose of  meeting  obligations  of  creditors  and  lienors.** 

V.    RIGHTS,   POWERS,    FRANCHISES,   PRIVILEGES   AND   PROPERTY    OF 
CONSOLIDATED    OR    ABSORBING    CORPORATION 

§  4710.  As  dependent  upon  nature  of  combination — In  gen- 
eral.*6 

§  4711.  —  Where  one  corporation  merely  purchases  the  prop- 
erty of  another.  Where  a  new  company  is  but  a  continuation 
of  the  old,  a  license  to  use  patent  rights  passes  to  the  new  com- 
pany.*^- A  purchase  of  the  assets,  name  and  good-will  of  a  bank- 
rupt corporation  passes  the  right  to  use  the  corporate  name, 
including  the  name  of  a  person  as  an  essential  element  thereof.*'' 

§  4712.  —  In  case  of  consolidation.  The  powers  of  a  con- 
solidated corporation  created  under  or  by  virtue  of  general 
statutes  must  be  ascertained  by  referring  to  such  statutes;  and 
under  most  of  the  statutes  the  articles  of  incorporation  may 

22  Collinsville  Nat.  Bank  v.  old  companies  as  being  powers  of 
Esau,  —  Okla.  — ,  176  Pac.  514.  new    company,    see    Pennsylvania 

23  Pennsylvania  Utilities  Co.  v.  Utilities  Co.  v.  Public  Service 
Public  Service  Commission,  69  Pa.  Commission,  69  Pa.  Super.  Ct. 
Super.    Ct.    612,    and    see    §  4700,  612. 

supra.  26  Wilson   v.   J.    G.   Wilson    Co., 

24  Smith  v.  Pacific  Improvement       241  Fed.  494. 

Co.,   104   N.   Y.   Misc.   481,  172   N.  27  G.  B.  McVay  &  Son  Seed  Co. 

T.  Supp.  65.  V.  McVay  Seed  &  Floral  Co.,  201 

2B  Effect  of  merger  on  powers  of       Ala.  644,  79  So.  116. 
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confer  new  and  additional  powers  on  the  consolidated  corpora- 
tion.^* The  powers  of  a  consolidated  company  are  generally  fixed 
by  statute  as  including  both  the  powers  of  the  constituent  com- 
panies and  any  new  powers  conferred  by  the  articles  of  incor- 
poration or  the  statutes.^® 

§  4713.  As  dependent  on  laws  in  force  at  time  of  consolida- 
tion. Whether  the  powers  and  franchises  of  constituent  com- 
panies pass  to  the  consolidated  company  depends  on  the  terms 
of  the  consolidation  agreement  and  of  the  statute  under  author- 
ity of  which  the  consolidation  is  effected.'" 

§4715.  Particular  powers  and  rights  acquired.  A  consoli- 
dated public  service  company,  actually  doing  business,  is  not  re- 
quired, like  a  new  corporation,  to  secure  a  certificate  of  public 


§  4720.  Power  of  new  or  absorbing  company  to  issue  stock. 

On  consolidation,  where  the  stock  to  be  issued  to  stockholders  of 
a  constituent  company  is  limited  by  law  to  the  value  of  its 
assets,  such  stock  should  be  divided  among  such  stockholders 
in  proportion  to  their  holdings,  after  excluding  stock  of  the 
old  company  not  issued  for  value,  except  where  such  stock 
is  in  the  hands  of  a  bona  fide  purchaser  without  notice.'^  On 
consolidation,  stock  of  the  consolidated  company  should  not 
be  issued  share  for  share  of  an  old  company,  but  only  to  the 
extent  that  the  value  of  the  assets  of  the  old  company  equals  the 
par  value  of  the  stock  issued.'* 

VI.    DEBTS,  liabilities  AND  BURDENS 

§  4729.  General  considerations.'*    Specific  property  of  a  cor- 
poration may  be  followed  by  its  creditors  into  a  new  corpora- 

28  Alabama  City,  G.  &  A.  R.  Co.  Public  Service  Commission,  69  Pa. 
V.  Kyle,  202  Ala.  552,  81  So.  54.  Super.  Ct.  612. 

29  Pennsylvania  Utilities   Co.   v.  32  Taylor    v.    Citizens '    Oil    Co., 
Public  Service  Commission,  69  Pa.  182  Ky.  350,  206  S.  W.  644. 
Super.  Ct.  612.  33  Taylor    v.    Citizens'    Oil    Co., 

30  Southern  E.  Co.  v.  Lancaster,  182  Ky.  350,  206  S.  W.  644. 

149  Ga.  434,  100  S.  E.  380,  and  see  34  Guaranty    of    accounts    of    a 

§  4712,  supra.  mercantile   corporation   as   extend- 

31  Pennsylvania  Utilities   Co.  v.      ing  to  debts  of  a  new  corporation 
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tion  where  the  old  company  has  stripped  itself  of  assets.^^  The 
fact  that  a  renewal  note  is  not  signed  by  the  original  maker,  a 
corporation,  but  by  its  successor,  a  corporation,  which  took 
over  its  business  and  assumed  its  liabilities,  does  not  affect  the 
question  whether  the  renewal  note  is  a  payment  of  the  debt.*^ 

§4730.  Liens  and  obligations  running  with  the  property.^' 

A  judgment  which  was  a  lien  against  a  corporation  is  not  neces- 
sarily a  lien  against  the  property  of  a  company  which  purchases 
the  assets  of  the  judgment  debtor. ^^  The  effect  of  consolidation 
on  the  lien  of  mortgages  of  constituent  companies  is  often  de- 
termined by  the  terms  of  the  consolidation  agreement.^^ 

§  4741.  Special  agreement  to  pay  or  assume  liabilities — In 
general.*"  A  corporation  is  liable  for  the  debts  or  liabilities  of 
its  predecessor  where  it  has  by  express  agreement  or  by  reason- 
able implication  assumed  their  payment.*^  A  corporation  which 
is  the  result  of  a  merger  is  liable  on  obligations  of  the  merged 
corporation  where  it  has  expressly  assumed  such  obligations, 
which  assumption  may  be  shown  by  a  resolution  of  the  directors 
or  by  the  bringing  of  actions  to  enforce  contracts  connected 
with  such  obligations.*^ 

§  4743.  —  Debts  or  liabilities  included.  Assumption  of  all 
"obligations  of  whatsoever  character,"  by  a  purchasing  cor- 
poration, includes  a  liability  arising  in  tort.**  Where  one  corn- 
taking  over  its  assets,  see  Cooper  39  Metropolitan  Trust  Co.  v.  CM- 
Grooery  Co.  v.  Eppler,  —  Tex.  Civ.  eaTgo  &  E.  I.  E.  Co.,  253  Fed.  868. 
App.  — ,  204  S.  W.  338.                                 40  Construction  of  agreement  by 

36  Collinsville  Nat.  Bank  v.  seller  to  pay  debts  out  of  purchase 
Esau,  —  Okla.  — ,  176  Pac.  514.  price,  see  Bushong  v.  E.  E.  Thomp- 

36  Gilland     v.     Honeywell,     103       son  Estate  Co.,  262  Fed.  297. 
Neb.  50,  170  N.  "W.  357.  41  Collinsville      Nat.      Bank     v. 

37  Effect     of     consolidation     on       Esau,  —  Okla.  — ,  176  Pae.  514. 
mortgage  on  property  of  one  of  the  42  Hydraulic  Power  Co.  v.  Petti- 
constituent    companies,   see    Smith       bone    Cataract   Paper   Co.,   112   N. 
v.    Pacific    Improvement    Co.,    104      Y.    Misc.    528,    183    N.    Y.    Supp. 
N.  Y.  Misc.  481,  172  N.  Y.   Supp.       373. 

65.  43  Geiger      v.      Sanitary      Farm 

38  Moore  v.  Boise  Land  &  Dairies,  —  Minn.  — ,  178  N.  W. 
Orchard    Co.,    31    Idaho    390,    173      501. 

Pac.  117. 
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pany  purchases  the  listed  assets  of  another  company  and  assumes 
its  listed  liabilities,  the  former  is  not  liable  on  a  contract  of 
its  predecessor  to  purchase  a  lot  where  not  included  in  the  lists 
of  assets  or  liabilities.** 

§4746.  Where  new  corporation  created  by  consolidation — 
In  general.  On  merger  or  consolidation,  the  new  company  takes 
property  of  the  absorbed  or  a  constituent  company  burdened 
with  £iny  enforceable  agreement  against  the  absorbed  or  con- 
stituent company.*^  Consolidation  cannot  defeat  claims  of  any 
creditor  of  either  constituent  company.*® 

§  4747.  —  Liability  for  torts.  A  consolidated  corporation  is 
liable  for  trespasses  by  a  constituent  corporation.*'' 

§  4748.  —  Liability  as  limited  to  value  of  property  received.*® 

§  4750.  In  case  of  statutory  merger.  In  case  of  a  merger,  the 
absorbing  company  is  liable  for  the  debts  of  the  absorbed  com- 
pany to  the  extent  of  the  property  and  assets  received.*® 

§  4751.  In  case  of  mere  purchase  or  transfer  of  property  of 
another  company — General  rule.  A  corporation  which  pur- 
chases the  property  of  another  corporation  is  not  liable  for  the 
debts  of  the  seller,^"  in  the  absence  of  fraud,  especially  where 
all  the  property  is  not  transferred  and  the  seller  continues  in 
business ;  and  this  rule  applies  to  the  American  Railway  Express 
Company  formed  during  the  war  by  agreement  between  several 
of  the  large  express  companies. ^^     But  where  money  is  paid 


44  Little  Eock  Chamber  of  Com 


merce   v.    Reliable    Furniture    Co 
138  Ark.  403,  211  S.  W.  371. 

45  Connecticut  Co.  v.  New  York 
N.  H.  &  H.  E.  Co.,  —  Conn.  — 
107  Atl.  646. 

46  Johnson  v.  Barton,  —  Fla.  — 
83  So.  722. 

47  Sikes    V.    Moline    Consumers 


Esau,  —  Okla.   — ,  176  Pac.   514, 


and  see  §  4746,  supra. 

60  Drovers'  &  Mechanics'  Nat. 
Bank  v.  First  Nat.  Bank,  260  Fed. 
9,  15;  Warmack  v.  Major  Stave 
Co.,  132  Ark.  173,  200  S.  W.  799; 
Kentucky  Distillers'  &  Warehouse 
Co.  V.  Webb's  Ex'r,  181  Ky.  90, 
203  S.  W.  870. 
Co.,  293  111.  112,  127  N.  E.  342.  61  McAllister    v.    American    Ey. 

48  Sec   Okmulgee   Window   Glass      Exp.  Co.,  179  N.  C.  556,  103  S.  E. 
Co.  V.  Prink,  260  Fed.  159.  129. 

49  CoUinsville     Nat.      Bank     v. 
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to  a  corporation  not  as  a  corporate  entity  but  on  the  agreement 
that  it  should  be  immediately  distributed  among  the  stockholders, 
in  exchange  for  their  stock,  the  corporation  receives  nothing,  and 
hence  the  purchasing  company  is  liable  for  the  debts  of  the 
selling  company. ^^ 

§  4757.  —  Property  as  subject  to  equitable  lien.  It  is  held 
in  one  case  that  a  transfer  of  all  the  corporate  property  passes 
title  free  from  any  equitable  lien  although  the  grantee  had 
notice  of  the  claim.^* 

VII.  EIGHTS    AND    LIABILITIES    OP    ASSENTING    STOCKHOLDEES 

§  4775.  Liability  for  debts  of  the  corporation.^* 

VIII.  EFFECT   OF  UNAUTHOEIZED,  IEEE6ULAE  OE  FRAUDULENT 

CONSOLIDATION   OR  COMBINATION 

§  4781.  Rights  of  dissenting  stockholders.^^ 

IX.  DE  FACTO  CONSOLIDATED  COEPOEATIONS 

§  4785.  General  rule.^^ 

X.    EIGHTS    OF    DISSENTING    STOCKHOLDEES 

§  4791.  Injunction  against  consolidation.  The  Ohio  statute 
providing  that  a  stockholder  who  refuses  to  convert  his  stock 
into  that  of  a  consolidated  company  shall  be  paid  the  highest 
market  value  thereof  during  the  two  years  preceding  the  mak- 
ing of  the  agreement  for  consolidation,  does  not  provide  an 
adequate  remedy  for  a  stockholder  who  seeks  in  advance  to 
restrain  the  corporation  from  entering  into  an  illegal  consoli- 
dation,  so   as  to   preclude   equitable   relief.*'' 

63  Kentucky  Distillers '  &  Ware-  uent  company,  for  corporate  debts, 

house  Co.  V.  Webb's  Ex'r,  181  Ky.  as  dependent  on  terms  of  consoli- 

90,  203  S.  W.  870.  dation,  'see    American    Nat.   Bank 

63  C.  E.  Miller  &  Bro.  v.  Mum-  v.  Commercial  Nat.  Bank,  254  Fed. 
mert,  —  Tex.  Civ.  App.  — ,  196  S.  249. 

W.  270.  65  See  §§4790-4801,  infra. 

64  Consolidation  as  affecting  Ha-  66  See  §  302,  supra. 

bility  of  stockholders  of  a  constit-  67  General     Inv.     Co.     v.     Lake 
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§4795.  Jurisdiction,  parties  and  procedure  in  actions  to 
prevent  or  set  aside  consolidation.  In  a  suit  by  a  stockholder 
to  enjoin  a  corporation  in  which  he  holds  stock  from  entering 
into  an  illegal  merger  with  another  corporation,  such  other 
corporation  need  not  be  made  a  party.**  A  stockholder  may 
sue  to  set  aside  proceedings  by  which  an  illegal  consolidation 
was  effected,  as  a  cloud  upon  the  corporate  title,  although 
neither  he  nor  the  corporation  is  in  possession.*'  The  stock- 
holders of  a  successor  company,  in  an .  action  to  which  the 
original  company  is  not  a  party,  cannot  attack,  merely  as 
stockholders  of  the  successor  company,  the  arrangement  by 
which  the  original  company  divested  itself  of  its  assets.®" 

XI.    REMEDIES    AND    PROCEDURE    RELATING    TO    ACTIONS    BY    OR 
against    COMPANIES 

§  4809.  Actions  by   consolidated   or  purchasing'   company. 

A  consolidated  company  may  sue  on  a  guaranty  executed  by 
stockholders  of  the  constituent  companies  for  the  benefit  of 
the  consolidated  company.®^ 

§4811.  Effect  of  consolidation  or  merg'er  while  action  is 
pending.  Transfer  of  the  assets  of  plaintiff  corporation  pend- 
ing a  tort  suit  does  not  destroy  the  cause  of  action,  nor  bar 
relief,  in  the  absence  of  a  proper  plea  in  abatement  or  the  like.®* 
Where  a  statute  provides  that  a  merger  shall  be  without  preju- 
dice to  the  liabilities  of  the  corporations  merged,  a  pending 
action  against  the  absorbed  company  is  not  affected  by  the 
.merger,  and  a  judgment  against  the  absorbed  company  may 
be  enforced  against  the  absorbing  corporation,  and  the  latter, 
on  paying  the  judgment,  is  subrogated  to  the  rights  of  the 
absorbed  company  on  a  policy  of  indemnity.®* 

Shore  &  M.   S.  Ey.   Co.,   250  Fed.  61  Moore   v.    Baasch,    109    Wash. 

160,  174,  aff'g  226  Fed.  976;   and  568,  187  Pac.  388. 

see  §  4027,  supra.  62  Wilson    &    Co.    v.    Franz,    206 

68  General     Inv.     Co.     v.     Lake  Mich.  581,  173  N.  W.  541. 

Shore   &  M.   S.   Ey.   Co.,   250  Fed.  63  Syracuse      Lighting      Co.      v. 

160,  172,  afe'g  226  Fed.  976.  Maryland  Casualty  Co.,  226  N.  Y. 

59  General     Inv.     Co.     v.     Lake  25,  122  N.  E.  723,  afC'g  178  N.  Y. 

Shore   &  M.   S.   Ey.   Co.,   250  Fed.  App.    Div.    908,    164    N.    Y.    Supp. 

160.  1116. 

eOHuey    v.    Patterson,    37    Cal. 
App.  335,  174  Pae.  939. 
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§  4813.  Evidence  of  consolidation  and  presumptions  in  favor 

of.  Proof  of  merger  of  corporations  under  the  New  York  laws 
may  be  made  by  exemplified  copies  of  public  records  without 
producing  the  original  minutes  and  stock  books  of  the  corpora- 
tion.®* 

XII.    CONSOLIDATION   OF   COEPOEATIONS   CEEATED   BY  DIFFERENT 

STATES 

§  4823.  Corporation  as  domestic  one  in  each  of  states.  On 
consolidation  of  corporations  of  different  states,  a  separate  cor- 
poration is  created  in  each  state,®^  and  it  is  regarded  as  a  domes- 
tic corporation  in  each  state.®®  By  absorbing  an  Alabama  rail- 
road company,  a  Virginia  railroad  company  acquires  a  local 
habitat  and  assumes  the  legal  status  of  a  domestic  corporation 
in  Alabama,  so  far  as  franchise  taxes  are  concerned.®'' 

§  4827.  Jurisdiction  of  courts  over  actions.  Where  a  corpo- 
ration which  was  a  consolidation  of  corporations  of  two  states 
sued  in  one  of  the  states  for  services,  and  a  counterclaim  was 
interposed  for  excessive  charges  paid  which  was  barred  in  that 
state,  defendant  could  not  enjoin  the  action  in  order  to  compel 
an  action  in  the  other  state  where  the  counterclaim  was  not 
barred.®'  Whenever  "it  is  sought  to  enjoin  suit  commenced 
in  the  state  of  its  creation  by  a  corporation  which  has  lawfully 
consolidated  with  the  corporation  of  another  state,  and  the 
domicile  of  the  corporation  bringing  the  suit  is  important,  its 
domicile  must  be  held  to  be  in  the  state  of  its  creation,  regard- . 
less  of  the  court  or  the  state  where  the  question  is  raised. ' '  ®' 

61  Barron     G.     Collier,     Inc.     v.  67  State   v.  Atlantic   Coast  Line 

Kindy,  —  Minn.  — ,  178  N.  W.  584.  E.  Co.,  202  Ala.  558,  81  So.  60. 

65  J.  W.  Wells  Lumber  Co.  v.  68  J.  W.  Wells  Lumber  Co.  v. 
Menominee  Eiver  Boom  Co.,  203  Menominee  River  Boom  Co.,  203 
Mioh.  14,  168  N.  W.  1011.  Mich.  14,  168  N.  W.  1011. 

66  Williamson  v.  Illinois  Cent.  69  J.  W.  Wells  Lumber  Co.  v. 
E.  Co.,  —  Ind.  App.  — ,  121  N.  E.  Menominee  Eiver  Boom  Co.,  203 
324.  Mich.  14,  168  N.  W.  1011. 
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CHAPTER  61 

Reorganization 

I.   IN   GENERAL 

§4832.  Introductory. 

§  4834.  Definitions   and   distinctions — Eeorganization. 

§  4836.  —  Distinguished   from   combinations,   consolidations   or   mergers. 

§  4841.  Power   of   courts   in   connection   with   reorganizations. 

II.  AUTHORITY   TO   REORGANIZE    AND   METHODS   OP   REORGANIZATION 

§  4847.  Necessity  for,  and  construction  of,  statutory  authority. 

§  4853.  Methods  of   reorganization — Eeorganization  by  voluntary  transfer 

to  new  company. 
§  4871.  Change  of  state  bank  into  national  bank — Effect  of  reorganization 

as  to  rights  and  liabilities. 

m.  THE  REORGANIZATION   AGREEMENT 

§  4874.  Validity  of  agreement. 

§  4883.  Construction. 

§  4888.  Agreement  as  binding  upon  new  corporation. 

§  4890.  Specific  performance. 

■VI.  WHAT  CONSTITUTES    JOINDER   IN   REORGANIZATION  AGREEMENT  AND  ErPEC 

THEREOF 

•;4907.  Bight  to  rescind. 

VII.    COMMITTEE 

§  4912.  General  consideration. 

§  4913.  Powers,  rights  and  duties — In  general. 

§  4919.  —  Eight  to  intervene  in  foreclosure  suit. 

§  4921.  —  Duty  to  adopt  plan  of  reorganization  before  sale  in  foreclosure 

suit. 
§  4924.  Contracts  of  committee  as  binding  upon  bondholders. 
§  4926.  Liabilities   of   committee   and  their   enforcement. 

VIII.    RIGHTS    OP   STOCKHOLDERS 

§  4928.  In  general. 

§  4933.  Eight    to    participate    in   reorganization — ^Rights    of    nonassenting 

stockholders  where  reorganization  is  not  connected  with  judicial 

or  execution  sale. 
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IX.    EIGHTS    or    BONDHOLDERS 

§  4935.  In  general. 

X.   RIGHTS   OF   UNSECURED   CREDITORS 

§  4948.  In  general. 

XI.     BrrECT     AS     CONTINUATION     OP     CORPORATION      OB     CREATION     OP     NEW 

CORPORATION 

§  4956.  Eeorganizatlon  by  voluntary  transfer  of  assets  to  new  company. 

XII.    EIGHTS,    POWERS    AND    DUTIES    OP    NEW    COMPANY 

§  4970.  Contracts  of  old  company  as  continuing  in  favor  of  new  company. 

XIII.   LIABILITIES    OP   NEW    COMPANY 

§  4981.  General  rule. 

§  4982.  Express  assumption  of  debts. 

§  4984.  Liability  where  new  company  merely  a  continuation  of  old  com- 
pany— General   rule. 

§  4985.  —  Transfer  as  fraudulent  as  to  creditors  of  old  company. 

§  4986.  —  Contracts  of  old  company  as  binding  on  new  company. 

§  4988.  Liability  where  reorganization  in  connection  with  judicial,  execu- 
tion or  trustee's  sale — General  rule. 

§  4999.  Eemedy  as  at  law  or  in  equity. 

I.   IN  GENERAL 

§'  4832.    Introductory.! 

§  4834.  Definitions  and  distinctions — Reorganization.'' 

§  4836.  —  Distinguished  from  combinations,  consolidations  or 
mergers.' 

1  Eeorganizations  generally,  see  Chamber  of  Commerce  v.  Eeliable 
Brown  v.  Boston  &  M.  E.  E.,  233  Furniture  Co.,  138  Ark.  403,  211 
MaSs.  502,  124  N.  E.  322.  S.  W.  371. 

Articles    on    reorganization,    see  Eeorganizatlon  of  bank,  what  is, 

20  Columbia  L.  Eev.  733-740.  see   National   Surety   Co.   v.    Sand 

New  schemes  of  reorganization.  Springs   State   Bank,  —  Okla.  — , 

see  article  in  17  Columbia  L.  Eev.  177  Pac.  574. 

523-537.  3  See,   on   this   subject,   Sugg  v. 

2  What  constitutes  a  reorganiza-  Smith,  —  Tex.  Civ.  App.  — ,  205 
tion,    see    generally    Little    Eock  S.  W.  363,  and  also  §  4663,  supra. 
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§  4841.  Power  of  courts  in  connection  with  reorganizations.* 

Federal  courts  exercise  the  right  of  approval  or  disapproval  of 
reorganization  plans,  and  where  the  corporation  is  in  the  hands 
of  receivers,  resulting  in  increased  profits,  and  the  plan  of  reor- 
ganization was  unfair  as  unduly  favoring  preferred  stockholders, 
the  court  properly  stays  action  in  regard  thereto  at  a  proposed 
stockholders'  meeting.* 

II.    AUTHORITY    TO    REORGANIZE   AND    METHODS    OF    REORGANIZATION 

§  4847.  Necessity  for,  and  construction  of,  statutory  author- 
ity. Special  legislation  as  to  reorganization  and  consolidation 
of  a  particular  railroad  company  and  its  lessees,  where  no  other 
railroad  company  is  similarly  situated,  is  constitutional.^ 

§  4853.  Methods  of  reorganization — Reorganization  by  volun- 
tary transfer  to  new  company.''  A  reorganization  may  be  ac- 
complished by  the  creation  of  a  new  corporation  by  the  officers 
and  stockholders  of  an  existing  one,  who  are  retained  as  officers 
of  the  new  corporation,  and  an  exchange  of  stock  in  the  new  for 
stock  in  the  old  corporation.* 

§  4871.  Change  of  state  bank  into  national  bank — EfTect  of 
reorganization  as  to  rights  and  liabilities.  On  reincorporation 
of  a  state  bank  as  a  national  bank,  the  new  bank  is  liable  for 
usury  charged  and  collected  by  the  old  bank.^ 

m.    THE  REORGANIZATION  AGREEMENT 

§  4874.  Validity  of  agreement.  There  is  no  illegality  in  an 
agreement  between  bondholders,  stockholders,  and  unsecured 
creditors  of  an  insolvent  mortgagor  that  there  shall  be  a  fore- 
closure and  sale  to  or  for  the  benefit  of  a  new  corporation  in 
which  all  are  to  participate.^" 

4  Upset  prices  in  corporate  re-  v.  Croft  Hat  &  Notion  Co.,  —  W. 
organization,     see     article     in     32       Va.  — ,  104  S.  B.  111. 

Harvard   L.   Eev.   489-515.  8  Collinsville  Nat.  Bank  v.  Esau, 

5  Graselli  Chemical  Co.  v.  Aetna  —  Okla.  — ,  176  Pac.  514. 
Explosives   Co.,   252  Fed.   456.  9  McCarthy     v.      Liberty      Nat. 

6  Brown  v.   Boston  &  M.  E.  E.,  Bank,  —  Okla.  — ,  175  Pac.  940. 
233  Mass.  502,  124  N.  E.  322.  10  St.    Louis-San    Francisco    Ey. 

7  By  turning  over  property  to  Co.  v.  McElvain,  253  Fed.  123,  133. 
new  company,   see  generally  Irons 

803 


§4883]  Peivate  Coepoeations  [Oh.  61 

§4883.  Construction." 

•  §  4888.  Agreement  as  binding  upon  new  corporation.  Agree- 
ment of  a  committee  is  binding  on  the  reorganized  company 
where  it  accepts  the  benefit  of  the  scheme.^* 

§4890.  Specific  performance.  Agreement  of  the  committee, 
impliedly  accepted  by  the  reorganized  company,  to  execute  notes 
to  creditors  of  the  old  company,  may  be  specifically  enforced.^' 

VI.    WHAT    CONSTITUTES    JOINDER    IN    REORGANIZATION    AGREEMENT 
AND  EFFECT  THEREOF 

§  4907.  Right  to  rescind.  A  bondholder  who  deposits  his  bonds 
with  a  reorganization  committee,  pending  foreclosure  proceed- 
ings, cannot  withdraw  them  after  decree  and  sale.^*  A  de- 
positing bondholder  cannot  sue  for  conversion  of  his  bonds  after 
the  plan  of  reorganization  has  been  finally  consummated,  regu- 
larly and  in  good  faith.^^ 

VII.    COMMITTEE 

§  4912.  General  considerations.  A  treasurer  is  not  responsible 
to  one  turning  in  stock  and  bonds  for  new  stock  in  a  reorganized 
company,  for  statements  in  the  circular  sent  to  the  stockholder  by 
a  reorganization  committee.^^ 

§  4913.  Powers,  rights  and  duties — In  general.  A  reorganiza- 
tion committee,  acting  in  good  faith,  may  purchase  for  them- 
selves the  corporate  property  on  its  dissolution. i' 

11  Construction  of  agreement  by  183  N.  Y.  App.  Div.  207,  170  N.  Y. 
creditors  to  furnish  ' '  moneys  nee-       Supp.   568. 

essarily  required  for  the  operation  13  MeGratty  v.  Krantz  Mfg.  Co., 

and  conduct  of  the  business,"  see  183  N.  Y.  App.  Div.  207,  170  N.  Y. 

Horning  v.  Louis  Peters  &  Co.,  202  Supp.   568. 

Mich.  140,  167  N.  W.  874.  14  United     States      &     Mexican 

Corporation  held  to  have  taken  Trust  Co.  v.  United  States  &  Mex- 

stock  in  another  company  as  ma-  ican  Trust  Co.,  250  Fed.  377. 

jority     stockholder,     and     not     as  IB  Carter  v.  Hughes,  133  Md.  473, 

underwriter  or  banker  under  a  re-  105  Atl.  583. 

organization  agreement,  in  South-  16  McHugh  v.  Hewlett,  —  Mass. 

ern  Pac.  Co.  v.  Bogert,  250  U.  8.  — ,  125  N.  E.   158. 

-  483,  63  L.  Ed.  1099,  modifying  244  17  Anderson  v.  Johnson,  277  Mo. 

Fed.   61.  132,   210   8.   W.   23. 

12  MeGratty  v.  Krantz  Mfg.  Co., 
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§  4919.  —  Right  to  intervene  in  foreclosure  suit.  The  mort- 
gage trustee  represents  all  the  bondholders  and  should  not  per- 
mit a  committee  not  representing  all  the  bondholders  to  select 
counsel  for  the  trustee  to  represent  it  in  the  foreclosure  suit.^* 

§  4921.  —  Duty  to  adopt  plan  of  reorganization  before  sale 
in  foreclosure  suit.  It  is  "much  the  better  practice  for  a  reor- 
ganization committee  to  formulate  their  plan  for  reorganization 
before  the  final  decree  and  sale. ' '  ^' 

§  4924.  Contracts  of  committee  as  binding  upon  bondhold- 


§4926.  Liabilities    of    committee    and    their    enforcement. 

Where  the  agreement  whereby  bonds  are  deposited  with  a  com- 
mittee gives  the  committee  no  power  to  bind  the  depositors  indi- 
vidually, the  committee  act  as  principals  and  not  as  agents  in 
dealing  with  third  persons  and  are  personally  liable  for  debts 
ineurred.^^  The  committee  may  be  sued  together  with  the  reor- 
ganized company  for  its  failure  to  deliver,  as  per  agreement, 
notes  of  the  reorganized  company  given  to  creditors  of  the  old 
eompany.^2 

VIII.    EIGHTS  OF  STOCKHOLDERS 

§  4928.  In  general.23 

§4933.  Right  to  participate  in  reorganization — Rights  of 
nonassenting  stockholders  where  reorganization  is  not  con- 
nected with  judicial  or  execution  sale.  If  a  majority  stock- 
is  United  states  &  Mexican  2X  Mines  Management  Co.  v. 
Trust  Co.  V.  United  States  &  Mex-  Close,  186  N.  T.  App.  Div.  23,  174 
ican  Trust  Co.,  250  Fed.  377.  N.  Y.  Supp.  80. 

19  United  States  &  Mexican  22McGratty  v.  Krantz  Mfg.  Co., 
Trust  Co.  v.  United  States  &  Mex-  183  N.  T.  App.  Div.  207,  170  N.  T. 
lean  Trust  Co.,  250  Fed.  377.  Supp.   568. 

20  Acts  of  bondholders '  commit-  23  Enjoining  reorganization,  right 
tee  as  committing  depositing  bond-  of  stockholder  to  preliminary  in- 
holders  to  purchase  of  additional  junction,  see  Demarest  v.  Win- 
land  by  new  company,  see  Carter  Chester  Repeating  Arms  Co.,  257 
V.  Hughes,  133  Md.  473,  105  Atl.  Fed.  162. 

583. 
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holder,  by  means  of  a  reorganization  scheme,  prevents  minority 
stockholders  from  participating,  relief  should  be  granted-  the 
latter  on  the  theory  that  the  majority  stockholder  stood  in  the 
position  of  trustee.^*  Minority  stockholders  are  not  precluded 
from  obtaining  relief  from  a  reorganization  by  a  majority  stockn 
holder,  whereby  the  latter  obtained  all  the  stock  of  the  reor- 
ganized corporation,  merely  because  the  minority  made  no  con- 
tribution towards  satisfying  the  floating  indebtedness  of  the  old 
corporation.*^  Minjority  stockholders  should  not  be  given  their 
pro  rata  share  in  a  new  company  organized  by  the  majority 
stockholder  without  contributing  ratably  to  expenses,  etc.''® 
Minority  stockholders,  as  a  condition  to  compelling  the  majority 
stockholder  who  had  reorganized  the  corporation  and  taken  all 
the  stock,  to  issue  to  them  their  pro  rata  share  of  the  stock, 
are  properly  required  to  pay  their  share  of  the  floating  in- 
debtedness which  had  been  paid  by  the  majority  stockholder.*'^ 
A  reorganization  agreement  under  which  minority  stockholders 
had  to  pay  a  much  larger  assessment  per  share  than  the  majority 
stockholder  cannot  be  upheld  on  the  theory  that  the  majority 
stockholder  acted  as  underwriter  or  banker,  where  it  was  never 
called  upon  to  pay  anything  under  its  guaranty  and  its  purpose 
was  not  to  act  as  banker.*^ 

IX.    EIGHTS  OF  BONDHOLDEES 

§  4935.  In  general.**  Bondholders  cannot  be  deprived  of  their 
rights  by  proceeding  after  reorganization  whereby  securities  are 
abstracted  from  the  fund  created  and  pledged  to  secure  their 
debt.s" 

24  Southern  Pac.  Co.  v.  Bogert,  28  Southern  Pac.  Co.  v.  Eogert, 
250  U.  S.  483,  63  L.  Ed.  1099,  modi-  250  U.  S.  483,  63  L.  Ed.  1099,  modi- 
fying 244  Fed.  61.  fyiug  244  Fed.   61. 

25  Southern  Pac.  Co.  v.  Bogert,  29  Reorganization  plan  held  not 
250  U.  S.  483,  63  L.  Ed.  1099,  modi-  a  payment  of  bonds  in  full.  Lane 
fying  244  Fed.  61.  v.   Equitable   Trust   Co.,   262   Fed. 

26  Southern  Pac.    Co.  v.   Bogert,  918. 

250  XJ.  S.  483,  63  L.  Ed.  1099,  modi-  30  Hoyt    v.    E.    I.    Du    Pont    de 

fying  244  Fed.  61.  Nemours  Powder  Co.,  88  N.  J.  Eq. 

27  Southern  Pae.   Co.   v.   Eogert,       196,  102  Atl.  666. 
250  tr.  S.  483,  63  L.  Ed.  1099,  modi- 
fying 244  Fed.  61. 
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X.   EIGHTS   OF   UNSECUEED    CEEDITOES 

§  4948.  In  general.  A  reorganization  plan  for  the  sale  of  the 
property  of  a  bankrupt  and  a  transfer  to  a  company  to  be  formed 
is  invalid  as  against  dissenting  creditors.'^ 


XI.  EFFECT  AS  CONTINUATION  OF  COEPORATION  OB  CREATION  OF  NEW 

COEPOBAMON 

§  4956.  Beorganization  by  voluntary  transfer  of  assets  to  new 
company.  Whether  a  conveyance  of  corporate  property  from 
an  old  to  a  new  company  creates  a  new  corporation  or  merely 
continues  the  existence  of  the  original  company  under  a  new 
name,  but  without  any  change  of  identity,  depends  on  the  statute 
under  which  reorganization  was  affected,  the  provisions  of  the 
old  and  new  charters,  and  the  proceedings  attendant  on  the  re^. 
organization.*^  "Where  a  new  entity  is  created  by  a  reorganiza- 
tion, the  transfer  of  the  assets  to  the  new  company  is  a  "  change 
of  title"  within  the  meaning  of  the  forfeiture  clause  in  an  in- 
surance policy.**  A  corporation,  by  transferring  all  its  property 
to  a  new  company  pursuant  to  a  plan  of  reorganization  by  which 
the  new  company  assumes  all  the  liabilities  of  the  old,  does  not 
preclude  itself  from  enforcing  a  contract  made  by  it  before  the 
transfer.** 

XII.    EIGHTS,  POWEES  AND  DUTIES  OF  NEW  COMPANY 

§  4970.  Contracts  of  old  company  as  continuing  in  favor  of 
new  company.  Eeorganization  and  a  transfer  of  the  corporate 
assets  to  a  new  company  does  not  release  the  other  party  to  a 
contract  with  the  old  company,  where  the  old  company  is  not 
dissolved  by  the  reorganization  but  still  continues  for  winding 
up  purposes.** 

Slln    re    Prudential    Outfitting  34 Kansas  City  Soap  Co.  v.  lUi- 

Co.,  250  Fed.  504.  nois  Cudahy  Packing  Co.,  265  Fed. 

82  Bowling    V.    Continental    Irs.  108. 

Co.,  —  W.  Va.  — ,  103  S.  E.  285,  36  Illinois  Cudahy  Packing  Co.  v. 

citing     1     Fletcher      Cyc.      Corp.  Kansas    City    Soap   Co.,    247   Fed. 

§§  4834,  4952,  4953,  4970.  556. 

33  Bowling    v.    Continental    Ins. 
Co.,  —  W.  Va.  — ,  103  S.  E.  285. 
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Xm.    LIABILITIES  OF  NEW   COMPANY 

§  4981.  General  rule.  The  mere  fact  of  reorganization  does 
not  render  the  new  company  liable  on  contracts  of  the  old, 
without  regard  to  the  terms  of  the  reorganization.*^ 

§  4982.  Express  assumption  of  debts;  Where  the  reorganized 
company  expressly  assumes  all  the  liabilities  of  the  old  com- 
pany, one  injured  by  the  old  company  may  sue  the  new  com- 
pany for  the  negligence  of  the  old  company.*''  Usury  is  no 
defense  where  a  successor  corporation  agrees  to  pay  the  debts 
of  its  predecessor.** 

§  4984.  Liability  where  new  company  merely  a  continuation 
of  old  company — General  rule.  A  new  company  substituted  for 
an  old  company,  with  a  transfer  of  most  of  the  assets,  is  liable 
for  the  debts  of  the  old  company,  at  least  to  the  extent  of  the 
assets  received.*'  All  the  property  of  an  old  corporation  coming 
into  the  hands  of  a  new  company  which  is  merely  a  continuation 
of  the  old  company  constitutes  a  trust  fund  for  the  payment  of 
the  debts  of  the  old  company.*"  Where  a  corporation  reorganizes 
under  a  new  name,  but  with  practically  the  same  stockholders 
and  directors,  and  continues  to  carry  on  the  same  business,  equity 
will  regard  the  new  corporation  as  a  continuation  of  the  former 
corporation,  and  will  hold  it  liable  for  the  debts  of  the  former 
corporation.*^  Where  a  company  was  reorganized  by  bondholders 

36  Smith  v.  Hutchinson  Box  Where  the  management  of  one 
Board  &  Paper  Co.,  104  Kan.  732,  corporation  organizes  another  and 
180  Pac.  983.  transfers  its  property  to  the  new 

37  E.  I.  Du  Pont  de  Nemours  &  corporation,  with  the  consent  of 
Co.  V.  Smith,  252  Fed.  491.  the  stoclcholders,  the  new  corpora- 

38  Sugg  V.  Smith,  —  Tex.  Civ.  tion  is  liable  for  the  debts  of  the 
App.  — ,  205  S.  W.  363.  other  to   the   extent  of  the   value 

39  Crozier  v.  Menzies  Shoe  Co.,  of  the  property  received.  Hoggan 
103  Kan.  565,  175  Pac.  376.  To  v.  Price  Eiver  Irrigation  Co.,  — 
same  effect,  Moore  v.  Boise  Land  Utah  — ,  184  Pac.  536. 

&  Orchard  Co.,  31  Idaho  390,  173  40  Okmulgee    Window   Glass   Co. 

Pac.  117,  holding,  however,  in  the  v.  Prink,  260  Fed.  159. 

particular     case,     the     transaction  41  Stanford     Hotel     Co.     v.     M. 

was  a  sale  and  not  a  reorganiza-  Schwind  Co.,  180  Cal.  348,  181  Pac. 

tion;     Skirvin     Operating    Co.     v.  780. 
Southwestern   Elec.    Co.,   —   O.kla. 
— ,  174  Pac.  1069. 
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after  foreclosure,  and  the  bondholders  were  estopped  to  deny 
liability  on  a  contract  "the  result  of  the  performance  of  which, 
during  a  time  when  their  representatives  knew  that  proceedings 
in  their  behalf  were  being  taken  to  foreclose  the  interest  of 
the  mortgagor  and  to  effect  a  vesting  of  title  in  their  creature, 
has  been  to  enhance  the  value  of  their  property,"  the  reorgan- 
ized conipany  which  assumed  the  liabilities  of  the  committee  is 
estopped  to  deny  liability.*^ 

Where  the  n,ew  corporation  is  in  its  essence  but  a  continuation 
of  the  activities  and  interests  of  the  old  company,  which  retains 
simply  its  franchise  as  a  corporation,  thus  becoming  practically 
extinct  as  an  active  entity,  creditors  of  the  old  company  may 
recover  directly  against  the  new  company  without  first  obtain- 
ing a  judgment  against  the  old  company.** 

Creditors  of  an  old  corporation  may  recover  from  a  new  com 
pany  only  to  the  extent  of  the  assets  of  the  old  received  by  the 
new  copipany  where  the  new  corporation  was  a  distinct  entity, 
created  in  another  state  because  of  the  failure  of  natural  gas 
in  the  old  state,  although  the  property  of  the  old  company  con- 
stituted the  basis  of  capitalization  for  the  new  company.** 

In  an  action  against  a  company  reorganized  voluntarily  by 
officers  and  stockholders  merely  as  a  continuation  of  the  old 
company,  for  a  debt  of  the  old  company,  the  latter  is  not  a 
necessary  defendant.*^ 

§4985.  — Transfer  as  fraudulent!  as  to  creditors  of  old 
company.*^ 

§  4986.  —  Contracts  of  old  company  as  binding  on  new  com- 
pany. Where  a  new  company  is  merely  a  continuation  of  an 
old  company,  the  former  is  liable  on  the  contracts  of  the  old  com- 
pany.*' 

42  Stokes  V.  Newark  Meadows  Schwind  Co.,  180  Cal.  348,  181  Pac. 
Improvement  Co.,  90  N.  J.  Eq.  185,       780. 

106  Atl.  132.  46  Eestatement  of  rule,  see  Cro- 

43  Okmulgee  Window  Glass  Co.  zier  v.  Menzies  Shoe  Co.,  103  Kan. 
V.  Prink,  260  Fed.  159.  565,.  175  Pac.  376. 

44  Okmulgee  Window  Glass  Co.  47  Okmulgee  Window  Glass  Co. 
V.  Prink,  260  Fed.  159.                             v.  Prink,  260  Fed.  159. 

46  Stanford     Hotel     Co.     v.     M. 
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§4988.  Liability  where  reorganization  in  connection  with 
judicial,  execution  or  trustee's  sale — General  rule.  Stock- 
holders of  an  insolvent  corporation,  acting  in  good  faith,  may 
purchase  the  corporate  property  at  a  judicial  sale,  and  they 
take  the  property  free  from  all  contracts  of  the  old  company.** 

§  4999.  Remedy  as  at  law  or  in  equity.  Where  a  new  com- 
pany is  merely  a  continuation  of  an  old  company,  and  the  latter 
merely  retains  its  franchise  as  a  corporation,  a  suit  in  equity 
based  on  a  contract  of  the  old  company  may  be  brought  against 
the  new  company  without  first  suing  the  old  company.**  A  suit 
for  specific  performance  of  an  agreement  by  the  committee  to 
deliver  notes  to  creditors  lies  against  the  reorganized  company.^" 

48  Geo.  E.  Warren  Co.  v.  A.  L.  SOMcGratty  v.  Krantz  Mfg.  Co., 
Black  Coal  Co.,  —  W.  Va.  — ,  102  183  N.  Y.  App.  Div.  207,  170  N.  Y 
S.    E.    672,    citing    Fletcher    Cyc.       Supp.  568. 

Corp.  §  4988.  ' 

49  Okmulgee   Window   Glass   Co. 
V.  Frink,  260  Fed.  159. 
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Insolvency  and  Bankruptcy 

i.  insolvency 

§  5008.  What  constitutes  insolvency ;   presumptions  and  proof — Definitions 

of  insolvency  and  assets;  distinctions;   statutory  definitions. 
§  5017.  Assignments  for  benefit  of  creditors — Manner  of  making. 
§  5020.  —  Assignee  as  trustee ;   property  conveyed. 
§5026.  — Effect   of  assignment;    dissolution;    suits  by  creditors. 
§  5027.  The    relation    of    creditors    to    insolvent    corporations — Trust-fund 

or  American  doctrine  as  to  assets  of  corporations. 
§  5029.  —  Nature  and  extent  of  doctrine. 

§  5032.  —  Doctrine  as  aid  to  creditors  in  reaching  assets  for  distribution. 
§  5037.  —  Eight    of    subsequent    creditors    to    attack    a    conveyance    of 

corporate   property. 
5  5038.  —  Unpaid  subscriptions  as  trust  fund. 

§  5040.  —  Present   status   of   trust-fund   doctrine ;    rule   governing   admin- 
istration  and   distribution   of   assets, 
i  5045.  Fraudulent  conveyances — In  general. 
§  5046.  —  Transfers   of  property  in  good  faith. 
§  5047.  —  Transfers  to   bona  fide   purchasers. 
§  5050.  —  Eight   of  creditors  to   follow   assets. 
§  5051.  —  Attacks  on  conveyances  or  transfers  by  existing  or  subsequent 

creditors. 
§  5052.  Conveyances,    transfers,    etc.,    to    directors    or    other    officers — In 

general. 
§  5054.  —  Transfer  of  assets  to  other  corporations  or  to  a  partnership. 
§  5055.  Withdrawal  of  assets  by  stockholders — Eule  in  general. 
§  5056.  —  Payment  of  dividends. 
§  5057.  —  Purchase  of  stock'  by  corporation. 
§5058.  — Unpaid  subscription;  release  of  liability. 
§5062.  Eecovery  of  assets  wrongfully  transferred;  setting  aside  fraudulent 

conveyances — Limitation   of    actions;    estoppel. 
§5066.  Distribution    of    assets    of   insolvent   corporations;    preferences   in 

general — Equality  of   distribution. 
§5070.  — Creditors    with    collateral    or    additional   promises;    marshalling 

assets. 
§5071.  — Preferences  to  debts  of  receivers;   rent. 
§  5072.  —  Preference  to  states  or  to  the  United  States. 
§  5073.  Claims  for  labor,  wages  and  material. 
§  5074.  Eight  of  corporation  to  prefer  creditors — General  rule  permitting 

preferences;  effect  of  trust-fund  doctrine. 
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§5075.  — Rule  denying  right  to  prefer  creditors;  trust-fund  doctrine  as 
prohibition. 

§  5080.  —  Preferences  in  pursuance  of  prior  agreements. 

§  5082.  —  Advances  by  creditors. 

§  5085.  —  Notice  to   creditors  of  insolvency. 

§  5086.  Manner  of  preferring  creditors. 

§  5088.  Mortgages  as  preferences — In  general. 

§  5093.  —  Chattel  mortgages. 

§  5097.  Preferences  by  attachment,  execution,   supersedeas  bond,   etc. 

§5116.  Preferences  where  banks  are- insolvent — Checks;  reception  by  in- 
solvent bank;  acceptance. 

§  5128.  Statutory  provisions  effecting  the  validity  of  preferences — New 
Jersey. 

§  5129.  —  New  York — Present  statute  and  its  effect. 

§5132. Transfers  prohibited. 

§5133. Notice  of  insolvency;   bona  fide  purchasers. 

§5135. Intent  to  prefer. 

§  5145.  OfSeers  of  corporations  as  preferred  creditors — ^Eule  prohibiting 
'  preferences  after  insolvency. 

§  5148.  —  TraudUlent   conveyances ;    conversion   of   property. 

§5152.  — Manner  of  preferring  officers;  deeds  and  mortgages;  advances; 
transfer  of  accounts;    actions. 

§  5153.  —  Preferences  to  officers  liable  as  sureties,  guarantors  or  indorsers. 

§  5157.  Stockholders  as  preferred  creditors — Stockholders  as  creditors. 

§  5158.  —  Preferred  stockholders  as  creditors. 

§  5160.  —  Right  to  prefer   stockholders. 

§  5164.  Statutory  prohibitions  against  preferences  to  officers  and  stock- 
holders. 

§  5165.  Recovery  of  invalid  preferences;   accounting — Remedies. 

§  5168.  —  Limitations ;   estoppel. 

§  5169.  —  Parties. 

§5173.  — Judgments;    amounts   recoverable. 

§  5174.  Set-off  by  debtors  of  insolvent  corporations — Right  of  set-off  in 
general. 

§  5178.  —  Insolvent  banks. 

§  5179.  —  Set-off  by  stockholders. 

§5181.  — Termination  of  right;  claims  against  corporations  assigned  to 
debtors. 

II.    BANKRUPTCY 

§  5184.  Rights  of  corporations  to  become  bankrupts;  voluntary  proceedings. 

§  5189.  Involuntary  bankruptcy  proceedings  against  corporations — Mining 
corporations. 

§  5194.  Acts  of  bankruptcy — Transfers  of  property  with  fraudulent  in- 
tent ;   preferences. 

§  5195.  —  Assignment   for   benefit   of   creditors. 

§  5196.  —  Receiverships. 

§  5197.  —  Admission  of  inability  to  pay  debts. 

812 


Ch.  62]  Insolvency  AND  Bankeuptcy  [§5020 

§  5198.  Jurisdiction  of  proceediaga. 

§  5199.  Estoppel  preventing  petition  for  bankruptcy. 

§  5200.  Pleading. 

§  5203.  Claims. 

§  5204.  Effect   of   bankruptcy. 

§  5205.  Powers  and  duties  of  trustees. 

I.    INSOLVENCY 

§  5008.  What  constitutes  insolvency ;  presumptions  and  proof 
— Definitions  of  insolvency  and  assets;  distinctions;  statutory 
definitions.^  Capital  stock  issued  and  paid  for  is  not  a  liability, 
in  determining  the  solvency  of  a  corporation.^  A  corporation 
is  not  insolvent  when  the  value  of  its  property  is  far  greater 
than  the  amount  of  its  liabilities,  and  it  is  able  to  pay  its  debts 
when  they  mature,  merely  because  the  excess  of  the  value  of  its 
property  above  its  liabilities  may  be  much  less  than  the  par 
value  of  its  stock.* 

§  5017.  Assignments  for  benefit  of  creditors — Manner  of  mak- 
ing. An  assignment  for  benefit  of  creditors  may  take  the  form 
of  a  trust  deed.*  In  New  York  the  assignment  must  comply  with 
the  statutes  by  being  acknowledged,  recorded,  etc.* 

§5020.  — Assignee  as  trustee;  property  conveyed.  An  as- 
signment of  the  corporate  assets  "of  every  kind"  passes  all  the 
assets  notwithstanding  it  thereafter  particularly  mentions  spe- 
cific items.®  Whether  a  corporate  mortgage  was  executed  with 
consent  of  the  stockholders  is  a  question  which  can  be  raised 
by  an  assignee  for  benefit  of  creditors.''  The  assignee  is  a  "  pur- 
chaser for  value"  as  against  a  chattel  mortgage  not  recorded  nor 

1  Insolvency,  definition,  see  Park  3  Shearer  v.  Earmera '  Life   Ins. 

V.   First   Nat.   Bank,   23   Ga.   App.  Co.,  262  Fed.  861. 

167,  97  S.  E.  888.  4  American  Surety  Co.  v.  Carbon 

What       constitutes       insolvency  Timber  Co.,  263  Fed.  295. 

under    New    Jersey    statute,    see  5  In    re    Colwell    Lead    Co.,    241 

§  5128,  infra.  Fed.  922. 

Difference      between      Delaware  6  First   Nat.   Bank   v.   Smith,  — 

and  Pennsylvania  rule,  see  Wheeler  W.  Va.  — ,  103  S.  E.  318. 

V.  Badenhausen  Co.,  260  Fed.  991,  7Leffert  v.  Jackman,  227  N.  Y. 

995.  310,  125  N.  E.  446,  aff'g  Felbel  v. 

ZFordham  v.  State,  148  Ga.  758,  Jackman,  183  N.  Y.  App.  Div.  938, 

98  S.  E.  267.  169  N.  Y.  Supp.  1093. 
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possession  of  the  property  changed,  where  he  had  no  knowledge 
of  the  mortgage.' 

§5026.  — Effect  of  assignment;  dissolution;  suits  by  cred- 
itors. After  an  assignment  for  benefit  of  creditors,  an  officer  of 
the  corporation  cannot  bind  the  corporation  by  a  new  agreement 
detrimental  to  the  interests  of  the  assignee,  and  the  creditors 
represented  by  him.'  Where  all  the  corporate  assets  are  assigned 
to  a  corporation,  and  a  liquidating  committee  created,  with  power 
to  sue  to  recover  assets,  a  suit  in  equity  to  recover  assets  should 
be  brought  by  the  transferee  corporation,  it  being  proper  to  join 
the  committee  and  the  transferrer  corporation. i" 

§  5027.  The  relation  of  creditors  to  insolvent  corporations — 
Trust-fund  or  American  doctrine  as  to  assets  of  corporations. 

When  a  corporation  becomes  insolvent,  its  property  becomes  a 
trust  fund  for  the  benefit  of  creditors.^^  The  president  and 
directors  of  an  insolvent  corporation  are  trustees  of  a  trust  fund 
for   creditors. ^^ 

§5029.  — Nature  and  extent  of  doctrine.  Even  though  as- 
sets of  an  insolvent  corporation  are  not  deemed  a  trust  fund 
so  as  to  prevent  a  preference  of  creditors,  such  assets  are  a 
trust  fund  for  the  payment  of  debts  as  distinguished  from  dis- 
tribution to   officers  and   stockholders. i' 

§  5032.  —  Doctrine  as  aid  to  creditors  in  reaching  assets  for 
distribution.  The  trust-fund  theory  is  enforceable  only  in 
equity.^*    Creditors  of  an  insolvent  corporation  may  follow  its 

8  Goodrich  v.  Woodsome,  78  N.  Thresher  Co.  v.  Moss,  —  Tex.  Civ. 
H.  488,  102  Atl.  533.  App.  — ,  213  S.  W.  690;  P.  B.  Yates 

9  Hurley-Mason  Co.  v.  Pacific  Mach.  Co.  v.  Lakin,  —  Wash.  — , 
Commissary  Co.,  —  Wash.  — ,  191  192  Pac.  982;  Williams  v.  David- 
P&c.   624.  son,  104  Wash.  315,  176  Pac.  334, 

10  First  Nat.  Bank  v.  Smith,  —       181  Pac.  874. 

W.  Va.  — ,  103  S.  E.  318.  12  Johnson   v.   United   Eys.    Co., 

11  Weil  V.  Defenbach,   31   Idaho      —  Mo.  — ,  219  S.  W.  38. 

258,    170    Pac.    103;     Johnson    v.  13  John    Miller    Co.    v.    Harvey 

United  Rys.  Co.,  —  Mo.  — ,  219  S.  Mercantile  Co.,  38  N.  D.  531,  165 

W.  38;  John  Miller  Co.  v.  Harvey  N.  W.  558. 

Mercantile  Co.,  38  N.  D.  531,  165  14  Harris  v.  Esperanza  Min.  Co., 

N.      W.      558;       Advance-Eumely  —  N.  J.  Ch.  — ,  109  Atl.  826. 
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assets  into  the  hands  of  another  company  so  far  as  the  con- 
sideration for  the  transfer  of  the  assets  was  inadequate.'* 

§  5037.  —  Right  of  subsequent  creditors  to  attack  a  convey- 
ance of  corporate  property.'^ 

§  5038.  —  Unpaid  subscriptions  as  trust  fund."  Unpaid  stock 
subscriptions  are  a  trust  fund,  according  to  the  holdings  of  the 
federal  courts ;  '*  but  they  are  not  an  asset  of  the  company 
where  it  was  estopped  to  recover  them.^®  In  New  York,  however, 
the  trust-fund  doctrine  as  applied  to  stock  subscriptions  is  not 
recognized.^" 

Where  unpaid  subscriptions  to  stock  are  sold,  among  other 
things,  at  a  receiver's  sale,  the  liability  of  such  subscribers  is 
for  the  full  amount  of  the  unpaid  balance  with  the  right  to 
share  equitably  in  the  actual  surplus  in  the  hands  of  the  re- 
ceiver, and  is  not  limited  to  the  amount  necessary,  with  the 
amounts  due  from  other  corporators,  to  pay  off  the  corporate 
indebtedness.^' 

§  5040.  —  Present  status  of  trust-fund  doctrine ;  rule  govern- 
ing administration  and  distribution  of  assets.  The  principle 
of  the  preference  of  creditors  to  stockholders  is  applicable  to 
all  corporations,  whether  solvent  or  insolvent,  and  is  wholly 
independent  of  the  trust-fund  theory .^^ 

§5045.  Fraudulent  conveyances — In  general.  Fraudulent 
conveyances  by  corporations  are  subject  to  be  set  aside  by  exist- 
ing creditors  the  same  as  if  the  conveyance  was  made  by  an 
individual.**     A  creditor  seeking  to  establish  a  trust  against 

IB  Johnson   v.    United    Eys.    Co.,  507,  holding  it  no  defense  that  the 

—  Mo.  — ,  219  S.  W.  38.  corporate     debts     had     been     dis- 

16  See  §  5051,  infra.  charged  by  the  receiver  from  the 

1''  See  also  §  638,  supra.  amount   derived  from  such  sale. 

18  Thorns  &  Brenneman  v.  Good-  22  Adams  v.  Ferryman  &  Co.,  202 
man,  254  Fed.  39.  Ala.  469,  80  So.  853. 

19  Stoecker  v.  Goodm&h,  183  Ky.  23  Sanborn-Cutting  Co.  v.  Paine, 
330,  209  S.  W.  374.  244   Fed.    672.      See    Clarke-Wood- 

20  Jeffery  v.   Selwyn,  220   N.  Y.  ward  Drug  Co.  v.  Hot  Lake  Sana-  ' 
77,  6  A.  L.  E.  1111,  115  N.  E.  275.  torium  Co.,  88   Ore.   284,  169  Pac. 

21  Cosmopolitan  Life  Ins.  Co.  v.  796,  holding  certain  transfers  not 
Sheats,  20  Ga.  App.  622,  93  S.  B.  fraudulent. 
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the  insolvent  corporation,  because  of  its  fraud,  has  the  burden  of 
proving  the.  fraud,  etc.^*  A  fraudulent  conveyance  of  all  the 
corporate  assets  to  another  corporation,  without  consideration, 
and  a  further  unauthorized  conveyance  by  the  second  corpora- 
tion to  the  mortgagees  of  the  first  corporation,  may  be  set  aside 
by  creditors  of  the  first  corporation.*^  A  sale  by  an  insolvent 
corporation,  although  made  for  the  express  purpose  of  delays 
ing  or  defeating  a  particular  creditor,  cannot  be  avoided  by 
such  creditor,  where  made  for  a  good  consideration.*^  ' 

§  5046.  —  Transfers  of  property  in  good  faith.  A  good  faith 
transfer  cannot  be  attacked  as  fraudulent  where  at  the  time  of 
the  transfer  the  remaining  property  was  amply  sufficient  to 
secure  creditors,  and  the  creditor  stockholder  attacking  it  had 
recognized  the  transfer  as  valid  for  years  and  until  the  corporate 
business  had  become  unprofitable.*'' 

§  5047.  —  Transfers  to  bona  fide  purchasers.** 

§  5050.  —  Right  of  creditors  to  follow  assets.  A  creditor 
may  follow  corporate  property  acquired  by  another  corporation 
with  notice  through  its  promoter  that  the  acquisition  of  the  prop- 
erty from  the  first  corporation  was  in  fraud  of  the  creditors  of 
such  first  company.**  Trust  property  transferred  by  the  trustee 
to  a  subsequently  created  corporation  possessed  of  other  assets 
may  be  followed  by  the  beneficiaries  into  the  hands  of  the  cor- 
poration.'" 

A  stockholder  who  receives  corporate  checks  in  payment  of 
the  treasurer's  individual  debts,  where  the  treasurer  acted  with- 
out authority,  is  liable  to  the  corporation  or  its  trustee  in  bank- 
ruptcy for  conversion  of  assets.*^ 

24  Independent  Van  &  Storage  fide  purchaser  for  value  will  pro- 
Co.  V.  Iowa  Mercantile  Co.,  —  tect  him,  under  New  Jersey  stat- 
lowa  — ,  179  N.  W.  157.  utes,  see  Hoover  Steel  Ball  Co.  v. 

25  Brayton  &  Lawbaugh  v.  Mon-  Schaf er  Ball  Bearings  Co.,  89  N. 
arch  Lumber  Co.,  87  Ore.  365,  169  J.  Eq.  433,  105  Atl.  500. 

Pac.  528,  170  Pac.  717.  89  Peabody  Consol.  Copper  Co.  v. 

26  Penny  v.  Tulljames,  50  Dom.  Maier,  20  Ariz.  370,  181  Pac.  177. 
L.  Eep.   (Can.)  553.  30  Hand  v.  Allen,  294  111.  35,  128 

27Singhaus    v.    Piper,    103    Neb.  N.  E.  305. 

493,  172  N.  W.  523.  31  Heig    v.    Caspary,    191    N.   T. 

28  When  fact  that  purchaser  App.  Div.  560,  181  N.  Y.  Supp.  633. 
from  failing  corporation  is  a  bona 
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§5051.  — Attacks  on  conveyances  or  transfers  by  existing 
or  subsequent  creditors.  Subsequent  creditors  cannot  attack  a 
prior  conveyance  by  a  corporation  as  fraudulent.^*  Thus,  a 
transfer  by  a  corporation  of  property  for  shares  of  its  stock  is 
not  void  as  against  subsequent  creditors  where  not  made  for  the 
purpose  of  defrauding  them.**  In  any  event,  subsequent  creditors 
with  knowledge  cannot  attack  a  corporate  mortgage  as  fraudu- 
lent.** 

However,  a  sale  by  an  insolvent  corporation  of  all  its  stock 
and  a  division  of  the  proceeds  among  the  stockholders  is  a  fraud 
on  existing  creditors  and  also  on  subsequent  creditors  who  had 
no  notice  thereof,  where  the  corporation  continued  as  a  going 
concern  but  was  in  fact  insolvent.*^ 

§5052.  Conveyances,  transfers,  etc.,  to  directors  or  other 
officers — In  general.*^  A  fraudulent  conveyance  by  a  corpora- 
tion may  take  the  form  of  a  conveyance  by  it  to  a  director  or 
other  officer.*'' 

§5054.  — Transfer  of  assets  to  other  corporations  or  to  a 
partnership.  The  fraudulent  conveyance  which  may  be  set  aside 
by  creditors  may  take  the  form  of  the  formation  of  a  new  com- 
pany and  the  conveyance  to  it  of  the  assets  of  the  old  company.** 
A  transfer  of  assets  by  an  insolvent  corporation  to  another  com- 
pany having  the  same  officers  and  practically  the  same  stock- 
holders is  void  as  to  existing  creditors.*^ 

§  5055.  Withdrawal  of  assets  by  stockholders — Rule  in  gen- 
eral.   Stockholders  are  liable  to  creditors  where  assets  have  been 

32  Scales  V.  Holje,  —  Cal.  App.  see  note  in  9  A.  L.  E.  1447,  anno- 
— ,  183  Pae.  308.  tating    Beach    v.    Williamson,    78 

33  Cohen  v.  George,  149  Ga.  701,  Fla.  611,  9  A.  L.  E.  1438,  83  So. 
101  S.  E.  803.  860. 

34  Commercial  Trust  Co.  v.  L.  37  John  Miller  Co.  v.  Harvey 
Wertheim  Coal  &  Coke  Co.,  88  N.  Mercantile  Co.,  38  N.  D;  531,  165 
J.  Eq.  143,  102  Atl.  448.  N.  W.  558. 

35  Johnson  v.  Canfield-Swigart  38  Schurman  v.  Improved  Plas- 
Co.,  292  111.  101,  126  N.  E.  608,  tic-Slate  Roofing  Co.,  233  Mass. 
afe'g  211  111.  App.  423.  499,  124  N.  E.  250. 

36  Eights  of  creditors  to  attack  39  Johnson  v.  United  Eys.  Co.,  — 
conveyances  of  property  by  a  cor-  Mo.  — ,  219  S.  W.  38. 

poration    to    directors    or    officers, 
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withdrawn  and  distributed  among  them  while  the  corporation 
was  insolvent  or  where  such  withdrawal  causes  insolvency.*"  But 
there  is  no  fraudulent  conveyance  where  a  corporation  dis- 
tributes bonds  and  notes  to  stockholders,  where  it  retains  real 
estate  in  excess  of  all  debts.*^  If  stockholders  divide  up  the 
assets  without  paying  the  debts,  creditors  may  recover  from 
them  the  proceeds  of  assets  received,  and  if  the  stockholders  can- 
not agree  among  themselves  as  to  the  pro  rata  satisfaction  of 
the  decree,  any  one  or  more  of  them  may  compel  contribution 
pro  rata  in  the  usual  way.*^  The  power  of  equity  to.  grant  re- 
lief to  creditors  of  an  insolvent  corporation  which  has  fraudu- 
lently distributed  its  property  among  its  stockholders  is  not 
limited  by  the  fact  that  the  stockholders  cannot  be  put  in  statu 
quo,  where  the  creditors  were  deceived  by  their  secret  and  illegal 
acts.*'  Where  there  is  a  statute  prohibiting  the  act,  fraud  of 
an  insolvent  corporation,  in  distributing  its  property  among  its 
stockholders,  -need  not  be  an  actual  intent  to  defraud,  in  so  far  as 
subsequent  creditors  are  concerned.** 

Where  a  corporation  was  insolvent  at  the  time  it  wrong- 
fully transferred  its  assets  to  its  stockholders,  the  amount  of 
recovery  in  favor  of  a  creditor  against  a  stockholder  is  limited 
"to  the  sum  that  plaintiff  would  have  received,  had  the  prop- 
erty of  the  corporation  at  that  time  been  converted  into  money 
and  applied  to  the  payment  of  its  debts  pro  rata,"  under  Stock 
Corporation  Law,  §  66.** 

Alleged  invalidity  of  allotment  of  bonds  received  -as  the  pur- 
chase price  of  the  corporate  property,  before  dissolution,  among 

40  Weil  V.   Defenbach,   31   Idaho  Weil  v.  Defenbaeh,  31  Idaho  258, 

258,  170  Pae.  103.  170  Pac.  103. 

Where  a  sole  stockholder  appro-  41  Saunders  v.  Haekley  &  Hume 

priates  all  the  corporate  assets,  so  Co.,  275  Mo.  41,  204  S.  W.  269. 

as  to  make  the  corporation  insol-  42  Adams  v.  Ferryman  &  Co.,  202 

vent,   he    is    personally   liable    for  Ala.  469,  80  So.  853. 

corporate    debts   to   the   extent   of  43  Johnson     v.     Canfield-Swigart 

such  assets.     Fulton  Auto   Supply  Co.,   292   111.   101,   126   N.   E.   608, 

Co.  V.  Sullivan,  148  Ga.  347,  96  S.  aff'g  211  111.  App.  423. 

E.  875.  44  Johnson     v.     Canfield-Swigart 

A  receiver  may  sue  stockholders  Co.,   292   111.   101,   126   N.    E.   608, 

to  compel  them  to  refund  sufficient  aff'g  211  111.  App.  423. 

of  the  corporate  funds  unlawfully  45  Kelly  v.  Mendelson,  176  N.  Y. 

distributed   to   them,   to   satisfy   a  Supp.  464, 
judgment  against  the  corporation. 
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the  stockholders,  as  violating  a  statute  forbidding  division  or 
withdrawal  of  the  capital  stock,  cannot  be  urged  where  no  cred- 
itor objects  and  all  the  stockholders  have  agreed  to  it.** 

§5056.  — Payment  of  dividends.  Where  the  corporation  is 
insolvent,  dividends  paid  to  stockholders  in  violation  of  a  statute 
are  recoverable  in  behalf  of  the  corporation.*'' 

§  5057.  —  Purchase  of  stock  by  corporation.**  A  purchase 
of  its  own  stock  when  insolvent  is  voidable  as  to  existing  cred- 
itors, and  if  notes  or  bonds  are  given  in  exchange  for  such  stock 
they  will  be  subordinate  to  the  claims  of  existing  creditors;  and 
the  same  is  true  as  to  subsequent  creditors  who  become  such 
without  notice  of  the  purchase.*'  Where  one  stockholder  sells 
his  stock  to  another,  and  receives  his  pay  not  from  the  buyer 
but  from  the  assets  of  the  corporation,  he  is  liable,  to  the  extent 
of  the  value  of  the  assets  received,  to  creditors.^"  A  stockholder 
who  disposes  of  his  stock  with  knowledge  that  the  money  re- 
ceived in  payment  thereof  is  taken  from  corporate  funds,  re- 
sulting in  a  depletion  of  the  capital  stock  of  the  company,  and 
with  the  further  knowledge  that  the  company  is  to  continue 
business,  is  accountable,  where  the  company  afterwards  becomes 
insolvent,  for  the  money  received,  to  subsequent  creditors  without 
notice.^' 

§  5058.  —  Unpaid  subscription ;  release  of  liability.*^ 

§5062.  Recovery  of  assets  wrongfully  transferred;  setting 
aside  fraudulent  conveyances — ^Limitation  of  actions;  estoppel. 

Laches  may  preclude  the  right  of  a  creditor  stockholder  to 
attack  a  transfer  as  fraudulent.^*  Limitations  do  not  begin 
to  run  against  a  cause  of  action  against  stockholders  because 
of  distribution  of  corporate  assets  among  stockholders  while  debts 

46  Chadwick  v.  Holm,  31  Idaho  61  Johnson  v.  Canfield-Swigart 
252,  170  Pac.  87.  Co.,   211   111.   App.   423,   429,   afE'd 

47  Hyde    v.    Scott,    47    Dom.    L.  292  111.  101,  126  N.  B.  608. 
Eep.   (Can.)  260.  52  See  §  639,  supra. 

48  See  also  §  1141,  supra.  B3  Singhaus    v.    Piper,    103    Neb. 

49  First     Trust     Co.     v.     Illinois   .   493,  172   N.  W.  523. 
Cent.  E.  Co.,  256  Fed.  830. 

SOGarrow    v.    Fraser,    98    Wash. 
88,  167  Pac.  75. 
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existed,  as  against  a  judgment  creditor,  luitil  he  has  notice  that 
the  assets  of  the  corporation  are  not  sufficient  to  satisfy  his 
debt.64 

§  5066.  Distribution  of  assets  of  insolvent  corporations ; 
preferences  in  general — Equality  of  distribution.*^    Assets  of 

an  insolvent  corporation  are  applied  first  to  secured  debts  and 
then  to  unsecured  debts  pro  rata.*®  One  who  sells  his  stock  to 
his  corporation  cannot  share  with  ordinary  creditors  in  bank- 
ruptcy proceedings.*''  A  claim  for  money  paid  a  bank  to  pay 
up  a  note,  where  the  bank  fraudulently  concealed  the  transfer 
of  the  note  to  another  bank,  is  entitled  to  priority,  where  the 
bank  becomes  insolvent.** 

Unless  otherwise  provided  by  statute,  a  claim  for  moneys  re- 
ceived as  guardian,  is  not  entitled  to  priority,  in  case  of  an 
insolvent  trust  company,  where  all  money  received  has  been  com- 
mingled and  placed  in  a  common  fund.*^ 

When  a  corporation  is  liquidated,  those  entitled  to  the  income 
of  the  trust  are  to  be  awarded  so  much  of  the  sums  received  for 
the  stock  as  they  show  was  income  accruing  after  their  right  to 
income  began,  and  the  balance  goes  to  the  principal.®" 

§5070.  — Creditors  with  collateral  or  additional  promises; 
marshalling  assets.®^  A  mortgage  creditor  of  an  insolvent  cor- 
poration may  prove  his  claim  for  the  full  amount  without  credit- 
ing a  collection  in  part  by  a  foreclosure  of  the  mortgage.®* 

§5071.  — Preferences  to  debts  of  receivers;  rent.  The  cost 
of  repairs  which  the  tenant  should  have  made  but  which  the  land- 

64  Weil  V.  Def enbach,  31  Idaho  68  State  ex  rel.  Crittenberger  v. 
258,  170  Pac.  103.  Farmers'   &   Merchants'  Bank,  — 

65  Judgment    in    proceeding    for  Ind.  App.  — ,  124  N.  E.  501. 
distribution  of  assets  of  insolvent  69  Wainwright  Trust  Co.  v.  Du- 
corporation,    as    res    judicata,    see  lin,  —  Ind.  App.  — ,  119  N.  E.  387. 
Perkins  v.  Le  Viness,  134  Md.  252,  60  In  re  MeKeown's  Estate,  263 
106  Atl.  705.  Pa.  78,  106  Atl.  189. 

Effect    of   Bankruptcy   Act,    see  61  Eule    in   bankruptcy   proceed- 

Smith  V.  Powers,  255  Ped.  582.  ings,  see  In  re  Battle  Island  Paper 

66  Clarke- Woodward  Drug  Co.  v.       Co.,   259  Fed.   921. 

Hot  Lake  Sanatorium  Co.,  88  Ore.  .  62  Goodman  Mfg.  Co.  v.  Pitts- 
284,  169  Pac.  796.  burgh-BufCalo  Co.,  265  Fed.  561. 

67  Keith  V.  Kilmer,  261  Fed.  733, 
9  A.  L.  E.  1287. 
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lord  made,  even  if  called  rent,  is  not  rent  entitled  to  priority  in 
administering  the  estate  of  an  insolvent  corporation.^*  Interest 
which  a  tenant  agreed  to  pay  on  the  balance  of  the  cost  of  a 
building  to  be  erected  (where  a  certain  per  cent  of  the  cost 
was  to  be  paid  by  the  tenant),  under  an  agreement  to  purchase 
the  building,  is  not  rent  so  as  to  be  entitled  to  priority.®* 

§  5072.  — .  Preference  to  states  or  to  the  United  States.®^ 
State  taxes  are  entitled  to  a  preference  in  insolvency  proceed- 
ings.®® 

§5073.  Claims  for  labor,  wages  and  material.  Claims  for 
wages  are  often  given  priority  by  statute,  in  ease  of  insolvent 
corporations.®''  Taking  notes  for  wages  does  not  waive  the 
priority  of  a  laborers'  lien,®® 

§5074.  Eight  of  corporation  to  prefer  creditors — General 
rule  permitting  preferences;  effect  of  trust-fund  doctrine.    In 

North  Dakota  an  insolvent  corporation  may  prefer  creditors.®' 
In  Oklahoma,  an  insolvent  corporation  may  prefer  creditors  the 
same  as  an  individual,  and  hence  it  may  make  a  mortgage  to 
secure  a  loan.'"*  A  statute  giving  "a  debtor"  the  right  to  pre- 
fer creditors  applies  to  corporations.'"^ 

The  right  of  a  corporation  to  prefer  creditors  cannot  be  trans- 
ferred to  another  corporation  having  the  same  officers  so  as  to 
authorize  the  latter  to  administer  the  assets.'"' 

63  In  re  Receivership  of  Light-  200,  106  Atl.  380,  and  see  §  5394, 
well  Steel  Sash  Co.,  —  Del.  — ,  105      infra. 

Atl.  376.  68  Armstrong     v.      Watson,      45 

64  In  re   Receivership  of  Light-       I>om.  L.  Bep.   (Can.)   501. 

well  Steel  Sash  Co.,  —  Del.  — ,  105  69  John    Miller    Co.    v.    Harvey 

Atl.  376.  Mercantile  Co.,  38  N.  D.  531,  165 

65  State  as  preferred  creditor,  in      N.  W.  558. 

suit  to  wind  up  insolvent  bank,  see  70  Union  Trust  Co.  v.    Hendrick- 

American   Surety   Co.   v.   Pearson,  son,  —  Okla.  — ,  172  Pac.  440. 

—  Minn.  — ,  178  N.  W.  817,  con-  71  Merced    Bank    v.    Ivett,    127 

struing   Minnesota    bank    statutes.  Cal.  134,  59  Pac.  393;  John  Miller 

66  Winsor  v.  Pilgrim  Shoe  Ma-  Co.  v.  Harvey  Mercantile  Co.,  38 
chinery  Co.,  —  E.  I.  — ,  105  Atl.  N.  D.  531,  165  N.  W.  558. 

397.  72  Johnson  v.  United  Rys.  Co.,  — 

67  Steel  &  Iron  Mongers  v.  Bon-      Mo.  — ,  219  S.  W.  38. 
nite   Insulator   Co.,   90   N.   J.   Eq. 
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The  right  of  a  corporation  to  prefer  creditors  cannot,  by  agree- 
ment between  it  and  them,  be  extended  to  a  time  when,  because 
of  insolvency,  it  has  been  restrained  from  disposing  of  prop- 
erty or  transacting  business.''' 

§  5075.  —  Rule  denying  right  to  prefer  creditors ;  trust-fund 
doctrine  as  prohibition.  In  Washington,  an  insolvent  corpora- 
tion "will  not  be  permitted  to  do  or  suffer  anything  which  will 
permit  one  or  more  creditors  to  obtain  a  preference,  no  matter 
what  the  good  faith  of  such  creditor  may  be. ' '  ''* 

An  unlawful  preference  by  a  debtor  corporation  is  a  fraud 
on  other  creditors.''^ 

§5080.  ^Preferences   in  pursuance   of  prior  agreements. 

Preferences  agreed  upon  when  the  corporation  was  solvent  are 
not  invalid  because  of  the  insolvency  of  the  corporation  when 
the  preference  was  consummated.''® 

§5082.  — Advances  by  creditors.'''' 

§  5085.  —  Notice  to  creditors  of  insolvency.  Payments  made 
to  creditors  when  a  corporation  is  insolvent,  with  knowledge  of 
the  insolvency,  are  voidable  and  may  be  recovered  by  the  re- 
ceiver.''* However,  a  creditor  of  a  corporation  "is  not,  as  a 
matter  of  law,  chargeable  with  notice  of  the  insolvency  of  the 
corporation  with  which  he  deals  " ; '"  but  knowledge  of  insolvency 
may  be  imputed  by  knowledge  of  facts  which  would  put  a  pru^ 
dent  man  on  inquiry.'"  A  creditor  may  be  chargeable  with  no- 
tice of  insolvency  of  a  corporation  at  the  time  it  made  payments 

VS  Corporate        officeTs        cannot  W  Prank  Shepard  Co.  v.  Zaehary 

agree  with  an  agent  to  allow  him  P.  Taylor  Pub.  Co.,  180  N.  Y.  Supp. 

to  collect  money  on  account  of  the  122. 

corporation  and   appropriate  it  in  76  Chapman    v.    Hunt,    254   Fed. 

payment   of   his   individual   claim,  768. 

after   the   insolvency   of  the   com-  77  See  §  5128,  infra, 

pany  and  while  it  is  enjoined  from  78  Hoover  Steel  Ball  Co.  v.  Scha- 

transacting    any    business    or    dis-  fer  Ball  Bearings  Co.,  89  N.  J.  Eq. 

posing    of    its    assets.     O'Neil    v.  440,  106  Atl.  36. 

Burnett,  263  Pa.  216,  106  Atl.  246.  79  Standard   Chemical  &  Oil  Co. 

74  Williams     v.     Davidson,     104  v.  Paircloth,  200  Ala.  657,  77  So. 

Wash.  315,  176  Pac.  334,  181  Pae.  31. 

874.  80  Smith  v.  Powers,  255  Fed.  582. 
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on  advances  made  by  him  to  the  corporation,  where  he  had  knowl- 
edge of  its  insolvency  at  the  time  of  the  advances.*^ 

§  5086.  Manner  of  preferring  creditors.  The  trust-fund  doc- 
trine cannot  be  nullified  by  calling  a  transfer  a  sale  where  in 
reality  a  preference  of  a  creditor.*^ 

§  5088.  Mortgages  as  preferences— In  general.  On  insolvency, 
"claims  of  subsequent  creditors  without  notice  are  superior  and 
entitled  to  preference  in  payment  over  the  holders  with  notice  of 
mortgage  bonds  of  the  corporation  whose  only  consideration  was 
the  purchase  by  the  mortgagor  corporation  of  its  own  stock,  either 
for  itself  or  for  another. ' '  *^ 

§  5093.  —  Chattel  mortgages.  Where  a  chattel  mortgage  is 
void  as  to  prior  creditors  of  an  insolvent  corporation  and  is  valid 
as  to  subsequent  creditors  after  recordation,  the  procedure  is  as 
follows :  all  of  the  net  assets  of  the  company  should  be  taken ; 
from  such  sum  should  be  deducted  the  amount  of  the  chattel 
mortgage ;  the  amount  of  all  of  the  other  claims  should  be  taken 
and  a  dividend  rate  struck;  this  is  the  dividend  rate  subsequent 
creditors  are  entitled  to  have  used;  in  case  of  prior  creditors, 
the  net  assets  should  be  taken,  and  the  amount  of  all  the  claims 
including  that  of  the  chattel  mortgagee  should  be  added  and 
a  dividend  rate  struck;  and  the  amount  represented  by  the  dif- 
ference between  these  two  dividend  rates  must  be  made  good  by 
the  chattel  mortgagee  to  the  creditors  whose  claims  accrued  prior 
to  the  recording  of  the  chattel  mortgage.^* 

§  5097.  Preferences  by  attachment,  execution,  supersedeas 
bond,  etc.  Insolvency  does  not  preclude  the  acquisition  of  a 
prior  lien  by  attachment  or  execution.®*  A  purchaser  at  an  exe- 
cution sale  of  property  of  an  insolvent  corporation,  where  with- 
out  knowledge  of  the  insolvency,  obtains  rights  paramount  to 

81  Hoover  Steel  Ball  Co.  v.  Scha-  83  Edgar  v.  Ames,  255  Ted.  835. 
fer  Ball  Bearings  Co.,  89  N.  J.  84  Slater  v.  Slater  Press,  90  N. 
Eq.  478,  106  Atl.  36.  J.  Eq.  543,  107  Atl.'  269. 

82  Williams  v.  Davidson,  104  85  Standard  Chemical  &  Oil  Co. 
Wash.  315,  176  Pae.  334,  181  Pac.  v.  Faiicloth,  200  Ala.  657,  77  So. 
874.  31. 
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those  of  other  creditors. ^^  If  there  is  only  one  creditor  of  an 
insolvent  corporation  and  he  levies  on  the  corporate  assets,  it 
seems  that  a  suit  to  marshall  assets  does  not  lie.*'' 

On  the  other  hand,  in  Texas,  where  a  corporation  is  insolvent 
and  has  ceased  to  do  business,  an  execution  levied  on  its  property 
and  a  sale  thereunder  convey  no  title  as  against  other  creditors ; 
but  if  the  debts  are  all  paid  a  purchaser  acquires  a  good  title 
at  the  execution  sale.** 

§  5116.  Preferences  where  banks  are  insolvent — Checks ;  re- 
ception by  insolvent  bank ;  acceptance.  A  depositor  of  a  check 
drawn  on  the  bank  of  deposit,  although  the  deposit  is  not  credited 
to  the  depositor,  is  not  entitled  to  a  preference  on  the  bank  becom- 
ing insolvent.** 

§  5128.  Statutory  provisions  affecting  the  validity  of  pref- 
erences— New  Jersey.  A  corporation  is  insolvent,  within  the 
New  Jersey  statute  forbidding  preferences  where  insolvent, 
where  there  is  a  general  inability  to  meet  pecuniary  liabilities  as 
they  mature  by  means  of  either  available  assets  or  an  honest 
use  of  credit.®"  Actual  suspension  of  business,  as  the  term  is 
used  in  the  New  Jersey  statute  relating  to  preferences,  means 
more  than  a  mere  failure  to  meet  maturing  obligations  as  they 
accrue.  It  means  an  interruption  of  ordinary  business  operation 
evidenced  by  some  objective  features,  such  as  cessation  of  manu- 
facturing in  case  of  a  manufacturing  corporation.®^  Notwith« 
standing  the  statute  in  New  Jersey  forbidding  preferences  where 
a  corporation  is  insolvent,  a  corporation  may,  if  temporarily  in 
need  of  funds,  pledge  its  assets,  provided  the  pledge  is  in  pur- 
suance of  some  financial  scheme  which  it  is  reasonable  to  suppose 
will  result  in  placing  the  corporation  in  a  position  of  solvency.®^ 

86  standard   Chemical  &  Oil   Co.  f  er  Ball  Bearings  Co.,  89  N.  J.  Eq. 

V.  raircloth,  200  Ala.   657,  77  So.  433,    105    Atl.    500;    Shoenthal    v. 

31.  New  Jersey  Gardens  Co.,  —  N.  J. 

87Faircloth    v.   Farmers'    Guano  Ch.  — ,  103  Atl.  415. 

Co.,  —  Ala.  — ,  85  So.  395.  91  Hoover  Steel  Ball  Co.  v.  Scha- 

88  Houston  V.  Shear,  —  Tex.  Civ.  f  er  Ball  Bearings  Co.,  89  N.  J.  Eq. 
App.  — ,  210  S.  W.  976.  433,  105  Atl.  500. 

89  Zimmerli  v.  Northern  Bank  &  92  Hoover  Steel  Ball  Co.  v.  Scha- 
T.  Co.,  —  Wash.  — ,  191  Pae.  788.  fer  Ball  Bearings  Co.,  89  N.  J.  Eq. 

90  Hoover  Steel  Ball  Co.  v.  Scha-  433,   105   Atl.   500. 
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§  5129.  —  New  York — Present  statute  and  its  effect.  Under 
the  New  York  statute,  preferences  of  creditors  by  an  insolvent 
corporation  are  void.'* 

§  5132. Transfers  prohibited.'* 

§5133. Notice   of   insolvency;    bona   fide   purchasers. 

Under  the  provisions  of  the  New  York  statute  as  to  preferences 
by  insolvent  corporations,  it  is  immaterial  whether  the  preferred 
creditor  knew  of  the  insolvency  or  that  the  payment  would 
operate  as  a  preference.'*  A  creditor  paid  in  full  is  not  a  pur- 
chaser for  value  without  notice,  within  the  New  York  statute, 
merely  because  a  third  person  surrendered  the  guaranty  of  his 
debt,  especially  where  the  guarantor  was  the  president  of  the  cor- 
poration and  paid  the  money  in  its  behalf.'^ 

§5135. Intent  to  prefer.     There  must  be  an  intent  to 

create  a  preference,  to  make  the  statute  operative.''' 

§  5145.  Officers  of  corporations  as  preferred  creditors — Rule 
prohibiting  preferences  after  insolvency.  Directors  in  charge 
of  an  insolvent  corporation  have  no  right  to  apply  corporate 
assets  to  their  own  benefit  to  the  detriment  of  general  creditors, 
and  may  be  held  to  account  if  they  do  so.'*  The  president  of  an 
insolvent  corporation  cannot  prefer  himself  as  a  creditor  by  a 
transfer  of  property,  even  though  with  the  consent  of  all  the 


93  Smith  v.  Powers,  255  Fed. 
582. 

Application  of  statute,  see  Grif- 
fin V.  Brody,  Adler  &  Koch  Co., 
167  jSr.  Y.  Supp.  725. 

Preferential  payments  to  credi- 
tors shortly  before  cessation  of 
business  are  invalid.  Sherwood  v. 
Holbrook,  188  N.  Y.  App.  Div.  712, 
177  N.  Y.  Supp.  330. 

94  See  §   5164,  infra. 

95  Smith  v.  Powers,  255  Fed. 
582. 

96  Smith  v.  Powers,  255  Fed. 
582. 

97Grifan  v.  Wieland,  167  N.  Y. 
Supp.  729. 


Meaning  of  ' '  intent  of  giving 
preference"  in  New  York  statute, 
see  Karasik  v.  People 's  Trust  Co., 
252  Fed.  324,  335,  quoting  Cardozo 
V.  Brooklyn  Trust  Co.,  228  Fed. 
333. 

98  Pittsburgh  Steel  Co.  v.  David- 
son Hardware  Co.,  175  N.  C.  450, 
95  S.  E.   896. 

A  director  of  an  insolvent  cor- 
poration, having  the  custody  of 
corporate  funds,  cannot  appropri- 
ate a  large  part  of  such  assets  to 
payment  of  his  claims  against  the 
corporation.  Hanson  v.  Choynski, 
180  Cal.  275,  180  Pac.  816. 
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other  corporate  officers.®^  Directors  of  an  insolvent  company  who 
wrongfully  attempt  to  obtain  a  preference  are  not  entitled  to 
any  preferences  as  against  each  other,  as  general  creditors.^ 

§  5148.  —  Fraudulent  conveyances ;  conversion  of  property. 

In  all  jurisdictions  preferences  of  officers  may  be  attacked  for 
actual  fraud  or  unfairness.^ 

§5152.  — Manner  of  preferring  oflBcers;  deeds  and  mort- 
gages; advances;  transfer  of  accounts;  actions.  Directors  of  an 
insolvent  company  cannot,  in  New  Jersey,  obtain  a  preference 
as  creditors  by  taking  a  default  judgment  against  the  corpora- 
tion.' "Right  of  insolvent  corporation  to  secure  officers,  direc- 
tors or  stockholders  for  a  contemporaneous  loan  to  the  corpora- 
tion" is  the  subject  of  a  recent  note  in  A.  L.  R.* 

§  5153.  —  Preferences  to  oflScers  liable  as  sureties,  guarantors 
or  indorsers.  Directors  cannot  prefer  themselves  where  the  cor- 
poration is  insolvent,  whether  the  liability  sought  to  be  protected 
is  that  of  indorser,  guarantor  or  surety.*  Independently  of  stat- 
ute, officers  and  directors  of  an  insolvent  corporation  cannot 
apply  proceeds  of  sales  to  debts  for  which  they  are  guarantors, 
sureties  or  indorsers,  to  the  exclusion  of  other  unsecured  credi- 
tors ;  and  sales  providing  for  .payment  of  such  debts  from  the 
proceeds  are  fraudulent  and  may  be  set  aside.^ 

§  5157.  Stockholders  as  preferred  creditors — Stockholders  as 
creditors.  General  creditors  are  entitled  to  be  paid  before  stock- 
holders can  claim  any  portion  of  the  assets  of  an  insolvent  cor- 
poration.' Where  money  to  make  a  payment  on  land  purchased 
by  the  corporation  is  procured  from  a  stockholder  by  a  corporate 

99  Armstrong   v.   Ellerslie   Plant-  4  5   A.   L.   E.   561,   annotating  In 

ing  Co.,  146  La.  559,  83  So.  830.  re  Lake  Chelan  Land  Co.,  257  Fed. 

1  Shoentlial  v.  New  Jersey  Gar-       497,  5  A.  L.  R.  557. 

dens  Co.,  —  N.  J.  Ch.  — ,  103  Atl.  6  Hoggan  v.  Price  Eiver  Irriga- 

415.  tion  Co.,  —  Utah  — ,  184  Pac.  536. 

2  Sanborn-Cutting  Co.  v.  Paine,  6  Ohio  Finance  Co.  v.  Manning- 
244   Fed.    672.  ton  Window  Glass  Co.,  —  W.  Va. 

S  Shoenthal  v.  New  Jersey  Gar-       — ,  103  S.  E.  333. 
dens  Co.,  —  N.  J.  Ch.  — ,  103  Atl.  7  Perkins  v.   Henry  Talmadge  & 

415.  Co.,  147  Ga.  527,  94  8.  E.  1003. 
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officer  by  fraud,  and  the  corporation  becomes  insolvent,  there  is  a 
constructive  trust  and  the  stocl^holder  has  a  priority  to  recover 
such  money  as  against  ordinary  creditors.* 

§  5158.  —  Preferred  stockholders  as  creditors.'  On  in- 
solvency, creditors  have  priority  over  preferred  stockholders.^" 
Preferred  stockholders  have  no  claim  which  can  be  satisfied  until 
the  claims  of  creditors,  unless  the  preferred  stock  is  made  a  prior 
claim  by  virtue,  or  by  authority,  of  a  statute.^^ 

§  5160.  —  Right  to  prefer  stockholders.^^  In  Utah,  a  stock- 
holder not  a  director  may  be  preferred  as  a  creditor  even  where 
the  corporation  is  insolvent.^* 

§  5164.  Statutory  prohibitions  against  preferences  to  officers 
and  stockholders.  A  mortgage  is  a  "transfer"  within  the  mean- 
ing of  the  New  York  statute  forbidding  transfers  of  corporate 
property  to  officers  except  for  full  value  where  the  corporation 
has  refused  to  pay  any  of  its  notes. ^*  The  New  York  statute  pro- 
hibiting transfers  to  officers  after  refusal  to  pay  any  obligation 
when  due,  makes  invalid  a  lease  to  a  wife  of  the  president  for 
a  nominal  sum,  where  she  sublet  it  for  a  large  sum.^^  The  word 
"obligations"  in  the  New  York  statute  providing  that  no  cor- 
poration which  shall  have  refused  to  pay  any  of  its  notes  or  other 
"obligations,"  etc.,  is  no  broader  than  the  term  "evidences  of 
debt";  and  while  it  does  not  include  open  accounts  it  does  in- 
clude contract  obligations.^® 

§  5165.  Recovery  of  invalid  preferences ;  accounting — Reme- 
dies. If  stockholders  sell  their  stock  to  the  corporation  after 
knowledge  of  its  insolvency,  such  payments  may  be  recovered 

SBiddle    v.    Biddle,    202    Mich.       Co.,  90  Ore.  1,  174  Pac.  616. 
160,  168  N.  W.  92.  IZ  See  also  §  3645,  supra. 

9  See  also   §  3628,  supra.  13  Hoggan  v.  Price  River  Irriga- 

10  Armstrong  v.  Union  Trust  &  tiou  Co.,  —  Utah  — ,  184  Pac.  536. 
Savings  Bank,  248  Fed.  268.  14Karasik  v.  People's  Trust  Co., 

On    insolvency,    the    owners    of  252  Fed.  324,  334. 

preferred  stock  cannot  participate  16  Anton  Larsen  &  Son  v.  New- 

until     after     creditors     are     paid.  mark  &  Davis,  182  N.  Y.  App.  Div. 

Booth    V.    Union    Fibre    Co.,    142  724,  170  N.  T.  Supp.  268. 

Minn.  127,  171  N.  W.  307.  IBKarasik  v.  People's  Trust  Co., 

n  Hewitt  V.  Linnhaven  Orchard  252  Fed.  324,  335. 
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by  the  receiver.^''  An  unpaid  creditor  of  an  insolvent  corporation 
cannot  sue  one  whose  claim  has  been  wrongfully  paid,  to  recover 
the  amount  of  the  improper  preference,  to  the  extent  of  the  claim 
of  the  unpaid  creditor. ^^  An  action  to  recover  payments  to  of- 
ficers or  stockholders  as  preferential  is  one  at  law  so  as  to  entitle 
plaintiff  to  a  jury.^^  Equity  will  interpose,  at  the  suit  of  a 
creditor  of  an  insolvent  corporation,  to  defeat  a  preference  of  a 
director  as  a  creditor,  where  relief  has  been  unsuccessfully  sought 
in  the  bankruptcy  court,  the  only  legal  tribunal  with  power  to 
defeat  such  a  preference.^" 

§5168.  — Limitations;  estoppel.^^ 

§  5169.  —  Parties.    In  a  suit  by  a  creditor  of  an  insolvent  cor- . 
poration  to  defeat  a  preference  by  a  director  of  himself  as  a 
creditor  in  regard  to  money  held  by  him  in  trust,  the  other  di- 
rectors are  necessary  parties. ^^ 

§  5173.  —  Judgments ;  amounts  recoverable.  If  a  creditor 
purchases  all  the  assets  of  an  insolvent  corporation  with  knowl- 
edge of  its  insolvency,  and  pays  certain  other  claims  against  the 
corporation,  but  not  all  of  them,  as  a  part  of  the  consideration, 
the  decree,  in  an  action  to  set  aside  the  transfer,  should  not  be 
for  the  value  of  all  the  corporate  assets  received  but  only  for  the 
value  in  excess  of  his  pro  rata  share  as  creditor  in  the  corporate 
assets.^^ 

§  5174.  Set-off  by  debtors  of  insolvent  corporations — Right 
of  set-off  in  general.  The  right  of  set-off  against  an  insolvent 
company  is  governed  by  the  state  of  things  at  the  time  of  in- 
solvency rather  than  by  conditions  thereafter  created.^*  As 
against  the  debt  of  an  insolvent  bank  to  a  surety  company,  the 

IVHolyfield   v.    Davis,   139   Ark.  81  See   §   5062,  supra. 

479,  214  S.  W.  53.  88  Hanson  v.  Choynski,  180  Gal. 

18  P.  B.  Yates  Mach.  Co.  v.  La-  275,   ISOT  Pac.   816. 

kin,  —  Wash.  — ,  192  Pac.  982.  83  Williams     v.     Davidson,     104 

ISRottenberg  v.  Englander,  185  Wash.  315,  176  Pac.  334,  181  Pac. 

N.  T.  App.  Div.  1,  172  N.  Y.  Supp.  874. 

641.  S4Chipley    State    Bank    v.    Mc- 

20  Hanson  v.  Choynski,  180  Cal.  Neill,  77  Fla.  827,  82  So.  292. 
275,  180  Pac.  816. 
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bank  cannot  set  off  a  dividend  on  stock  of  the  surety  company 
held  by  the  bank.***  Where  dividends  on  stock  of  another  com- 
pany accrue  and  are  paid  while  the  stockholding  company  is  in 
the  hands  of  a  receiver,  the  corporation  declaring  the  dividends 
cannot  set  off  a  debt  due  by  the  insolvent  against  an  action  by 
the  receiver  to  recover  such  dividends.^® 

§  5178.  —  Insolvent  banks.  On  insolvency  of  a  bank,  deposits 
may  be  set  off  against  debts.^' 

§5179.  — Set-off  by  stockholders.  A  stockholder  indebted 
to  an  insolvent  corporation  for  unpaid  subscription  cannot  set  off 
a  debt  due  him  by  the  corporation.*^  The  set-off  provision  of  the 
Federal  Bankruptcy  Act  does  not  apply.*' 

The  claim  of  a  creditor  stockholder  should  not  be  allowed  until 
his  stock  indebtedness  to  the  bankrupt  has  been  collected  by 
plenary  suit.^"  But  it  is  held  that  where  the  holder  of  unpaid 
stock  is  a  creditor  of  a  bankrupt  corporation,  allowance  of  his 
claim  cannot  be  conditioned  on  payment  of  the  amount  due  on 
his  stock  where  the  assessment  has  not  been  judicially  ascer- 
tained.*^ 

§  5181.  —  Termination  of  right ;  claims  against  corporations 
assigned  to  debtors.    Claims  purchased  or  acquired  after  failure 

85  In  re  People 's  Surety  Co.,  186  for  corporate  debts  cannot  set  off 

N.   Y.   App.   Div.    663,   175    N.   Y.  his  deposit,  under  the  present  stat- 

Supp.  74.  utes  of  Georgia.     Swicord  v.  Craw- 

aechipley    State    Bank    v.    Mc-  ford,  148  Ga.  719,  98  S.  E.  343. 

Neill,  77  Fla.  827,  82  So.  292.  29  Cochran  v.  Monteith,  —  Tex. 

27  Funk    &    Son    v.    Young,    138  Civ.  App.  — ,  221  S.  W.  1055. 
Ark.  38,  5  A.  L.  E.  79,  210  S.  W.  30  Boatmen's  Bank  v.  Laws,  257 
143;      Chipley      State      Bank      v.  Fed.  299;  In  re  Caledonia  Coal  Co., 
McNeill,  77  Fla.  827,  82  So.  292.  254  Fed.  742,  746. 

28  In  re  La  Jolla  Lumber  &  Mill  If  a  stockholder  presents  a  claim 
Co.,  243  Fed.  1004;  Cooper  v.  against  the  corporation  in  bank- 
Eastern  Horse  &  Mule  Co.,  —  Del.  ruptcy,  he  cannot  recover  thereon, 
Ch.  — ,  110  Atl.  666;  Vaughan-  as  against  other  creditors,  until  he 
Robertson  Drug  Co.  v.  Grimes-  has  first  paid  the  amount  payable 
Mills  Drug  Co.,  173  N.  C.  502,  92  on  his  stock.  In  re  Caledonia  Coal 
S.  E.  376.  Co.,  254  Fed.  742. 

A  depositor  in  a  bank  sued  as  a  SlMoise    v.    Scheibel,    245    Fed. 

stockholder  of  the  insolvent  bank       546. 
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of  an  insolvent  bank  cannot  be  set  off  against  a  debt  due  the 
bank.^* 

II.    BANKRUPTCY 

§  5184.  Bights  of  corporations  to  become  bankrupts ;  volun- 
tary proceedings.  An  electric  light  company  may  be  adjudged 
a  bankrupt,^^  and  a  gas  company  is  entitled  to  go  into  bank- 
ruptcy although  a  majority  of  its  stock  is  held  by  a  holding 
company  and  a  suit  is  pending  to  enjoin  an  increase  in  the 
charge  for  gas.^*  An  electric  street  railway  is  not  a  "railroad" 
within  the  bankruptcy  act  excepting  railroad  companies  from 
those  who  may  become  bankrupt. ^^  Stockholders  may  intervene, 
in  case  of  fraud,  to  contest  a  voluntary  petition  in  bankruptcy 
filed  by  officers  on  behalf  of  the  corporation.^^  Appointment  of  a 
temporary  receiver  in  a  state  court  does  not  preclude  directors 
from  filing  a  voluntary  petition  in  bankruptcy.^' 

§5189.  Involuntary  banJkruptcy  proceedings  against  cor- 
porations— Mining  corporations.  A  corporation  chartered  to 
mine  and  deal  in  coal  but  which  has  discontinued  mining  and 
purchasing  coal  and  is  engaged  solely  in  transporting  coal  for 
others  is  not  a  corporation  ' '  engaged  principally  jn  *  *  *  min- 
ing or  mercantile  pursuits"  so  as  to  be  subject  to  be  declared  an 
involuntary  bankrupt.^* 

§  5194.  Acts  of  bankruptcy — Transfers  of  property  with 
fraudulent  intent ;  preferences.  There  is  no  fraudulent  transfer 
of  property,  such  as  to  constitute  an  act  of  bankruptcy,  where 
the  sole  stockholder  who  transferred  corporate  property,  had  no 
knowledge  there  were  any  corporate  debts.*' 

§  5195.  —  Assignment  for  benefit  of  creditors.*" 

32  Smedley  v.  Mauney,  141  Ark.  tri,ck  Dry  Goods  Co.,  244  Fed.  719. 
16,  215  S.  W.  890.  37  In  re  Dressier  Producing  Cor- 

33  In  re  Grafton  Gas  &  Electric       poration,  262  Fed.  257. 

Light  Co.,  253  Fed.  668.  38  In  re  C.  Jutte  &  Co.,  266  Fed. 

34  City    of    Holland    v.    Holland       357. 

City  Gas  Co.,  257  Fed.  679.  39  In  re  M.  S.  Fersko,  Inc.,  250 

36  In  re  Grafton  Gas  &  Electric  Fed.  357. 

Light  Co.,  253  Fed.  668.  40  Assignment     for     benefit     of 

36  Zeitinger  v.  Hargadine-McKit-  creditors    as    act    of    bankruptcy, 
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§  5196.  —  Receiverships.  Consenting  to  the  appointment  of  a 
receiver  is  not  equivalent  to  having  "applied"  for  a  receiver, 
so  as  to  be  an  act  of  bankruptcy.*^  Application  by  stockholders 
and  creditors  for  a  receiver  is  not  an  act  of  bankruptcy  of  the 
corporation.*^ 

§  5197.  —  Admission  of  inability  to  pay  debts.  A  ktter 
written  by  a  clerk  by  authority  of  the  directors  advising  a  cred- 
itor to  institute  bankruptcy  proceedings,  and  stating  that  if 
brought  the  company  would  admit  its  insolvency,  is  not  such 
an  unqualified  admission  as  to  constitute  an  act  of  bankruptcy.** 
Under  the  Maine  statute  forbidding  corporations  to  part  with 
any  of  their  property  "essential  to  the  conduct"  of  the  cor- 
porate business,  except  with  the  consent  of  stockholders  given 
at  a  meeting,  a  corporation  cannot  make  an  unqualified  admis- 
sion such  as  to  constitute  an  act  of  bankruptcy  without  consent 
of  the  stockholders.** 

§5198.  Jurisdiction  of  proceedings.*^  In  case  of  a  bank- 
rupt corporation,  appearance  by  a  stockholder  to  contest  a  peti- 
tion by  the  trustee  in  bankruptcy  for  an  assessment  on  all  stock 
not  fully  paid  for,  does  not  confer  jurisdiction  on  the  bank- 
ruptcy court  to  adjudicate  his  personal  liability  for  such  assess- 
ment.*® 

§5199.  Estoppel  preventing  petition  for  bankruptcy.  It  is 
not  a  fraud  for  directors  to  institute  voluntary  bankruptcy  pro- 
ceedings although  a  stockholder  has  commenced  a  suit  for  dissolu- 
tion in  a  state  court.*'' 

§  5200.  Pleading.  Specifications  of  objection  to  a  bank- 
rupt's discharge,  where  made  by  a  corporation,  must  be  signed 

see  Moody-Hormann-Boelhauwe   v.  44  in  re   Standard  Shipyard  Co., 

Clinton   Wire   Cloth   Co.,   246  Fed.  262  Fed.  522. 

653.  45  See  also  §  403,  supra. 

41  In  re  Big  Pines  Lime  &  Trans-  46  Bergdoll  v.  Harrigan,  263  Foil. 
portation  Co.,  257  Fed.  141.  279,  rev'g  in  part  260  Fed.  234. 

42  Hansen  v.  Uniform  Seamless  47  In  re  Dressier  Producing  Cor- 
"Wire  Co.,  243  Fed.  177.  poration,  262  Fed.  257. 

43  In  re  Standard  Shipyard  Co., 
262  Fed.  522. 
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by  the  eOiporation  by  having  its  seal  afBxed  by  proper  au- 
thority.*^ 

§  5203.  Claims.*'  A  corporate  contract  illegal  because  con- 
trary to  statute  cannot  be  enforced  as  a  claim  against  a  bank- 
rupt although  it  has  had  the  benefit  of  its  performance.*"  A 
purchaser  of  corporate  property  within  four  months  prior  to 
bankruptcy  cannot  be  compelled  to  pay  a  second  time  to  the 
trustee  in  bankruptcy  because  in  making  his  first  payment  he 
complied  with  a  request  of  the  president  and  general  manager 
and  applied  a  portion  of  the  price  to  the  discharge  of  their 
personal  debts  incurred  for  the  benefit  of  the  corporation.*^ 

§  5204.  Effect  of  'bankruptcy.**  Bankruptcy  does  not  pre=> 
vent  election  of  corporate  of&eers  while  the  corporate  affairs  are 
being  conducted  in  the  bankruptcy  court.**  Where  a  creditor 
agreed  to  receive  his  pay  out  of  the  net  earnings  of  the  cor- 
poration, the  filing  thereafter  of  a  voluntary  petition  in  bank- 
ruptcy is  not  a  breach  of  the  contract  entitling  the  creditor  to 
rescind.** 

§  5205.  Powers  and  duties  of  trustees.**  A  trustee  in  bank- 
ruptcy is  entitled  to  possession  of  corporate  property  notwith- 
standing the  prior  appointment  of  a  receiver  for  the  insolvent 
company  in  a  state  court.*®  A  trustee  in  bankruptcy  may  sue  to 
recover  assets  of  the  bankrupt  corporation  unlawfully  diverted, 
where  necessary  to  liquidate  claims  of  creditors.*'   The  principal 

48  In  re  Abramowitz,  253  Fed.  63  In  re  O'Gara  Coal  Co.,  260 
299.  Fed.  742. 

49  Claim  for  unpaid  subscription  64  In  re  35%  Automobile  Supply 
as  a  contingent  claim,  where  stock-  Co.,  247  Fed.  377. 

holder    is   a   bankrupt,    see   In   re  66  Security  for  costs,  under  New 

Thompson,  257  Fed.  140.  York  statute,  in  action  by  trustee 

60  In  re  Springfield  Eealty  Co.,  in  bankruptcy  to  recover  on  a 
257  Fed.  785.  stock    subscription,    see    Allen    v. 

61  Doughty  V.  Moors,  —  Cal.  McCormick,  110  N.  Y.  Misc.  254, 
App.  — ,  183  Pac.  199.  180  N.  Y.  Supp.  116. 

62  Mortgage  to  secure  bonds  of  66  Brown  v.  Crawford,  254  Fed. 
irrigation   company,   rights   under,  146. 

where   company  became  bankrupt,  67  Miley  v.  Heaney,  168  Wis.  58, 

see  First  Trust  &  Savings  Bank  v.       169  N.  W.  64. 
Bitter  Boot  Valley  Irrigation  Co., 
251  Fed.  320. 
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place  of  business  of  the  bankrupt  corporation  rather  than  the  resi- 
dence of  the  trustee  fixes  the  venue  of  actions  by  the  trustee.** 
Bankruptcy  court  has  no  jurisdiction  of  a  suit  by  a  trustee  in 
bankruptcy  to  enforce  collection  of  unpaid  subscriptions  to  stock 
in  a  single  suit,  where  the  debts  are  unconditionally  due  by  the 
terms  of  the  subscription  contract.*®  Where  the  bankrupt  is  a 
corporation,  summary  proceedings  may  lie  to  recover  property 
of  the  corporation  in  possession  of  an  officer  thereof  who  makes 
no  personal  claim  to  the  property ;  but  if  he  sets  up  title  in  him- 
self a  plenary  suit  is  necessary.®"  A  decree  against  a  corporation 
subsequently  adjudicated  a  bankrupt  is  conclusive  against  the 
trustee  in  bankruptcy  and  the  general  creditors  he  represents.^^ 

68  Allen  V.  McCormick,  110  N.  Y.  60  In    re    Joseph    E.    Marquette, 

Mise.  254,  180  N.  Y.  Supp.  116.    _  Jr.,  Inc.,  254  Fed.  419. 

59  Kelley  v.  Gill,  245  TJ.  S.  116,  61  Eader  v.  Star  Mill  &  Elevator 

62    L.    Ed.    185,    afE'g    Kelly    v.  Co.,  258  Fed.  599. 
Aarons,  238  Fed.  996. 
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I.   GENERAL  CONSIDEEATIONS 

§5210.  Number  of  receivers.^ 

II.    APPOINTMENT 

A.  Jurisdiction 

§  5211.  In  general.  Where  a  federal  court  decides  to  appoint 
a  receiver  for  a  corporation,  and  then  the  parties  agree  to  a 
plan  of  operation  under  direction  of  the  court  without  a  receiver, 
the  court  does  not  lose  jurisdiction  of  the  case  by  the  lapse  of 
several  years  during  which  the  plan  was  being  tried  out.^ 

§5214.  Equity  courts.  In  Illinois  it  is  held  that  courts  of 
equity  have  no  general  power  to  appoint  receivers  of  corpora- 
tions, and  the  general  rule  is  that  they  can  appoint  receivers 
only  where  expressly  authorized  by  the  statutes.^  In  Oklahoma, 
it  is  held  that  a  court  of  equity  has  inherent  power  to  appoint 
a  receiver  upon  the  petition  of  minority  stockholders.* 

§  5216.  Statutory  jurisdiction.  In  case  of  banks,  the  power  to 
appoint  a  receiver  for  a  bank  is  often  vested  in  a  state  examiner 
or  state  banking  board.^ 

§  5217.  Federal  courts  and  conflicting  jurisdiction.^      The 

rule  that  the  court  first  acquiring  jurisdiction  retains  it,  as 
between  state  and  federal  courts,  applies  to  the  appointment  of 
receivers.' 

A  federal  court  in  the  state  where  the  corporation  was  created 
has  jurisdiction  of  a  suit  to  appoint  a  receiver  under  a  state 

1  See  §  5239,  infra.  state    and    federal    courts    as    to 

2  City  of  Toledo  v.  Toledo  Bail-  appointment  of  reteiver,  see' 
ways  &  Light  Co.,  259  Fed.  450.  Wheeler  v.  Badenhausen  Co.,  260 

SBlanehard   Bro.   &  Lane   v.   S.  Fed.  991. 

G.  Gay  Co.,  289  111.  413,  124  N.  E.  Conflict     between     federal     and 

616.                                ■  state    courts    in   receivership   pro- 

4  Union  State  Bank  v.  Mueller,  ceedings,     see     Phillips     v.     Noel 

—  Okla.  — ,  172  Pac.  650.  Const.   Co.,   266  Fed.   603;   Cavag- 

8  See    State    ex    rel.    Lofthus    v.  naro  v.  Indian  Tire  &  Rubber  Co., 

Langer,  —   N.   D.  — ,   177   N.   W.  90  N.  J.  Eq.  532,  107  Atl.  643. 

408.  7  Ward    v.    Foulkrod,    264    Fed. 

?  Conflict  of  jurisdiction  between  627. 
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statute,  in  ease  of  the  requisite  diversity  of  citizenship  and 
sufficiency  of  amount  involved.*  A  federal  court  outside  the  state 
where  the  corporation  was  created,  but  in  the  state  where  the 
principal  business  is  conducted  through  subsidiary  corporations, 
has  jurisdiction  to  appoint  a  receiver.'  A  suit  to  appoint  a 
receiver  to  protect  corporate  assets  is  one  of  a  local  nature,  under 
the  federal  statutes,  and  cannot  be  brought  in  a  district  where 
the  corporation  is  not  domiciled  and  has  no  property  of  a  fixed 
nature.^"  Objection  to  the  jurisdiction  of  a  federal  court  to 
appoint  a  receiver  may  be  waived  by  failure  of  the  corporation  to 
object. ^^ 

A  state  court  may  appoint  a  receiver  for  an  insolvent  cor- 
poration or  one  conducting  its  business  at  a  great  loss,  where 
grounds  for  a  receiver  in  that  state,  although  its  assets  have 
been  for  some  time  under  the  control  of  a  receiver  appointed  in 
another  state  by  a  federal  court. ^*  The  fact  that  a  federal  court 
has  taken  over  the  administration  of  the  affairs  of  a  corporation 
in  a  general  administration  suit,  and  appointed  a  receiver, 
does  not  preclude  proceedings  under  the  New  Jersey  statute 
in  a  state  court  to  wind  up  the  corporation,  since  the  relief 
which  may  be  granted  in  the  federal  court  is  not  as  compre- 
hensive as  that  which  may  be  awarded  in  the  state  court. ^^ 

A  state  receivership  must  give  way  to  federal  bankruptcy  pro- 
ceedings.^* 

§  5222.  Power  to  appoint  as  limited  to  incidental  relief.    A 

receiver  cannot  be  appointed  except  as  incidental  to  other  re- 

8  Adler  v.  Campeche  Laguna  &  Construction  Co.,  89  N.  J.  Eq. 
Corporation,  257  Fed.  789.  440,  105  Atl.  655.     To  same  efEect, 

Stockholders     may     obtain     the  Michel  v.  William  Neeker,  Inc.,  90 

appointment   of  a  receiver  in  the  N.  J.  Eq.  171,  106  Atl.  449. 
federal  court,  under  the  New  Jer-  IS  Michel     v.     William     Neeker, 

sey    statutes,    where    the    corpora-  Inc.,    90   N.   J.   Eq.   171,   106   Atl. 

tion  is  insolvent.     Kessler  v.  Wil-  449,  where  difference  between  re- 

liam  Neeker,  Inc.,  258  Fed.  654.  ceivers  and  the  power  to  dissolve, 

9  Scattergood  v.  American  Pipe  in  the  two  courts,  is  referred  to  as 
&  Construction  Co.,  249  Fed.  23.  material. 

10  Primes  Chemical  Co.  v.  Ful-  14Gealey  v.  South  Side  Trust 
ton  Steel  Corporation,  254  Fed.  Co.,  249  Fed.  189,  holding,  how- 
454.  ever,  that  receiver  should  not  turn 

11  Kessler  v.  William  Neeker,  over  property  without  order  of 
Inc.,  258  Fed.  654.  state  court. 

IZ  Hitchcock    V.    American   Pipe  Bankruptcy      proceedings      take 
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lief.^^  He  cannot  be  appointed  merely  to  take  the  place  of  the 
management  of  the  corporation,  to  act  for  an  indefinite  time, 
i.  e.,  merely  prescribe  a  moratorium  in  favor  of  a  corporation. ^^ 

B.  Who  May   Obtain  Appointment 
§5226.  Stockholder." 

§  5228.  Creditor.  A  receiver  may  be  appointed  in  a  creditor's 
suit  to  set  aside  a  fraudulent  conveyance  of  all  its  property  by 
an  insolvent .  corporation. 1'  A  pending  stockholders'  suit  in 
a  federal  court  to  enforce  corporate  rights  and  incidentally  ask- 
ing for  a  receiver  does  not  bar  a  suit  by  a  creditor  for  a  receiver.^' 

§  5231.  Corporation  itself.  A  corporation  cannot  sue  to  mar- 
shal its  own  assets  and  for  a  receiver,  over  the  objections  of 
creditors  or  stockholders.*" 

C.  Propriety    of   Appointment 

§  5234.  Discretion  of  court.*^  A  receiver  should  not  be  ap- 
pointed in  a  doubtful  case.**  Where  the  appointment  of  a  re- 
ceiver will  do'  the  person  seeking  a  receivership  no  good,  and 
it  will  do  a  great  injury  to  others,  a  receivership  should  be 
denied.**     Where,  after  dissolution  of  a  corporation  by  lapse 

precedence  over  the  prior  appoint-  1'?  See   §  5234,  infra. 

nieut  of  a  receiver  in  a  state  court,  18  Biehn   v.   Aetna  Inv.    Co.,   — 

but  the  receiver  should  not  wind  Wash.  — ,  188  Pac.  489. 

up  the  receivership  and  turn  over  19  Adler    v.    Seaman,    266    Fed. 

the  property  without  first  applying  828. 

to  the  state  court  for  leave  to  do  SOBartlett    v.    Taylor,    148    Ga. 

so.     Cudahy  Packing   Co.   v.   New  110,  98  S.  E.  491,  where  directors 

Jersey  Dairy  Products  Co.,  —  N.  of  bank  applied  for  a  receiver  to 

J.  Ch.  — ,  107  Atl.  147.  prevent  a  run  on  the  bank. 

15  Hitchcock  V.  American  Pipe  21  General  rules  as  to  propriety 
&  Construction  Co.,  89  N.  J.  Eq.  of  appointment  of  a  receiver,  see 
440,  105  Atl.  655;  Alto  Cotton  Oil  Apalachicola  Northern  E.  Co.  v. 
&  Manufacturing  Co.  v.  Berryman,  Sommers,  —  Fla.  ■ — ,  85  So.  361. 
—  Tex.  Civ.  App.  — ,  218  S.  W.  28  Davis  v.  Hudgins,  —  Tex.  Civ. 
513.  App.  — ,  225  S.  W.  73. 

16  Hitchcock    V.    American    Pipe  23  Langer    v.    Fargo    Mercantile 
&   Construction   Co.,   89   N.  J.  Eq.  Co.,  —  N.  D.  — ,  174  N.  W.  90. 
440,  105  Atl.  655. 
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of  time,  the  statutory  trustees  convey  the  assets  to  a  new  cor- 
poration, a  receiver  should  not  be  appointed  for  the  new  cor- 
poration where  the  receivership  is  wholly  unnecessary.** 

Courts  are  reluctant  to  appoint  a  receiver,  at  the  suit  of 
stockholders,  because  of  corporate  mismanagement  or  for  the 
purpose  merely  of  preserving  the  assets.*^  A  stockholder  cannot 
obtain  the  appointment  of  a  receiver  merely  because  the  cor- 
poration which  is  solvent  will  be  endangered  by  creditors  who 
may  obtain  judgments  and  attempt  to  collect  them,  and  that 
the  corporate  officers  are  powerless  to  obtain  money  to  prevent 
such  threatened  danger,  at  least  where  the  receiver  would  be  in 
no  better  position  to  obtain  money .*^ 

§  5235.  As  dependent  upon  nature  of  corporation.  Ordi- 
narily a  receiver  cannot  be  appointed  for  a  religious  corpora- 
tion." 

§  5239.  Two  or  more  receiverships  at  same  time.  A  receiver 
should  not  be  appointed  where  there  is  already  a  general  re- 
ceiver and  there  is  no  necessity  for  another  receiver.**  A  cors. 
porate  receivership  is  properly  extended  to  a  foreclosure  suit 
and  the  appointment  of  a  separate  receiver  refused,  in  a  proper 
case.*8 

D.  Grounds 

§5240.  In  general.  There  "is  a  clear  distinction  between  a 
receivership  on  the  ground  of  insolvency  and  a  receivership  for 
conservation  of  assets  and  rehabilitation  of  creditors. "  *"  A  re- 
ceiver of  a  corporation  may  be  appointed  in  aid  of  an  inter- 
locutory injunction  preventing  a  railroad  company  from  discon- 
tinuing operations.^^ 

24Langer    v.    Fargo    Mercantile  88Adler    v.    Seaman,    269    Fed. 

Co.,  —  N.  D.  — ,  174  N.  W.  90.  828. 

ZSBlanehard  Bro.  &  Lane  v.  S.  29 Bankers'    Trust    Co.    v.    Mis- 

G.  Gay  Co.,  289  111.  413,  124  N.  E.  souri,  K.   &  T.   Ey.   Co.,  251  Fed. 

616.  789. 

26  Blanchard  Bro.  &  Lane  v.  S.  30  Wheeler  v.  Dadenhausen  Co., 
G.  Gay  Co.,  289  111.  413,  124  N.  E.  260  Fed.  991,  995. 

616.  SlMilltown  Lumber  Co.  v.  Mill- 

27  King  V.  Smith,  106  Kan.  624,       town,  —  6a.  — ,  102  S.  E.  435. 
189  Pae.  147. 
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§  5244.  Dissensions  or  disagreements  among  officers  or  stock- 
holders. Minority  stockholders  are  not  entitled  to  a  receiver  for 
a  solvent  corporation  merely  because  they  are  not  satisfied  with 
the  management."*  A  receiver  should  not  be  appointed  at  the 
instance  of  minority  stockholders,  merely  because  majority  stock- 
holders stifle  the  minority  in  the  management,  where  the  corpora- 
tion is  very  successful  and  a  receivership  would  injure  all  con- 
cerned, but  instead  jurisdiction  of  the  case  should  be  retained 
with  leave  to  minority  stockholders  to  apply  for  relief  if  deemed 
necessary.*'  Where  two  brothers  owned  practically  all  the  stock 
of  a  corporation,  a  receiver  should  not  be  appointed  at  the  in- 
stance of  one  of  them,  to  carry  on  the  business  of  the  corpora- 
tion, because  of  disagreements  between  the  brothers,  where  they 
can  administer  the  business  more  economically  and  better  than 


§  5246.  Misconduct  or  mismanagement  of  directors,  officers 
or  majority  stockholders.  Misconduct  of  officers  of  a  solvent 
.  corporation  ordinarily  is  not  of  itself  a  ground  for  a  receiver.*" 
A  minority  stockholder  cannot  obtain  a  receiver  because  of  mis- 
management unless  fraud  of  the  directors  appears.*®  A  receiver 
should  not  be  appointed  at  the  instance  of  a  minority  stockholder 
merely  because  of  isolated  or  occasional  dishonest  or  criminal 
acts  of  the  majority  stockholder.*''  Fraud  of  majority  stock- 
holders in  handling  the  corporate  assets  is  ground  for  a  tempo- 
rary receiver  in  a  suit  by  minority  stockholders.** 

In  case  of  a  one  man  corporation,  a  receiver  is  properly  ap- 
pointed where  the  stockholder  turned  over  all  his  assets  to  the 
corporation  in  return  for  its  stock,  part  of  which  he  fraudulently 
transferred  to  his  wife  to  defeat  his  creditors.*^ 

§5249.  Losing  business.*" 

32Beeler   v.   Standard   Inv.   Co.,  Div.  218,  183  N.  T.  Supp.  726. 

107  Wash.  442,  5  A.  L.  E.  363,  181  37  Kahan  v.  Alaska  Junk  Co.,  — 

Pae.  896.  Wash.  — ,  189  Pac.  262. 

S3  South    Norfolk    Land    Co.    v.  88  See  Bates  v.  Werries,  198  Mo. 

Tebault,  124  Va.  667,  98  S.  E.  679.  App.  209,  199  S.  W.  758,  where  re- 

34  Yantis  v.  Gulf  Coast  Eiee  ceiver  pendente  lite  was  appointed. 
Farm  Co.,  144  La.  486,  80  So.  667.  39  Harnau   v.   Haight,   209  Mich 

35  Eiordan    v.    Baldwin,    —    Ga.  604,  177  N.  W.  281. 

— ,  104  S.  E.  204.  40  What   constitutes   doing  husi- 

36  Nobis  V.  Nobis,  193  N.  Y.  App.      ness  at  great  loss  so  that  business 
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§5250.  Insolvency — In  general.  Under  the  Delaware  stat- 
ute, insolvency  alone  is  ground  for  a  receivership.*^  Generally, 
however,  insolvency  alone  is  not  ground  for  a  receivership.** 

§  5251.  —  Imminent  danger  of  insolvency.  Minority  stock- 
holders may  obtain  the  appointment  of  a  receiver  to  wind  up  the 
corporation  where  the  officers  have  plundered  it  or  so  misman- 
aged it  as  to  put  it  on  the  verge  of  bankruptcy,  where  its  pur- 
poses are  no  longer  attainable,  and  where  there  is  no  other 
adequate  remedy.*'  Where  the  property  of  a  corporation  is  being 
mismanaged,  and  is  in  danger  of  being  lost  to  the  stockholders 
through  collusion  and  fraud  of  its  officers,  a  receiver  is  prop- 
erly appointed  under  a  statute  making  imminent  danger  of  in- 
solvency ground  for  a  receiver.** 

§  5253.  —  What  constitutes  insolvency.*" 

§  5257.  Danger  of  loss  pendente  lite.  A  temporary  receiver- 
ship in  a  pending  suit,  to  take  possession  of  corporate  assets,  is 
proper  where  it  is  made  to  appear  prima  facie  that  the  assets 
are  in  danger  of  dissipation  or  concealment.*^ 

E.  Grounds  for  Refusing 

§5259.  In  general.  A  judgment  creditor's  suit,  brought  in 
behalf  of  all  the  creditors,  for  a  receiver  for  a  corporation,  can- 

cannot   be   conducted  with   safety  Coal   &   Timber  Development   Co., 

to  the  public  and  advantage  to  the  259  Fed.  366. 

stockholders,    warranting    the    ap-  42  Adler    v.     Campeche    Laguna 

pointment  of  a  receiver,  under  the  Corporation,  257  Fed.  789. 

New    Jersey   statutes,    see    Hitch-  43  Goodwin  v.  Milwaukee  Litho- 

cock  v.  American  Pipe  &  Construe-  graphing  Co.,  —  Wis.  — ,  177  N.  W. 

tion  Co.,  89  N.  J.  Eq.  440,  105  Atl.  618. 

655.  44Kahle   v.    Industrial   Loan    & 

41  Adler    v.    Campeche    Laguna  Investment  Co.,  103  Wash.  273,  174 

Corporation,  257  Fed.  789.  Pac.  23. 

In   Delaware,   since   the   statute  45  What    constitutes    insolvency 

expressly    provides    that    the    ap-  warranting  the   appointment   of  a 

pointment  of  a  receiver  whenever  receiver    under    the    New    Jersey 

a  corporation  shall  be  insolvent,  is  statutes,  see   Hitchcock  v.  Ameri- 

discretionary,  it  is  proper  to  refuse  can   Pipe   &    Construction    Co.,   89 

a  receivership   where   no   misman-  N.  J.  Eq.  440,  105  Atl.  655,  and  see 

agement    is   alleged    and    the    ap-  §§  5008,  5128,  supra, 

pointment  of  a  receiver  will  sferve  46  Davison     v.     Davison     Bealty 

no  good  purpose.   Sill  v.    Kentucky  Co.,  186  Iowa  27,  172  N.  W.  165. 
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not  be   defeated  by  paying  only  the  judgment  belonging  to 
plaintiff." 

§  5260.  Absence  of  necessity.**  The  appointment  of  a  re- 
ceiver, where  the  corporation  is  solvent,  in  an  equitable  suit 
to  reach  certain  corporate  assets,  will  be  refused  where  there  is 
no  danger  of  loss.*^ 

§  5261.  Absence  of  benefit.^" 

§  5262.  Other  adequate  remedy — In  general.  A  receiver 
should  not  be  appointed  where  the  remedy  by  injunction  is  ade- 
quate.^^ 

§  5263.  —  Remedy  within  the  corporation.  A  receiver  should 
not  be  appointed  where  it  is  not  shown  that  complainant,  a 
minority  stockholder,  has  exhausted  his  remedies  within  the  cor- 
poration nor  instituted  suitable  criminal  proceedings.^* 

§5266.  Absence  of  assets.  The  fact  that  an  insolvent  cor- 
poration has  transferred  all  its  assets  to  a  stockholder  does  not 
show  that  it  has  no  assets  justifying  the  appointment  of  a  re- 
ceiver, in  view  of  the  trust-fund  doctrine.^'  Presence  of  assets 
in  the  state  is  not  a  prerequisite  to  the  appointment  of  a  receiver, 
under  the  Delaware  statutes,  in  case  of  insolvency.^* 

G.  Procedure  and  Subsequent  Steps 

§  5269.  General  rules.  There  is  no  impropriety  in  having 
the  attorney  for  complainant  act  as  the  attorney  for  the  re- 
ceiver, where  there  are  no  creditors  and  no  diversity  between 

47Parten  v.   Southern   Coloniza-  S.    W.    326;    Merchants'    Transfer 

tion  Co.,  —  Minn.  — ,  178  N.  W.  Co.    v.    Hildebrand,   —   Tex.    Civ. 

744.  App.  — ,  200  S.  W.  551;  Kahan  v. 

48  See  also  §  5234,  supra.  Alaska  Junk  Co.,  —  Wash.  — ,  189 

49  American     Manganese     Steel  Pae.  262. 

Co.  V.  Alaska  Mines  Corporation,  62  Kahan  v.  Alaska  Junk  Co.,  — 

250  Fed.  614.  Wash.  — ,  188  Pac.  489. 

50  See  §  5234,  supra.  63  Biehn   v.   Aetna  Inv.   Co.,  — ■ 

51  Mitchell  V.  Banco  de  Londres  Wash.  — ,  188  Pac.  489. 

y  Mexico,  192  N.  Y.  App.  Div.  720,  54Adler    v.    Campeche    Laguna 

183  N.  Y.  Supp.  446;  Bordages  v.       Corporation,  257  Fed.  789. 
Burnett,  —  Tex.  Civ.  App.  — ,  221 
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stockholders.*^  A  foreclosure  suit  may  be  consolidated  with  a  re» 
ceivership  proceeding  in  a  proper  ease.*®  A  receivership  ordi- 
narily should  not  be  extended  to  another  suit  where  the  main 
purpose  is,  or  result  would  be,  to  take  up  litigation  against  cor- 
porate officials.*''  The  right  of  a  corporation  to  attack  as  un- 
constitutional a  statute  providing  for  the  appointment  of 
receivers  for  corporations  without  notice  is  not  waived  by  the 
fact  that  the  corporation  was  created  under  the  statute  con-, 
taining  such  provision.** 

§  5270.  Time  for  appointment.  A  receiver  may  be  appointed 
before  service  of  process  on  the  corporation.*' 

§  5272.  Pleadings  and  motion  papers.  A  receiver  should  not 
be  appointed  ex  parte  on  affidavits  on  information  and  belief.*" 
A  bill  by  a  stockholder  seeking  a  receiver  on  the  ground  of 
insolvency  is  not  within  rule  27  of  the  federal  equity  rules  as  to 
pleading  in  actions  by  stockholders.*^  Receivers  for  a  street 
railroad  may  petition  in  the  original  suit  to  restrain  a  city  from 
forfeiting  the  franchise.** 

§  5274,  Parties  defendant  and  intervention.*'  Stockholders 
are  not  necessary  parties  to  a  suit  to  appoint  a  receiver.**  It  is 
discretionary  with  the  court  whether  to  permit  a  stockholder  to 
file  a  petition  in  the  receivership  suit  challenging  the  validity 
of  the  receivership,  and  seeking  an  accounting  from  and  removal 
of  the  receivers,  or  to  relegate  the  stockholder  to  an  independent 
action.**    A  stockholder  may  intervene  in  a  receivership  in  a 

66  Cahall  v.  Lofland,  —  Del.  Ch.       Civ.  App.  — ,  218  S.  W.  513. 

— ,  107  Atl.  769.  61  Adler    v.     Campeehe    Laguna 

66 Bankers'    Trust    Co.    v.  Mis-       Corporation,  257  Fed.  789. 

souri,   K.  &   T.   Ey.   Co.,   251  Fed.  68  Gas  &  Electric  Securities  Co. 

789.  V.   Manhattan   &   Queens   Traction 

67  Adler    v.    Seaman,    266  Fed.       Co.,  266  Fed.  625. 

828.  63  Intervention    in    suit    for    re- 

68  Morse    v.    Metropolitan    S.    S.       ceiver,  see  generally  Adler  v.  Sea- 
Co.,  88  N.  J.  L.  325,  102  Atl.  524,       man,  266  Fed.  828. 

afE'g  —  N.  J.  Ch.  — ,  100  Atl.  219.  64  Greenfield  v.  Hill  City  Land, 

69  Greenfield  v.  Hill  City  Land,       Loan    &    Lumber    Co.,    141    Minn. 
Loan  &  Lumber  Co.,  141  Minn.  393,       393,  170  N.  "W.  343. 

170  N.  W.  343.  66Nevin  v.  Pacific  Coast  &  Nor- 

60  Alto    Cotton   Oil   &   Manufac-       way  Packing  Co.,  105   Wash.  192, 
turing   Co.    v.   Berryman,  —   Tex.       177  Pac.   739. 
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federal  court  of  another  state  to  question  the  jurisdiction  of  the 
court ;  ®®  but  a  stockholder  cannot  intervene  to  question  juris- 
diction where  the  corporation  has  voluntarily  appeared.^'  Where 
a  defendant  corporation  admits  its  insolvency  and  consents  to  a 
receiver,  stockholders  cannot  intervene  as  of  right  to  vacate  the 
receivership.®* 

The  right  of  a  stockholder  to  intervene  in  an  action  for  a 
receivership  may  be  lost  by  laches  in  applying.®*  An  inter- 
vener coming  in  four  years  after  the  appointment  of  a  receiver 
cannot  attack  the  jurisdiction  of  the  court  to  appoint  the 
receiver  or  to  authorize  him  to  issue  certificates  of  indebted- 
ness.'"' 

§  5275.  Order  or  decree.  An  order  appointing  receivers  may 
restrain  stockholders  from  meeting  and  electing  new  directors,''^ 
and  may  enjoin  city  .officers  from  enforcing  a  forfeiture  of  the 
street  franchise.''^  Counsel  fees  may  be  allowed  stockholders  in 
their  suit  for  a  receivership.'" 

§  5277.  Waiver  of  objections  to  appointment.''* 

§5278.  Collateral  attack.  A  petition  by  a  receiver  for  the 
assessment  of  stockholders  cannot  be  resisted  by  a  collateral 
attack  on  the  appointment  of  the  receiver,  unless  the  invalidity 
of  the  appointment  appears  on  the  face  of  the  record.''^  Five 
years  after  the  appointment  of  a  receiver  in  an  action  to  which 
the  stockholders  were  made  parties,  stockholders  cannot  for  the 
first  time  collaterally  attack  the  appointment  of  the  receiver 
on  the  ground  that  the  court  had  no  jurisdiction  to  appoint  a 
receiver  at  the  instance  of  the  corporation  itself.''® 

66  Hitchcock  V.  American  Pipe  &  Aetna  Explosives  Co.,  252  Fed. 
Construction  Co.,  89  N.  J.  Eq.  440,       456. 

105  Atl.  655.  7a  Westinghouse    Elec.     &    Mfg. 

67  Scattergood  v.  American  Pipe  Co.  v.  Richmond  Light  &  Eailroad 
&  Construction  Co.,  249  Fed.  23.  Co.,  267  Fed.  490. 

68  Cole  V.  Seaman,  266  Fed.  846.  73  Shannon  v.  Shepard  Mfg.  Co., 

69  Nevin  v.  Pacific  Coast  &  Nor-  230  Mass.  224,  119  N.  E.  768. 
way  Packing   Co.,  105  Wash.  192,  74  See  §  5274,  supra. 

177    Pac.    739,    where    delay    was  76  Greenfield  v.  Hill  City  Land, 

three  years   after   appointment   of  Loan    &    Lumber    Co.,    141    Minn, 

receiver.  393,  170  N.  W.  343. 

70Pillinger   v.    Beaty,    265   Fed.  76Bartlett    v.    Taylor,    148    Ga. 

551.  110,  98  S.  E.  491. 

71  Graselli      Chemical      Co.      v. 
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§  5279.  Duration,  removal  and  discharge.  A  creditor  is  en- 
titled to  have  the  receiver  discharged  where  his  appointment  was 
merely  to  defeat  the  creditor's  claim.''''  The  court  in  charge  of  a 
receivership  has  no  jurisdiction  as  to  taxes  imposed  after  the 
termination  of  the  receivership.''* 

III.    EFFECT  OF  RECEIVERSHIP 

§  5280.  General  rules.  A  receivership  does  not  affect  lia- 
bility for  taxes.'" 

§  5282.  Vesting  title  in  receiver.*"  In  Ohio  the  effect  of  the 
appointment  of  a  receiver  by  the  state  court  and  his  seizure  of 
the  corporate  property  is  to  fasten  the  claims  of  creditors  upon 
it  and  give  the  receiver  control  over  it  as  effectually  as  the  cred- 
itors would  have  held  it  by  attachment  or  levy.*^ 

§5283.  Right  to  possession.  Property  of  a  corporation  will 
not  be  permitted  to  be  taken  out  of  the  hands  of  its  receiver, 
and  his  possession  may  be  protected  by  summary  proceedings.*' 

§5284.  Rights  of  stockholders.  A  stockholders'  suit  to  re- 
cover corporate  assets  from  corporate  officers  is  properly  per- 
mitted although  the  corporation  is  in  the  hands  of  a  receiver, 
where  leave  is  secured  from  the  court  appointing  the  receiver, 
and  the  receiver  is  joined  as  a  party.** 

§5285.  Rights  and  powers  of  oflBcers.  Appointment  of  a 
receiver  does  not  necessarily  invalidate  subsequent  contracts 
made  by  the  corporation.**  After  a  receiver  is  appointed  for 
an  insolvent  corporation,  it  cannot,  as  lessee,  make  a  contract 

77  Peterson  v.  Daniels,  —  Colo.  81  In  re  Bettman-Johnson  Co., 
— ,  192  Pac.  494.  250  Fed.  657. 

78  Spencer  v.  Babylon  E.  Co.,  250  82  Wood  v.  National  Corporation, 
Fed.  24.  265  Fed.  791. 

79  See  §  5370,  infra.  83  Adler    v.    Seaman,    266    Fed. 

80  Appointment    of    receiver    as  828. 

' '  change    of   title   or   possession, ' '  84  Standard    EoUer    Bearing    Co. 

within   forfeiture   clause   of  insur-       v.  Hess-Bright  Mfg.  Co.,  264  Fed. 
ance  policy,  see  Bowling  v.  Conti-       516. 
nental  Ins.  Co.,  —  W.  Va.  — ,  103 
S.  E.  285. 
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modifying  the  lease.*^  The  appointment  of  a  receiver  bars  the 
right  of  directors  to  file  a  voluntary  petition  in  bankruptcy.*^ 
Where  an  order  appointing  a  receiver  forbids  the  corporate 
officers  and  directors  to  exercise  any  of  their  powers,  acts  sub- 
sequently performed  by  the  directors  are  not  binding  on  the  cor- 
poration.*'' 

§5286.  Rights  of  creditors  or  lienholders.  Liens  are  not 
divested  by  a  receivership.**  The  title  of  the  receiver  is  subject 
to  all  liens  and  equities,  whether  created  by  operation  of  law 
or  by  the  act  or  contract  of  the  corporation,  which  existed 
against  the  property  at  the  time  of  his  appointment.*'  Ap- 
pointment of  a  receiver  does  not  prevent  a  creditor  from  there- 
after filing  a  lien  against  the  corporation.®"  A  receivership 
does  not  prevent  foreclosing  a  mortgage  on  the  corporate  prop- 
erty, nor  should  a  foreclosure  be  enjoined  because  thereof.®^ 
Under  the  Rhode  Island  statutes,  the  appointment  of  a  receiver 
does  not  vacate  an  attachment.®^  The  appointment  of  a  re- 
ceiver bars  the  right  of  a  pledgee  of  stock  to  sue  to  compel 
directors  and  stockholders  to  restore  corporate  assets  improperly 
withdrawn.®* 

§5288.  Existing  contracts — In  general.  Insolvency  of  a 
corporation  and  appointment  of  a  receiver  does  not  terminate 
its  contracts  for  supplies.®* 

85  Gulf  Compress  Co.  v.  Mer-  ratisn.  Bailey  v.  State,  —  Okla. 
chants'    Cotton    Press    &    Storage       — ,  179  Pae.  615. 

Co.,  265  Ped.  199.  90  Brown  v.  Hunt  &  Mottet  Co., 

86  Cavagnaro    v.   Indian    Tire    &  —  Wash.  — ,  191  Pac.  860. 
Eubber  Co.,  90  N.  J.  Eq.  532,  107  91  Stuard  Lumber  Co.  v.  Taylor, 
Atl.  643.  —  Ga.  — ,  102  S.  E.  894. 

87  Cavagnaro  v."  Indian  Tire  &  Appointment  by  a  state  court  of 
Rubber  Co.,  90  N.  J.  Eq.  532,  107  a  receiver,  for  an  insolvent  cor- 
Atl.  643.  poration  does  not  preclude  a  suit 

88  Fletcher  American  Nat.  Bank  to  foreclose  a  mortgage  on  corjK)- 
V.  McDermid,  —  Ind.  App.  — ,  128  rate  property  brought  in  a  federal 
N.  E.  685.  court.      Brown    v.    Crawford,    254 

89  Smith    &   Purbush   Mach.    Co.  Ped.  146. 

V.  Huycke,  —  Okla.  — ,  177  Pae.  92  "Winsor  v.  Pilgrim  Shoe  Mach. 

919,  applying  rule  to  lien  on  pro-  Co.,  —  R.  I.  — ,  105  Atl.  397. 

eeeds  of  insurance.  93  Welder     v.      Stephens     Farm 

A   receiver   takes   notes   subject  Loan  Co.,  —  Mo.  — ,  213  S.  W.  54, 

to  all  defenses  which  might  have  94  Texas   Co.   v.   International   & 

been  interposed  against  the  corpo-  6.  N.  Ry.  Co.,  250  Ped.  742. 
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§  5290.  —  Contracts  for  personal  services,  including  those  of 
corporate  oflBcers.  In  ease  of  a  voluntary  receivership,  a  sales 
manager  whose  contract  is  thereby  broken  may  recover  the 
amount  of  prospective  commissions  under  his  contract  if  he  is 
able  to  prove  the  amount  lost.^*  That  a  corporate  officer  em- 
ployed on  contract,  aided  in  having  a  receiver  appointed  for  the 
corporation,  or  made  a  contract  with  the  receiver  continuing  his 
employment,  does  not  estop  him  from  enforcing  a  claim  for 
breach  of  the  contract  of  employment.®^ 

§  5291.  —  Leases.  Where  a  receiver  temporarily  retains 
leased  property,  he  is  liable,  at  least,  for  the  fair  rental  value 
not  to  exceed  the  rent  reserved  in  the  lease.®'  Where  a  lease 
is  terminated  by  insolvency  and  the  appointment  of  a  receiver 
for  the  lessee  corporation,  the  measure  of  damages  the  lessor 
may  recover  is  the  difference  between  the  rent  agreed  upon 
and  that  received  from  the  insolvent  and  from  a  new  tenant  for 
the  balance  of  the  term.®* 

§  5293.  Right  to  sue  corporation — General  rule.®® 

§5294.  — Liability  of  corporation  for  acts  of  receivers.' 

After  appointment  of  a  receiver,  the  corporation  is  not  liable 
for  his  negligence,^  but  is  liable  for  torts  of  its  officers  or 
agents.* 

96Primos  Chemical  Co.  v.  Fulton  in  the  hands  of  a  receiver,"  see 

Steel  Co.,  266  Fed.  937.  L.  E.   A.   1918   F   320,   annotating 

96  Primes   Chemical    Co.   v.   Ful-  Carlson  v.  Mid-Continent  Develop- 

ton  Steel  Co.,  266  Fed.  937.  ment  Co.,  103  Kan.  464,  L.  E.  A. 

87  Fleming   v.    Noble,    250    Fed.  1918  F  318,  173  Pae.  910. 

733.  2  Glover  v.  InsuU,  213  111.  App. 

98  In   re  MuUings   Clothing  Co.,  268. 

252  Fed.  667.  Liability    of    railroad    company 

89  Eight  to  foreclose  mortgage,  for  negligence  of  its  receiver  re- 
see  §  5286,  supra.  stated,     independently     of     state 

Note  on  "Eight  to  bring  action  statute  making  the  company  liable 

against    corporation,    or   prosecute  where  receiver  appointed  by  state 

pending  action,  as  affected  by  the  court,  in  Ft.  Worth   &   E.   G.  Ey. 

appointment  of  a  receiver  for  the  Co.  v.  Burleson,  —  Tex.  Civ.  App. 

corporation,"  see  8  A.  L.  E.  441.  — ,  214  S.  W.  617. 

1  Note  on  ' '  Liability  of  corpora-  3  Cox  v.  Stone,  146  La.  81,  83  So. 

tion   on   cause   of   action   for   tort  385. 
arising  while  the  corporation  was 
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A  railroad  company  may  be  sued  for  damages  from  acts  of  its 
receivers  although  the  order  of  court  discharging  the  receivers 
does  not  require  the  company  to  pay  such  damages*  A  railroad 
company  is  liable  for  negligence  of  its  receiver,  where  the  road 
has  been  turned  back  with  betterments,  at  least  to  the  extent 
of  the  betterments;  and  it  is  immaterial  that  a  large  amount 
of  new  stock  was  issued  and  sold  after  the  receiver  was  dis- 
charged.* A  corporation  is  liable  on  a  judgment  for  a  tort 
against  its  receiver,  out  of  proceeds  earned  by  the  receiver  and 
transferred  by  him  to  the  corporation,  without  first  paying  bind- 
ing debts  of  the  receiver.^ 

An  order  entered  in  receivership  proceedings  fixing  a  date 
within  which  claims  must  be  presented,  is  not,  where  there  is 
no  sale  and  distribution  of  assets,  a  bar  to  an  action  against 
the  corporation,  after  the  discharge  of  the  receiver,  for  injuries 
resulting  from  the  negligence  of  the  receiver.' 

§  5295.  —  Upon  whom  process  may  be  served.* 

§  5301.  Appointment  as  act  of  bankruptcy.^ 

§  5303.  Effect  on  jurisdiction  of  public  service  commission. 

A  receiver  of  a  railway  company  is  a  carrier. i" 

IV.   POWBKS,   EIGHTS,   DUTIES   AND   LIABILITIES   OF   RECEIVEES 

A.  In   General 

§5304.  Nature  of  office  and  whom  receiver  represents.     A 

receiver  is  not  appointed  solely  for  the  benefit  of  creditors  but 
also  for  the  benefit  of  stockholders.^^     A  receiver  represents 

4  Kansas  City,  M.  &  O.  Ey.  Co.  8  Appointment    of    receiver    for 

V.  Weaver,  —  Tex.   Civ.  App.  — ,  railroad    as    affecting    service    of 

217  S.  W.  740.  process   on   agent   or   employee   in 

6  Anderson   v.   Chicago,   R.   I.   &  action   against   company,  see  note 

P.  E.  Co.,  —  Iowa  — ,  175  N.  W.  in  9  A.  L.  E.  228. 

583.  9  See  §  5196,  supra. 

6  Chicago,  E.  I.   &  P.   E.   Co.   v.  lOEutherford  v.   Union  Pac.   E. 

McBride,  136  Ark.  193,  206  S.  W.  Co.,  254  Fed.  880. 

149.  11  Graselli      Chemical      Co.      v. 

'Anderson  v.   Chicago,  E.   I.   &  Aetna    Explosives    Co.,    252    Fed. 

P.  R.  Co.,  —  Iowa  — ,  175  N.  W.  456. 
583. 
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creditors  as  well  as  the  corporation,  and  may  resist  proceed- 
ings to  enforce  transactions  entered  into  by  the  corporation  in 
fraud  of  its  creditors,^*  although,  in  the  absence  of  fraud,  he 
can  assert  no  rights  the  company  could  not.^*  Where  all  the 
parties  are  before  the  court,  on  a  petition  to  compel  a  receiver 
to  turn  over  certain  property,  the  receiver  has  a  right,  on  behalf 
of  creditors,  to  assert  that  the  claim  is  based  on  a  fraudulent  and 
collusive  scheme.''* 

§  5305.  Personal  profit.  Purchase  by  a  receiver  of  stock  of 
the  corporation  in  his  charge  is  voidable  but  not  void.^* 

§  5306.  Sales  by  receiver.  A  purchaser  of  the  property  of  a 
water  company  at  a  receiver's  sale  acquires  no  higher  title  than 
the  receiver  acquired  and  is  chargeable  with  all  the  obligations 
of  the  Avater  company  to  furnish  water.^®  Where  one  pur- 
chases property  of  an  insolvent  corporation  at  a  receiver's  sale, 
sold  by  order  of  court  free  from  the  claims  of  creditors,  he  is 
not  liable  to  creditors  not  parties  to  the  suit  but  who  were 
given  the  customary  notice  in  such  cases.^' 

B.  Powers 

§  5309.  General  rule.'*  The  receiver  cannot  modify  an  order 
of  court."  The  practice  in  New  Jersey  is  to  give  notice  to 
stockholders  and  creditors,  where  they  are  interested,  before 
authorizing  a  receiver  to  perform  certain  acts.^" 

12  Wirkkala  v.  Wirkkala  Bros.  IT  Advance-Eumely  Thresher  Co. 
Logging  Co.,  109  Wash.  137,  186  v.  Moss,  —  Tex.  Civ.  App.  — ,  213 
Pae.  315.  S.  W.  690. 

13  Moore  v.  Boise  Land  &  Or-  18  Right  of  receivers  of  eorpora- 
ehard  Co.,  31  Idaho  390,  173  Pac,  tion  which  paid  certain  of  its 
117.  bonds    before    default   and   before 

14  Wirkkala  v.  Wirkkala  Bros.  the  receivership,  to  withdraw  pro 
Logging  Co.,  109  Wash.  137,  186  rata  security  as  provided  for  in 
Pac.  315.  the    agreement    when    the    bonds 

15  Jacob  V.  Uncle  Sam  Planting  were  issued,  see  Eobinson  v.  Secu- 
&  Manufacturing  Co.,  144  La.  rity  Trust  Co.,  —  Conn.  — ,  108 
1006,  81  So.  604.  Atl.   665. 

16  Edinburg     Irrigation     Co.     v.  19  Hanson  v.  Chicago  &  L.  S.  B. 
Paschen,  —  Tex.  Civ.  App.  — ,  223  Co.,  167  Wis.  335,  167  N.  W.  450. 
S.  W.  329.  ^^  Hitchcock  v.  American  Pipe  & 
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§  5314.  Contracts.  A  contract  by  a  receiver  to  sell  coal  after 
expiration  of  the  receivership  is  not  enforceable.*^ 

C.  Actions  hy 

§  5325.  Power  to  sue  at  law  or  in  equity.  Where  a  receiver  of 
a  railroad  company,  appointed  by  a  federal  court,  v^as  granted 
leave  to  sue  in  a  state  court,  the  order  may  be  revoked  in  a 
proper  case.^* 

§5326.  Actions  in  federal  or  state  courts.  An  action  by  a 
general  receiver  of  an  insolvent  corporation,  appointed  by  a 
federal  court,  to  collect  corporate  assets,  is  ancillary  to  the  orig- 
inal suit  and  within  the  jurisdiction  of  the  federal  court  without 
regard  to  citizenship  of  the  parties.** 

§  5327.  Right  to  sue  outside  of  state.  A  chancery  receiver, 
including  one  appointed  under  the  Alabama  statutes  to  admin- 
istei*  the  assets  of  an  insolvent  corporation  under  the  direction 
of  tte  appointing  court  but  not  vested  with  an  estate  in  the 
property,  cannot  sue  outside  the  state.**  A  statutory  receiver,  as 
distinguished  from  a  mere  chancery  receiver,  may  sue  in  a 
sister  state  as  of  right.*^  A  receiver  may  sue  in  a  foreign  state 
to  recover  property  sold  by  him  as  receiver  although  without 
power  to  sue  to  recover  a  debt  due  the  corporation.*® 

§  5328.  Action  in  name  of  receiver  or  of  corporation.  A  re- 
ceiver must  sue  in  the  name  of  the  one  having  the  legal  right.*'' 

§  5329.  Actions  or  proceedings  which  may  be  brought  by  re  • 
ceiver — In  general.  The  right  of  a  receiver  to  sue  is  not  limited  to 

Construction  Co.,  89  N.  J.  Eq.  440,  248  V.  S.  73,  63  L.  Ed.  135,  afE'g 

105  Atl.  655,   distinguishing  prac-  246  Fed.  753. 

tice  in  federal  courts.  25  Hopkins     v.     Lancaster,     254 

21  First  Nat.  Bank  v.  White  Ash  Fed.  190. 

Coal  Co.,  —  iowa  — ,  176   N.  W.  26  Chicago     Bonding     &     Surety 

287.  Co.  V.  United  States  ex  rel.  Frank 

22  Investment    Registry    v.    Chi-  Adams  Eleo.   Co.,  261  Fed.   266. 
cago  &  M.  Elec.  E.  Co.,  251  Fed.  27  State  ex  rel.  Elberta  Peach  & 
510.  Land    Co.   v.    Chicago    Bonding   & 

23  Hume  V.  City  of  New  York,  Surety  Co.,  279  Mo.  535.  215  S.  W, 
255  Fed.  488.  20. 

84Sterrett  v.  Second  Nat.  Bank, 
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cases  where  the  corporation  could  have  sued,**  although  it  has 
been  held  that  a  receiver  cannot  recover  on  a  cause  of  action 
personal  to  creditors  and  one  which  would  not  have  vested  in  the 
corporation.*® 

§5332.  — Actions  against  corporate  officers.^" 

§  5337.  Parties  to  actions  by  receivers.  A  receiver  should  be 
joined  as  a  plaintiff  in  an  action  by  a  stockholder  to  enjoin  a 
sale  of  corporate  property  under  a  deed  of  trust  pending  an 
action  for  dissolution  and  a  receiver.*^ 

D.  Duties,  Liabilities  and  Actions  Against 

§  5338.  Right  to  sue  receiver.  A  judgment  cannot  be  entered 
against  a  receiver  and  the  corporation  in  the  same  suit.'* 

§  5342.  Liabilities — Liability  for  torts  of  employees.    It  is  no 

defense  to  a  tort  action  against  a  receiver  that  the  damages  will 
in  reality  be  imposed  upon  innocent  creditors  and  stockholders.'^ 
A  receiver  may  be  held  liable  for  exemplary  damages  for  the 
wilful,  oppressive  or  malicious  acts  of  his  employees.'*  A  receiver 
of  a  corporation  is  not  liable  as  the  "owner,  keeper  or  harborer" 
of  a  dog  belonging  to  an  employee  of  the  company  where  he  had 
no  knowledge  that  the  dog  was  on  the  premises.'^ 

§  5345.  Defense  of  statute  of  limitations.  The  appointment  of 
a  receiver  does  not  stop  the  running  of  the  statute  of  limita- 
tions ;  '*  and  this  applies  to  limitations  against  the  claim  of  a 
creditor  of  an  insolvent  bank.''' 

28Drennen    v.    Southern    States  31  Gardner   v.   Martin,   —  Misa. 

Fire  Ins.  Co.,  252  Fed.  776,  787.  — ,  85  So.  182. 

29  Fordham  v.  Poor,  109  N.  Y.  36  Markwood  v.  MeBroom,  — 
Misc.  187,  179  N.  Y.  Supp.  367.  Wash.  — ,  188  Pac.  521. 

30  See  §  2676,  supra.  36  Houston  Oil  Co.  v.  Brown,  — 
aiLasley    v.    Scales,    179    N.    C.       Tex.  Civ.  App.  — ,  202  S.  W.  102. 

578,  103  S.  E.  214.  See   also  Interurban  Const.  Co.  v. 

32Belke   v.   Bush,   213   111.   App.  Central  State  Bank,  76  Okla.  281, 

29.  184  Pae.  905. 

S3  Cox  V.   Stone,  146  La.  81,   83  37  England  v.  Hughes,  141  Ark. 

So.  385.  235,  217  S.  W.  13. 
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Ch.  63]  Receivers  [§5352 

§  5347.  Statutes  imposing  penalties  or  liabilities  on  corpora- 
tions as  applicable  to  receivers.  The  New  York  statute  im- 
posing penalties  on  "any  railroad  corporation"  for  receiving 
fares  in  excess  of  the  lawful  rate,  does  not  apply  to  receivers.** 
However,  a  receiver  of  a  railroad  appointed  by  a  federal  court 
must  operate  it  according  to  the  valid  laws  of  the  state  where 
located.*'  A  presumption  of  negligence  arising  from  stated 
facts  as  against  a  railroad  company  also  arises  against  a  re- 
ceiver when  he  is  operating  a  road.*" 

§  5348.  Service   of  summons  in  actions  against  receivers. 

Where  receivers  of  a  railroad  company  are  sued,  process  may 
be  served  on  any  person  who  is  competent  to  receive  service  in 
an  action  against  the  railroad  company .*i 

v.  receiver's  certificate 

§  5350.  Power  to  issue — General  rules.  In  case  of  public 
service  companies,  receiver's  certificates  may  be  authorized,  in 
order  to  run  the  business.*^  It  is  within  the  discretion  of  the 
court  whether  to  permit  a  railroad  receiver  to  issue  receiver's 
certificates  constituting  a  lien  prior  to  an  existing  mortgage.** 

§  5351.  —  In  case  of  strictly  private  corporations.  In  case 
of  purely  private  corporations,  receivers'  certificates  with  a 
prior  lien  over  all  other  claims  should  not  be  issued  to  complete 
improvements.** 

§  5352.  Purposes  for  which  permissible.  In  case  of  a  small 
branch  railroad,  which  'does  not  pay  the  cost  of  operation,  resi- 
dents cannot  require  continued  operation  by  issuance  of  re- 
ceivers' certificates,  where  all  the  stockholders  and  creditors 
object,  unless  such  residents  give  security  for  any  loss  occasioned 
by  continued  operation.** 

S8  Merksamer  v.  Garrison,  111  N.  42  Central  Bank  &  Trust  Corpo- 

Y.  Misc.  195,  181  N.  Y.  Supp.  197.  ration  v.  Cleveland,  252  Fed.  530. 

39  Westinghouae  Elec.  &  Mfg.  43  Central  Trust  Co.  v.  Pitts- 
Co.  V.  Binghamton  Ey.  Co.,  255  burg,  S.  &  N.  E.  Co.,  —  N.  Y.  — , 
Ted.  378.  128  N.  E.  114. 

40  Lamb  v.  Floyd,  148  Ga.  357,  44  Pittsburgh  Plate  Glass  Co.  v. 
1  A.  L.  E.  1172  with  note,   96   S.  Huberty,  213  111.  App.  315. 

E.  877.  45  Central  Bank  &  Trust   Corpo- 

41  Chicago,  E.  I.  &  P.  E.  Co.  v.  ration  v.  Cleveland,  252  Fed.  530. 
Owens,  78  Okla.  114,  189  Pac.  171. 
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§  5354]  Pbivate  Corpoeations  [Ch.  63 

§  5354.  Validity.  The  estoppel  of  bondholders  to  attack  re- 
ceivers' certificates  extends  to  their  transferees.*^ 

§  5358.  Priorities.  Where  all  the  other  bondholders  consented 
to  receivers'  certificates  to  be  made  a  lien  prior  to  the  mortgage, 
the  nonconsenting  bondholder  is  not  entitled  to  priority  where 
he  raised  no  objections  to  the  issuance  of  certificates,  etc.*'' 
Mortgage  bonds  of  a  holding  company  owning  street  railway 
stock  but  not  operating  any  lines  at  the  time  should  not  be  sub- 
ordinated to  receiver's  certificates  thereafter  issued  where  only 
a  little  of  their  proceeds  was  expended  on  mortgaged  property.*' 

VI.    PEESENTATION   AND  PAYMENT   OP   CLAIMS  AND  DISTEIBUTION  OP 

FUNDS 

A.  General  Bvles 

§5366.  Presentation  and  proof — Mode  of  presenting  and 
proving.*^  The  production  of  a  note  admitted  to  be  the  note  of 
the  corporation  is  sufficient  in  the  absence  of  any  defense  by 
the  receiver.^" 

§  5367.  —  Objections  by  creditors.  It  is  no  ground  for  an 
objection  to  the  allowance  of  claims  of  creditors  against  an  in- 
solvent company  in  the  hands  of  a  receiver  that  the  particular 
creditor  was  not  entitled  to  share  in  a  specified  fund.*^ 

§  5368.  What  claims  are  provable — Gleneral  rules.^^  The  fact 
that  a  claim  was  not  liquidated  when  the  receiver  was  appointed 
is  no  objection  to  its  allowance. ^^    The  possessor  of  a  matured 

46Pillinger    v.    Beaty,    265    Fed.  Elec.  Co.,  —  Mo.  App.  — ,  204  S. 

551.  W.  933. 

47  Lake  v.  Mudgett,  252  Fed.  51  Standard  Lithographing  & 
365.  Printing  Co.  v.   Twin   City  Motor 

48  Westinghouse  Else.  &  Mfg.  Speedway  Co.,  139  Minn.  120,  165 
Co.  V.  Brooklyn  Rapid  Transit  Co.,  N.  W.  967. 

260  Fed.  550.  68  Claims    provable    in    receiver- 

49  Procedure  as  to  filing  claims,  ship  proceedings,  see  article  in  28 
see  Independent  Van  &  Storage  Co.       L.  J.  673-680. 

V.   Iowa   Mercantile    Co.,   —  Iowa  63  National   Eoofing  Tile   Co.   v. 
179  N.  w.  157.                                   McDonald,  —   Conn.  — ,   108   Atl. 

50  General  Elec.  Co.  v.  Interstate       726. 
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Ch.  63]  Eeceivees  [§  5374 

claim  enforceable  in  the  state  where  the  contract  out  of  which 
it  grew  was  to  be  performed,  should  be  allowed  his  claim  although 
not  enforceable  by  action  under  the  rules  of  practice  and  proce- 
dure in  the  state  where  the  receiver  was  appointed.^* 

§  5369.  —  Services  of  attorneys.  The  corporation  should  bear 
the  expense  of  legal  services  incurred  by  a  stockholder  in  inter- 
vening in  a  receivership  in  a  federal  court  outside  the  state, 
where  the  intervention  was  warranted.^* 

§  5370.  —  Taxes  in  general.  The  liability  for  taxes  is  not 
affected  by  a  receivership.^^  While  the  authorities  are  in  con- 
flict, the  rule  in  the  federal  courts  is  that  taxes  should  be  paid 
by  a  receiver,  where  the  corporation  would  have  been  liable  to 
pay  taxes  accruing  during  the  receivership.^''  Where  a  receiver 
continues  operation  of  a  street  railway,  franchise  taxes  should  be 
paid  by  him.^*  The  claim  of  the  state  for  a  license  tax  imposed 
on  foreign  corporations  for  the  privilege  of  doing  business  in 
the  state  is  a  tax  entitled  to  priority  in  receivership  proceedings 
in  New  York.^' 

§  5373.  Compensation  of  receiver.^"    A  statute  fixing  compen 
sation  of  receivers  ordinarily  will  not  be  construed  as  retrospec- 
tive.®^   If  a  receivership  is  improperly  granted,  all  costs,  includ- 
ing the  salary  of  the  receiver,  are  taxable  against  the  person 
procuring  the  receivership.®^ 

§  5374.  As  of  what  time  status  and  amount  of  claims  fixed. 

The  general  rule  is  that  the  status  of  creditors  of  an  insolvent 
corporation  is  fixed  as  of  the  date  of  the  order  of  dissolution,  or 
of  the  appointment  of  a  receiver,  and  not  that  of  filing  the  bill.®* 

84  National   Eoofing   Tile    Co.   v.  69  Sweet  v.  All  Package  Grocery 

McDonald,   —   Conn.  — ,   108   Atl.  Stores  Co.,  262  Fed.  727. 
726.  60  Rules  governing  compensation 

56  Hitchcock  V.  American  Pipe  &  of  receiver,  see   Clifford  v.   Mont- 
Construction  Co.,  89  N.  J.  Eq.  440,  gomery,  202  Ala.  609,  81  So.  551. 
105  Atl.  655.  61  State  v.   State  Bank   &   Trust 

66  Union  Trust  Co.  v.  Great  East-  Co.,  43  Nev.  388,  187  Pae.  1002. 
ern  Lumber  Co.,  248  Fed.  46.  62  Hook   v.   Payne,  —  Tex.   Civ. 

67  Bright  v.  Arkansas,  249  Fed.  App.  — ,  211  S.  W.  280. 

950.  63  0 'Neil    v.    Burnett,    263    Pa. 

58  Harvey   v.    Bay   State    St.   E.       216,  106  Atl.   246. 
Co.,  —  Mass.  — ,  125  N.  E.  614. 
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§  5377]  Peivate  Cokpoeations  [Ch.  63 

§  5377.  Interest  on  claims.  Interest  on  debts  of  an  insolvent 
corporation  in  the  hands  of  a  receiver  will  be  calculated  only  to 
the  date  of  his  appointment.^*  Interest  on  claims  against  an 
insolvent  estate,  whether  allowable  as  matter  of  contract  or  as 
matter  of  damages,  but  certainly  where  allowable  only  as  matter 
of  damages,  ceases  to  run  upon  the  property  being  taken  in  cus- 
todia  legis,  and  this  rule  applies  as  well  to  preferred  as  to  general 
claims;  but  this  rule  is  subject  to  exceptions.^*  Where  property 
subject  to  a  mortgage  foreclosure  decree  is  sold  by  a  statutory 
receiver  in  insolvency  proceedings,  free  from  the  lien,  the  lien 
attaches  to  the  proceeds,  and  where  the  proceeds  are  more  than 
sufficient  to  pay  the  decree  with  interest,  interest  shotdd  be 
allowed  to  the  date  of  the  payment  of  the  purchase  price  to  the 
receiver,  and  after  that  date  interest  should  be  allowed  only  so 
far  as  actually  earned  by  the  portion  of  the  purchase  price  upon 
which  the  lien  attached.®® 

B.  Priorities 

§  5380.  In  general.  Funds  derived  from  operation  by  a  re- 
ceiver, in  excess  of  expenses,  are  distributable  among  creditors 
according  to  their  rank  and  priority,  determinable  in  the  same 
manner  as  if  execution  at  law  had  been  levied.®'  A  guarantor 
of  a  debt  of  a  corporation  afterwards  going  into  the  hands  of  a 
receiver  is  not  entitled  to  priority,  on  the  doctrine  of  subroga- 
tion, where  it  had  paid  only  part  of  the  debt  for  which  it  was 
liable.®*  The  state  is  not  entitled  to  preference  over  other  credi- 
tors.®' 

A  judgment  against  a  receiver  establishing  the  priority  of  a 
claim  against  the  insolvent  corporation  is  res  judicata  in  any 
subsequent  proceeding  involving  priority  of  claims.''® 

64  New  York  Trust  Co.  v.  De-  68  Pennsylvania  Co.  for  Insur- 
troit,  T.  &  I.  E.  Co.,  251  Fed.  514.       ance     v.     Philadelphia     Co.,     266 

65  Hoover     Steel     Ball     Co.     v.      Fed.  1. 

Schaefer  Ball  Bearing  Co.,  90   N.  69  Aetna  Casualty  &  Surety  Co. 

J.  Eq.  515,  107  Atl.  425.  v.  Moore,  107  Wash.  99,  181  Pac. 

66  Hoover     Steel     Ball     Co.     v.       40. 

Schaefer  Ball  Bearing  Co.,  90  N.  70  State  ex  rel.  Crittenberger  v. 

J.  Eq.  515,  107  Atl.  425.  Farmers'   &   Merchants'  Bank,  — 

67  Pennsylvania    Co.    for    Insur-  Ind,  App.  — ,  124  N.  E.  501. 
ance     y.     Philadelphia     Co.,     266 

Fed.  1. 
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Ch.  63]  Receivebs  [§5396 

§  5381.  Income  of  receivership  as  subject  to  mortgage.  A  re- 
ceiver is  entitled  to  the  profits  of  a  mine  as  against  the  mort^ 
gagee,  under  the  Arizona  statutes,  where  the  mortgagee  is  not  in 
possession  and  has  not  foreclosed.''^  Where  a  receiver  is  in  pos- 
session of  mortgaged  property,  the  remedy  of  the  mortgagee  is 
to  apply  for  an  order  extending  the  receivership  for  his  benefit, 
in  order  to  secure  rents  from  such  property.'* 

§  5392.  Trust  funds.  Trust  property  or  its  proceeds  may  be 
followed  into  the  hands  of  a  receiver.''*  Money  due  a  bridge 
company  by  a  railroad  company,  for  use  of  the  bridge,  is  not 
a  trust  fund  so  as  to  be  entitled  to  priority.'"* 

§  5393.  Statutory  priorities — ^In  general.''*  Statutory  priority 
of  a  landlord's  lien  on  personal  property  includes  only  tangible 
personal  property.''^ 

§5394.  — Claims  of  laborers.  A  person  is  not  a  "clerk  or 
servant"  entitled  to  preference  where  he  works  away  from  the 
place  of  business,  is  not  employed  exclusively  by  the  corpora- 
tion, is  only  bound  to  do  a  particular  class  of  work,  and  is  not 
working  under  the  control  or  subject  to  the  commands  of  the  cor- 
poration.'''' 

"Preference  of  wages  over  lien  creditors  of  corporation  in 
hands  of  receiver,  in  absence  of  statutory  provision  therefor ' '  is 
the  subject  of  a  recent  extensive  annotation.'" 

§  5396.  Expenses  of  receivership,  including  operation  of  busi- 
ness, after  appointment  of  receiver.  The  lessor  of  a  theater  to 
an  amusement  company  which  went  into  the  hands  of  a  receiver 

71  London-Arizona    Consol.    Cop-  VS  See  also  §§  1435-1437,  supra, 
per   Co.    V.    Gila    Copper    Sulphide  76  Louisville  Gayety  Theatre  Co. 
Co.,  257  Fed.  324.  v.  Eagan,  186  Ky.  672,  217  S.  W. 

72  London- Arizona    Consol.    Cop-  929. 

per    Co.   V.    Gila    Copper    Sulphide  77  In   re  Ashley   &   Smith,   Ltd.. 

Co.,  257  Fed.  324.  [1918]  2  Ch.  Div.  378. 

7SFarnsworth  v.  Muscatine  Pro-  78  5    A.    L.    E.    690,    annotating 

duce  &  Pure  lee  Co.,  177  Iowa  21,  Florida  Construction  &  Eealty  Co. 

158  N.  W.  741.  V.  Pournell,   76   Fla.   395,   5   A.  1* 

74  Louisville  Bridge  Co.  v.  Chi-  E.  685,  80  So.  54. 
cago,   I.    &   L.   Ey.   Co.,   253   Fed. 
631. 
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§  5396]  Private  Corpokations  [Ch.  63 

is  not  entitled  to  priority  for  rent  over  other  operating  expenses 
of  the  theaterJ^ 

§  5399.  Expenses  of  operation  of  business  before  appointment 
of  receiver — General  rule.*"  Operating  expensed,  under  the  New 
Jersey  statute,  are  entitled  to  priority  over  a  vendor's  lien.*i 
The  six  months'  rule  applies  only  to  surplus  income  in  the  hands 
of  the  receiver  after  paying  all  operating  expenses  and  taxes.** 
The  seller  of  coal  to  a  corporation,  delivery  being  made  on  the 
day  a  receiver  was  appointed,  has  no  preferred  claim  unless 

(1)  the  corporation  was  insolvent  at  the  time  of  the  purchase, 

(2)  it  concealed  its  insolvency,  and  (3)  it  purchased  the  coal 
without  the  intention  of  paying  for  it.** 

Interest  on  six  months'  claims,  although  running  to  the  ap- 
pointment of  a  receiver,  does  not  run  after  that  date,  where  the 
proceeds  of  sale  are  insufficient  to  pay  any.  part  of  the  mortgage 
debt  and  there  is  no  diversion  of  income.**  The  six  months' 
rule  as  to  supplies  furnished  prior  to  the  receivership  properly 
includes  interest  to  the  time  of  payment,  even  though  the  cor- 
poration is  insolvent.*^ 

§  5401.  —  Rule  as  limited  to  railroad  or  to  quasi  public  cor- 
porations. Costs  of  receivership  are  entitled  to  priority  over 
all  liens,  including  vendor's  liens,  in  case  of  quasi  public  service 
companies  such  as  cemetery  associations.*^ 

79  Louisville  Gayety  Theatre  Co.  in    Goodman    Mfg.    Co.    v.    Pitts- 
V.  Eagan,  186  Ky.  672,  217  S.  W.  burgh-Buflfalo  Co.,  265  Fed.  561. 
929.  81  Bliss     V.     Linden      Cemetery 

80  Six  months'  rule  in  general,  Ass'n,  —  N.  J.  L.  — ,  109  Atl.  500. 
see  New  York  Trust  Co.  v.  Detroit,  88  Interurban  Const.  Co.  v.  Ceu- 
T.  &  L  B.  Co.,  251  Fed.  514;  Balti-  tral  State  Bank,  76  Okla.  281,  184 
more  Trust  Co.  v.  Western  U.  Tel.  Pac.  905. 

Co.,    149    Ga.    262,    99    S.    B.    868;  83  Hyman     v.     Trow     Directory 

Baltimore    Trust    Co.    v.    Seaboard  Printing   &   Bookbinding   Co.,   261 

Air-Line   R.   Co.,   149   Ga.   260,   99  Fed.  991. 

S.   E.   867;   Interurban   Const.   Co.  84  New   York   Trust    Co.    v.    De- 

V.    Central    State   Bank,    76   Okla.  troit,  T.  &  I.  E.  Co.,  251  Fed.  514. 

281,  184  Pac.  905.  86  Texas   Co.   v.  International  & 

Mortgagee 's      claim      for      coal  G.  N.  Ey.  Co.,  250  Fed.  742. 

mined   before   the   receivership   in  86  Bliss      v.     Linden      Cemetery 

depletion   of   the   security,  held   a  Ass'n,  90  N.  J.  Eq.  404,  107  Atl. 

general  and  not  a  preferred  claim  594. 
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Ch.  63]  Eeceiveks  [§5404 

§  5402.  —  Rule   as   affected  by   diversion  of  income.    Six 

months'  preferences  apply  only  when  there  has  been  a  diversion 
of  income.*'' 

§  5403.  —  Claims  entitled  to  priority  witliin  rule.  Supply 
creditors  are  entitled  to  priority  over  bondholders.**  "Where 
credit  is  extended  on  the  strength  of  the  railroad  company's 
general  credit,  in  case  of  claims  for  use  of  a  bridge  by  the  rail- 
road under  a  contract  giving  the  bridge  company  the  right  to 
terminate  it  at  any  time  for  nonpayment  of  amounts  due,  the 
debt  is  not  one  for  "current  expenses"  so  as  to  be  entitled  to 
priority.*' 

§  5404.  —  Length  of  time  to  which  priority  extends  back. 

In  determining  whether  six  months  is  to  be  deemed  the  limit  for 
priorities  of  current  expenses,  the  fact  that  the  claim  arose 
under  a  contract  providing  for  its  termination  in  case  of  default 
for  thirty  days,  is  material." 

87  First  Trust  Co.  v.  Illinois  89  Louisville  Bridge  Co.  v.  Chi- 
Cent.  E.  Co.,  252  Fed.  965.  cage,  I.  &  L.  Ry.  Co.,  253  Fed.  631. 

88  See  Mayotown  Lumber  Co.  v.  90  Louisville  Bridge  Co.  v.  Chi- 
Nacogdoches  Grocery  Co.,  —  Tex.  cago,  L  &  L.  Ey.  Co.,  253  Fed.  631. 
Civ.  App.  — ,  221  S.  W.  644. 
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CHAPTER  64 

FORFEITUEE,  DISSOLUTION  AND  WINDING  IJp 
I.   GENERAL   CONSIDERATIONS 

§5406.  Definitions. 

§  5409.  Methods  of  dissolution — As  affected  by  nature  of  corporation. 

§  5411.  Eight  to  urge  forfeiture  or  dissolution  in  collateral  proceeding. 

III.   BY  EXPIRATION  OP  TIME 

§  5417.  General  rules. 

§  5422.  Extension  or  shortening  of  corporate  existence. 

§5424.  Effect  of  lapse  of  time. 

IV.   BY    ACTS    OR    OMISSIONS    OPERATING    AS    DISSOLUTION    WITHOUT    RECOURSE 

TO  THE  COURTS 

§  5425.  Ipso  facto  dissolution — General  rule. 

§  5426.  —  Acts  required  or  prohibited  by  charter  or  statute  where  acts  not 

expressly  stated  to  be,  of  themselves,  a  dissolution. 
§  5429.  Failure  of  railroad  company  to  commence  or  finish  construction  of 

road  within  specified  time. 
§  5433.  Failure  or  loss  of  an  integral  part — Eesignation,  removal  or  death 

of  officers. 
§  5436.  Suspension  of  business  or  nonuser  of  franchises. 
§  5443.  Failure  to  pay  taxes  or  license  fees. 

V.   VOLUNTARY  DISSOLUTION 

§  5447.  Power  in  general. 

§  5448.  Transfer  of  property  and  franchises  under  legislative  authority. 
§  5451.  Who  may  dissolve  or  surrender  charter  independently  of  statute. 
§  5457.  Statutory  regulations — Grounds  for  granting  or  refusing  dissolution. 
§  5458.  —  Effect  of  motives  of  majority  stockholders  and  rights  of  minority 

stockholders. 
§  5459.  — Who  may  apply  for  dissolution. 
§  5463.  —  Procedure  to  accomplish  dissolution. 

VI.   INVOLUNTARY    DISSOLUTION    BY    DECREE    OP    COURT 

A.  General  Considerations 

§  5471.  Governing  principles  in  action  by  state — Necessity  that  npnus^r  or 
niisuser  be  wilful. 
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Ch.  64]  FOEFEITXJKE,  DISSOLUTION  AND  WINDING  IJP 

B.  Grounds  for  Forfeiture 

§  5482.  Misuser  or  abuse  of  franchises  or  powers — General  rule. 

§  5483.  —  Ultra  vires  acts. 

§  5499.  Breach  of   conditions   subsequent   prescribed   by   charter   or   other 

statute — Failure  to  file  annual  report  or  other  papers. 
§  5504.  Nonuser  as  ground — As  statutory  ground. 

§  5510.  Suspension  or  abandonment  of  business — As  statutory  ground. 
§  5518.  Fraud,  illegality  of  purpose  of  corporation,  etc. 

D.  Jurisdiction,  Who  May  Sue,  and  Procedure  in  Actions  by  State 

§  5531.  Jurisdiction  of  courts — Jurisdiction   over  foreign  corporations. 

§5532.  Who  may  sue. 

§  5534.  Proceedings  to  obtain  forfeiture  and  decree — Parties. 

§5535.  —Venue. 

§  5536.  —  Pleading. 

§  5539.  —  Decree. 

-  F.  Actions'  by  Minority  Stockholders  to  Obtain  Dissolution 

§  5543.  General  rule. 

§  5546.  Exceptions  to  rule — Difference  of  opinion. 

§  5547.  —  Exception  where  purpose  of  corporation  is  impossible  of  attain- 
ment. 

§  5548.  —  Exception  in  case  of  fraud  or  mismanagement. 

§  5549.  —  Exception  where  corporation  not  a  going  concern. 

§  5551.  Statutory  authority  to  sue — Grounds  as  enumerated  by  statute. 

§  5554.  Conditions  precedent — Demand  on  of&cers  or  majority  stockholders 
to  correct  evil. 

§  5561.  Procedure,  parties,  pleading,  etc. 

G.  Actions  by  Creditors  to  Obtain  Dissolution 
§  5562.  General  rule. 

VII.   EFPECT   OF  DISSOLUTION 

§  5567.  Extraterritorial  effect  of  dissolution. 

§  5568.  Effect  on  tenure  of  of&ce  and  powers  of  corporate  officers. 

§  5572.  Effect  on  right  to  continue  business  as  a  going  concern. 

§  5575.  Effect  on  power  to  contract. 

§  5578.  Effect  of  dissolution  on  existing  contracts — In  general. 

§  5579.  —  Where  dissolution  is  voluntary. 

§  5583.  — Leases. 

§  5591.  Effect  on  stockholders — Vesting  of  title  to  corporate  assets  in 
stockholders. 

§  5593.  Effect  of  dissolution  as  regards  corporate  property  and  conveyances 
— Modern  rule. 

§  5601.  Effect  on  power  of  corporation  to  sue  or  to  be  sued — Eule  inde- 
pendently of  statute. 

561 


§  5406]  Peivate  Cobpokations  [Ch.  64 

§  5605.  —  Eule  under  modern  statutes. 

§  5607.  —  Proper  or  necessary  parties  to  action. 

§  5611.  Judgment  and  execution  after  dissolution. 

§  5612.  Appeal  or  writ  of  error  after  dissolution. 

§  5613.  Effect  of  dissolution  pendente  lite — Independently  of  statute. 

§  5614.  —  Statutory  provisions. 

§  5616.  —  Statutes  as  applicable  to  foreign  corporations. 

§  5617.  —  Substitution  of  parties. 

Vm.   PROCEDURE    AND    ACTS    CONNECTED   "WITH    WINDING   XJP 

A.  In  General 

§  5620.  Statutory  provisions  for  winding  up. 

§  5624.  Right  of  stockholders  to  sue  after   dissolutiou. 

§  5625.  Sale  of  property  in  connection  with   winding  up. 

B.  Statutory  Continuation  of  Corporate  Life  for  Limited  Time  After 

Dissolution 

§  5628.  Statutes  generally. 

§  5630.  Statutes  as  confined  to  certain  kind  of  dissolution. 

§  5632.  Length  of  continuation. 

§  5636.  Statute  as  conferring  particular  powers — To  engage  in  new  business. 

C.  Trustees  for  Purpose  of  Winding  Up 

§  5639.  In  general. 

§  5643.  Number  necessary  to  act. 

§  5644.  Interference  with  by  court. 

§  5645.  Powers  and  rights  of  trustees — In  general. 

§  5646.  —  Title  to  corporate  property  and  control  thereof. 

§  5650.  Actions  and  parties  thereto. 

§  5651.  Compensation  of  trustees. 

D.  Eeceivers 

§  5659.  Appointment — Appointment  as  substitute  for  corporate  officers  made 

statutory  trustees  or  for  liquidator  chosen  by  stockholders. 
§  5670.  Title  of  receiver  to  corporate  property. 
§  5679.  Joinder  or  substitution  as  party  in  pending  action. 

E.  Rules  Governing  Distribution 

§  5685.  Priorities  and  payment  of  claims — Amounts  and  equities  as  deter- 
minable as  of  what  time. 

I.    GENEEAL   CONSIDERATIONS 

§5406.  Definitions.! 

1  See   Subsidiary  High   Court  of       tarino,  —  Cal.   App.  -^,  183  Pac. 
Ancient  Order  of  Foresters  v.  Pes-       297. 
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§  5409.  Methods  of  dissolution — As  affected  by  nature  of  cor- 
poration.^ 

§5411.  Right  to  urge  forfeiture  or  dissolution  in  collateral 
proceeding.  Alleged  fraud  in  the  method  of  creating  a  corpora- 
tion cannot  be  urged  in  a  collateral  proceeding  to  which  neither 
the  corporation  nor  its  incorporators  are  parties.^ 

III.    BY  EXPIRATION   OF   TIME  ' 

§  5417.  General  rules.  Unless  corporate  existence  is  continued 
in  the  manner  fixed  by  law,  corporate  life  expires  ipso  facto  and 
without  any  direct  action  at  the  time  fixed  by  the  charter  for 
expiration.* 

§5422.  Extension  or  shortening  of  corporate  existence.    A 

corporation  has  power  to  shorten  the  term  of  its  corporate 
existence  by  amending  its  articles  of  incorporation,  even  if  the 
practical  result  of  such  amendment  is  almost  an  immediate  disso- 
lution.^ 

§  5424.  Effect  of  lapse  of  time.  A  corporation  is  dissolved  at 
the  expiration  of  the  term  of  its  corporate  existence.^ 

IV.    BY    ACTS    OR    OMISSIONS    OPERATING    AS    DISSOLUTION    WITHOUT 
RECOURSE  TO  THE  COURTS 

§  5425.  Ipso  facto  dissolution — General  rule.  Constitutional 
or  statutory  provisions  will  not  be  construed  as  providing  for  a 
dissolution  ipso  facto  except  in  clear  cases.'' 

§  5426.  —  Acts  required  or  prohibited  by  charter  or  stat- 
ute where  acts  not  expressly  stated  to  be,  of  themselves,  a  dis- 
solution.   The  fact  that  a  corporation  incorporated  by  a  special 

z  Note    on   ' '  Dissolution   or   ter-  5  Nezik  v.  Cole,  —  Cal.  App.  — , 

mination  of  existence  of  religious  184  Pac.  523. 

society, ' '    see    Ann.    Cas.    1918    D  6  Nezik  v.  Cole,  —  Cal.  App.  — , 

1056.  184  Pac.  523. 

3  Eandle  v.  Walker,  —  Ala.  App.  7  Elliott 's  Knob  Iron,  Steel  & 
— ,  84  So.  551.  Coal  Co.  v.  State  Corporation  Com- 

4  Eossing    V.     State    Bank,    181  mission,  123  Va.  63,  96  S.  E.  353. 
Iowa  1013,  165  N.  W.  254. 
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act  has  not  engaged  in  business  in  the  state  and  has  failed  to 
comply  with  statutory  provisions  relating  to  acceptance  of  the 
state  constitution,  filing  the  name  of  an  agent  on  whom  process 
may  be  served,  etc.,  does  not  ipso  facto  dissolve  the  corporation.^ 

§  5429.  Failure  of  ra,ilroad  company  to  commence  or  finish 
construction  of  road  within  specified  time.  A  charter  is  not 
ips(j  facto  forfeited  by  failure  of  the  company  to  comply  with 
a  condition  subsequent,  such  as  completion  of  construction  within 
five  years.^ 

§  5433.  Failure  or  loss  of  an  integral  part — ^Resignation,  re- 
moval or  death  of  ofiicers.  A  corporation  is  not  dissolved  by 
lack  of  ofScers.^" 

§  5436.  Suspension  of  business  or  nonuser  of  franchises.  Ces- 
sation of  business  does  not  ipso  facto  dissolve  a  corporation. ^^ 

§  5443.  Failure  to  pay  taxes  or  license  f  ees.^*  Failure  to  pay 
taxes  does  not  ordinarily  ipso  facto  dissolve  the  corporation.^* 
The  1917  California  Corporate  License  Act  providing  that,  for 
failure  to  pay  a  license  tax,  the  corporate  rights  and  powers 
shall  be  suspended,  with  certain  exceptions,  does  not  require  a 
proclamation  of  the  governor  to  make  the  suspension  effective, 
and  no  decree  need  be  entered  in  a  sister  state  to  make  the  sus- 

8  Eeichert  v.  Ellis  Ferry  Co.,  184  Kenwood  Land  Co.,  —  Ore.  — ,  190 
Ky.  150,  211  S.  W.  403.  Pac.  9,62. 

9  People  V.  Hudson  River  Con-  Time  within  which  corporation 
neeting  E.  Corporation,  228  N.  Y.  may  be  reinstated,  under  North 
203,  126  N.  E.  801.  Dakota  statutes,  where  charter  has 

10  Jones  Min.  Co.  v.  Cardiff  Min-  been  canceled  by  state  for  failure 
ing  &  Milling  Co.,  —  Utah  — ,  191  to  file  annual  reports  and  pay  fees, 
Pac.  426.  and  procedure,  see  Missouri  Slope 

11  Jones  Min.  Co.  v.  Cardiff  Min-  Agricultural  &  Pair  Ass  'n  v.  Hall, 
ing  &  Milling  Co.,  —  Utah  — ,  191  —  N.  D.  — ,  177  N.  W.  369. 

Pac.  426.  13  Elliott's   Knob   Iron,   Steel   & 

12  Evidence  of  proclamation  of  Coal  Co.  v.  State  Corporation  Com- 
governor  dissolving  corporation  mission,  123  Va.  63,  96  S.  E.  353, 
for  failure  to  pay  license  fees  as  holding  regular  assessment  of  fee 
raising  a  presumption  that  he  by  commission,  etc.,  condition  pre- 
acted  on  a  report  from  the  corpo-  cedent  to  revocation  of  charter, 
ration  commissioner,  see  Smyth  v. 
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pension  operative  there.^*  Under  the  1915  California  statute, 
as  distinguished  from  the  1905  statute,  the  dissolution  of  a  cor- 
poration, for  failure  to  pay  license  and  franchise  tax,  dates  from 
the  nonpayment  rather  than  from  the  proclamation  of  the  gov- 
ernor.i^  j^  Texas,  failure  to'  pay  the  annual  license  tax  does 
not  ipso  facto  forfeit  the  charter.^®  The  Virginia  Constitution 
and  statutes  do  not  make  the  failure  to  pay  registration  fee  and 
taxes  operate  of  itself  as  a  forfeiture  of  the  charter.^'' 

V.    VOLUNTARY  DISSOLUTION 

§5447.  Power  in  general.  A  stockholder  cannot  enjoin  the 
doing  of  the  legal  act  of  assessing  capital  stock  to  pay  debts 
and  disincorporating  in  order  to  incorporate  in  another  state. ^' 
A  public  service  corporation  may  voluntarily  dissolve  where  its 
business  cannot  be  operated  except  at  a  loss.'' 

§  5448.  Transfer  of  property  and  franchises  under  legislative 
authority.  A  corporation  is  dissolved  by  a  trust  agreement  signed 
by  all  the  stockholders  whereby  the  trustees  are  to  turn  over  all 
the  assets  for  stock  in  a  new  company  to  be  formed.^" 

§  5451.  Who  may  dissolve  or  surrender  charter  independently 
of  statute.  Dissolution  of  a  trust  company  by  a  corporation 
owning  stock  therein  is  not  ultra  vires  even  though  the  cor- 
poration acted  beyond  its  authority  in  creating  the  trust  com- 
pany.^' 

§  5457.  Statutory  regulations — Grounds  for  granting  or  re- 
fusing dissolution.^^     A  voluntary  dissolution  is  properly  or- 

MSiegel   V.   Maryland   Casualty  E.   Co.,  80   W.  Va.   653,  L.  E.  A. 

Co.,  178  N.  T.  Supp.  391.  1918  A  1028,  93  S.  E.  762. 

16  California  Nat.  Supply  Co.  v.  20  Irons  v.  Croft  Hat  &  Notion 
Flack,  —  Cal.  — ,  190  Pae.  634.  Co.,  —  W.  Va.  — ,  104  S.  E.  111. 

IBBunn   V.    City   of   Laredo,   —  21  Holmes   v.   Crane,   191   N.   T. 

Tex.  Civ.  App.  — ,  213  S.  W.  320.  App.  Div.  820,  182  N.  Y.  Supp.  270. 

17  Elliott's  Knob  Iron,  Steel  &  22  The  decision  in  Allen  v.  Dis- 
Coal  Co.  V.  State  Corporation  Com-  tilling  Co.  of  America,  87  N.  J.  Eq. 
mission,  123  Va.  63,  96  S.  E.  353.  531,  lt)0  Atl.  620,  as  set  forth  on 

18  Dammann  v.  Hydraulic  Clutch  page  9074  in  vol.  8  is  affirmed 
Co.,  —  Cal.  App.  — ,  187  Pac.  1069.  under  the   title   of  United   States 

19  Moore  v.  Lewlsburg  &  B.  E.  Industrial   Alcohol   Co.   v.   Distill- 
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dered,  in  New  York,  where  the  stock  is  owned  by  two  who  cannot 
agree.^^  The  provision  of  the  New  York  statute  as  to  dissolution 
where  a  corporation  "has  an  even  number  of  trustees  or  direc- 
tors" does  not  apply,  it  seems,  to  corporations  happening  to 
have  an  even  number  of  directors  at  a  particular  time  by  reason 
of  some  vacancies  on  the  board.^*  In  New  York,  under  §  170 
of  the  General  Incorporation  Law,  an  application  by  a  majority 
of  the  directors  for  dissolution  should  not  be  granted  although 
the  company  is  insolvent,  where  some  stockholders  desire  to  sue 
to  cancel  a  lease  and  for  neglect  of  duty  by  directors;  and  it  is 
proper  to  give  leave  to  renew  the  petition  in  three  months  if  no 
such  action  is  brought  in  the  meantime.*^  Under  the  New  York 
statute  authorizing  a  voluntary  dissolution  of  a  corporation 
on  the  adoption  of  a  resolution  by  the  directors  that  it  is,  in 
their  opinion,  advisable,  where  approved  by  two-thirds  of  the 
stock  at  a  stockholders'  meeting,  the  directors  must  act  in  good 
faith  and  cannot  consider  their  personal  wishes  or  advantage  or 
the  antagonism  between  themselves  and  other  stockholders.^®  The 
expediency  of  a  voluntary  dissolution  will  not  be  reviewed  by 
the  courts ;  but  relief  will  be  granted  minority  stockholders  where 
the  dissolution  is  the  result  of  bad  faith  or  other  breach  of  trust 
on  the  part  of  the  directors  or  managing  stockholders.*'' 

The  discretion  of  majority  stockholders  to  dissolve  the  cor- 
poration will  not  be  interfered  with  by  the  courts  although  the 
company  is  not  insolvent  nor  because  the  ground  is  merely  a 
doubt  as  to  future  business.*^ 

ing  Co.  of  America,  89  N.  J.  Eq.  oppress   a   stockholder  because   he 

177,  104  Atl.  216.  defends   himself  in   the   courts   or 

23  Application     of    Bown    Bros.,  otherwise  against  their  illegal  and 

Inc.,  Ill  N.  Y.  Misc.  294,  181  N.  unfair  acts  relative  to  the  corpora- 

T.  Supp.  460.  tion  or  because  of  any  other  rea- 

24 In    re    Friedlieb,    184    N.    Y.  son."     Kavanaugh  v.   Kavanaugh 

Supp.  753.  Knitting   Co.,   226  N.  Y.   185,  123 

25  In    re    Quicksilver    Min.    Co.,  N.   E.  148,  rev'g  184  N.  Y.  App. 
186  N.  Y.  App.  Div.  347,  174  N.  Y.  Div.  650,  172  N.  Y.  Supp.  576. 
Supp.  338.  27  Kavanaugh      v.      Kavanaugh 

26  Directors  are  not  authorized  Knitting  Co.,  226  N.  Y.  185,  123 
to  dissolve  a  corporation,  under  N.  E;  148,  rev'g  184  N.  Y.  App. 
the  New  York  statutes,  where  they  Div.  650,  172  N.  Y.  Supp.  576. 

act  "in  bad  faith,  fraudulently,  or  28 Bossing    v.    State    Bank,    181 

through    the   intent    to   punish    or       Iowa  1013,  165  N.  W.  254. 
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A  petition  for  voluntary  dissolution  should  be  denied  where 
it  states  that  all  the  directors  are  in  favor  of  a  dissolution  when 
in  fact  one  of  the  three  was  not  in  favor  of  it  at  the  time  of  the 
filing  of  the  petition.*' 

§  5458.  —  Effect  of  motives  of  majority  stockholders  and 
rights  of  minority  stockholders.  Statutes  authorizing  a  volun- 
tary dissolution  contemplate  a  dissolution  in  fact  as  well  as  in 
name,  and  should  not  be  allowed  where  merely  a  scheme  of  the 
majority  stockholders  to  turn  the  property  over  to  another  cor- 
poration.^" Where  the  statute  authorizing  a  voluntary  dissolu- 
tion requires  that  the  act  of  the  directors  be  ratified  by  two- 
thirds  of  the  stock,  and  the  directors  voting  for  dissolution  owned 
two-thirds  of  the  stock,  they,  as  majority  stockholders,  occupy  a 
relation  of  trust,  and  they  cannot,  in  voting  to  ratify  the  dissolu- 
tion, use  their  controlling  power  in  bad  faith  or  for  their  indi- 
vidual advantage  or  purpose.^^  The  Missouri  statute  authorizing 
a  dissolution  of  a  corporation  where  two-thirds  of  the  stock  con- 
sent thereto  does  not  permit  majority  stockholders  of  a  pros- 
perous corporation  to  dissolve  it  in  order  to  effect  a  consolidation 
with  another  company,  and  thereby  compel  dissenting  stock- 
holders to  take  stock  in  a  new  company  or  accept  the  price  fixed 
by  them  to  be  paid  for  the  stock  of  the  dissenters.'* 

§  5459.  —  Who  may  apply  for  dissolution.  A  holder  of  the 
majority  of  the  stock  of  a  corporation  cannot  sue  for  a  dissolu- 
tion, under  section  171  of  the  New  York  General  Corporation 
Law,  without  first  petitioning  the  directors  to  petition  for  a  dis- 
solution as  provided  for  therein.'* 

§  5463.  —  Procedure  to  accomplish  dissolution.'* 

29  In  re  Cowles  Realty  Co.,  193  32  In  re  Doe  Eun  Lead  Co.,  — 
N.   Y.   App.    Div.    874,   184   N.   Y.       Mo.  — ,  223  S.  W.  600. 

Supp.  778.  33  In    re    Friedlieb,    184    N.    Y. 

30  In  re   Doe   Eun  Lead  Co.,  —       Supp.  753. 

Mo.  — ,  223  S.  W.  600.  34  Dissolution      proceedings      by 

31  Kavanaugh  v.  Kavanaugh  corporation  as  proceedings  in 
Knitting  Co.,  226  N.  Y.  185,  123  equity,  and  right  to  appeal,  see  In 
N.  E.  148,  rev'g  184  N.  Y.  App.  re  Doe  Eun  Lead  Co.,  —  Mo.  — , 
Div.  650,  172  N.  Y.  Supp.  576.  223  S.  W.  600. 
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VI.    INVOLUNTARY  DISSOLUTION  BY  DECREE  OF  COURT 

A.  General  Considerations 

§5471.  Governing  principles  in  action  by  state — Necessity 
that  nonuser  or  misuser  be  wilful.  To  warrant  dissolution,  for 
neglect  or  refusal  to  perform  charter  duties,  a  bad  or  corrupt 
motive  is  not  necessary.*^ 

B.  Grounds  for  Forfeitwre 

§5482.  Misuser  or  abuse  of  franchises  or  powers — General 
rule.^^  Abuse  of  the  franchise,  i.  e.,  misuser  is  ground  for  for- 
feiture of  the  charter  although  the  same  acts  may  constitute  a 
violation  of  a  penal  statute.*'' 

§  5483.  —  Ultra  vires  acts.  A  corporation  will  not  be  dis- 
solved because  of  unlawfully  practicing  dentistry  where  the  legis- 
lature has  cured  the  want  of  such  power  before  the  commence- 
ment of  the  action  to  dissolve.** 

§  5499.  Breach  of  conditions  subsequent  prescribed  by  char- 
ter or  other  statute — Failure  to  file  annual  report  or  other 
papers.  The  charter  of  a  domestic  corporation  which  transacts 
all  its  business  outside  the  state  may  be  forfeited  by  a  court  for 
failure  to  file  annual  reports,  etc.,  as  required  by  statute,  as  well 
as  the  charter  of  the  domestic  corporations  doing  business  in 
the  state,  under  the  South  Dakota  statutes.*®  Failure  to  file  a 
certificate  showing  that  half  of  the  capital  stock  was  paid  in 
within  a  year  after  incorporation,  as  required  by  the  New  York 

35  state  ex  rel.  Chamberlain  v.  ex  rel.  Langer  v.  Gamble-Robinson 
Public  Drug  Co.,  41  S.  D.  287,  170  Fruit  Co.,  •—  N.  D.  — ,  176  N.  W. 
N.  W.  161.  103. 

36  "Abuse  of  its  powers,"  37  State  ex  rel.  Langer  v. 
meaning  of  as  used  in  statute  Gamble-Eobinson  Fruit  Co.,  —  N. 
'enumerating  as  one  of  the  grounds  D.  — ,  176  N.  W.  103. 

for  forfeiture  of  charter,  the  vio-  38  Lewis    v.     Woodbury     Dental 

lation   of  "the   provisions  of  any  Parlors   Co.,    106   N.   Y.   Misc.    78, 

law    by    which    such    corporation  175  N.  Y.  Supp.  269. 

shall  have   forfeited  its   corporate  39  State   ex   rel.   Chamberlain   v. 

rights,    privileges    and    franchises  Public  Drug  Co.,  41  S.  D.  287,  170 

by  abuse  of  its  power,"  see  State  N.  W.  161. 

868 


Ch.  64]  FOKFEITUEE,  DISSOLUTION  AND  WINDING  Up[§  5532 

Business  Corporations  Law,  is  not  ground  for  an  action  to  vacate 
a  charter  where  the  annual  report  of  the  corporation  has  been 
filed  and  the  taxes  paid  on  the  stock.*" 

§  5504.  Nonuser  as  ground — As  statutory  ground.*^ 

§  5510.  Suspension  or  abandonment  of  business — As  statutory 
ground.*''  A  temporary  deficiency  of  cash  needed  for  operating 
expenses,  is  not  a  "lack  of  funds,"  within  a  statute  authorizing 
dissolution  where  a  corporation  ' '  shall  suspend  its  ordinary  busi- 
ness for  the  lack  of  funds  to  carry"  it  on,  where  the  corporate 
assets  are  amply  sufficient  to  supply  a  basis  for  needed  financ- 
ing.** In  North  Carolina,  by  statute,  a  minority  stockholder 
may  obtain  a  dissolution  of  the  corporation  where  it  has  not 
attempted  to  carry  on  business  for  more  than  two  years.** 

§  5518.  Fraud,  illegality  of  purpose  of  corporation,  etc.  Or- 
ganizing a  $2,000  corporation  and  immediately  increasing  its 
capital  stock  to  $150,000,  to  evade  a  statute  as  to  the  amount  of 
capital  stock  necessary  to  commence  business,  is  a  fraud  on  the 
law  warranting  the  cancellation  of  the  charter.** 

D.  Jurisdiction,  Who  May  Sue,  and  Procedure  in  Actions  by 

State 

§  5531.  Jurisdiction  of  courts — Jurisdiction  over  foreign  cor- 
porations.*^ 

§  5532.  Who  may  sue.  In  Texas  quo  warranto  cannot  be 
brought  to  forfeit  a  charter  by  a  district  or  county  attorney 
but  only  by  the  attorney  general.*' 

40  In  re  Lewis,  189  K  Y.  App.  44Lasley  v.  Walnut  Cove  Mer- 
Div.  359,  178  N.  Y.  Supp.  533.  cantile  Co.,  179  N.  C.  575,  103  S. 

41  See  §  5510,  infra.  E.  213. 

42  When  corporation  ' '  ceases ' '  45  Randle  v.  Walker,  —  Ala. 
to  do  business,  within  the  Illinois  App.  — ,  84  So.  551. 

statute,  so  as  to  be  subject  to  dis-  46  See  §  5703,  infra, 

solution   at   the   suit   of   creditors,  47  State  ex  rel.  Francis  v.  Wal- 

see  Baker  v.  Abbott  Mfg.  Co.,  212  ler,  —  Tex.   Civ.   App.  — ,  211   S. 

111.  App.  476,  479.  W.  322. 

43  Miller   v.   Herzberg,   202  Ala. 
613,  81  So.  555. 

869 


§  5534  J  Pbivate  Coepoeations  [Ch.  64 

§5534.  Proceedings  to  obtain  forfeiture  and  decree — Par- 
ties. It  is  not  necessary  that  officers  and  directors  be  joined  as 
parties  to  an  action  to  forfeit  a  corporate  charter  for  failure 
to  comply  with  statutory  provisions.** 

§  5535.  —  Venue.  An  action  to  forfeit  a  charter,  for  failure 
to  obey  statutes,  brought  by  the  state's  attorney,  may  be  com- 
menced, under  the  South  Dakota  statutes,  in  any  county  of  the 
state,  on  leave  of  court.*® 

§  5536.  —  Pleading." 

§  5539.  —  Decree.  Instead  of  dissolving  the  corporation,  the 
court,  in  a  quo  warranto  proceeding,  will  declare  a  partial  ouster 
where  the  public  as  well  as  innocent  owners  would  sustain  severe 
losses  from  a  dissolution.*^  A  stockholder  who  stands  by  with 
full  knowledge  of  steps  being  taken  to  dissolve  the  corporation 
is  not  estopped  to  thereafter  object  to  the  dissolution,  where  no 
injury  has  resulted.** 

F.  Actions  by  Minority  Stockholders  to  Obtain  Dissolution 

§  5543.  General  rule.*'  The  rights  of  a  minority  stockholder 
to  a  dissolution  is  to  be  determined  according  to  the  conditions 
as  of  the  date  of  the  filing  of  the  bill.** 

§  5546.  Exceptions  to  rule — Difference  of  opinion.  Minority 
stockholders  cannot  have  a  corporation  dissolved  merely  because 
they  are  not  satisfied  with  the  way  the  majority  is  conducting 

48  state  ex  rel.  Chamberlain  v.  61  State  ex  rel.  Attorney  General 
Public  Drug  Co.,  41  S.  D.  287,  170  v.  Combination  Oil  &  Gas  Co.,  105 
N.  W.  161.  Kan.  340,  182  Pac.  547. 

49  State  ex  rel.  Chamberlain  v.  62  In  re  Doe  Kun  Lead  Co.,  — 
Public  Drug  Co.,  41  S.  D.  287,  170  Mo.  — ,  223  S.  W.  600. 

N.  W.  161.  53  Note   on   "Eight   of  minority 

60  Sufficiency  of  bill  in  the   na-  stockholder     or     stockholders     to 

ture  of  a  quo  warranto  to  dissolve  maintain   suit   to  wind  up  or  dis- 

corporation,   for  violation   of  con-  solve  corporation,"  see  Ann.  Cas. 

tract,    see    Eutaw    Ice,    Water    &  1918  E  424. 

Power  Co.  v.   City  of  Eutaw,  202  64  Dixie  Lumber  Co.  v.  Hellams, 

Ala.  143,  79  So.  609.  202  Ala.  488,  80  So.  872. 
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the  corporation,  where  the  majority  are  acting  in  good  faith  and 
exercising  their  best  judgment.^* 

§  5547.  —  Exception  where  purpose  of  corporation  is  impos- 
sible of  attainment.  In  Alabama,  a  corporation  will  not  be  dis- 
solved at  the  suit  of  a  minority  stockholder  merely  because  for 
several  years  it  has  operated  at  a  loss,  where  the  corporation  is 
solvent  and  a  going  concern,  and  it  is  not  shown  to  a  moral  cer- 
tainty that  continuation  of  business  will  result  in  serious  loss 
in  the  near  future.*^  Whether  the  corporation's  purpose  is  one 
impossible  of  execution,  so  that  it  may  be  terminated  at  the 
complaint  of  any  stockholder,  is  not  a  matter  to  be  determined 
by  the  weight  of  evidence,  but  instead  "it  must  be  a  certainty, 
as  things  are  deemed  to  be  certain  in  law.""  Objects  of  a 
corporation  have  failed  "only  when  their  pursuit  has  been  com- 
pletely abandoned,  or  their  attainment  has  become  impossible. ' '  ^^ 
A  land  company  will  not  be  dissolved  at  the  suit  of  minority 
stockholders  on  the  theory  that  further  pursuit  of  the  scheme 
is  impossible  because  of  lack  of  available  cash,  where  there  are  no 
debts  and  the  assets  supply  an  ample  basis  of  credit  for  financing 
future  operations.*^  The  fact  that  a  land  company  expected  to 
sell  most  of  its  lots  before  the  boom  ended,  but  failed  to  do  so, 
does  not  show  "a  failure  of  the  object  of  the  corporation," 
within  the  Alabama  statute,  so  as  to  entitle  minority  stockholders 
to  a  dissolution.^" 

§  5548.  —  Exception  in  case  of  fraud  or  mismanagement.^^ 

§  5549.  —  Exception  where  corporation  not  a  going  concern. 

Suspension  of  street  improvements  and  selling  of  lots  during 
the  period  of  industrial  depression  following  the  world  war, 
by  a  land  company,  is  not  an  abandonment  of  the  business,  within 

S5  Beeler   v.    Standard   Inv.    Co.,  68  Miller   v.   Herzberg,   202   Ala. 

107  Wash.  442,  5  A.  L.  E.  363,  181  613,  81  So.  555. 

Pae.  896.  69  Miller   v.   Herzberg,   202   Ala. 

66  Dixie 'Lumber  Co.  v.  Hellams,  613,  81  So.  555. 

202  Ala.  488,  80  So.  872.  60  Miller   v.   Herzberg,   202   Ala. 

67  Miller   v.   Herzberg,   202  Ala.       613,  81  So.  555. 

613,  81  So.  555,  quoting  Phinizy  v.  61  This  section  is  quoted  in  Bor- 

Anniston  City  Land  Co.,  195  Ala.  dages  v.  Burnett,  —  Tex.  Civ. 
656,  71  So.  469.  App.  — ,  221  S.  W.  326. 
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the  Alabama  statute,  so  as  to  entitle  minority  stockholders  to  a 
dissolution.^^ 

§  5551.  Statutory  authority  to  sue — Grounds  as  enumerated 
by  statute.  The  1913  North  Carolina  statute  providing  for  dis- 
solution on  application  of  stockholders  owning  at  least  one-fifth 
of  the  stock  has  no  application  to  actions  to  dissolve  for  nonuser 
of  corporate  powers.^*  The  voluntary  sale  of  corporate  assets 
and  failure  to  distribute  the  proceeds  among  the  stockholders, 
abandonment  of  the  business,  and  failure  to  hold  any  stock- 
holders' or  directors'  meetings  for  two  years,  is  ground  for  dis- 
solution in  a  suit  by  one-fifth  of-  the  stockholders,  under  the 
"West  Virginia  statute  authorizing  dissolution  in  such  an  action 
where  "sufficient  cause"  is  shown.^* 

§  5554.  Conditions  precedent — Demand  on  officers  or  major- 
ity stockholders  to  correct  evil.  Application  to  the  directors  to 
act  is  not  a  condition  precedent  to  an  action  by  minority  stock- 
holders for  dissolution  because  of  nonuser  of  corporate  powers 
for  over  two  years.®^ 

§  5561.  Procedure,  parties,  pleading,  etc.  Where  a  court  has 
obtained  jurisdiction  of  an  action  to  dissolve  a  corporation,  it 
may  sell  the  property  through  its  own  appointees,  without  re- 
garding minor  requirements  of  deeds  of  trust,  where  such  a 
course  works  no  substantial  impairment  of  the  value  of  the 
security.*® 

G.  Actions  hy  Creditors  to  Obtain  Dissolution 

§5562.  General  rule.  The  pendency  of  a  suit  by  an  unse- 
cured creditor  or  stockholder  to  wind  up  the  business  and 
administer  the  assets  of  an  insolvent  corporation  does  not  bar 


62  Miller  v.  Herzberg,  202  Ala, 
613,  81  So.  555. 

63  Lasley  v.  Walnut  Cove  Mer 
cantile  Co.,  179  N.  C.  575,  103  S, 
E.  213. 

64  ■Williams  v.  Croft  Hat  &  No 
tiou  Co.,  82  W.  Va.  549,  96  S.  E, 
929. 


65  Lasley  v.  Walnut  Cove  Mer- 
cantile Co.,  179  N.  C.  575,  103  S. 
E.  213. 

66  Lasley  v.  Scales,  179  N.  C. 
578,  103  S.  E.  214. 
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the  right  of  a  pledgee  of  corporate  bonds,  the  corporation  being 
the  pledgor,  to  sell  the  bonds  after  default.*' 

VII.    EFFECT  OF  DISSOLUTION 

§5567.  Extraterritorial  effect  of  dissolution.  A  suspension 
of  corporate  rights,  under  the  1917  California  statute,  for  failure 
to  pay  taxes,  is  operative  in  other  states  without  entering  any 
decree  in  such  states.*' 

§5568.  Effect  on  tenure  of  office  and  powers  of  corporate 
officers.  The  president  of  a  corporation  whose  charter  has  been 
annulled  for  failure  to  pay  taxes  has  no  authority  to  act,  and 
his  acts  cannot  be  ratified  by  the  corporation.*^  Under  the  New 
Jersey  statute  making  directors  trustees  on  dissolution  of  a  cor- 
poration, the  president  cannot  assign  a  patent  after  a  repeal  of 
the  charter.'"'  Liquidation  of  a  national  bank  does  not  ter- 
minate its  corporate  existence  nor  the  authority  of  its  cashier.'^ 

§  5572.  Effect  on  right  to  continue  business  as  a  going  con- 
cern. A  dissolved  corporation  cannot  continue  business  as  a 
going  concern.''^  Where  a  charter  is  repealed  by  the  governor 
under  the  New  Jersey  statutes  for  failure  to  pay  taxes,  but  with- 
oiit  the  knowledge  of  the  corporate  officers,  they  are  not  per- 
sonally liable  on  contracts  thereafter  made  by  them  for  the 
corporation  in  go'>d  ■^'aith.''*  There  is  only  one  cause  of  action, 
and  not  an  improper  joinder  of  causes  of  action,  where  all  the 
directors  united  in  an  unlawful  common  purpose  to  carry  on 
the  business  of  a  dissolved  corporation  instead  of  winding  it  up.''* 

67  Miller  v.  American  Bank  &  72  Houston  v.  Utah  Lake  Land, 
Trust  Co.,  —  W.  Va.  — ,  100  S.  E.  Water  &  Power  Co.,  —  Utah  — , 
864.  187    Pac.     174,     quoting    Fletcher 

68  Siegel    V.    Maryland    Casualty  Cyc.  Corp.  §  5572. 

Co.;  178  N.  Y.  Supp.  391.  73  Held  v.  Crosthwaite,  260  Fed. 

69  Houston  V.  Utah  Lake  Land,  613  (but  see  dissenting  opinion  of 
Water   &  Power  Co.,  —  Utah  — ,       Judge  Eogers). 

187  Pac.  174.  74  Wilson   v.   Brown,   107   N.   Y. 

70  Burgess   Battery  Co.   v.   Solar       Misc.  167,  175  N.  Y.  Supp.  688. 
Light  Co.,  266  Fed.  368. 

71  Fagan  v.   Texas   Co.,  —  Tex. 
Civ.  App.  — ,  220  S.  W.  346. 
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§  5575.  Effect  on  power  to  contract.'^  Where  a  corporate 
charter  was  repealed  by  the  governor,  under  the  New  Jersey 
statute,  for  failure  to  pay  taxes,  officers  of  the  corporation  who 
continued  the  business  without  knowledge  of  the  repeal  are  not 
persoiially  liable  on  contracts  made  by  them  for  the  company 
which  was  afterwards  reinstated  by  proclamation  of  the  gov-, 
ernor.''^  Persons  dealing  with  a  corporation  whose  charter  has 
been  annulled  for  failure  to  pay  taxes  cannot  enforce  such  con- 
tracts although  they  were  ignorant  of  the  annulment.''"' 

§5578.  Effect  of  dissolution  on  existing  contracts — In  gen- 
eral. The  dissolution  of  a  corporation  gives  no  relief  from 
liability  on  its  existing  contracts,  and  the  corporate  assets  must 
satisfy  such  liabilities  before  they  can  be  distributed.'* 

§  5579.  —  Where  dissolution  is  voluntary.  Voluntary  disso- 
lution of  a  corporation  results  in  the  annullment  of  existing  con- 
tracts so  far  as  executory,  and  recovery  is  not  limited  to  the 
damages  accruing  up  to  the  time  of  the  dissolution.'"  Voluntary 
liquidation  of  an  insolvent  corporation  is  a  breach  of  a  continuing 
contract  of  employment  where  the  employment  is  thereby  ter- 
minated.*" 

§  5583.  —  Leases.  Where  a  special  statute  dissolving  a  cor- 
poration gives  it  three  years  to  wind  up  the  business,  a  lease  to 
the  corporation  is  not  terminated  thereby  before  the  end  of  the 
three  years.'^ 

§  5591.  Effect  on  stockholders — Vesting  of  title  to  corporate 
assets  in  stockholders.  After  dissolution,  property  of  the  cor- 
poration becomes  vested  in  the  stockholders  subject  to  the  rights 
of  creditors;  and  if  there  are  no  creditors,  the  stockholders  are 

">&  See  also  §  5568,  supra.  79  Okmulgee    Window    Glass    Co. 

76  Held  V.  Crosthwaite,  260  Fed.       v.  Frink,  260  Fed.  159. 

613,    Judge    Rogers    dissenting    in  80  Eeigate    v.    Union    Mfg.    Co. 

separate  opinion.  (Eamsbottom),   Ltd.,    [1918]    1   K. 

77  Houston  V.  Utah  Lake  Land,       B.  592. 

Water  &  Power   Co.,  —  Utah  — ,  81  Conn    v.    Manchester    Amuse- 

187  Pae.  174.  ment   Co.,  —  N.   H.  — ,   111   Atl. 

78  Okmulgee    Window   Glass    Co.  339. 
V.  Frink,  260  Fed.  159. 
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the  owners  of  the  property.'^  In  Montana,  on  dissolution,  stock- 
holders, as  against  third  persons,  stand  in  a  relationship  of  ten- 
ants in  common,  and  may  assert  a  legal  as  well  as  an  equitable 
title.83 

A  deed  by  a  stockholder,  S.^tej'  dissolution  of  the  corporation, 
conveys  his  interest  subject  to  the  rights  and  powers  of  the 
trustees  in  settling  the  corporate  affairs,  and  hence  the  deed 
affords  no  basis  for  a  judgment  quieting  title  as  against  the 
trustees.** 

§5593.  Effect  of  dissolution  as  regards  corporate  property 
and  conveyances — Modern  rule.  Property  does  not  escheat  on 
dissolution,**  and  corporate  land  dpes  not  revert  to  the  grantor.*^ 

§  5601.  Effect  on  power  of  corporation  to  sue  or  to  he  sued 
— Rule  independently  of  statute.  A  cause  of  action  in  favor  of 
a  corporation  to  recover  its  property  does  not  abate  on  disso- 
lution of  the  corporation  but  merely  becomes  vested  in  the  statu- 
tory trustees.*'' 

§  5605.  —  Rule  under  modern  statutes.  Generally  the  right 
to  sue  or  be  sued  is  conferred  by  a  statute  extending  the  cor- 
porate existence  for  a  limited  time.**  Under  the  Colorado  stat- 
ute, an  action  may  be  maintained  against  a  corporation  after 
its  dissolution,  where  the  cause  of  action  arose  prior  thereto.*' 

82  Smyth  v.  Kenwood  Land  Co.,  84  Anthony  v.  Janasen,  —  Cal. 
—  Ore.  — ,  190  Pac.  962.                           — ,  191  Pae.  538. 

Where    there    are    no    creditors,  8B  Gulf  Lines  Connecting  Ey.  v. 

the    stockholders    of    a    dissolved  Golconda    Northern    Ry.,    290    111. 

corporation  are  the  equitable  own-  384,  125  N.  E.  357. 

ers  of  all  the  corporate  property.  »6  Boot   v.    Wear,   98    Kan.    234, 

De  Martini  v.  McCaldin,  184  N.  Y.  157  Pae.  1181. 

App.    Div.    222,    171    N.    Y.    Supp.  »7  Holmes   v.    Camp,    186    N.    Y. 

528,   rev'g   on   other   grounds    101  App.  Div.  675,  175  N.  Y.  Supp.  349. 

N.  Y.  Misc.  304,  167  N.  Y.  Supp.  88  Matson    v.    Kennecott    Mines 

596.  Co.,  101  Wash.  12,  171  Pac.  1040, 

On  dissolution,  title  to  the  cor-  holding  that  Nevada  statute  is  not 

porate  property  vests  in  the  stock-  confined   in  its   operation   to   that 

holders  subject  to  the  payment  of  state. 

the    debts    and    liabilities    of    the  89  Lucifer  Coal  Co.  v.  Buster,  64 

corporation.     Young  v.  Fitch,  182  Colo.  179,  171  Pae.  61. 
Ky.  29,  206  S.  W.  29. 

83  Barker  v.  Edwards,  259  Fed. 
484. 
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A  national  bank,  even  though  in  process  of  liquidation,  may  sue 
and  be  sued. in  its  own  name  until  its  affairs  are  settled.'"  Dis- 
solution does  not  affect  the  power  of  a  corporation  to  enforce  its 
rights,  under  Alabama  statutes.'^ 

§  5607.  —  Proper  or  necessary  parties  to  action.  If  a  cor- 
poration whose  charter  has  expired  is  in  fact  an  existing  cor- 
poration, it  and  not  its  stockholders  is  the  proper  party  to  sue, 
at  least  unless  the  corporation  refuses  to  sue.'* 

§  5611.  Judgment  and  execution  after  dissolution.  A  judg- 
ment against  a  corporation  is  void  where  the  corporation  was 
dissolved  before  the  commencement  of  the  action.'*  A  stock- 
holder of  a  dissolved  corporation,  while  ordinarily  entitled  to 
attack  a  judgment  against  the  corporation  void  because  the  cor- 
poration was  dissolved  before  the  action  resulting  in  such  judg- 
ment was  commenced,  is  estopped  to  do  so  where  his  acts  induced 
the  prosecution  of  the  action  to  final  judgment.'*  Dissolution 
of  a  corporation  does  not,  under  the  New  York  statutes  continu- 
ing the  existence  of  dissolved  corporations  for  the  purpose  of 
satisfying  existing  debts,  etc.,  preclude  supplementary  proceed- 
ings to  enforce  a  judgment  after  the  dissolution,  and  the  order 
may  be  served  on  the  president  who  may  be  required  to  appear.'^ 

§  5612.  Appeal  or  vfrit  of  error  after  dissolution.  Where  a 
corporation  is  dissolved  pendente  lite,  appeals  may  be  taken 
and  a  notice  of  appeal  served  on  the  directors.'^ 

§  5613.  Effect  of  dissolution  pendente  lite — Independently  of 
statute.  In  some  states,  judgment  cannot  be  entered  against  a 
dissolved  corporation  although  the  action  was  pending  at  the 
time  of  the  dissolution,'''  but  it  has  been  held  that  dissolution 

90 Farmers'  Nat.  Bank  v.  John-  MSlayden     v.     O'Dea,    —    Cal. 

ston,  —  Okla.  — ,  176  Pae.  236.  App.  — ,  189  Pac.  1062. 

91  Zadek    v.    Merchants '    Bank,  95  Sanitary      Brass      Works      v. 

—  Ala.  — ,  85  So.  552.  Rubin  &  Marcus,  110  N.  Y.  Misc. 

98Eossing    v.    State    Bank,    181  565,  180  N.  Y.  Supp.  619. 

Iowa  1013,  165  N.  W.  254.  96  Slayden     v.     0  'Dea,    —    Cal. 

98  California  Nat.  Supply  Co.  v.  App.  — ,  189  Pac.  1062. 

Flack,  —   Cal.   — ,   190   Pac.   634;  97  White    v.    Texas    Motorcar    & 

Slayden  v.  O'Dea,  —  Cal.  App.  — ,  Supply  Co.,  —  Tex.  Civ.  App.  — , 

189  Pac.  1062.  203  S.  W.  441. 
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of  defendant  corporation  does  not  preclude  entry  of  a  judgment 
nunc  pro  tune  against  it.^*  Pleadings  filed  by  a  defendant  cor- 
poration after  its  dissolution  by  expiration  of  time  are  nulli- 
ties.®^ Where  a  corporation  is  dissolved  pending  an  action  against 
it,  papers  cannot  thereafter  be  served  on  its  attorney.^ 

§  5614.  —  Statutory  provisions.  Dissolution  does  not  abate 
pending  suits  against  the  corporation,  under  modern  statutes." 
Dissolution  does  not  abate  an  action  against  the  corporation  for 
unliquidated  damages,  under  the  Arkansas  statute.* 

§  5616.  —  Statutes  as  applicable  to  foreign  corporations;* 

§5617.  — Substitution  of  parties.  In  California,  where  a 
corporation  is  dissolved  pendente  lite,  even  if  the  action  does 
not  abate,  the  proper  persons  must  be  substituted  for  the  cor- 
poration.* In  that  state,  dissolution  of  defendant  corporation 
pending  the  action  can  be  brought  to  the  attention  of  the  court 
only  on  a  proper  suggestion  made  by  someone  other  than  the 
defunct  corporation.^  But  substitution  of  parties  is  not  neces- 
sary, where  a  corporation  becomes  defunct  pendente  lite  be- 
cause of  failure  to  pay  the  license  tax.'  In  Delaware,  if  a  cor- 
poration is  dissolved  for  nonpayment  of  a  franchise  tax  while 
a  suit  is  pending  against  it,  the  suit  does  not  abate  and  the  stat- 

98  Florida  Development  Co.  v.  against  a  corporation  at  the  time 
Polk  County  Nat.  Bank,  76  Fla.  of  its  dissolution  need  not  be 
629,  80  So.  560.  transferred  to   the   chancery  court 

99  Nezik  V.  Cole,  —  Cal.  App.  where  a  receivership  was  pending. 
— ,  184  Pac.  523.  Des  Arc   Oil  Mill  Co.  v.  McLeod, 

1  Nezik    V.    Cole,    —    Cal.    App.  141  Ark.  332,  216  S.  W.  1040. 
— ,  184  Pac.  523.                                  .  4  See  §  5810,  infra. 

2  Des  Arc  Oil  Mill  Co.  v.  Mc-  5  Nezik  v.  Cole,  —  Cal.  App. 
Leod,    141    Ark.    332,    216    S.    W.  — ,  184  Pac.  523. 

1040;     Sanitary    Brass    Works    v.  If    a    corporation    is     dissolved 

Rubin  &  Marcus,  110  N.  Y.  Misc.  pending   an   action   against   it,   its 

565,  180  N.  Y.  Supp.  619;  Butcher  directors,     as     statutory     trustees, 

V.   J.   I.    Case   Threshing   Machine  must  be  substituted  as  defendants. 

Co.,  —  Tex.  Civ.  App.  — ,  207  S.  Nezik    v.    Cole,   —    Cal.    App.    — , 

W.  980.  184  Pac.  523. 

3  Des  Are  Oil  Mill  Co.  v.  Mc-  6  Nezik  v.  Cole,  —  Cal.  App.  — , 
Leod,    141    Ark.    332,    216    S.    W.  184  Pac.  523. 

1040.  7  Slayden  v.  O  'Dea,  —  Cal.  App. 

An     action     at     law     pending      — ,  189  Pac.  1062. 
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utory  trustees  need  not  be  substituted  for  the  corporation,  since 
the  statute  continues  corporate  existence  for  three  years  after 
dissolution  and  the  statute  relating  to  substitution  of  parties 
applies  only  to  voluntary  dissolutions.' 

VIII.   PROCEDURE  AND  ACTS  CONNECTED  WITH  WINDING  UP 

A.  In  General 

§  5620.  Statutory  provisions  for  winding  up.  Dissolution  of 
banks  and  trust  companies  is  often  specially  provided  for,  at 
least  so  far  as  the  procedure  is  concerned.'  Where  the  statutes 
provide  for  the  manner  of  winding  up  a  fraternal  insurance  com- 
pany, by  quo  warranto  proceedings  by  the  attorney  general,  such 
remedy  is  exclusive  and  the  provision  therefor  is  a  part  of  the 
contract  between  the  society  and  its  members,  so  as  to  bar  an 
action  by  a  member  for  a  receiver  and  dissolution.^" 

§  5624.  Bight  of  stockholders  to  sue  after  dissolution.  Stock- 
holders of  a  dissolved  corporation  may  sue  a  third  person  as  a 
trustee  ex  maleficio  where  there  are  no  creditors,  and  a  receiver 
need  not  be  joined  as  a  party.^^  A  stockholders'  suit  by  stock- 
holders of  a  subsidiary  company,  not  only  on  behalf  of  the  sub- 
sidiary corporation  but  also  indirectly  for  the  benefit  of  the 
holding  company,  was  held  not  abated  by  dissolution  of  the  sub- 
sidiary corporation,  and  it  was  also  held  that  the  statutory 
trustees  need  not  be  substituted  as  plaintiffs  where  such  trustees 
were  the  directors  at  the  time  of  the  dissolution.^* 

§  5625.  Sale  of  property  in  connection  with  winding  up.    A 

solvent  corporation  should  not  be  enjoined  by  a  federal  court 
from  selling  its  property  in  dissolution  proceedings  in  a  state 
court,  at  the  suit  of  one  claiming  damages  for  patent  infringe- 
ments.^^ 

STownsend    v.    Delaware     Glue  304,   167  N.  Y.  Supp.  596,   as  set 

Co.,  —  Del.  — ,  103  Atl.  576.  forth  in  vol.  8,  note  83. 

9  Montgomery  Bank  &  Trust  Co.  12  Holmes  v.  Camp,  186  N.  Y. 
V.  State,  201  Ala.  447,  78  So.  825.  App.    Div.    675,    175    N.   Y.    Supp. 

10  Cummings  v.  Supreme  Council       349. 

of  Royal  Arcanum,  247  Fed.  992.  IS  Window    Glass    Mach.    Co.    v. 

11  De  Martini  v.  MeCaldin,  184  New  Bethlehem  Window  Glass 
N.   Y.    App.    Div.   222,   171   N.   Y.       Co.,  264  Fed.  822. 

Supp.  528,  rev'g  101  N.  Y.  Misc. 
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B.  Statutory  Continuation  of  Corporate  Life  for  Limited  Time 
After  Dissolution 

§  5628.  Statutes  generally.  After  dissolution,  there  is  a  quali- 
fied existence  for  winding  up  purposes.^*  Under  the  New  York 
statutes,  a  dissolved  corporation  continues  in  existence  for  the 
purpose  of  enforcing  a  judgment  against  it  by  supplementary 
proceedings.^^ 

§5630.  Statutes  as  confined  to  certain  kind  of  dissolution. 

Statutory  provisions  for  continuing  the  corporate  life  for  a 
limited  time  for  winding  up  purposes  do  not,  in  New  York, 
apply  to  a  dissolution  because  of  the  expiration  of  the  eharter.^^ 

§5632.  Length  of  continuation.  Where  a  statute  provides 
that  on  dissolution  for  certain  causes  the  corporation  "may 
thereafter  continue  to  act  for  the  purpose  of  closing  up  its  busi- 
ness but  for  no  other  purpose,"  but  does  not  fix  the  time 
for  which  the  life  of  the  corporation  shall  be  extended,  directors 
may  sue  to  obtain  a  sale  of  the  property  although  some  two 
years  have  elapsed  since  the  dissolution,  where  the  delay  has 
worked  no  injustice.^'' 

§  5636.  Statute  as  conferring  particular  powers — To  engage 
in  new  business.  Such  a  statute  does  not  authorize  the  corpora- 
tion to  engage  in  a  new  business.^* 

C.  Trustees  for  Purpose  of  Winding  Up 

§  5639.  In  general.  Statutes  often  make  directors  trustees  to 
wind  up  the  dissolved  corporation.^'    Statutory  trustees  are  not 

14  Irons  V.  Croft  Hat  &  Notion  of  the  charter  is  void  and  cannot 
Co.,  —  W.  Va.  — ,  104  S.  B.  111.  be  ratified;   and   this  includes  the 

15  Sanitary  Brass  Works  v.  Eu-  purchase  of  stock  in  another  cor- 
bin  &  Marcus,  110  N.  Y.  Misc.  poration.  Houston  v.  Utah  Lake 
565,  180  N.  Y.  Supp.  619.  Land,  Water  &  Power  Co.,  —  Utah 

16  Wilson  V.  Brown,  107  N.  Y.  — ,  187  Pac.  174,  quoting  Fletcher 
Misc.  167,  175  N.  Y.  Supp.  688.  Cyc.    Corp.    §  5636. 

17  Young  V.  Pitch,  182  Ky.  29,  19  American  Cotton  Oil  Co.  v. 
206  S.  W.  29.  Saluda  Oil  Mill  Co.,  107  S.  C.  422, 

18  New  business  after  forfeiture  93  S.  E.  14. 
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officers  of  the  court  but  are  merely  statutory  liquidators.*"  The 
California  statute  making  directors  trustees  on  dissolution  does 
not  apply  to  a  "suspension"  of  rights  under  the  1917  statute 
for  failure  to  pay  a  license  tax.*^ 

§5643.  Number  necessary  to  act.  Where  directors  become 
statutory  trustees,  on  dissolution,  a  deed  by  one  of  them  alone 
transfers  no  title  unless  executed  pursuant  to  the  direction  of 
the  directors  acting  unitedly.^*  But  where  all  the  statutory 
trustees  (directors),  except  one,  had  abandoned  the  trust  and 
left  the  country,  his  acts  as  such  are  binding  where  ratified  by 
subsequent  conduct  of  the  absent  trustees.** 

§5644.  Interference  with  by  court.  Statutory  trustees 
should  not  be  removed  where  not  necessary  to  protect  the  cor- 
porate assets.** 

§  5645.  Powers  and  rights  of  trustees — In  general.  Directors, 
as  statutory  trustees  after  dissolution,  may  execute  their  powers 
without  the  interposition  of  any  court.*""  They  have  power  to 
engage  in  any  lawful  business.*^  Where  a  statute  provides  that 
in  case  of  forfeiture  all  the  assets  shall  be  held  in  trust  by  the 
directors,  and  another  statute  provides  for  continuation  of  cor- 
porate life  to  wind  up  affairs,  directors  have  power,  after  for- 
feiture, as  trustees,  to  confess  a  judgment  on  a  debt.*' 

§  5646.  —  Title  to  corporate  property  and  control  thereof.** 

On  dissolution,  directors  who  become  statutory  trustees  do  not 

20  Holmes  v.  Camp,  186  N.  T.  23  Bunn  v.  City  of  Laredo,  — 
App.  Div.  675,  175  N.  T.  Supp.  Tex.  Civ.  App.  — ,  213  S.  W.  320. 
349.  **  Langer    v.    JPargo    Mercantile 

21  Siegel   V.    Maryland    Casualty  Co.,  —  N.  D.  — ,  174  N.  W.  90. 
Co.,  178  N.  Y.  Supp.  391.  26  Crystal  Pier  Co.  v.  Schneider, 

The   California  statutes   making  40  Cal.  App.  379,  180  Pae.  948. 
directors,   at   the   time   of   dissolu-  26  See     Clark     v.     Groger,     102 
tion,    trustees,    apply    to    corpora-  Wash.  188,  172  Pae.  1164. 
tions  dissolved  for  nonpayment  of  27  Henriod    v.    East    Tintic    De- 
license  taxes.    This  was  held  under  velopment   Co.,   52   Utah   245,   173 
an     earlier     statute.       Hanson     v.  Pae.  134. 

Choynski,   180   Cal.   275,   180   Pae.  28  Right  of  statutory  trustees  to 

816.  sue  to  recover  corporate  property, 

22  Anthony  v.  Janssen,  —  Cal.  under  Texas  railroad  statute,  see 
— ,  191  Pae.  538.  Richardson  v.  Allison,  —  Tex.  — , 
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acquire  title  to  the  corporate  assets  but  only  the  right  of  pos- 
session ;  *'  but  an  assignment  made  by  statutory  trustees  passes 
the  title  of  the  corporation.'"  Power  conferred  on  directors  as 
statutory  trustees  "to  settle  the  affairs  of  the  corporation"  in- 
cludes power  to  sell  the  corporate  assets,  which  discretion  will 
not  be  interfered  with  by  the  courts  in  the  absence  of  fraud  or 
collusion.'^ 

§5650.  Actions  and  parties  thereto.  On  dissolution,  statu- 
tory trustees  must  be  sued  jointly,  to  establish  a  corporate  lia- 
bility.'^ In  a  suit  by  directors  concerning  the  sale  of  property  of 
a  dissolved  corporation,  and  to  distribute  the  proceeds,  all  the 
stockholders  need  not  be  joined  as  parties.'*  Stockholders  of  a 
dissolved  corporation  may  sue  trustees  for  an  accounting  without 
joining  a  receiver  as  a  party,  where  there  are  no  creditors.'* 

§  5651.  Compensation  of  trustees.  If  statutory  trustees  ren- 
der no  services,  they  are  not  entitled  to  any  compensation.'^ 
Where  one  corporation  turns  over  all  its  assets  to  another  com- 
pany for  liquidation,  and  appoints  an  agent  to  assist  the  trans- 
feree which  accepts  his  services,  he  may  sue  the  transferee  for 
the  value  of  his  services.'® 

D.  Receivers 

§5659.  Appointment — Appointment  as  substitute  for  corpo- 
rate officers  made  statutory  trustees  or  for  liquidator  chosen 
by  stockholders.  A  receiver  is  not  necessary,  after  dissolution, 
to  take  the  place  of  directors  as  trustees,  where  there  is  no 
showing  of  fraud  or  bad  faith.''' 

213   S.  W.   252,  rev'g  — Tex.   Civ.  34  See  De  Martini  v.  MeCaldin, 

App.  — ,  171  S.  W.  1021.  184  N.  Y.  App.  Div.  222,  171  N. 

29  Crystal  Pier  Co.  v.  Schneider,  Y.    Supp.    528,    rev'g    101    N.    Y. 

40  Cal.  App.  379,  180  Pac.  948.  Misc.  304,  167  N.  Y.  Supp.  596. 

SOBinford  v.  Boyd,  178  Cal.  458,  SSPratessa  v.  Morrisaey,  39  Cal. 

174  Pae.  56.  App.  131,  178  Pac.  303. 

31  Crystal  Pier  Co.  v.  Schneider,  36  Anderson    v.    American    Nat. 

40  Cal.  App.  379,  180  Pac.  948.  Bank,  149  Ga.  798,  102  S.  E.  534. 

32Leyhe  v.  Leyhe,  —  Tex.  Civ.  37Henriod    v.    East    Tintic    De- 

App.  — ,  220  S.  W.  877.  velopment   Co.,   52  Utah   245,   173 

33  Young  V.   Fitch,   182   Ky.   29,  Pac.  134. 
206  S.  W.  29. 
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§  5670.  Title  of  receiver  to  corporate  property.  In  Illinois, 
a  statutory  receiver  appointed  on  dissolution  takes  title  to  all 
the  corporate  assets  wherever  situated.*' 

§  5679.  Joinder  or  substitution  as  party  in  pending  action. 

A  receiver  should  not  be  ordered  to  appear  and  answer  in  an 
action  at  law  against  his  corporation,  where  there  is  nothing  to 
indicate  it  will  promote  the  winding  up  of  the  company .^^ 

E.  Rules  Governing  Distribution 

§5685.  Priorities  and  payment  of  claims — Amounts  and 
equities  as  determinable  as  of  what  time.  A  creditor  or  claim- 
ant cannot  participate  unless  his  claim  was  fixed  or  determi- 
nable at  the  time  the  corporation  was  dissolved;  and  the  statu- 
tory provision  continuing  corporations  in  existence  for  a  limited 
time  after  dissolution  does  not  extend  the  right  to  sue  such  cor- 
porations on  debts  not  in  existence  at  the  time  of  the  dissolu^ 
tion.*" 

S8  Hopkins     v.     Lancaster,     254  40  City    of    New    York    v.    New 

Fed.  190.                                             '  York   &   South  Brooklyn  Terry   & 

39  Stewart  v.  Stewart  Drug  Co.,  Steam  Transp.  Co.,  104  N.  Y.  Misc. 

117  Me.  84,  102  Atl.  823.  438,  172  N.  Y.  Supp.  495. 
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Foreign  Corporations 

I.   DEFINITION    AND    NATURE    OF    FOREIGN    CORPORATIONS 

§  5703.  Ownership  of  corporate  stock  not  controlling  feature. 

§  5705.  Status  of  foreign  corporation  as  citizen,  resident  or  inhabitant. 

II.   DOMESTICATION  OP  FOREIGN  CORPORATIONS 

§  5707.  Corporations-  under  the  laws  of  different  states. 

III.    POWER   OF   CORPORATION    TO  ACT   IN   FOREIGN    STATE 

§  5720.  Restrictions  and  limitations  of  charter. 

§  5722.  Eestrictions  in  general  legislation  or  judicial  decisions  of  domicile. 
§  5730.  By   what   law  corporate   powers   and   acts   of   foreign   corporation 
governed. 

IV.   DOCTRINE    OP    COMITY    TOWARDS    FOREIGN    CORPORATIONS 

§  5734.  Eight  of  corporation  to  act  in  another  state  or  country. 

§  5736.  Application  of  the  doctrine  of  comity  to  corporations. 

§  5740.  Limitation  of  comity  by  local  policy. 

§  5743.  Comity  as  restricting  foreign  corporations  to  powers  exercisable  by 

similar  domestic  corporations. 
§  5748.  Eight  of  foreign  corporation  to  sue  under  doctrine  of  comity. 

V.    CONSTITUTIONAL  PROTECTION   OF   FOREIGN    CORPORATION 

§  5754.  Corporations  not  entitled  to  privileges  and  immunities  of  citizens 
of  the  several  states  and  of  the  United  States. 

§  5755.  Protection  against  denial  of  equal  protection  of  the  laws. 

§  5757.  Statutes  impairing  obligation  of  contracts  or  affecting  vested  rights. 

§  5763.  Eestrictions  upon  foreign  corporations  engaged  in  interstate  com- 
merce. 

§  5764.  Construction  of  statutes  as  not  being  applicable  to  interstate  com- 
merce. 

§  5765.  Eegulation  of  foreign  corporation  under  police  power  of  the  state. 

§  5767.  Corporations  engaged  in  transportation  of  freight  and  passengers. 

§  5768.  Telegraph  and  telephone  companies. 

i  5770.  Sales  and  traffic  by  foreign  corporations. 

§  5774.  Sales  involving  installation,  construction,  supervision  or  repair. 

§  5775.  Sale  of  stocks,  bonds,  securities  and  choses  in  action. 

883 


Private  Coepoeations  [Ch.  65 

§  5776.  Insurance  not  commerce. 

§  5781.  Taxation  of  foreign  corporation  engaged  in  interstate  commerce  or 
acting  as  agent  of  federal  government. 

VI.  KEGULATION  OV    INTERNAL  AFFAIRS  OF  FOREIGN  CORPOKATION 

§  5786.  Courts  have  no  visitorial  power  over  a  foreign  corporation. 

§  5790.  What  controversies  relate  to  internal  management. 

§  5791 .  Power  of  courts  to  determine  status  of  foreign  corporation  as  de 
jure  corporation. 

§  5795.  Eight  to  inspect  books  of  foreign  corporation. 

§  5797.  Power  of  courts  in  reference  to  stock  and  bonds  of  foreign  cor- 
poration. 

§  5801.  Power  of  courts  of  a  state  over  dividends  by  a  foreign  corporation. 

§  5803.  Powers  of  courts  as  to  officers  of  foreign  corporation. 

§  5806.  Extraterritorial  enforcement  of  statutory  liability  for  failure  to 
file  reports. 

VII.   DISSOLDTION    OF    FOREIGN    CORPORATIONS 

§  5808.  Power  of  legislature  or  courts  to  dissolve  foreign  corporations. 
§  5810.  Effect  of  dissolution  of  corporation  by  state  of  its  domicile. 

VIII.   INSOLVENCY    OP    FOREIGN    CORPORATION 

§  5823.  Jurisdiction  of  local  courts  over  insolvent  foreign  corporation. 
§  5827.  Preferential  transfers  and  conveyances  by  foreign  corporations. 
§  5829.  Discrimination  against  nonresident  creditors. 

IX.   RECEIVERS  OF  FOREIGN  CORPORATIONS 

§  5833.  In  general. 

I  5834.  Effect  of  appointment  of  receiver  for  foreign  corporation. 

I  5837.  Eight  of  domiciliary  receiver  to  sue  in  another  jurisdiction. 

I  5844.  Control   and   administration   of   assets    of   foreign   corporation   by 

ancillary  receive,r. 
I  5845.  Conflict  of  jurisdiction  between  courts. 

X.   POWER    AND    RIGHTS    OP    FOREIGN    CORPORATIONS    REGARDING    PROPERTY 

5  5850.  Power  of  foreign  corporations  to  acquire  and  hold  stock  in  domestic 

corporations. 
\  5851.  Acquisition  and  holding  of  real  property  by  foreign  corporation. 
5  5869.  Devises  to  foreign  corporations. 
\  5873.  Exercise  of  right  of  eminent  domain  by  foreign  corporation. 

XII.   TORTS    AND    CRIMES     BY    AND    AGAINST     FOREIGN     CORPORATIONS 

i  5891.  Doctrine  where  statute  prohibits  any  suit  by  noncomplying  corpora- 
tion. 
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XIII.    STATUTES    AND    CONSTITUTIONAL    PROVISIONS    IMPOSING    CONDITIONS    AND 
RESTRICTIONS    U,PON    FOREIGN    CORPORATIONS 

§  5894.  In  general. 

§  5900.  Statutes  requiring  payment  of  license  fee  or  tax. 

§  5902.  Statutes  requiring  designation  of  agent  for  the  service  of  process. 

§  5903.  Statutes  requiring  consent  to  service  of  process  upon  state  officials. 

§  5904.  Statutes  requiring  designation  of  agent  for  service  of  process  and 

place  of  business. 
§  5910.  Retaliatory  constitutional  or  statutory  provisions. 
§  5914.  Power  of  legislature  to  change  statutes  imposing  conditions  upon 

foreign   corporations. 

XIV.   APPLICATION  OP  STATUTORY  AND  CONSTITUTIONAL  RESTRICTIONS  AND 

REGULATIONS 

§  5916.  In  general. 

§5917.  Whether  corporation  "doing  business,"  a  question  of  fact. 

§•5918.  Statutes  generally  applicable  to  foreign  corporation  transacting  ordi- 
nary corporate  business  in  state. 

§  5919.  Isolated  or  single  transaction  not  doing  business  in  a  state. 

%  5920.  Doctrine  that  a,  single  transaction  may  constitute  doing  business. 

§  5921.  Interstate  commerce  business  not  within  purview  of  restrictive 
statutes. 

§  5922.  Sales  of  goods  through  traveling  salesmen  or  agents. 

5  5923.  Sales  of  goods. 

§  5924.  Consignment  of  goods  to  be  sold  on  commission. 

§  5925.  Purchases   within   the   state. 

§  5927.  Soliciting  traffic  through  traveling  agents. 

§  5931.  Purchase  and  ownership  of  property. 

§  5932.  Maintaining  an  office  or  place  of  business  in  the  state. 

§  5935.  Institution  or  defense  of  suits  not  doing  business. 

§  5936.  Appointing  agents  in  state. 

§  5938.  Transactions  involving  insurance. 

§  5940.  Miscellaneous  acta  held  not  to  constitute  ' '  doing  business. ' ' 

XV.    NONCOMPLIANCE  BY  FOREIGN   CORPORATIONS   VFITH   STATUTES 

§  5942.  statutes  merely  prohibiting  foreign  corporations  from  doing  busi- 
ness until  compliance  therewith. 

§  5943.  Statutes  merely  prescribing  a  penalty. 

§  5944.  Statutes  merely  suspending  the  remedy. 

§  5945.  Statutes  prohibiting  actions  on  contracts  made  in  state  before  com- 
pliance. 

§  5946.  Statutes  providing  that  contracts  made  by  noncomplying  foreign 
corporations  shall  be  absolutely  void. 

§  5947.  Statutes  making  contracts  void  in  behalf  of  noncomplying  corpora- 
tion. 

§  5948.  Statutes  imposing  a,  penalty  but  validating  contract. 

§  5950.  Effect  of  retaliatory  statutes  upon  contracts. 
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)  5952.  Estoppel  of  persons  dealing  with  foreign  corporations  to  assert  its 

noncompliance  with  statutes. 
!  5954.  Estoppel  of  foreign  corporation  to  assert  its  noncompliance  with 

statute, 
i  5956.  Effect  of  noncompliance  on  liability  of  agent  to  account  to  foreign 

corporation, 
i  5963.  Effect  of  contracts  by  noncomplying  corporation  having  been  exe- 
cuted, 
i  5964.  Effect  of  noncompliance  upon  negotiable  instruments  executed  to 

foreign  corporation, 
i  5965.  Eight   of    assignee   to    enforce    contract   of   noncomplying    foreign 

corporation, 
i  5967.  Noncompliance  with  statute  as  affecting  matters  not  arising  out  of 

contract. 
\  5969.  Eight  of  noncomplying  corporation  to  defend  action. 
)  5971.  Effect  of  noncompliance  in  federal  courts. 
!  5972.  Effect  of  compliance  after  institution  of  suit. 
)  5975.  Alleging  and  proving  compliance  with  statutory  conditions. 
J  5978.  Business  which  may  be  transacted  by  foreign  corporation  complying 

wdth  statutory  requirements. 

XVI.   PROCEEDINGS    TO   EXCLUDE    FOREIGN    CORPORATIONS 

5  5980.  In  general. 

i  5983.  By  whom  ouster  proceedings  can  be  maintained. 

5  5989.  Eemedies   of   corporation    wrongfully   excluded. 

XVII.   ACTIONS    BY   FOREIGN    CORPORATIONS 

)  5990.  Eight   to   maintain    actions. 

i  5993.  Suit  by  one  foreign  corporation  against  another. 

j  5995.  Noncompliance  with  statutes  as  affecting  right  to  sue. 

i  5997.  Presumption  of  compliance  with  statutory  conditions. 

j  5998.  Manner  of  raising  defense  of  noncompliance  by  foreign  corporation. 

i  6004.  Necessity  of  pleading  charter  or  corporate  powers. 

XVIII.   ACTIONS    AGAINST    FOREIGN     CORPORATIONS 

i  6005.  In  general. 

i  6006.  Eequisites    to    jurisdiction   to    render    personal    judgment    against 

foreign  corporation, 
i  6007.  Who  may  maintain  suit  against  foreign  corporation. 
j  6008.  Actions  which  may  be  brought  against  foreign  corporations. 
\  6009.  Jurisdiction — Federal  courts, 
i  6012.  Effect  of  appearance, 
i  6013.  Venue. 

5  6014.  Eight  of  foreign  corporation  to  defend  suit  against 
(  6015.  Eight  of  foreign  corporation  to  assert  as  a  defense  noncompliance 

with  statutory  requirements. 
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§  6016.  Pleadings  in  actions  against  foreign  corporations. 
§  6017.  Statute  of  limitations  and  laches  as  a  defense. 

XIX.    SERVICE  OF   PROCESS   ON   FOREIGN    CORPORATIONS 

§  6020.  Consent  to  prescribed  manner  of  service  implied  from  doing  busi- 
ness  in  state. 

§  6021.  Doing  business  essential  to  jurisdiction  in  personam. 

§  6023.  Service  on  foreign  corporation  engaged  in  interstate  commerce. 

§  6025.  Place  of  making  service. 

§  6030.  Upon  whom  process  may  be  served  generally. 

§  6031.  Exclusiveness  of  statutory  method  of  service. 

§  6033.  Service   upon  designated   state   official. 

§6035.  Service  on  "managing  agent,"  "superintendent,"  etc.,  other  than 
executive  officers. 

§  6040.  Service  on  local  agent. 

§  6041.  Service   on  officer  casually   or  temporarily  in  state. 

§  6045.  Effect  of  termination  of  agency  on  service. 

§  6046.  Effect  of  withdravifal  of  corporation  from  the  state. 

§  6051.  Service  in  suits  in  federal  courts. 

§  6056.  Acceptance  of  service  by  agent. 

I.    DEFINITION   AND    NATURE   OF   FOREIGN    CORPOEATIONS 

§  5703.  Ownership  of  corporate  stock  not  controlling  fea- 
ture.^ 

§5705.  Status  of  foreign  corporation  as  citizen,  resident  or 
inhabitant.  A  foreign  corporation  complying  with  state  laws  is 
nevertheless  a  "nonresident"  of  the  county  within  a  statute  fix- 
ing the  time  to  appeal  from  the  decision  of  a  justice  of  the  peace.'^ 
However,  statutes  requiring  registration  of  automobiles  of  "non- 
residents" do  not  apply  to  automobiles  of  foreign  corporations 
doing  business  in  the  state. ^ 

II.    DOMESTICATION    OF    FOREIGN    CORPORATIONS 

§5707.  Corporations  under  the  laws  of  different  states.    A 

corporation  created  in  one  state  may  be  made  a  corporation  of 
another  state  by  appropriate  legislation,  so  that  the  laws  as  to 
foreign  corporations  will  not  apply.* 

1  See   §  22  et  seq.,  supra.  3  Gondek     v.     Cudahy     Packing 

ZDouohue  V.  Southwestern  Sure-  Co.,  233  Mass.  105,  123  N.  E.  398. 

ty  Ins.  Co.,  —  Mo.  — ,  219  S.  W.  4  Proprietors   of   Cornish   Bridge 

930.  V.  Pitts,  —  N.  H.  — ,  107  Atl.  626. 
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III.  POWER  OF  COEPOBATION  TO  ACT  IN  FOEEIGN  STATE 

§  5720.  Restrictions  and  limitations  of  charter.^ 

§  5722.  Restrictions  in  general  legislation  or  judicial  deci- 
sions of  domicile.  Laws  of  a  state  which  become  a  part  of  the 
charter  of  a  corporation  and  follow  the  corporation  when  it  en- 
gages in  business  in  another  state  are  to  be  distinguished  from 
laws  regulating  the  manner  of  doing  corporate  business  which 
are  not  extraterritorial.® 

§  5730.  By  what  law  corporate  powers  and  acts  of  foreign 
corporation  governed.  A  fire  insurance  company  transacting 
business  in  a  foreign  state  is  bound,  in  respect  to  such  business, 
by  the  laws  of  the  state  where  the  business  is  transacted.' 

The  power  to  issue  stock,  or  to  increase  the  stock,  is  governed 
by  the  laws  of  the  state  where  the  corporation  is  created.'  Issu- 
ing of  stock  is  a  corporate  act  controlled  by  the  laws  of  the 
incorporating  state,  and  the  public  service  commission  cannot 
authorize  an  increase  of  stock  by  a  foreign  corporation.^  But 
foreign  corporations  granted  a  permit  to  do  business  in  Iowa  are 
bound  by  the  Iowa  statutes  as  to  the  power  to  issue  stock  below 
par,  where  the  permit  expressly  provides  that  it  subjects  the  com- 
pany to  all  statutes  of  Iowa  relating  to  organization  for  pe- 
cuniary profit.^" 

IV.  DOCTRINE  OP  COMITY  TOWARDS  FOREIGN  CORPORATIONS 

§  5734.  Right  of  corporation  to  act  in  another  state  or 
country.  A  state  may  prescribe  the  terms  upon  which  alone  it 
will  permit  foreign  corporations  to  do  business  within  its  bor- 
ders.^^    It  may  impose  any  conditions  it  desires.^''    Foreign  cor- 

5  See  §  5740,  infra.  9  In  re  Fryeburg  Water  Co.,  — 

6  Washington- Alaska     Bank     v.       N.  H.  — ,  106  Atl.  225. 

Dexter     Horton    Nat.    Bank,    263  10  Tramp  v.  Marquesen,  —  Iowa 

Fed.  304.  — ,  176  N.  W.  977. 

1  American  Fire  Ins.  Co.  v.  King  11  Kluver    v.    Middlewest    Grain 

Lumber  &  Manufacturing  Co.,  250  Co.,    —    N.     D.    — ,     173    N.    W. 

U.  S.  2,  63  L.  Ed.  810,  aff'g  74  Fla.  468. 

130,  77  So.  168.  12  Indiana  Harbor  Belt  E.  Co.  v. 

8  In  re  Fryeburg  Water  Co.,  —  Green,  289  111.  81,  124  N.  B.  298; 

N.  H.  — ,  106  Atl.  225.  Dixon  v.   Northwestern   Nat.  Life 
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porations  may  be  compelled  to  take  out  a  license  as  a  condition 
of  doing  business.^' 

§5736.  Application  of  the  doctrine  of  comity  to  corpora- 
tions.^* 

§  5740.  Limitation  of  comity  by  local  policy.^^  Where  a  state 
does  not  provide  for  the  granting  of  a  charter  to  domestic  cor- 
porations of  a  certain  character,  such  nonaction  on  its  part  is 
not  in  the  nature  of  a  prohibition  against  foreign  corporations 
created  for  such  purpose.^^  An  intent  to  exclude  foreign  cor- 
porations from  a  state  is  not  shown  by  the  fact  that  the  laws 
of  the  state  have  made  no  provision  for  the  creation  of  domestic 
corporations  of  like  character.^'  A  foreign  corporation  cannot 
be  refused  permission  to  do  business  in  Kansas  because  its  shares 
of  stock  are  without  any  nominal  or  par  value. ^* 

A  statute  forbidding  the  license  of  foreign  corporations  which 
could  not  be  organized  under  the  local  laws  excludes  only  those 
foreign  companies  whose  purposes  or  manner  of  organization 
contravene  some  public  policy  of  the  state,  and  does  not  exclude 
corporations  whose  stock  is  issued  without  any  stated  par 
value.^^ 


Ins.   Co.,  —  Iowa  — ,  179  N.   W. 
885. 

Where  interstate  eommeree  is 
not  directly  affected,  a  state  may 
forbid  foreign  corporations  from 
doing  business  or  acquiring  prop- 
erty within  her  borders  except  on 
compliance  with  state  statutes  as 
to  filing  the  charter,  etc.  Mun- 
day  V.  Wisconsin  Trust  Co.,  252 
IT.  S.  499,  64  L.  Ed.  684,  aff'g 
Munday  v.  Walter,  168  Wis.  31, 
168  N.  W.  393,  169  N.  W.  612. 

13  Great  West  Saddlery  Co.  v. 
Davidson,  48  Dom.  L.  Eep.  (Can.) 
404. 

14  The  sourpes  of  evidence  of 
public  policy  of  the  state  as  to 
foreign  corporations  restated  in 
State  ex  rel.  Standard  Tank  Car 
Co.    V.    Sullivan,   —    Mo.    — ,    221 


S.    W.    728,     citing    and    quoting 
Fletcher  Cyc.  Corp.  §  5736. 
16  See   also    §  5743,   infra. 

16  Stump  V.  Sturm,  254  Fed. 
535,  rev'g  on  other  grounds  239 
Fed.  749. 

17  State  ex  rel.  Standard  Tank 
Car  Co.  V.  Sullivan,  —  Mo.  — , 
221  S.  W.  728,  citing  Fletcher  Cyc. 
Corp.  §5740. 

18  North  American  Petroleum 
Co.  V.  Hopkins,  105  Kan.  161,  181 
Pac.  625. 

19  A  foreign  corporation  is  not 
to  be  excluded  merely  because  its 
capital  stock  is  of  a  kind  not  pro- 
vided for  by  the  local  statutes. 
State  ex  rel.  Standard  Tank  Car 
Co.  V.  Sullivan,  —  Mo.  — ,  221  S. 
W.  728. 
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§  5743.  Comity  as  restricting  foreign  corporations  to  powers 
exercisable  by  similar  domestic  corporations.  Comity  does  not 
require  that  foreign  corporations  be  given  any  greater  privileges 
in  making  contracts  within  the  state  than  are  accorded  to  similar 
domestic  corporations.'*''  A  contract  involving  real  estate  trans- 
actions, made  by  a  Virginia  corporation  and  within  its  charter 
powers,  is  legal  in  the  District  .of  Columbia  although  a  com- 
pany created  therein  cannot  engage  in  the  real  estate  business.*' 

A  foreign  corporation  cannot  exercise  the  rights  and  powers 
of  a  building  and  loan  association,  so  as  to  escape  usury  laws, 
unless  created  under  a  materially  identical  or  similar  statute  as 
the  one  in  the  local  state  and  unless  the  character  of  its  business 
is  substantially  the  same  as  that  conducted  by  such  associations 
in  the  local  state.** 

§  5748.  Right  of  foreign  corporation  to  sue  under  doctrine  of 
comity.  The  principle  of  comity  entitles  a  foreign  trust  com- 
pany to  sue  in  Maryland  to  enforce  or  protect  its  rights  in  trust 
property.** 

V.    CONSTITUTIONAL    PEOTECTION    OF    FOREIGN    COEPORATION 

§  5754.  Corporations  not  entitled  to  privileges  and  immuni- 
ties of  citizens  of  the  several  states  and  of  the  United  States.** 

§  5755.  Protection  against  denial  of  equal  protection  of  the 
laws.*^  Statutes  permitting  adverse  examination  of  officers  of 
foreign  corporation  suing  in  the  state,  and  permitting  a  dis- 
missal for  refusal  to  be  examined  and  to  produce  papers,  do 
not  deny  equal  protection  of  the  laws  to  foreign  corporations  nor 
violate  the  due  process  of  law  provision.*^ 

80  Holt    V.     Aetna    Building     &  23  Baden  v.  Washington  Loan  & 


Loan  Ass'n,  78  Okla.  307,  190  Pac, 
872;  Union  Sav.  Ass'n  v.  Cum' 
mins,  78  Okla.  265,  190  Pac.  869. 

21  Hight  V.  Eichmond  Park  Im 
provement  Co.,  47  App.  Cas.  (D, 
C.)    518,  and  see   §  5740,  supra. 

28  Midland  Savings  &  Loan  Co, 
V.  Nicoll,  76  Okla.  27,  183  Pac, 
731. 


Trust  Co.,  133  Md.  602,  105  Atl. 
800. 

24  See  §  389,  supra. 

26  See  §§4403-4415,  supra. 

26  Kentucky  Finance  Co.  v. 
Allen,  —  Wis.  — ,  178  N.  W.  9. 
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§  5757.  Statutes  impairing  obligation  of  contracts  or  affect- 
ing vested  rights.^'  Termination  of  authority  of  a  foreign  cor- 
poration to  do  business  in  a  state  does  not  prevent  subsequent 
enforcement  in  such  state  of  liability  incurred  while  authorized 
to  do  business  therein.^* 

§5763.  Restrictions  upon  foreign  corporations  engaged  in 
interstate  commerce.^*  Statutes  relating  to  foreign  corporations 
do  not  apply  so  far  as  the  corporation  is  engaged  in  interstate 
commerce.^"  It  follows  that  no  permit  or  license  or  authority 
is  necessary  to  enable  a  corporation  to  do  business  constituting 
interstate  commerce,  outside  the  state  of  its  creation ;  ^^  and  the 
fact  that  a  foreign  corporation  is  doing  business  in  the  state,  in 
such  manner  as  to  require  a  license  therefor,  does  not  prevent 
it  from  performing  other  acts  in  interstate  commerce  without 
a  license.*^  So  a  foreign  corporation,  without  obtaining  a  per- 
mit to  do  business,  may  sue  on  a  note  given  for  a  debt  incurred 
in  the  transaction  of  interstate  commerce,^*  or  may  sue  to  enforce 
payment  for  goods  sold  in  interstate  commerce  to  residents.** 

A  contract  involves  interstate  commerce  so  as  not  to  be  within 
the  Michigan  statutes  relating  to  doing  of  business  by  foreign 
corporations,  where  thereunder  a  foreign  corporation  not  author- 
ized to  do  business  in  Michigan  agrees  to  become  the  sales  agent 
for  the  whole  United  States  for  a  Michigan  concern.** 

§  5764.  Construction  of  statutes  as  not  being  applicable  to 
interstate  commerce.*®  The  Massachusetts  statute  exacting  a 
fee  of  five  dollars  from  foreign  corporations  for  filing  annual 
certificates  of  condition  is  not  unreasonable,  but  does  not  apply 

ZT  See  also  §  5914,  infra.  &  Eubber  Co.  v.  Lehrack,  201  Mo. 

28  American      Fidelity      Co.      v.  App.  550,  214  S.  W.  285. 
Leahy,   189   N.  Y.   App.   Div.   242,  33  Crisp    v.     Christian    Moerlein 
178  N.  Y.  Supp.  511.  Brewing  Co.,  —  Tex.  Civ.  App.  — , 

29  See  also  §  5767,  infra.  212  S.  "W.  531. 

30  Campbell  Elec.  Co.  v.  Chris-  31  American  Brick  &  Tile  Co.  v. 
tian,  141  Minn.  296,  170  N.  W.  Turnell,  —  Minn.  — ,  173  N.  W. 
199.  175. 

31  Fennell    v.    Trinity    Portland  35  American   Distributing   Co.  v. 
Cement  Co.,  —  Tex.  Civ.  App.  — ,  Hayes-Wheel  Co.,  250  Fed.  109. 
209  S.  W.  796.  36  See  also  §  5763,  supra. 

32  Gutta    Percha    Manufacturing 

891 


§  5764J  Pkivate  Cokpokations  [Ch.  65 

to  foreign  corporations  unless  engaged  in  domestic  business  in 
the  state. ^^ 

§  5765.  Regulation  of  foreign  corporation  under  police  power 
of  the  state.** 

§  5767.  Corporations  engaged  in  transportation  of  freight  and 
passengers.*^ 

§5768.  Telegraph  and  telephone  companies.*" 

§  5770.  Sales  and  traflBc  by  foreign  corporations.  A  contract 
for  delivery  of  goods  to  a  common  carrier  for  transportation  out- 
side the  state  involves  interstate  eommerce.*^  An  agreement  by 
a  foreign  corporation  to  sell  to  a  resident  goods  f .  o.  b.  cars  at 
its  home  office  relates  to  interstate  commerce.*^  A  sale  of  tile 
to  be  shipped  from  one  state  to  another  and  delivered  on  board 
cars  at  the  buyer's  domicile  is  interstate  commerce.**  A  sale 
within  the  state,  by  a  foreign  corporation,  of  goods  located  in 
another  state  where  it  has  its  principal  place  of  business,  which 
sale  is  followed  by  delivery  and  transportation,  is  interstate  com- 
merce which  cannot  be  burdened  by  state  legislation.**  Selling 
its  manufactured  products  through  soliciting  or  sales  agents  on 
written  orders  taken  in  the  state  and  forwarded  to  the  factory 
in  the  home  state  for  approvval,  constitutes  interstate  commerce 
for  which  no  permit  is  necessary,*^    A  sale  is  none  the  less  inter- 

37  Lever  Bros.  Co.  v.  Com.,  232  42  J.  E.  Watkins  Medical  Co.  v. 
Mass.  22,  121  N.  E.  516.  Hunt,  —  Neb.  — ,  177  N.  W.  462. 

38  See  §  4360  et  seq.,  supra.  A    manufacturer   is   engaged    in 

39  Fee  for  issuing  bonds,  see  interstate  commerce  so  as  not  to 
§  5781,  infra.  be   required   to   take   out  a   Texas 

40  See  §  4453  et  seq.,  supra.  license,  where  it  sells  medicines  in 
41 C.   S.   Martin   &  Son  v.  John      Illinois  to  one  in  Texas  to  be  de- 

Bonura  &  Co.,  —  Tex.   Civ.  App.  livered  f.  o.  b.  in  Illinois.     W.  T. 

— ,  214  S.  W.  841.    See  also  W.  W.  Eawleigh  Co.  v.  Marshall,  —  Tex. 

Kimball    &    Co.    v.    Bead,   —   Cal.  Civ.  App.  — ,  220  S.  W.  1111. 

App.  — ,  185  Pac.  192.  43  American  Brick  &  Tile  Co.  v. 

Ordering    goods    by    mail,    and  Turnell,  143  Minn.  96,  173  N.  W. 

delivery  on  board  cars  in  a  foreign  175. 

state,  is  interstate  commerce  which  44  Dahl  Implement  &  Lumber  Co. 

cannot  be  interfered  with.     W.  T.  v.  Campbell,  —  N.   D.  — ,  178   N. 

Eawleigh    Co.    v.    Van    Duyn,    32  W.  197. 

Idaho  767,  188  Pac.  945.  45  Deardorf  v.  Idaho   Nat,  Har- 
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state  commerce  because  collection  therefor  is  made  through  a 
local  agency.*® 

Where  the  sale  of  certain  articles  of  merchandise  is  merely 
incidental  to  a  contract  by  a  foreign  corporation  to  carry  on 
a  "trade  campaign"  for  a  merchant,  interstate  commerce  is  not 
involved.*'  Sales  by  a  baking  company  which  sends  its  wagons 
across  the  state  line  where  drivers  sell  and  deliver  bread  is  not 
interstate  commerce.** 

§  5774.  Sales  involving  installation,  construction,  supervision 
or  repair.*'  A  contract  by  an  Illinois  company  to  install  ap- 
paratus constructed  in  Illinois,  shipped  to  Missouri,  and  there 
installed  under  the  seller's  supervision  by  local  workmen,  involves 
interstate  commerce.^"  Sale  and  installation  of  a  gasoline  con- 
tainer and  pump,  involving  employment  of  laborers  in  installa- 
tion, is  a  transaction  of  business  in  the  state.*^  The  equipment 
of  a  manufacturing  plant  with  a  sprinkler  system  is  not  inter- 
state commerce,  it  is  generally  held,^^  although  some  of  the 
material  was  brought  in  from  outside  the  state.**  Installation  of 
an  ice  plant  has  been  held  to  be  interstate  commerce,  in  a  par- 
ticular case.** 

vester   Co.,   90   Ore.   425,   177   Pac.  v.  Chaussee,  211  Mieh.  302,  178  N. 

33;  F.  L.  Shaw  Co.  v.  Daltou  Add-  W.  665. 

ing  Maeh.   Co.,  —  Tex.   Civ.   App.  60  Hess   Warming   &  Ventilating 

— ,  211  S.  W.  833.  Co.   V.   Burlington   Grain   Elevator 

46  Gutta    Pereha    Manufacturing  Co.,  —  Mo.  — ,  217  S.  W.  493. 

&  Eubber  Co.  v.  Lehrack,  201  Mo.  51  Bryan  v.  S.  F.  Bowser  &  Co., 

App.*  550,  214  S.  W.  285.  —   Tex.    Civ.   App.  — ,   209   S.  W. 

47  Dean  v.  Caldwell,  141  Ark.  38,       189. 

216  S.  W.  31.  S2  United    States    Const.    Co.    v. 

48  Ward  Baking  Co.  v.  Federal  Hamilton  Nat.  Bank,  —  Ind.  App. 
Trade  Commission,  264  Fed.  330.  — ,  126  N.  E.  866. 

48  The    decision    in   the    case    of  A  contract  to   equip   a  building 

General   Ey.    Signal    Co.    v.    Com.,  with  a  fire  sprinkler  system,  exe- 

118  Va.  301,  87  S.  E.  598,  as  stated  cuted    by    a    foreign    corporation 

on  p.  9621,  note  51  is  affirmed  in  through  subcontractors  who  manu- 

246  TJ.  S.  500,  62  L.  Ed.  854.  faotured  and  installed  the  system, 

A  contract  to  furnish  and  erect  was  held  not  interstate  commerce, 

ornamental  plasterwork,  where  the  Phillips   Co.   v.   Everett,   262   Fed. 

work    is    not    so    complex    as    to  341. 

prevent  the  sale  unless  erected  by  53  In   re    Springfield   Eealty   Co._ 

the   seller,   is  a  doing  business  in  257  Fed.  785. 

the  state.     Decorators '  Supply  Co.  54  United    Iron    Works    Co.    v. 
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§  5775.  Sale  of  stocks,  bonds,  securities  and  choses  in  actibn-^^ 

§  5776.  Insurance  not  commerce.  The  Kentucky  statute  regu- 
lating who  may  act  as  insurance  agents  in  the  state,  as  applied 
to  foreign  companies,  is  valid  as  merely  imposing  conditions  on 
the  right  to  act  in  the  state.*® 

§  5781.  Taxation  of  foreign  corporation  engaged  in  interstate 
commerce  or  acting  as  agent  of  federal  government.*''     The 

Michigan  statute  providing  that  no  foreign  corporation  shall 
make  a  contract  in  the  state  until  compliance  vyith  provisions 
thereof  does  not  impose  a  tax  on  interstate  commerce  where  the 
franchise  fee  is  based  on  the  proportion  of  capital  stock  repre- 
sented by  the  property  owned  and  used  and  business  transacted 
in  Michigan.*^  Fixing  a  large  charge  for  a  certificate  authoriz- 
ing the  issue  of  railroad  bonds  by  the  Union  Pacific,  a  foreign 
corporation  having  only  a  small  mileage  in  the  state,  based  on 
a  percentage  of  the  whole  issue,  is  an  unlawful  interference  with 
interstate  commerce.*®  As  a  condition  to  a  public  service  com- 
mission granting  authority  to  a  railroad  company  to  issue  bonds, 
it  cannot  collect  the  statutory  fee  based  on  the  total  issue  of 
bonds  secured  by  mortgage  on  its  entire  system  which  is  prac- 
tically all  outside  the  state,  since  thereby  burdening  interstate 
commerce.*"  A  license  tax  computed  according  to  the  amount  of 
sales  of  goods  manufactured  in  the  city,  whether  sold  within 
or  without  the  state,  as  applied  to  a  foreign  corporation,  is  not  a 
regulation  of  interstate  commerce  and  does  not  impose  a  tax  upon 
property  or  business  transactions  outside  the  state  so  as  to  de- 
prive the  corporation  of  property  without  due  process  of  law.*^ 

Watterson  Hotel  Co.,  182  Ky.  113,  58  Hayes  Wheel  Co.  v.  American 

206  S.  W.  166.  Distributing  Co.,  257  Fed.  881. 

The    Texas   case    of   York   Mfg.  59  Union  Pac.    E.    Co.   v.   Public 

Co.  V.   CoUey  as   set  forth  in  the  Service  Commission,  248  XT.  S.  67, 

text    on    page    9620    was    reversed  63  L.  Ed.  131,  rev'g  268  Mo.  641, 

by     the     Supreme     Court     of     the  187  S.  W.  827. 

United  States  in  York  Mfg.  Co.  v.  60  Missouri  Pac.  E.  Co.  v.  Public 

Colley,  247  U.  S.  21,  62  L.  Ed.  963,  Utilities  Commission,  292  111.  427, 

on  the  ground  that  interstate  com-  127  N.  E.  41. 

merce  wag  involved.  61  American     Mfg.     Co.     v.     St. 

55  Fees,  see   §  5781,  infra.  Louis,    250   U.  .  S.   459,    63    L.   Ed. 

56  Adams  v.  Thomas,  246  Fed.  1084,  aff'g  —  Mo.  — ,  198  S.  W. 
175.  1183  (mem.  dec). 

67  See  also  §§  4585-4588,  supra. 
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VI.  REGULATION  OF  INTERNAL  AFFAIRS  OP  FOREIGN  CORPORATION 

§  5786.  Courts  have  no  visitorial  power  over  a  foreign  cor- 
poration. Courts  have  no  visitorial  powers  over  foreign  cor- 
porations,^^  and  cannot  interfere  with  their  internal  manage- 
ment.®* 

§  5790.  What  controversies  relate  to  internal  management.®* 

§  5791.  Power  of  courts  to  determine  status  of  foreign  cor- 
poration as  de  jure  corporation.  The  status  of  a  foreign  cor- 
poration is  governed  by  the  laws  of  the  state  where  doing  busi- 
ness, rather  than  the  laws  of  the  state  where  created.®^ 

§  5795.  Right  to  inspect  books  of  foreign  corporation.®® 

§  5797.  Power  of  courts  in  reference  to  stock  and  bonds  of 
foreign  corporation.®''  A  transferee  of  stock  may  sue  a  foreign 
corporation  to  compel  it  to  transfer  his  stock  on  its  books,  since 
not  a  matter  relating  to  internal  management  so  as  to  be  cogni- 
zable only  in  the  home  state.®®  In  an  action  to  compel  a  foreign 
corporation  to  transfer  stock  on  its  books,  an  order  compelling 
defendant  to  set  out  in  words  or  substance  the  by-law  under 
which  it  claimed  a  lien,  does  not  involve  the  exercise  of  visi- 
torial powers  nor  the  management  of  the  internal  affairs  of  the 
corporation.®^ 

§  5801.  Power  of  courts  of  a  state  over  dividends  by  a  foreign 
corporation.  In  construing  section  28  of  the  New  York  Stock 
Corporation  Law  making  directors  liable  to  the  corporation  or  its 
creditors  for  dividends  paid  other  than  from  surplus  profits, 
in  connection  with  section  70  of  the  same  act  making  directors 

62Tasler    v.    Peerless    Tire    Co.,  E.  Co.,  202  Ala.  558,  81  So.  60. 
144  Minn.  150,  174  N.  W.  731;  In  66  See  §2825,  supra, 

re  Fryeburg  Water  Co.,  —  N.  H.  67  See  also  §§5730,  5781,  supra. 

— ,  106  Atl.  225.  68  Citizens'    Nat.    Bank   v.    Con- 

63  Richards  v.  Security  Mut.  solidated  Glass  Co.,  83  W.  Va.  1, 
Life  Ins.   Co.,  230  Mass.  320,   119  97  S.  E.  689. 

N.  E.  744;  Tasler  v.  Peerless  Tire  69  Baer    v.    Waseca   Milling   Co., 

Co.,  144  Minn.  150,  174  N.  W.  731.  143  Minn.  483,  171  N.  W.  767,  173 

64  See  §  4065,  supra.  N.  W.  401. 

65  State  V.   Atlantic  Coast   Line 
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of  foreign  corporations  liable  "in  the  same  manner  and  to  the 
same  extent ' '  as  the  directors  of  a  domestic  corporation  for  pay- 
ing unauthorized  dividends,  it  is  held  that  directors  of  a  foreign 
corporation  are  liable  for  paying  dividends  other  than  from 
surplus  profits,  in  an  action  in  New  York,  although  the  cor- 
poration would  not  be  liable  in  its  home,  state ;  and  that  the 
statute,  so  far  as  applicable  to  foreign  corporations,  is  within 
the  power  of  the  legislature  and  constitutional,  and  that  the  cause 
of  action  may  be  enforced  by  the  foreign  corporation  itself.'" 

§  5803.  Powers  of  courts  as  to  oflScers  of  foreign  corporation. 

Where  a  foreign  corporation  locates  itself  in  a  state  and  its 
managing  officers  are  within  the  state,  the  courts  of  the  state 
have  jurisdiction  to  compel  such  officers  to  restore  corporate 
assets  wrongfully  diverted.''^ 

§  5806.  Extraterritorial  enforcement  of  statutory  liability  for 
failure  to  file  reports.''^ 

VII.    DISSOLUTION  OF  FOBEIGN   COEPOEATIONS 

§  5808.  Power  of  legislature  or  courts  to  dissolve  foreign  cor- 
porations. A  creditors'  suit  which  is  in  effect  an  attempt  to 
wind  up  a  foreign  corporation  by  the  appointment  of  a  receiver 
and  collection  of  unpaid  subscriptions,  cannot  be  brought,  since 
a  corporation  can  be  wound  up  only  in  the  state  where  created.'* 

§  5810.  Effect  of  dissolution  of  corporation  by  state  of  its 
domicile.  Dissolution  of  a  foreign  corporation  in  its  home  state, 
where  its  principal  place  of  business  is  in  Kentucky,  does  not 
abate  an  action  pending  in  Kentucky  against  the  corporation, 
since  the  Kentucky  statute  under  which  actions  do  not  abate  on 
dissolution  applies  to  both  domestic  and  foreign  corporations 
having  their  principal  place  of  business  in  the  state.'* 

70  German-American    Coffee    Co.  '1  Tasler  v.  Peerless  Tire  Co.,  144 
V.  Diehl,  216  N.  Y.  57,  109  N.  E.  Minn.  150,  174  N.  W.  731. 
875,    rev  'g    167    N.    T.    App.    Div.  72  See  §  2860,  supra. 
928,    152    N.    T.    Supp.    1113,    and  73  Palmer    v.    Morgan,    45    App. 
overruling,    without    noticing,    De  Gas.   (D.  C.)   334. 
Eaismes    v.    United    States   Litho-  74  Hauger  v.  International  Trad- 
graph  Co.,  161  N.  T.  App.  Div.  781,  ing   Co.,    184   Ky.    794,   214   S.   W. 
146  N.  Y.  Supp.  813,  set  forth  in  438. 
Fletcher  Cyc.  Corp.  §  5801,  note  87. 
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Vm.    INSOLVENCY    OF    FOREIGN    CORPORATION 

§5823.  Jurisdiction  of  local  courts  over  insolvent  foreign 
corporation.  Where  title  to  the  property  of  an  insolvent  New 
York  insurance  company  is  vested  by  the  New  York  statutes 
in  the  insurance  commissioner,  a  Nebraska  creditor  cannot  sue 
the  company  in  the  Nebraska  courts,  where  it  has  been  licensed 
to  do  business  in  Nebraska  without  any  limitations  in  case  of  in- 
solvency.''* 

§  5827.  Preferential  transfers  and  conveyances  by  foreign 
corporations.  The  New  Jersey  statute  forbidding  transfers 
when  insolvent  applies  to  a  foreign  corporation  doing  business 
in  that  state.''® 

§5829.  Discrimination  against  nonresident  creditors.  Hesi- 
dent  creditors  of  foreign  corporations  ordinarily  are  not  entitled 
to  any  priority  over  nonresident  creditors.'''' 

IX.    RECEIVERS    OF   FOREIGN   CORPORATIONS 

§  5833.  In  general.  A  receiver  may  be  appointed  for  a  foreign 
corporation  so  far  as  assets  located  in  the  state  are  concerned.''* 
A  receiver  may  be  appointed  for  the  property  in  the  state, 
in  case  of  a  foreign  insurance  company,  where  necessary  to  se- 
cure rights,  although  no  authority  exists  to  appoint  a  general 
receiver,  and  the  court  need  not  appoint  merely  an  ancillary 
receiver.'"  Jurisdiction  to  appoint  a  receiver  of  an  insolvent 
foreign  corporation,  to  secure  or  preserve  the  assets  within  the 
state,  does  not  depend  upon  whether  there  is  a  domiciliary  re- 
ceiver.*" 

75  Kinsler  v.  Casualty  Go.  of  y  Mexico,  192  N.  T.  App.  Div. 
America,  103  Neb.  38.2,  172  N.  W.  720,  183  N.  Y.  Supp.  446.  See 
33.  also   People   ex  rel.   Potts  v.   Con- 

76  Hoover  Steel  Ball  Co.  v.  tinental  Beneficial  Ass  'n,  204  111. 
Schafer  Ball   Bearings   Co.,   89   N.  App.  501. 

J.  Eq.  433,  105  Atl.  500.  79  People   ex   rel.   Potts   v.    Con- 

77  See  note  on  this  subject  in  1  tinental  Beneficial  Ass  'n,  289  111. 
A.  L.  E.  648-650,, annotating  Brun-  40,  124  N.  E.  352,  aff'g  212  111. 
ner  v.  York  Bridge  Co.,  78  Vf.  Va.  App.  422. 

702,  1  A.  L.  E.  643,  90  S.  E.  223.  SOAtwater  v.  Baskerville,  90  N. 

78  Mitchell  V.  Banco  de  Londres       J.  Eq.  275,  106  Atl.  369. 
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Minority  stockholders  may  sue  for  a  receivership  where  the 
management  is  diverting  corporate  assets  to  their  own  use, 
although  the  company  is  a  foreign  corporation. ^^ 

The  existence  of  corporate  assets  need  not  first  be  established 
to  warrant  the  appointment  of  a  receiver  for  a  foreign  cor- 
poration.'^ 

A  creditor  need  not  be  a  judgment  creditor  to  be  entitled  to  a 
receivership  of  the  assets  of  a  foreign  corporation  located  in  the 
state. '^ 

§5834.  Effect  of  appointment  of  receiver  for  foreign  cor- 
poration. Receivers  of  foreign  corporations  cannot  be  author- 
ized to  take  charge  of  assets  located  outside  the  state.'*  A  re- 
ceiver of  a  foreign  corporation  stands  in  the  shoes  of  the  cor- 
poration, and  cannot  sue  where  the  corporation  could  not  sue 
because  of  failure  to  appoint  a  person  on  whom  process  may  be 
served  as  required  by  statute.'*  Under  the  Rhode  Island  stat- 
utes, the  court  may  authorize  a  receiver  of  a  foreign  corpora- 
tion to  carry  on  the  business  temporarily,  with  the  incidental 
power  to  borrow  money  for  the  corporate  enterprise.'^ 

§  5837.  Right  of  domiciliary  receiver  to  sue  in  another  juris- 
diction.''' 

§  5844.  Control  and  administration  of  assets  of  foreign  cor- 
poration by  ancillary  receiver." 

§  5845.  Conflict  of  jurisdiction  between  courts."  A  Penn- 
sylvania court,  and  therefore  a  federal  court  sitting  within  the 

81  Tasler  v.  Peerless  Tire  Co.,  state  does  not  oust  the  court  of 
144  Minn.  150,  174  N.  W.  731.  jurisdiction   nor   affect    the   valid- 

82  Parten  v.  Southern  Coloniza-  ity  of  the  appointment  of  the  re- 
tion  Co.,  —  Minn.  — ,  178  N.  W.  ceiver. 

744,  and  see  §  5266,  supra.  86  Frank  v.  Broadway  Tire  Exch. 

83  Mitchell  V.  Banco  de  Londres       Co.,  —  E.  I.  — ,  105  Atl.  177. 

y    Mexico,    192    N.    T.    App.    Div.  86  Pairchild    v.    Uniform    Seam- 

720,  183  N.  Y.  Supp.  446.  less  Wire  Co.,  — E.  I.  — ,  107  Atl. 

84  Tasler    v.    Peerless    Tire    Co.,       201. 

144    Minn.    150,    174    N.    W.    731,  87  See  §  5327,  supra, 

holding,   however,   that   failure   to  88  See  §  5834,  supra, 

charge    the   receiver   to    take   pos-  89  See  also  §  5217,  supra. 
session   only   of   assets  within  the 
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state,  has  power  to  appoint  a  receiver  for  a  New  Jersey  cor- 
poration controlling  many  subsidiaries  and  carrying  on  its  prin- 
cipal business  in  Pennsylvania.'" 

X.  POWEM  AND  RIGHTS  OP  FOREIGN  CORPORATIONS  REGARDING 

PROPERTY 

§5850.  Power  of  foreign  corporations  to  acquire  and  hold  i 
stock  in  domestic  corporations.*^ 

§  5851.  Acquisition  and  holding  of  real  property  by  foreign 
corporation.®^  There  is  no  provision  in  West  Virginia  prohibit- 
ing foreign  corporations  from  holding  property  in  the  state ;  ®' 
and  a  home  missionary  society,  incorporated  in  another  state, 
may  hold  property  in  West  Virginia.®* 

§5869.  Devises  to  foreign  corporations.  A  devise  of  land 
to  a  foreign  corporation,  such  as  a  church,  can  be  attacked  only 
by  the  state  as  in  violation  of  the  .public  policy  of  the  state  as 
announced  in  its  constitution.®^ 

§  5873.  Exercise  of  right  of  eminent  domain  by  foreign  cor- 
poration. A  foreign  corporation  cannot  condemn  land  unless 
authorized  so  to  do  by  the  laws  of  the  state.®^  A  foreign  cor- 
poration which  seeks  to  condemn  land  must  by  its  petition  show 
itself  authorized  so  to  do  under  and  by  virtue  of  the  laws  of 
the  forum.®''  The  Indiana  statute  conferring  the  power  of  emi- 
nent domain  on  railroad  companies  created  by  adjoining  states 
applies  where  they  became  vested  with  title  to  railroad  property 
partly  in  both  states.®^ 

90  Scattergood  v.  American  Pipe  v.  Green,  289  111.  81,  124  N.  E. 
&  Construction  Co.,  249  Fed.  23.  298. 

91  Sec  §  1125,  supra.  97  Indiana    Harbor    Belt    E.    Co. 

92  Power  to  take  lease,  see  v.  Green,  289  111.  81,  124  N.  E.  298. 
§  1235    supra.  In  Illinois  a  foreign  corporation 

93  Stump  V.  Sturm,  254  Fed.  535,  cannot  exercise  the  right  of  emi- 
rev'g  on  other  grounds  239  Fed.  nent  domain  under  the  general 
749.  statute    but     only    under     Hurd's 

91  Stump  V.  Sturm,  254  Fed.  535.  Eev.   St.   1917,  c.  114,   §  218.     Chi- 

95  Stump  V.  Sturm,  254  Fed.  535,  cago,  M.  &  St.  P.  E.  Co.  v.  Fran- 
rev 'g   on    other   grounds   239   Fed.  zen,  287  111.  346,  122  N.  E.  492. 
749.  98  Howard    v.    Illinois    Cent.    R. 

96  Indiana    Harbor    Belt    E.    Co.  Co.,  186  Ind.  88,  115  N.  E.  50. 
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XII.    TORTS  AND  CRIMES  BY  AND  AGAINST  FOREIGN  CORPORATIONS 

§  5891,  Doctrine  where  statute  prohibits  any  suit  by  non- 
complyingf  corporations." 

XIII.    STATUTES  AND    CONSTITUTIONAL  PROVISIONS   IMPOSING   CON- 
DITIONS  AND    RESrtllCTIONS    UPON    FOREIGN    CORPORATIONS 

§  5894.  In  general  As  a  condition  of  doing  business  in  the 
state,  foreign  mutual  insurance  associations  may  be  prohibited 
from  issuing  insurance  to  others  than  the  classes  designated  in 
the  statute.^  Foreign  building  and  loan  associations,  governed 
by  special  statutes,  are  not  within  the  general  statutes  relating 
to  foreign  corporations.^ 

§  5900.  Statutes  requiring  payment  of  license  fee  or  tax.' 

So  far  as  local  business  is  involved,  separate  and  distinct  from 
interstate  commerce,  as  in  case  of  the  instalment  of  an  automatic 
railvray  signal  system,  the  state  may  impose  a  license  fee  on  a 
foreign  corporation,  provided  it  is  reasonable.* 

The  "capital  stock,"  a  statement  of  the  proportion  of  which 
represented  in  the  state  is  required  of  foreign  corporations  as  a 
basis  of  license  taxes,  means  the  capital  stock  authorized  by  the 
charter,  whether  issued  or  not.^  Where  the  fee  for  admission 
to  the  state  to  do  business  is  based  on  the  proportion  of  the 
' '  authorized  capital  stock ' '  represented  in  the  state,  the  fee  must 
be  based,  where  all  the  property  is  in  the  state,  on  the  total 
authorized  capital  stock  although  in  excess  of  the  value  of  all 
the  corporate  property  and  of  the  issued  stock.^  However,  in 
Wisconsin,  in  determining  the  proportion  of  "capital  stock" 
employed  in  Wisconsin,  for  the  purpose  of  imposing  license  fees, 
"capital  stock,"  as  the  term  is  used  in  the  statute,  means  the 
actual,  issued  and  paid-for  stock  and  not  merely  the  authorized 

99  See   §  5967,  infra.  ginia,    246    TJ.    S.    500,    62    L.   Ed. 

1  Weiditschka  v.  Supreme  Tent  854,  aff'g  118  Va.  301,  87  S.  E. 
Knights  of  Maccabees,  —  Iowa  — ,       598. 

17-5  N.  W.  835.  5  American    Can    Co.    v.    Emnier- 

2  Union  Sav.  Ass'n  v.  Burns,  —  son,  288  111.  289,  123  N.  E.  581. 
Okla.  — ,  176  Pac.  227.  estate  ex  rel.  Bedford  Coal  By- 

3  Sec  also  §5781,  supra.  Products    Co.    v.    Pulton,    98    Ohio' 

4  General  Ey.  Signal  Co.  v.  Yir-  St.  350,  121  N.  E.  697. 
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amount  of  stock  nor  the  measure  of  the  assets  or  property  of 
the  corporation.'' 

Where  an  annual  license  tax  on  corporations  is  to  be  computed 
according  to  the  proportion  that  the  property  owned  and  busi- 
ness transacted  in  the  state  bears  to  the  aggregate  amount  of 
property  owned  and  business  transacted  in  and  out  of  the 
state,  the  words  "business  transacted"  means  not  only  income 
but  includes  every  kind  of  business  transacted  in  the  state. ^ 

The  1917  statute  in  Illinois  basing  the  fees  required  of  foreign 
corporations  on  the  per  cent  of  its  Illinois  assets  to  its  total 
assets  and  of  its  Illinois  business  to  total  business,  is  not  such 
a  change  in  computing  fees  as  to  violate  the  contract  of  the 
state  with  the  corporation  not  to  discriminate  against  foreign 
corporation.^ 

Mandamus  lies  in  favor  of  a  foreign  corporation  to  compel  the 
secretary  of  state  to  deliver  to  it  the  certificate  authorizing  it  to 
do  business,  where  the  sole  dispute  is  one  of  law  as  to  fees,  as 
to  which  the  secretary  of  state  is  in  the  wrong.^" 

§  5902.  Statutes  requiring  designation  of  agent  for  the  serv- 
ice of  process.  In  appointing  a  person  on  whom  process  may 
be  served,  as  required  by  statute,  a  foreign  corporation  cannot 
limit  service  on  him  to  causes  of  action  arising  within  the 
state.^^  A  foreign  corporation  which  has  designated  a  person 
on  whom  process  may  be  served  is  estopped  to  claim,  where  such 
person  has  been  served,  that  the  designation  did  not  conform 
to  the  statute.^^  Under  the  New  York  statutes  requiring  foreign 
corporations  to  designate  an  agent  on  whom  service  may  be  made, 
service  on  such  an  agent  is  good  although  the  cause  of  action 
arose  in  another  state. ^* 

7  state  V.  Hull,  168  Wis.  269,  169  Y.  App.  Div.  689,  179  N.  Y.  Supp. 
N.  W.  617.  23. 

8  P.  Lorillard  Co.  v.  Scott,  184  12  Sukosky  v.  Philadelphia  & 
Ky.  312,  212  S.  W.  145.  Reading   Coal   &  Iron   Co.,  189  N. 

9  American  Can  Co.  v.  Emmer-  Y.  App.  Div.  689,  179  N.  Y.  Supp. 
son,  288  111.  289,  123  N.  E.  581.  23. 

10  State  ex  rel.  Bedford  Coal  By-  13  Philadelphia  &  Reading  Coal 
Products  Co.  V.  Fulton,  98  Ohio  &  Iron  Co.  v.  Kever,  260  Fed.  534, 
St.  350,  121  N.  E.  697.  following    Smolik    v.    Philadelphia 

11  Sukosky  v.  Philadelphia  &  &  Reading  Coal  &  Iron  Co.,  222 
Reading  Coal   &   Iron   Co.,   189   N.  Fed.   148  and  Bagdon  v.  Philadel- 
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§  5903.  Statutes  requiring  consent  to  service  of  process  upon 
state  officials.  A  foreign  trust  company  authorized  in  its  domi- 
cile to  act  as  executor  or  administrator  cannot  so  act  in  Con- 
necticut except  by  compliance  with  the  statute  relating  to  ap- 
pointment of  secretary  of  state  as  its  agent.^* 

§5904.  Statutes  requiring  designation  of  agent  for  service 
of  process  and  place  of  business.  A  state  may  require  foreign 
corporations  to  maintain  a  known  place  of  business  within  the 
state,  with  an  agent  residing  there  to  receive  service  of  process.^^ 
Under  the  Constitution  of  Pennsylvania  requiring  foreign  cor- 
porations doing  business  in  the  state  to  have  one  or  more  known 
places  of  business,  and  an  authorized  agent  or  agents  therein  on 
whom  process  may  be  served,  a  foreign  corporation  must  have 
an  authorized  agent  for  service  of  process  at  every  place  in  the 
state  where  it  carries  on  business.^® 

§  5910.  Retaliatory  constitutional  or  statutory  provisions.^'' 

§5914.  Povirer  of  legislature  to  change  statutes  imposing 
conditions  upon  foreign  corporations.  A  foreign  corporation 
licensed  to  do  business  in  the  state  at  a  time  when  a  statute  pro- 
vided for  equal  treatment  of  domestic  and  foreign  corporations, 
may  complain  of  a  subsequent  statute  discriminating  against 
foreign  corporations,  as  a  violation  of  its  contract.^^  The  Cali- 
fornia statutes  imposing  conditions  on  foreign  corporations  in 

phia  &  Eeading  Coal  &  Iron  Co.,  The  reciprocity  provision  of  the 

217  N.  Y.  432,  L.  E.  A.  1916  F  407,  New   Jersey    Corporation   Act   im- 

Ann.   Cas.   1918  A  389,  111  N.  E.  posing     on     foreign     corporations 

1075.  ' '  the   same   taxes,  fines,  penalties, 

14  Equitable  Trust  Co.  v.  Plume,  licenses,   fees,   obligations   and   re- 

92  Conn.  649,  103  Atl.  940.  quirements  of  whatever  kind"  as 

IB  Hagler  v.  Security  Mut.  Life  are   imposed   by   the   laws   of   the 

Ins.  Co.,  244  Fed.  863.  state    of    foreign    corporations    on 

16  Carr  v.  Aetna  Accident  &  Lia-  corporations  of  this  state,  con- 
bility  Co.,  263  Pa.  87,  106  Atl.  strued  as  to  right  to  sue  on  eon- 
107,  rev'g  64  Pa.  Super.  Ct.  343.  tracts  made  out  of  the  state.     Le- 

17  Eetaliatory  legislation,  con-  high  Structural  Steel  Co.  v.  Atlan- 
struetion  of  meaning  of  word,  tic  Smelting  &  Eefining  Works,  — 
"similar,"  see  Fidelity  &  Deposit  N.  J.  Eq.  — ,  111  Atl.  376., 

Co.  V.  Brown,  92  Vt.  390,  104  Atl.  18  American  Can  Co.  v.  Emmer- 

234.  son,  288  111.  289,  123  N.  E.  581. 
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existence  before  1917  are  inapplicable  to  actions  or  transactions 
after  the  1917  repeal." 

XIV.    APPLICATION    OF    STATUTORY    AND     CONSTITUTIONAL    RESTRIC- 
TIONS AND  REGULATIONS 

§  5916.  In  general.^"  The  fact  that  a  company  owns  stock  in 
local  subsidiary  corporations  does  not  bring  it  into  the  state  in 
the  sense  of  transacting  its  own  business  there.** 

§  5917.  Whether  corporation  "doing  business,"  a  question  of 
fact.  The  question  as  to  whether  a  foreign  corporation  is  doing 
business  in  the  state  is  one  of  faet.^*  Plaintiff  is  not  entitled  to 
a  jury  trial  on  a  motion  to  quash  the  service  of  summons  against 
a  foreign  corporation  because  it  is  not  doing  business  in  the  state, 
ete.2» 

§  5918.  Statutes  generally  applicable  to  foreign  corporation 
transacting  ordinary  corporate  business  in  state.  A  foreign 
corporation  need  not  obtain  a  permit  to  do  business  unless 
actually  doing  business  in  the  state.** 

§5919.  Isolated  or  single  transaction  not  doing  business  in 
a  state.  The  transaction  or  doing  of  business  within  the  state, 
within  the  prohibition  of  the  statute  relating  to  foreign  corpora- 
tions without  compliance  with  certain  requirements,  does  not 
cover  a  single  business  transaction  or  an  isolated  transaction.** 

19  w.  W.  Kimball  Co.  v.  Read,  —  21  People 's  Tobacco  Co.  v.  Amer- 
Cal.  App.  — ,  185  Pac.  192.                      lean  Tobacco  Co.,  246  U.  S.  79,  62 

20  What  constitutes  ' '  doing  busi-       L.  Ed.  587. 

ness"    in    general,    see    Kernohen  22  Empire  Fuel  Co.  v.  Lyons,  257 

Co.  V.  English,  70  Pa.  Super.  Ct.  Fed.  890. 

293.  23  Williams   v.   J.   F.   Ball   Bros. 

Doing     business     by     soliciting  Lumber    Co.,    105    Kan.    284,    182 

agents  as  doing  business  in  state,  Pac.  552. 

see    also    Glynn    v.    Hyde-Murphy  24  Houston    Oil     Co.    v.    W.     E. 

Co.,  113  N.  Y.   Misc.   329,   184  N.  Pickering    Lumber    Co.,    —    Tex. 

Y.  Supp.  462.  Civ.  App.  — ,  212  S.  W.  802. 

What  constitutes  doing  business  25  Hunau     v.     Northern    Region 

in  state  by  foreign  moving  picture  Supply  Corporation,  262  Fed.  181 ; 

company,   see  Eex  Beach  Pictures  Brioschi-Minuti    Co.    v.    Elson-Wil- 

Co.    v.    Harry    L    Garson    Produc-  liams  Const.  Co.,  —  N.  D.  — ,  172 

tions,  209  Mich.  692,  177  N.  W.  254.  N.  W.  239;  Charles  E.  Walters  Co. 
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An  isolated  act  of  a  foreign  trust  company  in  acting  as  trustee 
under  a  deed  of  trust  and  as  such  collecting  interest,  taking  title 
to  property,  etc.,  does  not  constitute  "carrying  on  business" 
within  the  state. ^®  The  making  of  a  contract  by  a  trust  com- 
pany administering  a  trust,  to  sell  trust  property  in  another 
state,  is  not  "doing  business"  in  that  state,  so  as  to  bar  an 
action  because  of  failure  to  obtain  the  permit  required  of 
foreign  corporations.^'' 

§  5920.  Doctrine  that  a  single  transaction  may  constitute  do- 
ing business.  ' '  Doing  business ' '  does  not  necessarily  require  that 
it  be  done  persistently  and  continuously.**  While  isolated  acts 
ordinarily  do  not  constitute  "transacting  business,"  yet  a  pur- 
chase of  real  estate  to  use  as  a  place  for  its  business  is  a  trans^ 
acting  of  business  forbidden  by  statute  before  compliance  with 
the  local  statutes.*^  Where  a  foreign  corporation  with  its  prin- 
cipal office  near  the  state  line  has  solicited  business  generally 
in  tributary  territory  within  the  state,  any  transaction  consum- 
mated by  it  in  furtherance  of  its  business  is  not  an  isolated 
transaction,  within  the  rule  that  single  or  isolated  acts  do  not 
constitute  doing  business.'" 

§  5921.  Interstate  commerce  business  not  within  purview  of 
restrictive  statutes.  However,  a  corporation  is  doing  business 
in  the  state,  where  it  has  a  substantial  local  and  domestic  busi- 
ness entirely  separate  from,  and  not  merely  incidental  to,  its 
interstate  business.*^ 

§  5922.  Sales  of  goods  through  traveling  salesmen  or  agents. 

A  corporation  is  not  doing  business  in  another  state,  so  as  to 
be  subject  to  statutes  governing  foreign  corporations,  merely 

V.  Hahn,  —  S.  D.  — ,  178   N.  W.  28  Empire  Fuel  Co.  v.  Lyons,  257 

448.  Fed.  890. 

A  sporadic  or  occasional  sale  Is  29  Lowenmeyer  v.  National  Lum- 

not   a  doing  of  business.     Empire  ber   Co.,  —  Ind.  App.  — ,   125  N. 

Fuel  Co.  V.  Lyons,  257  Fed.  890.  E.  67. 

26  Equitable  Trust  Co.  v.  West-  30  Dahl  Implement  &  Lumber 
ern  Land  &  Power  Co.,  38  Cal.  Co.  v.  Campbell,  —  N.  D.  — ,  178 
App.  535,  176  Pac.  876.  N.  W.  197. 

27  Baden  v.  Washington  Loan  &  31  Hayes  Wheel  Co.  v.  American 
Trusf  Co.,   133   Md.   602,  105   Atl.  Distributing  Co.,  257  Bed.  881. 
860. 
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because  it  solicits  orders  through  traveling  salesmen  and  ships 
direct  from  the  home  state.*^  A  fortiori,  mere  solicitation  of 
business  by  agents,  without  authority  to  conclude  bargains,  is 
not  a  doing  of  business.'^ 

A  foreign  corporation  soliciting  orders  through  a  local  sales- 
man, shipping  machines  in  response  to  the  orders,  after  ap- 
proval at  the  home  office,  and  collecting  for  the  shipments  in  the 
foreign  state  through  its  local  salesmen,  is  doing  business  in  the 
state,  so  as  to  be  subject  to  service  of  process.^* 


§5923.  Sales  of  goods.  A  harvester  company  which  sells  parts 
through  an  agency  in  another  state  is  doing  business  in  the 
state.^^  Where  a  mining  company  sells  a  large  part  of  its  coal 
in  another  state  through  a  coal  company  as  its  agent,  it  is  doing 
business  in  such  state.^®  A  contract  for  the  sale  of  merchandise 
to  be  shipped  from  the  home  state  to  the  purchaser  in  his  state 
is  not  ' '  doing  business ' '  in  the  latter  state  so  as  to  require  filing 
incorporation  papers  and  obtaining  permission  to  do  business.^'' 
Sale  of  beer  in  Texas  to  a  customer  does  riot  necessarily  consti- 
tute doing  of  business  in  Texa^  although  the  brewing  company 


32  People's  Tobacco  Co.  v. 
American  Tobacco  Co.,  246  U.  S. 
79,  62  L.  Ed.  587. 

A  company  engaged  in  rebuild- 
ing and  selling  old  automobiles  is 
not  ' '  doing  business "  in  a  state 
merely  because  it  has  an  agent  in 
the  state  soliciting  orders  for  such 
automobiles,  where  the  orders 
were  sent  to  the  home  office  for 
approval  and  the  cars  delivered  di- 
rect to  the  purchaser.  Auto  Trad- 
ing Co.  V.  Williams,  —  Okla.  — , 
177  Pac.  583. 

33  Hunau  v.  Northern  Eegion 
Supply  Corporation,  262  Fed.  181. 

Where  an  agent  of  a  harvester 
company  had  authority  only  to 
solicit  a  written  application  from 
a  prospective  buyer  and  tender  it, 
with  the  notes  required^  to  the 
company  at  its  home  office  out- 
side '  the  state,  when,  if  approved, 
the   machine  would  be   shipped  to 


the  purchaser,  his  acts  as  agent 
do  not  constitute  doing  business 
in  the  state.  Deardorf  v.  Idaho 
Nat.  Harvester  Co.,  90  Ore.  425, 
177  Pac.  33. 

In  some  states,  however,  the 
taking  of  orders  by  an  agent,  sub- 
ject to  the  approval  of  the  com- 
pany at  its  office  or  place  of  busi- 
ness outside  the  state,  constitutes 
' '  doing  business. ' '  Vicksburg,  ,  S. 
&  P.  Ey.  V.  De  Bow,  148  Ga.  738, 
98  S.  E.  381,  rev'g  on  other 
grounds  21  Ga.  App.  732,  95  S.  E. 
.261. 

34  Alley  v.  Bessemer  Gas  Engine 
Co.,  262  Fed.  94. 

35  Grams  v.  Idaho  Nat.  Harves- 
ter Co.,  105  Wash.  602,  178  Pac. 
815. 

36  Empire  Fuel  Co.  v.  Lyons,  257 
Fed.  890. 

37  Robertson  v.  Southwestern 
Co.,  136  Ark.  417,  206  S.  W.   755. 
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reimbursed  the  buyer  for  rent  of  the  premises  where  keg  beer  was 
stored,  for  money  paid  for  advertising  the  beer,  and  furnished 
a  truck  for  delivery  of  the  beer.^^  So  far  as  doing  business  in 
the  state  is  concerned,  as  precluding  the  right  of  a  foreign  cor- 
poration to  sue  where  it  has  not  complied  with  the  statutes,  the 
corporation  is  not  doing  business  in  the  state  where  it  merely 
sells  its  goods  to  a  resident  to  be  resold  by  him,  although  he 
is  called  in  the  contract  a  "salesman,"  there  being  no  agency.^' 

§  5924.  Consignment  of  goods  to  be  sold  on  commission.*" 

§  5925.  Purchases  within  the  state.  A  corporation,  conduct- 
ing a  retail  department  store  in  Philadelphia,  is  "doing  busi- 
ness" in  New  York,  so  as  to  be  subject  to  the  jurisdiction  of  its 
courts,  where  its  sole  manager  and  fifteen  buyers  make  weekly 
trips  to  New  York  City  to  purchase  goods,  since  "a  regular 
and  long-continued  practice  of  buying,  instead  of  selling,  is 
equally  doing  business. ' '  *^  Buying  notes,  contracts,  choses  in 
action,  etc.,  in  Pennsylvania,  is  not  "doing  business"  therein  al- 
though collections  are  to  be  made  in  that  state  by  agents  of  the 
corporation  to  apply  on  the  assigned  accounts.*^ 

§  5927.  Soliciting  traffic  through  traveling  agents.  Soliciting 
traffic,  either  freight  or  passenger,  by  an  agent  of  a  railroad 
company  in  a  foreign  state  where  its  line  does  not  run  is  gen- 
erally held  not  to  be  the  doing  of  business  in  the  state,  even 
though  an  office  is  maintained  for  the  purpose.** 

38  Crisp  V.  Christian  Moerlein  burg,  S.  &  P.  Ey.  v.  De  Bow,  148 
Brewing  Co.,  —  Tex.  Civ.  App.  — ,  Ga.  738,  98  S.  E.  38i,  rev'g  on 
212  S.  Vf.  531.  this   ground   21    Ga.   App.   732,   95 

39  Shores-Mueller  Co.  v.  Palmer,  S.  B.  261;  De  Bow  v.  Vicksburg, 
141  Arlc.  64,  216  S.  W.  295.  S.    &    P.    Ey.,    23    Ga.    App.    715, 

40  See  §  5923,  supra.  99    S.    E.    317.      See    also    §  5932, 

41  Pleischmann     Const.     Co.     v.  infra. 

Blauner's,    190    N.    Y.    App.    Div.  A   foreign   railroad    company    is 

95,  179  N.  Y.  Supp.  193.  not    doing   business    in    the    state, 

42  Finance  &  Guaranty  Co.  v.  so  as  to  be  subject  to  the  jurisdic- 
West  Auburn  Creamery  Co.,  69  tion  of  the  courts,  merely  because 
Pa.  Super.  Ct.  261.  it  has  an  office  and  agent  in  the 

43  Granstein  v.  Eutland  E.  Co.,  state  to  solicit  freight,  especially 
256  Fed.  409;  Davis  v.  Baltimore  where  the  cause  of  action  had  no 
&  O.  K,  Co.,  256  Fed.  407;   Vicks-  i-onncction    with    buaineas    so    ini- 
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However,  there  are  decisions  to  the  contrary.  Thus,  it  has 
been  held  that  a  foreign  railroad  company  is  doing  business 
in  a  state,  so  as  to  be  subject  to  suit,  where  it  maintains  an 
office  in  that  state  for  soliciting  freight  and  passenger  business, 
although  none  of  its  lines  are  within  the  state.**  So  the  Union 
Pacific  Railroad  Company  was  held  to  be  doing  business  in 
California  where  it  had  several  offices  therein  where  passenger 
and  freight  business  was  solicited.*^ 

In  any  event,  a  railroad  company  having  no  line  in  Iowa  is 
not  doing  business  in  Iowa  merely  because  a  local  railroad  sells 
tickets  over  its  line  and  connecting  with  such  foreign  line,  in  the 
shape  of  through  transportation.*® 

§  5931.  Purchase  and  ownership  of  property.  A  foreign  cor- 
poration may  own  and  hold  real  estate  without  compliance  with 
the  statutes  as  to  doing  business  in  the  state.*'' 

§  5932.  Maintaining:  an  office  or  place  of  business  in  the  state. 

The  name  of  the  corporation  on  the  door  of  an  office  in  New  York 
City,  and  in  a  telephone  and  business  directory,  does  not  show  a 
doing  of  business  in  New  York.**  A  foreign  railroad  company 
having  no  line  in  Texas  but  having  the  office  of  the  general  man- 
ager and  other  officers  in  the  state,  from  which  point  orders 
are  transmitted,  is  not  doing  business  in  the  state  so  as  to  be 
subject  to  suit  for  a  tort  committed  in  another  state.*' 

tiated.     De  Bow  v.  Vicksburg,  S.  by    service    of    summons    on   such 

&  P.  Ey.,  23  Ga.  App.  715,  99  S.  E.  agent.      Merchants'    Elevator    Co. 

317.  V.    Chesapeake    &    0.    Ey.    Co.,   — 

44  Walsh  V.  Atlantic  Coast  Line  Minn.   — ,   179   N.   W.    734,   where 

E.  Co.,  256  Fed.  47.  statute  so  expressly  provides. 

A  Virginia  railroad  company  is  45  Mauser  v.  Union  Pae.  E.  Co., 

doing    business    in    Massachusetts  243  Fed.  274. 

so  as  to  be  subject  to  suit  there,  46  Jones  v.  Illinois  Cent.  E.  Co., 

for   injury   to   a   passenger,   where  —  Iowa  — ,  175  N.  W.  316. 

it  has  an  office  to  solicit  business  47  Hurst     Automatic     Switch     & 

in     Boston.       Walsh     v.     Atlantic  Signal    Co.    v.    Trust    Co.    of    St. 

Coast  Line  R.  Co.,  256  Eed.  47.  Louis,  —  Mo.  — ,  216  S.  W.   954. 

Maintaining    an    agent    in    the  48  Eosenblatt       v.       Bridgeport 

state  to  solicit  freight  traffic  over  Metal  Goods  Mfg.   Co.,  105  N.  T. 

a  railroad  outside  the  state  is  such  Misc.  92,  173  N.  T.  Supp.  331. 

a   doing   of  business   in   the   state  49  Atchison,  T.   &   S.   F.  Ey.   Co. 

as    to    subject   it    to    the    jurisdio-  v.  Weeks,  254  Fed.  513,  recogniz- 

tion    of   the    courts    of   the    state,  ing  conflict  in  decisions  and  rev'g 
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§  5935.  Institution  or  defense  of  suits  not  doing  business. 

Bringing  a  suit  for  foreclosure  does  not  constitute  doing  business 
by  a  foreign  corporation,  so  as  to  prevent  the  right  to  sue.*" 

§  5936.  Appointing  agents  in  state.  The  mere  presence  of 
an  agent  within  the  state  is  not  a  doing  of  business.*' 

§5938.  Transactions  involving  insurance.*^  The  mere  solici- 
tation of  business  by  agents  of  a  foreign  insurance  company, 
within  the  state,  is  not  a  doing  of  business  in  that  state,  so 
as  to  make  the  corporation  subject  to  service  of  process  in 
such  state,  especially  where  the  solicitor  merely  forwards  the 
premium  to  the  head  ofSce  in  another  state  for  the  approval 
of  the  company.**  An  Iowa  insurance  company  is  not  doing 
business  in  Missouri,  so  as  to  be  subject  to  service  of  process, 
merely  because  it  issues  certificates  of  membership  to  residents 
of  Missouri.**  Continued  existence  of  policies  in  the  state  after 
a  foreign  insurance  company  had  ceased  to  do  business  in  the 
state  does  not  constitute  doing  business.**  On  the  other  hand,  it 
is  held  that  collection  of  premiums  constitutes  doing  business  in 
the  state,*^  and  that  soliciting  insurance  and  delivering  policies 
in  a  sister  state  constitutes  doing  business  in  the  state.*''     In 

on  this  point,  248  Fed.  970.     See  63Pembleton     v.     Illinois     Coni- 

also  §5927,  supra.  mercial  Men's  Ass'n,  289  111.  99, 

50  Lane   v.  Equitable   Trust   Co.,       124  N.  E.  355. 

262  Fed.  918.  Solicitation   of  business  by  for- 

51  Eosenblatt  v.  Bridgeport  eigu  insurance  company  as  ' '  en- 
Metal  Goods  Mfg.  Co.,  105  N.  T.  gaged  in  business,"  see  Pemble- 
Misc.  92,  173  N.  Y.  Supp.  331.  ton  v.   Illinois   Commereial   Men's 

62  What   constitutes   doing  bnsi-  Ass'n,  289  111.  99,  124  N.  B.  355, 

ness    in    state   by    insurance    com-  doing  business  in  Nebraska, 

pany,   see   also   American  Fidelity  54  Tomlinson  v.  Iowa  State  Trav- 

Co.  V.  Leahy,  189  N.  Y.  App.  Div.  eling  Men's  Ass'n,'  251  Fed.   171. 

242,  178  N.  Y.  Supp.   511;  Hogan  65  Tucker     v.     Columbian     Nat. 

V.  Empire  State  Surety  Co.,  8  Ohio  Life  Ins.   Co.,  232  Mass.   224,  122 

App.  172.  N.  E.  285. 

What  constitutes  doing  business  66  Hagler  v.  Security  Mut.  Life 

by    foreign    fraternal    benefit    so-  Ins.  Co.,  244  Fed.  863. 

ciety,   see   North   American  Union  67  Dixon    v.    Northwestern    Nat. 

V.  Johnson,  —  Ark.  -— ,  219  S.  W.  Life  Ins.  Co.,  —  Iowa  — ,  179  N, 

769;     North    American    Union    v.  W.  885. 
Oliphant,    141    Ark.    346,    217    S. 
W.  1. 
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Iowa,  a  nonresident  insurance  company  does  not  cease  to  do 
business  in  another  state  by  withdrawing  its  agencies  and  ceas- 
ing to  obtain  new  policies  if  at  the  same  time  its  old  policies 
continue  in  force  and  premiums  thereon  are  collected  from  the 
policyholders.** 

§5940.  Miscellaneous  acts  held  not  to  constitute  "doingf 
business. ' '  Sale  of  shares  of  stock  is  not  a  ' '  doing  business ' '  by 
a  foreign  common-law  corporation. *®  In  Michigan  a  foreign 
corporation,  where  it  has  obtained  the  right  to  sell  its  stock  or 
other  securities  in  the  state  under  the  Blue  Sky  Law  (Commis- 
sion Act),  need  not  comply  with  the  Foreign  Corporation  Act 
where  it  desires  merely  to  sell  stock  without  carrying  on  of  any 
business.®" 

The  mere  soliciting  and  accepting  advertising  matter  to  be 
published  in  a  newspaper  outside  the  state  is  not  "doing  busi- 
ness" in  the  state. ®^  The  fact  that  the  by-laws  of  a  state 
traveling  men 's  association  obligates  all  members  to  use  their  in- 
fluence in  favor  of  the  association,  does  not  make  agents  of  mem- 
bers voluntarily  inducing  others  to  join,  so  as  to  make  the 
corporation  one  doing  business  outside  its  home  state. ®^  The 
mere  fact  that  the  general  manager  of  a  West  Virginia  com- 
pany lives  in  Ohio,  keeps  a  file  for  the  company  there,  and  con- 
duets  correspondence  from  that  state  with  his  corporation,  does 
not  show  that  the  company  was  doing  business  in  Ohio.®'  The 
assignment  to  a  foreign  piano  company  by  a  retail  firm  in  Cali- 
fornia of  an  instalment  contract  of  sale,  where  outside  the  ordi- 
nary business  of  the  piano  company,  does  not  constitute  doing 
business  in  the  state.®* 

The  New  York  Central  Railroad  Company,  a  New  York  cor- 
poration, is  not  doing  business  in  Ohio,  so  as  to  be  subject  to  suit 
there,  merely  because  its  road  is  operated  in  connection  with 

S8  Plinn    v.    Western   Mut.    Life  62  Tomlinson  v.  Iowa  State  Trav- 

Ass'n,  —  Iowa  — ,  171  N.  W.  711.  eling  Men's   Ass'n,  251  Ted.  171. 

69  Home  Lumber  Co.  v.  Hopkins,  6S  Empire  Fuel  Co.  v.  Lyons,  257 

107  Kan.  153,  190  Pac.  601.  Ted.  890. 

60  Edward    v.    loor,    205    Mich.  64  W.   W.  Kimball  Co.   v.  Read, 

617,  172  N.  W.  620.  —  Cal.  App.  — ,  185  Pac.  192. 

61Loeb  V.  Star  &  Herald  Co., 
187  N.  T.  App.  Div.  175,  175  N. 
Y.  Supp.  412. 

909 


§  5940]  Private  Corpokations  [Ch.  65 

the  Lake  Shore  road  running  through  Ohio,  and  through  trains 
are  run  over  the  two  lines  from  New  York  to  Chicago.^* 

XV.    NONCOMPLIANCE    BY    FOREIGN    CORPORATIONS    WITH    STATUTES 

§  5942.  Statutes  merely  prohibiting  foreign  corporations 
from  doing  business  until  compliance  therewith.^^  In  Illinois,  a 
foreign  corporation  which  has  not  complied  with  the  conditions 
prescribed  for  transacting  business  in  the  state  cannot  sue  in  the 
courts  of  such  state.®'' 

§  5943.  Statutes  merely  prescribing  a  penalty.  Where  failure 
to  comply  with  statutes  is  made  a  misdemeanor  by  statute, 
contracts  made  by  the  noncomplying  foreign  corporation  are 
void,  it  is  held  in  Indiana.®*  The  penalty  section  of  the  original 
Missouri  act  requiring  foreign  corporations  to  file  a  copy  of  their 
charters  is  not  repealed  by  the  1909  re-enactment  which  is  merely 
intended  to  add  a  clause.®' 

§  5944.  Statutes  merely  suspending  the  remedy.     The  Mis 

souri  statute  forbidding  actions  by  foreign  corporations  without 
first  complying  with  the  statutes,  means  actions  pertaining  to 
business  done  in  the  state ; '"'  and  the  right  to  sue  is  not  taken 
away  by  the  Missouri  statute  for  failure  to  have  a  license  but 
only  the  right  to  enforce  contracts  made  in  the  doing  of  busi- 
ness subject  and  contrary  to  state  regulations.''^  In  that  state,  a 
foreign  corporation  may  sue  in  the  state  for  a  wrong  committed 
in  derogation  of  its  title  to  real  estate  in  the  state,  before  qualify- 
ing to  do  business  in  the  state.'''^ 

65  General  Inv.  Co.  v.  Lake  Hamilton  Nat.  Bank,  —  Ind.  App. 
Shore  &   M.   S.   Ry.   Co.,  250   Fed.       — ,  126  N.  E.  866. 

160.  69  State   ex    rel.    Joues    v.   Howe 

66  Construction  of  New  Mexico  Scale  Co.,  —  Mo.  App.  — ,  218  S. 
statute  as  to  riglit  of  foreign  cor-       W.  359. 

poration  to  sue  in  state  where  it  10  Eepublic       Rubber       Co.       v. 

has    not    complied    with    statutory  Adams,  —  Mo.  — ,  213  S.  W.  80. 

requirements,  see  Utah  Const.  Co.  71  Gutta  Percha  Mfg.   &  E.   Co. 

V.  St.  Louis  Construction  &  Equip-  v.  Lehrack,  201  Mo.  App.  550,  214 

ment  Co.,  254  Fed.  321.  S.  W.  285. 

67  Indiana  Harbor  Belt  E.  Co.  72  Hurst  Automatic  Switch  & 
V.  Green,  289  111.  81,  124  N.  E.  298.  Signal    Co.    v.    Trust    Co.    of    St. 

68  United    States    Const.    Co.    v.  Louis,  —  Mo.  — ,  216  S.  W.  954. 
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In  New  Hampshire  the  statute  merely  prohibits  actions  before 
complying  with  the  local  statutes,  without  invalidating  contracts 
made  by  the  foreign  corporation.''* 

§5945,  Statutes  prohibiting  actions  on  contracts  made  in 
state  before  compliance.  There  is  such  a  statute  in  New  York.''^ 
The  statutory  provision  in  New  York  preventing  actions  by 
foreign  corporations  on  a  contract  made  in  the  state  until  a 
certificate  is  obtained,  is  not  affected  by  the  fact  that  the  con- 
tract sued  on  was  executed  through  the  aid  of  a  cotton  exchange 
which  was  a  domestic  corporation.''^  Bonds  or  statutory  under- 
takings, including  an  attachment  bond,  are  not  "contracts" 
which  a  foreign  corporation  is  prohibited  from  suing  on,  in 
New  York,''^  but  a  claim  in  the  New  York  Court  of  Claims  for 
additional  expenses  for  constructing  a  highway  for  the  state 
is  an  "action"  within  the  statute.''"'' 

A  statute  preventing  actions  by  foreign  corporations  on  con- 
tracts made  in  the  state,  for  failure  to  comply  with  local  laws, 
does  not  apply  to  contracts  made  out  of  the  state;  and  mere 
signature  by  one  of  the  parties  in  the  state  is  immaterial.''^ 

§5946.  Statutes  providing  that  contracts  made  by  noncom- 
plying  foreign  corporations  shall  be  absolutely  void.  Under 
the  Michigan  statutes,  contracts  of  a  foreign  corporation  which 
has  not  complied  with  the  state  statutes  are  void,  and  they 
cannot  be  allowed  as  claims  in  bankruptcy  even  though  the 
bankrupt  has  had  the  benefit  thereof.''®  A  statute  making  void 
all   contracts   by  unlicensed  foreign   corporations  "relating   to 

13  Ensign  v.  Christiansen,  —  N.  76  Fairmount    Film     Corporation 

H.  — ,  109  Atl.  857.  V.    New   Amsterdam   Casualty   Co., 

74  The.  courts  of  New  T,ork  ' '  will  189  N.  Y.  App.  Div.  246,  178  N. 
not    strain    towards    the    exclusion  Y.  Supp.  525. 

of    foreign    corporations    from    its  77  Amos   D.   Bridge 's   Sons,   Inc. 

courts,   where  such   exclusion   will  v.  State,  188  N.  Y.  App.  Div.  500, 

precipitate   embarrassing   constitu-  177  N.  Y.  Supp.  3. 

tional     questions. ' '       Erie     Beach  78  Lehigh  Structural  Steel  Co.  v. 

Amusements    v.    Spirella    Co.,    105  Atlantic      Smelting      &      Eefining 

N.  Y.  Misc.  170,  173  N.  Y.   Supp.  Works,  —  N.  J.  Eq.  — ,  111   Atl. 

626.  376. 

75  National  Cotton  &  Grain  Co.  79  In  re  Springfield  Eealty  Co., 
V.    Middleton,    179    N.    Y.     Supp.  257  Fed.  785. 

312. 
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property"  within  the  state,  does  not  apply  to  a  contract  to  find 
a  purchaser  for  property  located  in  the  state.^" 

§  5947.  Statutes  making  contracts  void  in  behalf  of  noncom- 
plyingf  corporation.  A  statute  making  all  contracts  of  a  foreign 
corporation  relating  to  property  within  the  state,  "void  on 
its  behalf ' '  but ' '  enforceable  against  it, ' '  before  compliance  with 
state  statutes,  does  not  violate  the  due  process  of  law  provision, 
as  applied  to  a  deed  to  the  company,  although  the  contract  was 
made  and  the  deed  delivered  in  another  state. *^ 

§  5948.  Statutes  imposing  a  penalty,  but  validating  contract. 

The  penalty  section  in  the  statute  requiring  foreign  corporations 
to  file  a  copy  of  their  charter  was  not  repealed  in  Missouri  by  the 
1909  statute.82 

§  5950.  Effect  of  retaliatory  statutes  upon  contracts.*^ 

§  5952.  Estoppel  of  persons  dealing  with  foreign  corporations 
to  assert  its  noncompliance  with  statutes.  Failure  of  a  foreign 
corporation  to  comply  with  statutes  relating  to  the  right  to  do 
business  in  the  state  does  not  authorize  the  other  party  to  a 
contract  with  such  a  corporation  to  repudiate  the  contract.^*  A 
stockholder  in  a  foreign  corporation  which  has  not  complied 
with  the  local  statutes  does  not  waive  any  defense  based  on 
such  failure  to  comply  by  his  neglect  to  take  any  step  to  force 
compliance  therewith  by  the  corporation.** 

§  5954.  Estoppel  of  foreign  corporation  to  assert  its  noncom- 
pliance with  statute.  The  objection  that  a  foreign  corporation 
was  not  authorized  to  do  business  in  the  state  and  that  therefore 

80  Charles  E.  Walters  Co.  v.  84  Bradford  Co.  v.  Dunn,  188  N. 
Halm,  —  S.  D.  — ,  178  N.  W.  448.       Y.  App.  Div.  454,  176  N.  Y.  Supp. 

81  Munday    v.    Wisconsin    Trust       834. 

Co.,  252  U.  S.  499,  64  L.  Ed.  684,  85  Lowenmeyer  v.  National  Lum- 

aff'g  Munday  v.  Walter,  168  Wis.  t>er   Co.,  —  Ind.   App.  — ,   125   N. 

31,  168  N.  W.  393,  169  N.  W.  612.  E.  67,  where  stockholder  was  sued 

82  State  ex  rel.  Jones  v.  Howe  by  corporation  to  enforce  specific 
Scale  Co.,  —  Mo.  App.  — ,  218  S.  performance  of  contract  by  him  as 
W.  359,  holding  also  that  a  judg-  seller  of  land  to  the  company  for 
ment  for  the  penalty  does  not  which  he  received  in  part  shares 
carry  interest.  of  stock. 

83  Sec  §  5910,  supra. 
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its  contracts  are  void  cannot  be  urged  by  the  corporation  itself.*® 
Failure  of  a  foreign  corporation  to  comply  with  the  state  statute 
as  a  condition  of  doing  business  makes  its  contracts  not  void  but 
merely  voidable  at  the  option  of  the  other  party  thereto.*''  A 
foreign  corporation  cannot  claim  that  a  bond  given  by  it  on  re- 
moval of  a  cause  to  a  federal  court  was  invalid,  for  failure  to 
comply  with  state  statutes  as  to  right  to  do  business  in  the  state, 
where  the  statute  expressly  provides  that  the  corporation  cannot 
itself  take  advantage  of  its  noncompliance.** 

§  5956.  Effect  of  noncompliance  on  liability  of  agent  to  ac- 
count to  foreign  corporation.  The  defense  of  noncompliance 
with  the  statute  is  available  to  an  officer  or  agent  of  a  foreign 
corporation  who  is  sued  by  it.*' 

§  5963.  Effect  of  contracts  by  noncomplying  corporation 
having  been  executed.  Deeds  and  leases  made  by  a  foreign 
corporation  are  executed  transactions,  and  not  subject  to  repudia- 
tion by  either  party  because  of  failure  of  the  foreign  corpora- 
tion to  comply  with  the  statute  as  to  doing  business.®" 

§  5964.  Effect  of  noncompliance  upon  negotiable  instruments 
executed  to  foreign  corporation.'^  A  note  void  because  of 
failure  of  the  payee,  a  foreign  corporation,  to  obtain  a  license 
to  do  business  in  the  state,  is  unenforceable  in  the  hands  of 
an  indorsee.®^ 

§  5965.  Right  of  assignee  to  enforce  contract  of  noncomply- 
ing foreign  corporation.    Failure  of  a  foreign  corporation  to  file 

»6  Place    V.    Tri-State    Inv.    Co.,  v.   Howell,  —  Tex.   Civ.   App.  — , 

212  111.  App.  524.  205  S.  W.  671. 

87  Yewell  V.  Board  of  Drainage  90  Western  TJ.  Tel.  Co.  v.  Louis- 
Corn 'rs,  187  Ky.  434,  219  S.  W.  ville  &  N.  E.  Co.,  202  Ala.  542,  81 
1049.  So.  44. 

88  Brady  v.  J.  B.  MeCrary  Co.,  91  For  note  on  ' '  Bona  fide  pur- 
244   Fed.   602,   Florida   statute.  chaser    of   negotiable    paper    from 

89  King  Copper  Co.  v.  Dreher,  a  foreign  corporation  which  has 
—  Colo.  — ,  191  Pac.  98,  which  was  not  complied  with  the  conditions 
an  action  to  compel  a  corporate  of  doing  business  in  the  state," 
officer     to     turn     over     corporate  see  L.  E.  A.  1918  B  840. 

books    and    papers;    Thomas    Mfg.  98  German     American     Bank     v. 

Co.  V.  Knapp,  101  Minn.  432,  112  Smith,  202  Mo.  App.  133,  208  S. 
X.   W.   989;   Billingslea   Grain   Co.       W.  878. 
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its  articles  of  incorporation,  as  required  by  statute,  precludes 
an  action  in  the  state  not  only  by  the  corporation  but  also  by  its 
assignee.^^  The  statutory  bar  against  the  right  to  sue,  for  failure 
to  comply  with  local  statutes,  applies  after  insolvency  so  as  to 
bar  an  action  by  the  receiver.^* 

§  5967.  Noncompliance  with  statute  as  affecting  matters  not 
arising  out  of  contract.'^  A  noncomplying  foreign  corporation, 
although  not  entitled  to  contract,  has  power  to  bring  replevin  to 
recover  its  own  property,  replevin  being  a  tort  action.^* 

§  5969.  Right  of  noncomplying  corporation  to  defend  action. 

A  foreign  corporation,  as  a  defendant,  may  appear  specially 
to  raise  the  question  of  the  jurisdiction  of  the  court,  although 
it  has  not  complied  with  the  statutes  relating  to  such  corpora- 
tions.*'' 

§  5971.  Effect  of  noncompliance  in  federal  courts."    If  the 

contract  is  not  void,  prohibition  against  actions  in  the  courts  of 
the  state  does  not  prevent  actions  in  a  federal  court.*®  But  it  is 
held  that  a  foreign  corporation  which  cannot  sue  in  a  state 
court  for  failure  to  comply  with  state  requirements  cannot  better 
itself  by  removing  the  case  to  a  federal  court.' 

§  5972.  Effect  of  compliance  after  institution  of  suit.  Filing 
of  the  articles  of  incorporation  by  a  foreign  corporation  after 
the  making  of  a  contract  but  before  an  action  thereon  is  suffi- 
cient in  Arkansas  under  the  1907  statute,  to  make  the  contract 
enforceable,  although  the  1907  statute  changed  the  law  by  mak- 
ing  the   filing   after   commencement    of   the   action   nugatory.* 

93  Dean    v.    Caldwell,    141    Ark.  98  See  also  §  5995,  infra. 

38,  216  S.  W.  31.  99  Kawin  &  Co.  v.  American  Col- 

94  Lowenmeyer  v.  National  Lum-       ortype  Co.,  243  Pad.  317. 

ber   Co.,  —  Ind.  App.  — ,   125   N.  1  Utah    Const.    Co.    v.    St.    Louis 

E.  67.  Construction  &  Equipment  Co.,  254 

96  See  also  §  5944,  supra.  Fed.  321. 

96  Eex  Beach  Pictures  Co.  v.  2  J.  R.  Watkins  Medical  Co.  v. 
Harry  I.  Garson  Productions,  209  Mosley,  139  Ark.  294,  213  S.  W. 
Mich.  692,  177  N.  W.  254.  385. 

97  State  V.  Bitter  Eoot  Val.  Irri- 
gation Co.,  185  Iowa  60,  169  N.  W. 
776. 
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Failure  to  designate  an  agent  on  wliom  process  may  be  served, 
as  required  by  the  Kentucky  statutes,  bars  the  right  to  sue ;  and 
a  compliance  pending  the  action  is  not  sufficient.*  Business  done 
by  a  foreign  corporation  prior  to  the  issuance  of  a  certificate 
of  authority  cannot  be  validated,  under  the  Texas  statutes,  by 
subsequent  issuance  of  the  certificate.* 

§  5975.  Alleging  and  proving  compliance  with  statutory  con- 
ditions.* Noncompliance  with  state  statutes  as  a  bar  to  an 
action  by  a  foreign  corporation  cannot  be  first  urged  on  a  mo- 
tion for  a  new  trial.® 

§  5978.  Business  vifhich  may  be  transacted  by  foreign  corpora- 
tion complying  with  statutory  requirements.  Compliance  with 
the  Foreign  Corporations  Act  does  not  authorize  a  foreign  cor- 
poration to  sell  its  stock  and  securities  without  first  complying 
with  the  Blue  Sky  Law  (Commission  Act).' 

XVI.  PROCEEDINGS  TO  EXCLUDE  FOREIGN  CORPORATIONS 

§5980.  In  general.* 

§  5983.  By  whom  ouster  proceedings  can  be  maintained.    A 

private  individual,  as  a  taxpayer,  cannot  enjoin  a  foreign  cor- 
poration from  doing  business  in  the  state  without  compliance 
with  statutory  conditions.' 

§  5989.  Remedies  of  corporation  vsrongfuUy  excluded.  Man- 
damus lies  in  favor  of  a  foreign  corporation  to  compel  the 

3  Hayes  v.  West  Virginia  Oil,  6  Watson  v.  Empire  Cream  Sepa- 
Gas  &  By-Products  Co.,  183  Ky.  rator  Co.,  66  Colo.  284,  180  Pac. 
622,  210  S.  W.  174.  685. 

4  Galveston,  H.  &  S.  A.  Ky.  Co.  7  Edward  v.  loor,  205  Mich.  617, 
V.  Hartford  Fire  Ins.  Co.,  —  Tex.  172  N.  W.  620. 

Civ.  App.  — ,  220  S.  W.  781.  8  Quo    warranto    as    remedy    to 

5  Mode  of  proving  authority  of  oust  foreign  corporation,  see 
foreign  corporation  to  do  business       §  3232,  supra. 

within  state,  see  note  in  2  A.  L.  E.  9  De  Peugh  v.  Board  of  Com  'rs, 

1235,    annotating    J.    E.    Watkins       —  Ind.  App.  — ,  126  N.  E.  484. 
Medical   Co.   v.   Martin,   132   Ark. 
108,   2    A.   L.   E.   1230,   200   S.   W. 
238. 
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secretary  of  state  to  deliver  it  a  certificate  authorizing  it  to  do 
business  in  the  state,  where  the  only  question  involved  is  one  of 
law  as  to  the  amount  of  the  fee.^" 

XVII.    ACTIONS  BY  FOEEIGN    CORPORATIONS 

§  5990.  Right  to  maintain  actions.  A  foreign  corporation  is 
not  estopped  to  claim  that  it  has  acquired  a  situs  as  a  resi- 
dent of  a  particular  county,  for  the  purpose  of  suing  therein, 
because  its  attorney  has  made  an  affidavit  in  opposing  a  motion, 
stating  the  corporation  had  no  residence  in  the  state. ^^ 

§5993.  Suit  by  one  foreign  corporation  against  another.^* 

Foreign  corporations  can  sue  other  foreign  corporations  on  a 
transitory  cause  of  action  only  as  matter  of  comity.^' 

§  5995.  Noncompliance  with  statutes  as  affecting  right  to  sue. 

The  Missouri  statute  forbidding  a  foreign  corporation  or  indi- 
vidual trustee  to  foreclose  a  deed  of  trust  covering  property  in 
that  state  without  joining  a  resident  trustee  as  a  party  plaintiff 
does  not  apply  to  a  suit  in  a  federal  court  in  that  state  by  a 
foreign  corporation.^* 

§  5997.  Presumption  of  compliance  with  statutory  conditions. 

It  will  be  presumed  that  a  foreign  corporation  doing  business 
in  a  state  has  complied  with  its  laws,^^  and  hence  the  burden 
of  pleading  and  proving  noncompliance  of  a  foreign  corporation 
with  such  statutory  conditions  precedent,  as  a  bar  to  an  action 
by  such  a  corporation,  is  on  defendant.^^ 

10  state  ex  rel.  Bedford  Coal  By-  15  "Western  IT.  Tel.  Co.  v.  Louis- 
Products  Co.  V.  Fulton,  98  Ohio  St.  ville  &  N.  E.  Co.,  202  Ala.  542, 
350,  121  N.  B.  697.  81  So.  44. 

11  Republic  Motor  Truck  Co.  v.  16  W.  "W.  Kimball  Co.  v.  Read, 
Buda  Co.,  212  Mich.  55,  179  N.  W.  —  Cal.  App.  — ,  185  Pac.  192; 
474.  Northern  Counties  Land  Co.  v.  Ex- 

12  Venue,  see  §  6013,  infra.  celsior   Land,    Mining   &    Develop- 

13  Arizona  Commercial  Min.  Co.  ment  Co.,  — ■  Minn.  — ,  178  N.  W. 
V.  Iron  Cap  Copper  Co.,  233  Mass.  497;  Brioschi-Minuti  Co.  v.  Elson- 
522,  124  N.  E.  281,  where  court  Williams  Const.  Co.,  —  N.  D.  — , 
refused   to   entertain   the   suit   for  172  N.  W.  239. 

various  reasons. 

14  Lane  v.   Equitable   Trust   Co., 
262  Fed.  918. 
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§5998.  Manner  of  raising  defense  of  noncompliance  by 
foreign  corporation.  Allegation  in  a  complaint  of  compliance 
by  plaintiff,  a  foreign  corporation,  with  statutory  requirements, 
cannot  be  denied  on  information  and  belief.^'  A  merely  general 
allegation  of  failure  to  comply  with  the  tax  law  is  bad  as  a 
conclusion  of  law.^*  One  sued  by  a  foreign  corporation,  who  sets 
up  the  defense  that  the  corporation  has  not  complied  with  statu- 
tory conditions  precedent  to  the  transaction  "of  any  business 
within  this  state,"  must  show  by  his  plea  that  the  corporation 
was  transacting  business  within  the  state. ^' 

§  6004,  Necessity  of  pleading  charter  or  corporate  powers. 

A  foreign  corporation  need  not  set  out  in  its  charter,  to  show 
its  capacity  to  sue.^' 

XVIII.    ACTIONS   AGAINST   FOREIGN    CORPORATIONS 

§  6005.  In  general.  In  one  case  it  is  said  that  in  the  absence 
of  legislative  enactment,  a  corporation  cannot  be  sued  outside 
the  state  where  it  was  created.^^  A  proceeding  against  a  foreign 
corporation  to  recover  a  penalty  for  a  violation  of  a  statute  is 
a  civil  action  and  not  a  criminal  one.^*  A  foreign  express  com- 
pany licensed  to  do  business  in  the  state  is  a  resident  of  a  county 
where  it  has  an  agent  and  is  sued  and  served  with  process 
through  the  agent,  for  the  purposes  of  appealing  from  the  deci- 
sion of  a  justice  of  the  peace,  under  the  Missouri  statutes.'^* 

§  6006.  Requisites  to  jurisdiction  to  render  personal  judg- 
ment against  foreign  corporation.  A  personal  judgment  can- 
not be  rendered  against  a  foreign  corporation  unless  it  volun- 

17  Art  Metal  Const.  Co.  v.  A.  P.  ZlFolkes  v.  Central  of  Georgia 
Anderson  Co.,  —  Cal.  — ,  186  Pac.  E.  Co.,  202  Ala.  376,  80  So.  458, 
776.  citing  Pullman  Palace   Car  Co.   v. 

18  Pairmount  Film  Corporation  Harrison,  122  Ala.  149,  82  Am.  St. 
V.   New  Amsterdam   Casualty  Co.,  Eep.  68,  25  So.  697. 

189  N.  T.   App.   Div.   246,   178   N.  22  State   ex   rel.   Jones   v.   Howe 

Y.  Supp.  525.  Scale  Co.,  277  Mo.  213,  210  S.  W.  8. 

19  Brioschi-Minuti  Co  v.  Elson-  23  Kartell  v.  American  Ey.  Ex- 
Williams  Const.  Co.,  —  N.  D.  — ,  press  Co.,  —  Mo.  App.  — ,  225  S. 
172  N.  W.  239.                                         W.  131. 

20  Bass  V.  African  Methodist 
Episcopal  Church,  — Ga.  — ,  104  S. 
E.  437. 
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tarily  appears  or  has  been  doing  business  within  the  state.** 
The  liability  of  a  foreign  corporation  to  be  sued  does  not  depend 
on  the  situs  or  character  of  the  business  out  of  which  the  litiga- 
tion arises  but  on  the  presence  of  the  corporation,  i.  e.,  the  doing 
of  business.*^  A  foreign  corporation  sued  on  a  fidelity  bond  in 
a  state  where  it  is  doing  business  cannot  defend  on  the  ground 
that  the  defrauding  employees  were  nonresidents  and  necessary 
parties.*® 

The  Washington  statute  making  a  foreign  corporation  subject 
to  actions  on  contracts,  after  it  has  ceased  to  exist  as  an  entity 
under  the  Washington  laws,  applies  only  when  the  cause  of 
action  accrued  prior  to  the  withdrawal  from  the  state.*'' 

§  6007.  Who  may  maintain  suit  against  foreign  corporation. 

The  North  Carolina  statute,  copied  from  the  New  York  statute, 
as  to  the  venue  of  actions  against  foreign  corporations,  does  not 
preclude  an  action  in  that  state  on  a  transitory  cause  of  action, 
by  a  nonresident  against  a  foreign  corporation,  on  a  cause  of 
action  arising  out  of  the  state.*^ 

§  6008.  Actions  which  may  be  brought  against  foreign  cor- 
porations. A  nonresident  may  sue  a  foreign  corporation  on  a 
transitory  cause  of  action  anywhere  it  can  be  found.*'  A  foreign 
corporation  may  be  sued  on  a  transitory  cause  of  action  arising 
outside  the  state,  where  doing  business  in  the  state  and  duly 
served  with  process.*"  Under  the  New  York  statute,  service  on 
the  designated  agent  of  a  foreign  corporation  is  good  although 
the  cause  of  action  arose  in  another  state ;  *i  but  under  such 
statute,  a  foreign  corporation  cannot  be  sued  in  New  York,  after 

34Vicksburg,  S.  &  P.  Ey.  v.  De  Llewellyn  Iron  Works,  105  Wash. 

Bow,   148    Ga.    738,   98    S.   E.    381,  98,   177  Pac.   692,   and  see   §  6046, 

rev'g    on    other,  grounds    21    Ga.  infra. 

App.  732,  95  S.  E.  261;  De  Bow  v.  aSLedford    v.    Western    U.    Tel. 

Vicksburg,    S.    &   P.    Ey.,    23    Ga.  Co.,  179  N.  C.  63,  101  S.  E.  533. 

App.  715,  99  S.  E.  317.  29  Ledford    v.    Western    XT.    Tel. 

25  Walsh  V.  Atlantic  Coast  Line  Co.,  179  N.  C.  63,  101  S.  E.  533. 

E.  Co.,  256  Fed.  47.  30  Atchison,  T.  &  S.  F.  Ey.   Co. 

^  26  Eansburg     v.     United     States  v.  Weeks,  248  Fed.  970. 

Fidelity   &   Guaranty   Co.,  —  Ind.  31  Philadelphia   &  Beading   Coal 

App.  — ,  124  N.  E.  765.  &  Iron  Co.  v.  Kever,  260  Fed.  534. 

27  Gerrick     &     Gerrick     Co.     v.  If  the  cause  of  action  against  a 
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it  has  ceased  to  do  business  therein,  on  a  cause  of  action  arising 
in  another  state,  although  the  designation  of  an  agent  to  re- 
ceive service  of  process  has  not  been  revoked.** 

§  6009.  Jurisdiction — Federal  courts.  A  foreign  corporation 
may  be  sued  in  the  federal  courts  as  a  nonresident.*' 

§  6012.  Effect  of  appearance.  Appearance  by  a  foreign  cor- 
poration submits  itself  to  the  jurisdiction  of  the  court.**  An  ap- 
pearance by  a  foreign  corporation  merely  to  attack  the  service 
on  the  ground  that  a  proper  person  was  not  served  is  a  special 
appearance.**  A  plea  or  motion  filed  by  a  defendant  foreign 
corporation,  setting  up  that  it  was  not  and  never  had  been 
transacting  business  in  the  state,  is  not  a  plea  to  the  merits, 
and  hence  is  a  special  rather  than  a  general  appearance.*® 

§6013.  Venue.  A  constitutional  provision  as  to  the  counties 
in  which  a  foreign  corporation  may  be  sued  does  not  deprive 
the  legislature  of  power  to  provide  for  additional  places  where 
such  corporations  may  be  sued.*''  A  foreign  corporation,  by 
compliance  with  the  statutes,  acquires  no  county  residence,  within 
the  venue  statutes.**  A  foreign  railroad  company  is  properly 
sued  for  a  tort  in  the  county  through  which  its  road  ran, 
although  an  individual  defendant  resided  in  another  county.*' 

foreign   corporation  arises   outside  37  Prairie  Oil  &  Gas  Co.  v.  Dis- 

New   York,    there    is    no    jurisdic-  trict  Court,  —  Okla.  — ,  174  Pae. 

tion  in  the  New  York  courts  unless  1056. 

the    corporation    has    property    in  38  Pekin  Cooperage  Co.  v.  Duty, 

New  York.    Loeb  v.  Star  &  Herald  140  Ark.  135,  215  S.  W.  715;  Eyan 

Co.,  187  N.  Y.  App.  Div.  175,  175  v.    Inyo    Cerro    Gordo    Mining    & 

N.  Y.   Supp.  412.  Power   Co.,   —   Cal.   App.   — ,   183 

32  Chipman    v.    Thomas    B.    Jef-  Pac.  250. 

fery  Co.,  260  Fed.  856.                    '  A     foreign     corporation     doing 

SSPolkes   V.   Central   of   Georgia  business    in    California    does    not 

E.  Co.,  202  Ala.  376,  80  So.  458.  establish   a   residence   in  any  par- 

34  Davis  V.  Central  New  Hamp-  ticular  county,  such  as  is  contem- 
shire  Power  Co.  of  Maine,  —  N.  plated  by  the  statutes  relating  to 
H.  — ,  109  Atl.  263.  place  of  trial.     Eyan  v.  Inyo  Cerro 

35  Kluver  v.  Middlewest  Grain  Gordo  Mining  &  Power  Co.,  —  Cal. 
Co.,  —  N.  D.  — ,  173  N.  W.  468.  App.  — ,  183  Pae.  250. 

36  State  V.  Bitter  Boot  Val.  Irri-  39  Smyer  v.  Southern  E.  Co.,  110 
gation    Co.,    185   Iowa   60,   169   N.  K.  C.  292,  96  8.  E.  483. 

W.  776. 
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A  foreign  corporation  which  has  complied  with  the  Michigan 
statutes  has  the  situs  of  domestic  corporations  for  jurisdictional 
purposes  so  as  to  be  authorized  to  sue  in  the  county  o£  its  prin- 
cipal  place  of  business  for  breach  of  contract  by  another  foreign 
corporation.*" 

In  many  states  special  statutes  fix  the  venue  of  actions  against 
foreign  corporations.*^  In  Arkansas  a  foreign  corporation  may 
be  sued  in  a  county  where  it  has  a  branch  office  or  place  of 
business.*^  In  California,  compliance  with  the  statutes  relating 
to  foreign  corporations  does  not  give  a  foreign  corporation  a  resi- 
dence in  the  state  nor  give  it  the  rights  of  a  domestic  corporation 
in  regard  to  the  place  of  trial  of  actions ;  and  a  foreign  corpora- 
tion is  not  entitled  to  have  an  action  against  it  for  personal 
injuries  tried  in  the  county  where  the  injuries  obcurred.*'  The 
Iowa  statute  provides  that  when  a  corporation  has  "an  office  or 
agency  in  any  county  for  the  transactions  of  business,"  any 
actions  "growing  out  of  or  connected  with  the  business  of 
that  office  or  agency  may  be  brought  in  the  county  where  such 
office  or  agency  is  located."  Thereunder,  where  a  foreign  cor- 
poration had  its  main  office  in  one  county  and  sued  its  agent 
at  its  office  in  another  county,  the  agent  could  not  sue  for  mali- 
cious prosecution  in  the  latter  county.**  In  Missouri,  a  foreign 
insurance  company  is  suable  either  in  the  county  where  the  cause 
of  action  accrued  or  in  any  county  where  such  foreign  corpora- 
tion has  an  agent  for  the  transaction  of  its  usual  and  customary 
business.**  In  Texas,  an  action  against  a  foreign  corporation  may 
be  brought  in  a  county  where  it  has  an  agent ;  and  it  is  imma- 
terial that  it  was  agreed  that  such  agent  was  to  have  no  authori 
ity  to  accept  or  receive  service  of  process.*® 

MEepublie  Motor   Truck   Co.   v.  139  Ark.  101,  213  S.  W.  21. 

Buda  Co.,  212  Mieh.  55,  179  N.  W.  43  Ryan    v.    Inyo     Cerro    Gordo 

474.  Mining  &  Power  Co.,  —  Cal.  App. 

41  See  Prairie  Oil  &   Gas   Co.  v.  — ,  183  Pae.  250. 

District    Court,   —    Okla.    — ,    174  44Ewing  v.  Hawkeye  Oil  Co.,  — 

Pac.  1056,  and  also  vol.  1,  §  397.  Iowa   — ,    174   N.    W.    942,    distin- 

Venue  of  actions  against  foreign  guishing  Locke  v.  Chicago  Chron- 

insurance  corporations,  under  Kan-  icle,  107  Iowa  390,  78  N.  W.  49. 

sas  statutes,  see  Nowak  v.  Bank-  45  State    ex    rel.    Standard    Fire 

ers'   Life  Ins.   Co.,   103   Kan.    778,  Ins.  Co.  of  Hartford  v.  Gantt,  274 

176  Pac.  654.  Mo.  490,  203  S.  W.  964. 

42  Ft.  Smith  Iron  &  Steel  Mills  46  Advanee-Eumely  Thresher  Co. 
V.  Southern  Bound  Bale  Press  Co.,  v.    Moss,    —    Tex.    Civ.    App.    — , 
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Under  the  federal  statute  providing  that  where  jurisdiction  is 
founded  on  diversity  of  citizenship,  suit  shall  be  brought  in  the 
district  of  the  residence  of  either  the  plaintff  or  defendant,  a 
foreign  corporation  has  no  residence  outside  the  state  of  its  crea- 
tion.*'' A  suit  by  one  foreign  corporation  against  another  to 
enjoin  a  breach  of  contract  to  deliver  gas  in  the  state  where 
suit  is  brought  is  not  a  "local  suit"  or  one  to  "enforce  a  lien 
upon  or  claim  to  property ' '  within  the  district,  within  the  federal 
statutes,  so  as  to  authorize  a  bringing  of  the  suit  in  the  dis- 
trict where  both  parties  are  nonresidents.** 

§  6014.  Right  of  foreign  corporation  to  defend  suit  against 
it.*9 

§  6015.  Right  of  foreign  corporation  to  assert  as  a  defense 
noncompliance  with  statutory  requirements.*' 

§6016.  Pleadings  in  actions  against  foreign  corporations.*^ 

The  defense  that  defendant  is  a  foreign  corporation  not  subject 
to  the  jurisdiction  of  the  court  because  not  doing  business  in 
the  state  should  be  raised  by  plea  in  abatement  rather  than  by 
motion  to  quash. *^ 

§  6017.  Statute  of  limitations  and  laches  as  a  defense.*^ 

XIX.    SERVICE   OF  PROCESS   ON   FOREIGN    CORPORATIONS 

§  6020.  Consent  to  prescribed  manner  of  service  implied  from 
doing  business  in  state.  A  nonresident  insurance  company  doing 
business  in  Iowa  will  be  conclusively  presumed  to  have  com- 
plied with  the  statute  requiring  the  filing  of  an  agreement  that 
service  of  process  may  be  made  on  the  state  auditor.** 

213  S.  W.  690.     See  alao  Atchison,  «  See   §  5969,.  supra. 

T.  &  S.  F.  E.  Co.  V.  Stevens,  109  SO  See  §§5953,  5954,  supra. 

Tex.  262,  206   S.  W.  921,  aff'g  —  61  See  also  §3082,  supra. 

Tex.  Civ.  App.  — ,  192  S.  W.  304.  62  Daniels  v.  Yarhola  Pipe  Line 

47  MeCullough  v.  United  Gro-  Co.,  —  Mo.  App.  — ,  206  S.  W. 
cers'    Corporation,    247    Fed.    880,  600. 

and  see  Fletcher  Cyc.  Corp.   §  396.  63  See   §  398,  supra. 

48  Kansas  Gas  &  Electric  Co.  v.  B4Flinn  v.  Western  Mut.  Life 
Wichita  Natural  Gas  Co.,  266  Fed.  Ass'n,  —  Iowa  — ,  171  N.  W.  711. 
614. 
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§  6021.  Doing  business  essential  to  jurisdiction  in  personam.^^ 

A  foreign  corporation  is  not  subject  to  service  of  process  unless 
doing  business  within  the  state,^^  and  a  state  statute  relating  to 
service  of  process  is  not  applicable  to  a  foreign  corporation  not 
doing  business  in  the  state.^''  A  state  statute  making  agents  for 
the  service  of  process  on,  any  person  receiving  money  on  account 
of  any  contract  of  insurance,  does  not  apply  to  a  foreign  cor- 
poration soliciting  insurance  by  agents  where  not,  legally  speak- 
ing, doing  business  in  the  state. ^*  Residence  of  the  president  of 
a  foreign  corporation  in  the  state,  where  it  is  not  doing  business 
in  the  state,  does  not  authorize  service  of  process  on  him.^®  In 
New  York,  the  unrevoked  designation  by  a  foreign  corporation  of 
a  person  on  whom  process  may  be  served  does  not  make  the 
corporation  subject  to  suit  in  New  York  after  it  has  removed 
from  the  state,  where  the  cause  of  action  arose  outside  of  the 
state.80 


56  Note  on  ' '  Eight  to  serve  proc- 
ess ou  public  officer  or  designated 
agent  of  foreign  corporation  in 
action  arising  out  of  transaction 
in  another  state,"  see  Ann.  Cas. 
1918  A  392. 

56  Davenport  v.  Superior  Court, 
—  Cal.  — ,  191  Pae.  911;  Pemble- 
ton  V.  Illinois  Commercial  Men's 
Ass'n,  289  111.  99,  124  N.  E.  355; 
Jones  V.  Illinois  Cent.  E.  Co.,  — 
Iowa  — ,  175  N.  W.  316. 

A  foreign  corporation  cannot  be 
served  with  process  in  a  state 
where  it  is  not  doing  business,  has 
no  property,  and  where  it  has  ap- 
pointed no  agent  to  accept  service. 
Pine  Hill  Coal  Co.  v.  Gusieki,  261 
Fed.  974. 

Where  a  foreign  .  corporation  is 
not  doing  business  in  the  state, 
and  has  never  filed  with  the  state 
auditor  written  authority  for  him 
to  accept  service  for  it,  service 
of  a  summons  on  the  deputy  state 
auditor  is  not  service  on  the  cor- 
poration. Schwabe  v.  American 
Eural  Credits  Ass'n,  —  Neb.  — , 
175  N.  W.  678. 


Service  of  summons  cannot  be 
made  in  the  state  where  the  com- 
pany is  doing  business  in  the  state 
only  by  a  salesman  who  maintains 
an  office  therein  and  merely  takes 
orders  subject '  to  confirmation  by 
and  shipped  from  the  home  of&ce. 
Foreign  Products  Co.  v.  C.  C.  Men- 
gel  &  Bro.  Co.,  193  N.  Y.  App. 
Div.  951,  184  N.  Y.  Supp.  457, 
following  Beck  v.  North  Packing 
&  Provision  Co.,  159  N.  Y.  App. 
Div.  418,  144  N.  Y.  Supp.  602. 

What  constitutes  doing  business 
in  state,  see  §§  5916-5940,  supra. 

57  Pembleton  v.  Illinois  Commer- 
cial Men's  Ass'n,  289  111.  99,  124 
N.  E.  355,  Nebraska  statute. 

58  Pembleton  v.  Illinois  Commer- 
cial Men's  Ass'n,  289  111.  99,  124 
N.  E.  355. 

59  Wollman  v.  Newark  Star  Pub. 
Co.,  190  N.  Y.  App.  Div.  933,  179 
N.  Y.  Supp.  899. 

60  Chipman  v.  Thomas  B.  Jeffrey 
Co.,  251  U.  S.  373,  64  L.  Ed.  314, 
aff'g  260  Fed.  856. 
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§  6023.  Service  on  foreign  corporation  engaged  in  interstate 
commerce.  The  statute  requiring  filing  of  the  name  of  an  agent 
on  whom  process  may  be  served  does  not  apply  to  corporations 
engaged  in  interstate  commerce. ^^ 

§  6025.  Place  of  making  service.  A  statute  is  constitutional 
which  permits  service  on  agents  of  foreign  corporations  in  any 
county  including  counties  outside  the  county  where  the  action 
is  brought  or  pending.^*  Statutes  providing  that  service  of  sum- 
mons may  be  made  upon  an  agent  of  a  foreign  corporation  at 
any  place  within  the  state  is  not  unconstitutional  as  discriminat- 
ing against  foreign  corporations  nor  as  violating  the  Fourteenth 
Amendment  of  the  Federal  Constitution.®^ 

§  6030.  Upon  whom  process  may  be  served  generally.®*    An 

agent  of  a  foreign  corporation  cannot  be  served  with  process 
unless  his  authority  and  the  business  in  which  he  is  engaged 
is  of  such  a  character  that  it  may  be  said  that,  in  his  person, 
the  corporation  is  there  present ;  but  an  agent  authorized  to  take 
orders,  make  adjustments,  and  dispose  of  corporate  property 
within  the  state  is  such  an  agent.®*  Summons  cannot  be  served 
on  an  employee  whose  duties  are  purely  mechanical  such  as 
installing  an  engine.®®  Of  course,  service  cannot  be  made  on  a 
resident  broker  who  had  never  been  an  agent  of  the  foreign 
corporation.®''  An  agent  of  a  local  railroad  company  is  not 
subject  to  service  of  process  as  agent  of  a  foreign  railroad  com- 
pany because  the  former  sells  tickets  with  coupons  over  the 
latter  road,  as  a  through  ticket.®^  Under  the  Nebraska  statutes 
as  to  service  of  insurance  companies,  any  person  who  with 
authority  receives  or  receipts  for  money  from  other  persons  to 

61  Eeichert    v.    Ellis    Ferry    Co.,  65  Nienhauser   v.   Eobertson   Pa- 

184  Ky.  150,  211  S.  W.  403.  per   Co.,  —  Minn.  — ,   178   N.   W. 

62Pekin  Cooperage  Co.  v.  Duty,  504. 

140  Ark.  135,  215  S.  W.  715.  66  Alaska    Pacific    Nav.    Co.    v. 

63Pekin  Cooperage  Co.  v.  Duty,  Southwark     Foundry     &     Machine 

140  Ark.  135,  215  S.  W.  715.  Co.,  104  Wash.  346,  176  Pac.  357. 

64 Persons     held     "agents"     of  67 Atlantic   &   Gulf   Grocery   Co. 

foreign   corporation  subject  to   be  v.    Aetna   Mills    Co.,    77   Fla.    113, 

served  with  process,  see  Grams  v.  80  So.  738. 

Idaho     Nat.     Harvester     Co.,     105  68  Jones  v.  Illinois  Cent.  E.  Co., 

Wash.  602,  178  Pac.  815.  —  Iowa  — ,  175  N.  W.   316. 

923 


§  6030]  Private  Cokpokations  [Ch.  65 

be  remitted  to  the  company  for  a  policy  is  deemed  an  agent  on 
whom  process  may  be  served.®^  In  case  of  a  foreign  surety 
company,  coming  within  the  class  of  foreign  insurance  com- 
panies, service  of  process  must  be  made,  under  the  Mississippi 
statute,  on  the  agent  appointed  as  required  by  statute.'"' 

Service  of  process  on  a  domestic  corporation  as  the  agent  of 
a  foreign  corporation  is  authorized  where  it  in  fact  acts  as  an 
agent  although  the  contract  under  which  it  acts  expressly  pro- 
vides that  it  should  not  be  construed  as  creating  an  agency.''^ 
Service  of  process  cannot  be  made  on  a  domestic  corporation  as 
the  agent  or  substitute  for  a  foreign  corporation  merely  because 
most  or  all  of  the  stock  of  the  domestic  company  is  owned  by 
the  foreign  company.''^  Service  of  process  on  a  foreign  cor- 
poration as  agent  of  another  foreign,  corporation  is  proper 
where  the  agent  might  have  been  served  if  an  individual.'* 

Declarations  of  the  person  served  or  of  any  other  person  in 
the  office  are  not  binding  on  the  corporation  to  show  that  the 
person  served  was  such  an  agent  of  a  foreign  corporation  as 
could  be  legally  served.''* 

§6031.  Exclusiveness   of  statutory  method  of  service.    A 

statute  providing  that  process  against  a  foreign  insurance  com- 
pany "may"  be  served  on  the  insurance  commissioner  is  not 
exclusive.''^ 

§6033.  Service  upon  designated  state  official.  The  statute 
authorizing  service  of  summons,  in  actions  against  foreign  cor- 
porations, on  the  corporation  commissioner,  does  not  apply  to  a 
corporation  which  had  withdrawn  from  the  state  several  years 
before  the  statute  was  enacted.''*     In  Kansas  service  on  the 

69  Crews  v.  Illinois  Commercial  13  Calhoun  Mills  v.  Black  Dia- 
Men's  Ass'n,  256  Fed.  268,  hold-  mond  Collieries,  112  S.  C.  332,  99 
ing  that  isolated  act  of  transfer-       S.  E.  821. 

ling     money     did     not     continue  T4  Loeb    v.    Star   &    Herald    Co., 

agency  after  acceptance  of  money.       187  N.  Y.   App.   Div.  175,  175  N. 

70  National  Surety  Co.  v.  Board       T.  Supp.  412. 

Sup'rs   Holmes   County,   120   Miss.  VS  Carr     v.     Aetna     Accident    & 

706,  83  So.  8.  Liability  Co.,  263  Pa.  87,  106  Atl. 

71  McNeill    V.    Electric    Storage  107,  rev'g  64  Pa.  Super.  Ct.  343. 
Battery   Co.,.  109   S.   C.   326,  96  S.  76  Beedle    v.    Stondall    Land    & 
E.  134.  Timber  Co.,  96  Ore.  590,  189  Pae. 

72  Atchison,  T.  &  S.  F.   Ey.   Co.  427. 
V.  Weeks,  248  Fed.  970. 
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superintendent  of  insurance  is  allowed  only  where  the  action 
is  brought  in  the  county  in  which  plaintiff  resides  or  the  county 
in  which  the  cause  of  action  arose.''''  Where  a  foreign  insurance 
corporation  is  doing  business  in  Arkansas  without  compliance 
with  local  statutes,  it  is  estopped  to  deny  that  the  superintendent 
of  insurance  was  its  agent  for  service  of  process.''*  If  service 
on  a  foreign  insurance  company  is  required  to  be  made  on  the 
state  auditor,  service  may  be  made  on  the  commissioner  of  in- 
surance where  a  later  statute  provides  that  the  powers  and 
duties  of  the  auditor  relating  to  insurance  shall  be  vested  in  the 
commissioner  of  insurance.''^ 

§6035.  Service  on  "managing  agent,"  "superintendent," 
etc.,  other  than  executive  officers.  A  mere  office  employee  of  a 
foreign  corporation  which  purchases  goods  in  New  York  City, 
who  has  no  discretion  and  merely  keeps  the  company  advised  as 
to  market  conditions,  is  not  a  "general  manager"  who  may  be 
served  with  process.*"  The  private  secretary  of  an  advertising 
solicitor  is  not  a  ' '  managing  agent ' '  who  may  be  served.'^  That 
one  assumed  to  act  as  managing  agent  does  not  make  him  a 
proper  person  to  serve,  unless  he  was  authorized  by  the  cor- 
poration to  so  act.*^  The  fact  that  an  agent  of  a  foreign  cor- 
poration is  paid  by  a  commission  does  not  preclude  his  being 
a  "business  agent"  on  whom  process  may  be  served.*'  Where  a 
federal  statute  provides  for  service  of  process  on  the  resident 
agent  of  a  foreign  surety  company  or  upon  the  clerk  of  the 
district  court,  substituted  service  on  the  resident  agent  is  not 
sufficient.** 

77  Shearer  v.  Farmers'  Life  Ins.  82  Loeb  v.  Star  &  Herald  Co., 
Co.,  106  Kan.  574,  189  Pac.  648.             187   N.   Y.   App.   Div.   175,   175  N. 

78  North      American     Union     v.       Y.  Supp.  412. 

Oliphant,    141    Ark.    346,    217     S.  83  Charles    Ehrlich    &    Co.    v.    J. 

W.  1.  Ellis    Slater    Co.,   —   Cal.    — ,   192 

79Plinn    v.    Western    Mut.    Life  Pae.  526. 

Ass'n,  —  Iowa  — ,  171  N.  W.  711.  Who    is   "business   agent,"    un- 

80  Metropolitan  Bank  of  New  der  California  statute,  see  also 
York  V.  Baker,  Hamilton  &  Pacific  Knapp  v.  Bullock  Tractor  Co.,  242 
Co.,  178  N.  Y.  Supp.  140.  Fed.  543. 

81  Loeb  V.  Star  &  Herald  Co.,  84  United  States  ex  rel.  Yarnell 
187  N.  Y.  App.  Div.  17.5,  175  N.  Y.  v.  Southern  Dredging  Co.,  251 
Supp.  412.  Fed.  400. 
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§6040.  Service  on  local  agent.  A  "local"  agent  of  a  for- 
eign corporation,  subject  to  be  served  with  process  under  the 

Texas  statutes,  is  "an  agent  at  a  given  place  or  within  a  dis- 
trict."" 

§  6041.  Service  on  officer  casually  or  temporarily  in  state. 
A  conductor  of  a  railroad  company  cannot  be  served  with 
process  as  its  agent  where  he  performs  no  services  for  the  com- 
pany in  the  state.'^ 

§  6045.  Effect  of  termination  of  agency  on  service.     One 

who  has  ceased  to  represent  a  foreign  corporation  as  its  agent 
cannot  be  served  with  process.*'  Unless  otherwise  provided  by 
statute,  service  cannot  be  made  on  a  statutory  agent  designated 
as  such  for  service  of  process,  after  he  had  left  the  company, 
although  the  designation  was  not  formally  revoked.**  In  New 
York,  if  the  person  designated  as  agent  on  whom  process  may 
be  served,  revokes  his  appointment,  service  may  still  be  made  on 
the  secretary  of  state.*'  Revocation  of  the  appointment  of  an 
agent  to  receive  service  of  process  is  valid  although  not  sanc- 
tioned by  formal  action  of  the  board  of  directors.'" 

§  6046.  Effect  of  withdrawal  of  corporation  from  the  state. 
Under  the  New  York  law,  where  a  foreign  corporation  appoints 
an  agent  on  whom  process  may  be  served,  and  then  removes  from 
the  state,  service  on  the  agent  is  invalid  in  an  action  on  a  con- 
tract made  and  to  be  performed  in  another  state,  where  no  act 
of  breach  or  performance  was  done  in  New  York.'^     After  a 

86  Alley  V.  Bessemer  Gas  Engine  90  People 's  Tobacco  Co.  v.  Amer- 

Co.,  262  Fed.  94.  ican  Tobacco  Co.,  246  U.  S.  79,  62 

86  Atchison,  T.  &  S.  P.   Ry.  Co.       L.  Ed.  587. 

V.  Weeks,  248  Fed.  970.  91  Chipman  v.  Thomas  B.  JefEery 

87  State  V.  Bitter  Boot  Val.  Ir-  Co.,.  251  U.  S.  373,  64  L.  Ed.  314, 
ligation  Co.,  185  Iowa  60,  169  N.  aff'g  260  Fed.  856,  holding  that 
W.  776;  Kluver  v.  Middlewest  under  the  New  York  statutes  re- 
Grain  Co.,  —  N.  D.  — ,  173  N.  W.  quiring  foreign  corporations  to 
468.  designate  an  agent  on  whom  serv- 

88  Gerrick  &  Gerrick  Co.  v.  ice  may  be  made,  service  on  such 
Llewellyn  Iron  Works,  105  Wash.  an  agent  is  not  good  where  the 
98,  177  Pac.  692.  cause    of    action    arose    after    the 

89  Saxe  v.  Sugarland  Mfg.  Co.,  corporation  ceased  to  do  business 
189'  N.  Y.   App.   Div.   204,   178   N.  in  the  state. 

Y.  Supp.  454. 
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foreign  corporation  has  surrendered  authority  to  do  business  in 
New  York,  it  cannot  be  served  with  process  unless  the  action 
is  to  enforce  a  liability  incurred  prior  to  the  filing  of  the  sur- 
render.^^ Service  of  summons  on  the  secretary  of  state  and 
the  local  agent  designated  by  a  foreign  corporation  is  not  effec- 
tive where  made  after  the  corporation  had  withdrawn  from  the 
state,  the  agency  had  ceased,  and  the  corporation  had  been 
declared  nonexistent  for  nonpayment  of  license  fees.®' 

Where  a  subsidiary  corporation  amounts  to  but  little  more 
than  a  bookkeeping  arrangement,  created  on  withdrawal  of  the 
parent  foreign  corporation  from  a  state,  and  all  the  subsequent 
deals  are  conducted  with  the  local  agent  of  the  subsidiary  rather 
than  its  officers,  the  filing  of  notice  of  withdrawal  from  the  state 
does  not  prevent  service  of  process  on  it  in  such  state.®* 

§  6051.  Service  in  suits  in  federal  courts.  The  state  law  gov- 
erns as  to  who  may  be  served  with  process,  in  an  action  in  a 
federal  court  against  a  foreign  corporation.®* 

§6056.  Acceptance  of  service  by  a,gent.  A  statute  permit- 
ting "acceptance"  of  service  by  the  state  auditor,  in  actions 
against  foreign  insurance  companies,  does  not  require  an  accept- 
ance of  service,  where  service  is  actually  made  on  the  auditor.®® 


92  Hexter  v.  Day-Elder  Motors 
Co.,  192  N.  Y.  App.  Div.  394,  182 
N.  Y.  Supp.  717. 

93  Gerriek  &  Gerrick  Co.  v. 
Llewellyn  Iron  Works,  105  Wash. 
98,  177  Pac.  692. 

91  Cutler  V.  Cutler-Hammer  Mfg. 
Co.,  266  Fed.  388. 

98  Walsh  V.  Atlantic  Coast  Line 
E.  'Co.,  256  Fed.  47. 


If  a  foreign  corporation  is  doing 
business  in  the  district,  service  on 
it  is  sufficient  in  the  federal 
courts  where  it  would  be  valid 
under  the  state  law.  Walsh  v. 
Atlantic  Coast  Line  E.  Co.,  256 
Fed.  47. 

96  Flinn  v.  Western  Mut.  Life 
Ass'n,  —  Iowa  — ,  171  N.  W.  711. 
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Massachusetts  Trusts  and  Kindeed  Associations 

§  6059.  Definition  and  nature — In  general. 

§  6061.  —  Agreement  as  constituting  partnership. 

§  6063.  Eeasons  and  advantages  of   trust  instead   of   corporation. 

§  6067.  Form  and  contents  of  trust  agreements. 

§  6086.  Shares  and  certificates  of  stock. 

§  6091.  Duration  and  termination  of  trust. 

§  6095.  Eights,  powers  and  duties  of  trustees — Liability  on  contracts. 

§  6103.  —  Actions  by  or  against  trustee. 

§  6115.  Taxation. 

§  6059.  Definition  and  nature — In  general.^  The  agreement 
of  trust  creates  a  voluntary  assoeiation  with  a  collective  title  .^ 
A  trust  under  which  the  trustees  are  to  carry  on  a  manufacturing 
business  is  essentially  different  from  an  ordinary  real  estate  trust 
of  the  kind  familiar  in  Massachusetts.*  A  common-law  corpora- 
tion, in  the  form  of  an  unincorporated  trust,  having  powers  and 
privileges  not  possessed  by  individuals  or  partnerships,  is,  by 
constitutional  provision,  within  the  term  ' '  corporations ' '  as  used 
in  the  article  relating  to  the  right  to  sell  stock.* 

§  6061.  —  Agreement  as  constituting  partnership.  The  test 
to  determine  whether  an  association  is  a  trust  or  a  partnership  is 
the  power  of  control.  If  the  certificate  holders  have  the  power 
of  control,  it  is  a  partnership ;  if  the  trustee  has  the  power  it  is 
a  trust.^    "Where  the  articles  of  association  provide  that  a  meet- 

1  See    Bingham    v.    Graham,    —  Z  See  Adams   v.   Swig,  —  Mass. 

Tex.  Civ.  App.  — ,  220  S.  W.  105;  — ,  125  N.  E.  857. 

Oil  Lease  &  Eoyalty  Syndicate  v.  3  Malley   v.   Bowditeh,   259   Fed. 

Beeler,  —  Tex.   Civ.  App.  — ,  217  809,  7  A.  L.  E.  608. 

S.  W.  1054.  *  Home  Lumber  Co.  v.  Hopkins, 

For  article  on  nature  of  Massa-  107   Kan.   153,   190   Pac.   601,   and 

ohusetts    business    trusts,    see    27  see   §  16,  supra. 

Yale  L.  J.  677-683.     See  also  note  5  Simson  v.   Klipstein,   262   Fed. 

in  7  A.  L.  E.  612.  823. 
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ing  of  the  certificate  holders  may  be  called  at  any  time  and 
that  they  may  amend  any  and  all  of  the  articles  of  association 
except  in  minor  matters,  the  association  is  a  partnership  and  not 
a  trust;  and  it  is  not  necessary  that  the  power  of  control  be 
actually  exercised  to  constitute  a  partnership.^  Where  trustees 
are  given  exclusive  management  and  control,  and  the  shareholders 
have  no  voice  in  the  management  and  no  right  even  to  call  for 
an  accounting  by  the  trustees,  the  association  is  not  a  partner- 
ship but  a  trusts  Where  shareholders  have  no  control  over  the 
trustees  and  persons  dealing  with  the  trustees  can  look  only  to 
tlie  trust  property  for  satisfaction,  the  agreement  creates  a  trust 
rather  than  a  partnership.' 

§  6063,  Reasons  and  advantages  of  trust  instead  of  corpora- 
tion.9 

§  6067.  Form  and  contents  of  trust  agreements.'" 

§  6086.  Shares  and  certificates  of  stock.  The  words  ' '  certifi- 
cates of  stock"  as  used  in  a  statute  may  apply  to  certificates  in 
a  trust.''  A  Massachusetts  trust  is  an  association  ' '  having  powers 
and  privileges  not  possessed  by  individuals  or  partnerships, ' '  so 
as  to  be  within  the  Blue  Sky  Law  sq  far  as  the  right  to  sell  its 
stock  is  concerned.'^  An  application  by  a  foreign  common-law 
corporation  for  leave  to  sell  securities  and  stock  in  the  state, 
under  the  Blue  Sky  Law,  should  be  considered  and  passed  on 
according  to  the  merits.'* 

For  illustration  of  agreement  of  superseding    private    corporations, 

association    held    a    trust    rather  see    53    Am.    L.   Eev.    759-761;    89 

than   a   partnership,   see    Davis   v.  Cent.    L.    J.    275-277.      Article    on 

Hudgins,  —  Tex.  Civ.  App.  — ,  225  passing  of  the  corporatioft  in  busi- 

S.  W.  73,  citing  Bingham  v.  Gra-  ness,  see  2  Minn.  L.  Eev.  401-414. 

ham,  —  Tex.  Civ.  App.  — ,  220  S.  10  For  form  of  trust  agreement, 

W.  105.  see  Adams  v.   Swig,  —  Mass.  — , 

6Simson  v.   Klipstein,   262   Fed.  125  N.  E.  857. 

823.  llMalley  v.  Bowditch,  259  Fed. 

7  Home  Lumber  Co.  v.  Hopkins,  809,  7  A.  L.  R.  608. 

107  Kan.  153,  190  Pac.  601.  12  Home  Lumber  Co.  v.  Hopkin"*, 

8  Home  Lumber  Co.  v.  Hopkins,       107  Kan.  153,  190  Pac.  601. 

107  Kan.  153,  190  Pac.  601,  review-  13  Home  Lumber  Co.  v.  Hopkins, 

ing  the  decisions  at  length.  107  Kan.  153,  190  Pac.  601. 

9  Article    on    common-law    trusts 

X  Priv.  Corp.— 59 
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§  6091.  Duration  and  termination  of  trust.  The  appointment 
of  a  receiver  for  a  common-law  corporation  is  governed,  it  seems, 
by  the  same  general  rules  applicable  to  ordinary  corporations.^* 

§  6095.  Rights,  powers  and  duties  of  trustees— Liability  on 
contracts.  So  far  as  the  signatures  of  trustees  to  corporate 
paper  are  concerned,  the  question  of  their  personal  liability  is 
governed  by  the  same  rules  applicable  to  corporations  proper.^* 
Trustees  who  sign  a  note  "National  Realty  Co.,  By  Simon  Swig, 
Edward  L.  McManus,  Trustees"  are  not  individually  liable 
where  the  association  existed  and  they  had  power  to  act.^^ 

§  6103.  —  Actions  by  or  against  trustee.  If  the  agreement 
constitutes  a  trust  rather  than  a  partnership,  all  the  stock- 
holders need  not  be  made  parties  to  an  action  by  some  of  the 
beneficiaries  against  the  trustees  for  breach  of  trust. ^'' 

§  6115.  Taxation.  The  federal  statute  imposing  a  stamp  tax 
on  certificates  of  stock  applies  equally  well  to  certificates  of 
shares  issued  by  a  trust  organized  as  a  common-law  corporation. ^^ 
The  stamp  tax  on  certificates  of  stock  is  not  unconstitutional,  as 
applied  to  a  trust  to  manage  a  manufacturing  plant,  because  not 
applicable  to  other  associations  issuing  no  muniments  of  title.^^ 


14  Davis  V.  Hudgins,  —  Tex. 
Civ.  App.  — ,  225  S.  W.  73. 

IB  See  Adams  v.  Swig,  —  Mass. 
— ,  125  N.  E.  857. 

16  Adams  v.  Swig,  —  Mass.  — , 
125  N.  E.  857. 


17  Davis  V.  Hudgins,  —  Tex. 
Civ.  App.  — ,  225  S.  W.  73. 

ISMalley  v.  Bowditch,  259  Fed. 
809,  7  A.  L.  E.  608. 

19Malley  v.  Bowditch,  259  Fed. 
809,  7  A.  L.  E.  608. 


930 


INDEX. 


[References  are  to  pages] 
A 

Abandonment 

as  releasing  subscriptions  to  stock,  118. 

of  corporate  business,  see  Receivers,  Dissolution. 

Abatement  and  Revival 

actions  against  officers,  422. 
actions  for  fraud  in  sale  of  stock,  460. 
statutory  liability  of  stockholders,  685. 
on   dissolution  of  corporation,  875. 

effect  of  receivership,  see  Receivers. 

substitution  of  parties,  see  Parties. 

Abbreviations 

corporate  signature,  249. 

Abdication 

see  Officers. 

Abode 

see  Domicile,  Foreign  Corporations,  Nonresidents. 

Abolish 

see   Repeal,  Rescission. 

Abortive  Corporations 

de  facto,  see  De  Facto  Corporations. 

individual  liability  on  failure  to  incorporate,  see  Partnership. 

Absence 

see  Nonresidents,  Limitation  of  Actions,  Directors. 

Absorb 

see  Consolidation,  Merger,  Monopolies,  Reorganization,  Transfer  of 
Property. 

Abuse 

see  Dissolution,  Libel  and  Slander. 

Academy 

see  Educational  Institutions. 

Acceptance 

of  subscription  to  stock,  92,  93. 
of  offer  to  sell  stock,  621. 
of  charter,  see  Charter, 
of  amendment  of  charter,  700. 
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Accidents 

see  Mistake,  Negligence,  Torts. 

Accommodation  Paper 

power  of  corporation  to  execute,  174. 

Accord  and  Satisfaction 
see  Compromise. 

Accounting 

see  Equity,  Remedies. 

Acknowledgment 

of  corporate  instruments,  253. 

of  signatures  to  incorporation  papers,  51. 

Acquiescence 

see  Estoppel,  Laches,  Ratification. 

Acquire 

see  Powers  of  Corporations,  Transfer  of  Property. 

Actions 

power  of  corporation  to  sue,  456. 

equitable  suits,  457. 

tort  actions,  457. 

interpleader  suit,  458. 

conditions  precedent,  458. 
by  corporation  against  subsidiary,  15. 
by  corporation  on  unpaid  subscriptions,   119. 
by  consolidated  corporation,  799. 

by  stockholders  as  individuals  against  corporation,  655. 
by  receiver,  851,  852. 
after  dissolution  of  corporation,  875. 

as  constituting  doing  business  by  foreign  corporation,  908. 
by  foreign  corporations,  916. 
against  foreign  corporations,  917. 

bringing  of  as  estoppel  to  deny  corporate  existence,  69. 
pending  actions 

effect  of  consolidation  of  corporation  on,  799. 

effect  of  dissolution  of  corporation  pendente  lite,  876. 
abatement,  see  Abatement  and  Revival, 
to  dissolve  corporation,  see  Dissolution, 
for  torts,  see  Torts, 
against  directors   and  other  officers,   see   Directors,   Liabilities   of 

Officers, 
against  promoters,  see  Promoters, 
against  stockholders,  see  Liabilities  of  Stockholders, 
remedies,  see  Remedies. 

in  equity,  see  Equity. 

particular  rerrjedies,  sec  Mandamus,  Injunction,  Quo  Warranto, 
etc. 
stockholders'  suits,  see  Stockholders'  Suits, 
time  to  sue,  see  Statute  of  Limitations. 
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Actions — Continued, 
venue,  see  Venue, 
judgment,  see  Judgment. 

Acts  of  Bankruptcy 

see  Bankruptcy. 

Actual  Book  Value  of  Stock 

what  is,  546. 

Adequate  Remedy  at  Law 

see  Equity. 

Adjournment 

see  Corporate  Meetings,  Directors. 

Administrator 

see  Executors  and  Administrators. 

Admiralty 

jurisdiction  over  action  against  stockholders,  687. 

Admissions 

by  corporate  officers  or  agents,  363-365. 
who  may  bind  company  by,  364,  365. 

Adoption 

see  Ratification,  Promoters. 

Adventure 

see  Joint  Adventure. 

Adverse  Interests 

as  affecting  notice  to  corporate  officer  being  imputed  to  corpora- 
tion, 377. 
power  of  director  or  officer  to  acquire,  see  Officers. 

Adverse  Possession 

corporate  power  to  acquire  title  by,  196. 

Affidavits 

power  of  corporation  to  make,  248. 
depositions,  see  Depositions. 

Affirmative  Defenses 

see  Pleading. 

After-acquired  Property 
see  Mortgages. 

Agent 

power  of  corporation  to  act  as,  168. 
admissions  by  as  binding  company,  365. 
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Agent — Continued. 

of  one, corporation  for  another  as  requiring  disregard  of  corporate 

entity,  11. 
promoter  as  agent  of  corporation,  32. 

sales  by,  or  presence  of,  as  doing  business  in  state,  904,  908. 
to  receive  subscriptions  to  stock,  96. 

embezzlement  by,  96. 

authority  of,  105. 
who  may  be  served  with  process,  471-47S. 

in  actions  against  foreign  corporations,  923-926. 

Agreements 

see  Contracts. 

Aim 

see  Motive. 

Alien  Corporation 

see  Foreign  Corporations. 

Alienation 

see  Transfer  of  Property,  Transfer  of  Stock. 

Allegations 

see  Pleading. 

Allowance 

of  claims,  see  Dissolution,  Insolvency,  Receivers. 

Alteration   ^ 

of  charter,  see  Amendment, 
of  by-laws,  see  By-Laws. 

Amendment 

of  charter,  697  et  seq. 

as  releasing  subscription  to  stock,  117. 
of  by-laws,  see  By-Laws. 

Annual  Meetings 

see  Corporation  Meetings. 

Annual  Reports 

see  Reports. 

Annul 

see  Rescission,  Cancellation, 

Answer 

see  Pleading. 

Anti-Trust  Statutes 

see  Monopolies. 

Apparent  Authority 

see  Officers. 
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Appeal 

after   dissolution   of  corporation,  876. 
notice  of,  497. 

Appearance 

by  corporation,  477. 

by  foreign  corporation,  919. 

as  estoppel  to  deny  corporate  existence,  69. 

Application  of  Proceeds 

of  foreclosure  sale,  see  Mortgages. 

of  property  in  hands  of  receiver,  see  Receivers. 

of  property  of  dissolved  corporation,  see  Dissolution. 

Appointment 

of  receivers,  837  et  seq. 
of  officers,  see  Officers. 

Appropriations 

see  Gifts. 

Approval 

see  Ratification,  Public  Service  Commissions. 

Architects 

license  in  case  of  corporation,  147. 

Army 

see  War. 

Arrest 

see  False  Imprisonment,  Malicious  Prosecution. 

Articles  of  Association 

see  Incorporation  Papers. 

Assault  and  Battery 

liability  of  corporation  for,  514. 

liability  of  officers  for,  see  Liabilities  of  Officers. 

Assessments 

of  stockholders  on  unpaid  subscriptions  for  benefit  of  creditors,  673. 
conclusiveness  of  as  against  stockholders,  690. 
on  full  paid  stock,  692'-69S. 

persons  liable,  693. 

enforcement,  693. 

remedies  of  stockholders,  694. 

contract  against  assessments,  695. 
construction  of  by-laws  as  to,  87. 

Assets 

want  of  as  ground  for  refusing  receivership,  843. 

insolvency,  see  Insolvency. 

bankruptcy,  see  Bankruptcy. 

transfer  of,  see  Transfer  of  Property. 
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Assignments 

see  Transfer  of  Property,  Transfer  of  Stock. 

Assignments  for  Benefit  of  Creditors 
form,  813. 

property  conveyed,  813. 
assignee  as  purchaser  for  value,  813. 
effect  of,  814. 

Associations 

distinguished  from  partnership,  2. 

common-law  corporations,  see  Massachusetts  Trusts. 

joint  stock,  see  Joint  Stock  Associations. 

Assumed  Name 

see  Corporate  Name. 

Asylums 

see  Insane  Asylum. 

Attachment 

against  foreign  corporations,  499. 

aifi  davits,  500. 

after  corporation  insolvent,  823. 

of  shares  of  stock,  S49-5S1. 

bond  as  estoppel  to  deny  corporate  existence,  67. 

Attorneys 

creation  of  corporation  to  practice  law,  148. 
appearance  by,  see  Appearance. 

Authority 

apparent  authority,  see  Powers  of  Officers. 

of  officers  in  general,  see  Powers  of  Officers. 

of  particular  officers,  see  President,  Vice  President,  General  Man- 
ager, etc. 

of  stockholders,  see  Stockholders,  Majority  and  Minority  Stock- 
holders. 

Automobile  Companies 

power  to  smelt  ore,  155. 

power  to  buy  supplies,  190,  191. 


B 


Bad  Faith 
see  Fraud. 

Bailments 

see  Pledges. 

Ballots 

see  Corporate  Meetings. 
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Bankruptcy 

voluntary,  830. 
involuntary,  830. 

corporations  subject  to,  830. 
acts  of  bankruptcy,  830,  831. 
jurisdiction,  831. 
pleading,  831. 
claims,  832. 
effect  of,  832. 

on  right  to  bring  stockholders'  suit,  6S7. 
trustees,  832. 

actions  by,  672. 

right  of  trustee  to  sue  corporate  officers,  419. 
discharge  in  as  relieving  stockholder  of  statutory  liability,  692,  417. 

Banks 

powers 

in  general,  153,  154. 

insurance,  153,  151. 

guaranty,  164,  165. 

acting  as  executor,  169. 

loans,  171. 

acquiring  its  own  stock,  204. 
reincorporation  of  state  bank  as  national  bank,  803. 
national  banks,  see  National  Banks. 

Battery 

see  Assault  and  Battery. 

Benevolent  Associations 
what  are,  25. 

Bequests 

see  Estates  of  Decedents. 

Best  Evidence 
see  Evidence. 

Bids 

at  foreclosure  sale,  see  Mortgages. 

Bills  and  Notes 

see  Negotiable  Instruments,  Indorsement. 

Blank  Assignments 

see  Transfer  of  Stock. 

Blue  Sky  Laws 

purpose  of,  713. 

in  Michigan,  714. 

in  Minnesota,  714. 

in  Nebraska,  715. 

in  North  Dakota,  715. 

subscriptions  to  stock,  97. 

permit  as  condition  to  subscriptions  to  stock,  92. 
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Blue  Sky  Laws — Continued. 

what  is  "speculative  security,"  557. 

sale  of  stock  in  violation  of,  623. 

as  applied  to  foreign  corporations,  915. 

Massachusetts  trust  as  within  terms  of,  929. 

Board  of  Directors 

see  Directors. 

Board  of  Trade 

as  voluntary  organization,  20. 

Bona  Fide  Holders 

of  corporate  bonds,  see  Bonds. 

of  shares  of  stock,  see  Transfer  of  Stock. 

Bonds 

attachment,  see  Attachment, 
of  officers,  see  Officers. 

Bonds  (Corporate) 
what  are,  177. 
kinds  of,  177. 
power  to  issue,  178. 

perpetual  loan,  178. 

conditions  precedent,  178. 

amount,  179. 
consideration,  179,  186. 

antecedent  debts,  179. 

issuance  below  par,  180. 

bonus  to  stockholders,  180. 
contents,  181. 

certification,  181. 
subscriptions  to,  181. 

rescission,  181. 
when  deemed  issued,  181. 
delivery,  182. 

exchange  of  interim  certificates  for,  182. 
negotiability,  182. 

as   dependent  on   contents  of  bond,   182. 

who  are  bona  fide  holders,   184. 
guaranty  of,  184. 
pledge  of,  185. 
defenses,  186. 

estoppel  to  set  up,  186. 
maturity,  187. 
demand  for  payment,  187. 
sinking  fund,  187. 
coupons,  187,  188. 

negotiability,   187. 
rights  and  remedies  of  bondholders,  188. 

actions  on  bonds  or  coupons,  189. 

minority  bondholders,  189. 

right  of  bondholders   to  foreclose   mortgage,  234-236. 
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Bonds  (Corporate) — Continued. 

stolen  bonds,  189. 

power  of  corporation  to  purchase  bonds  of  another  company,  191. 
rights  of  holders  in  case  of  reorganization  of  corporation,  806. 
taxation  of,  772. 

Bonus 

see  Gifts,  Stock,  Watered  Stock. 

Books 

see  Corporate  Books  and  Papers,  Inspection  of  Corporate  Books 
and  Papers. 

Borrowing  Money  , 

power  of  corporation,  170,  171. 

Breach  of  Contract 

see  Contracts. 

Breach  of  Trust 

see  Trusts,  Officers,  Directors,  Liabilities  of  Officers,  Majority  and 
Minority  Stockholders. 

Brewing  Companies 

power  to  execute  guaranty,  167. 
power  to  lend  money,  171. 

Brick  Companies 

power  to  execute  guaranty,  165. 

Brokerage  Companies 

power  to  donate  funds,  215. 

Brokers 

power  to  pledge  stock,  638. 
title  to  stock  bought  on  margin,  640. 
right  to  use  pledged  stock,  640. 
validity  of  margin  contracts,  622. 

Building  and  Loan  Associations 
as  banking  corporations,  24. 
incorporation  fees,  53. 
powers 

in  general,  154. 
issuance  of  bonds,  178. 
foreign  corporations,  900. 
Buildings 

exemption  from  taxation,  extent  of,  776. 

Burden  of  Proof 

see  Evidence. 

Burglar  Alarm  Corporation 

right  to  incorporate  under  "telegraph"  act,  20. 
power  to   condemn  property,  257. 
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Burial 

see  Cemetery  Companies. 

Business  Agent 

service  of  process  on,  925. 

By-Laws 

adoption,  82. 

mode,  82. 
validity,  83. 

impairing  obligation  of  contracts,  83. 

restraint  of  trade,  83. 

reasonableness,  84. 
as  affecting  nature  of  corporation,  84. 
construction,  84. 
notice  of,  85. 
operation  and  effect,  85. 

on  stockholders  or  members,  85. 

on  third  persons,  85. 
waiver,  86. 
amendment,  86. 
repeal,  86. 

mode,  86. 
particular  by-laws,  87,  88. 

distribution  of  profits,  87. 

assessments,  87. 

transfer  of  stock,  88. 

lien  on  stock,  88. 
as  notice  of  limitation  of  powers  of  corporate  officer,  336. 

C 

Call 

of  meetings  of  directors,  see  Directors. 

of  stockholders'  meetings,  see  Corporate  Meetings. 

Calls  on  Unpaid  Subscriptions 

necessity  for,  121,  122,  672. 

time  for,  121. 

demand,  122. 

assessments,  see  Assessments. 

Canal  Companies 

power  to  charge  tolls,  155. 

Cancellation 

of  certificate  of  stock,  559. 

Capital 

distinguished  from  capital  stock,  546. 
declaring  dividends  out  of,  see  Dividends. 

Capital  Stock 

see  also  Stock,  Stockholders, 
what  is,  545,  546,  900. 

shares  of  stock  distinguished,  547. 
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Capital  Stock — Continued. 

as  liabilityj  813. 

as  essential  to  corporation,  2. 

amount  of,  552. 

increase,  552. 

right  to  subscribe  to,  553. 

overissues,  555. 

reduction  of,  555. 
statutory  liability  of  officers  for  failure  to  make  certificate  of  pay 

ment  of,  415. 
taxation  of,  767. 
subscriptions  to,  see  Subscriptions  to  Stock. 

Care 

see  Negligence. 

Carrier 

receiver  as,  849. 

railroads,  see  Railroad  Companies. 

Cars 

see  Rolling  Stock. 

Cashier  of  Bank 

powers  of,  360-363. 
service  of  process  on,  473. 

Cattle  Companies 

power  to  aid  railroad,  215. 

Cause  of  Action 

see  Actions,  Remedies. 

joinder,  see  Joinder  of  Causes  of  Action. 

Cemetery  Companies 

as  quasi  public,  19. 

power  to  sell  property,  214. 

priorities  in  receivership  distribution,  858. 

Certificates 

see  also  Affidavits. 

receiver's  certificates,  853,  854. 

of  stock,  see  Certificates  of  Stock. 

Certificates  of  Incorporation 

see  Incorporation  Papers. 

Certificates  of  Stock 

distinguished  from  stock,  548. 
replevin  for,  548. 
necessity  for,  548. 

to  complete  subscription   to   stock,   103. 
signature,  558,  560. 
right  to,  558. 
remedy  for  refusal  to  issue,  558. 
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Certificates  of  Stock — Continued, 
cancellation  of,  S59. 

right  to  new  certificate  where  old  one  lost,  562. 
negotiability,  609. 
bona  fide  purchasers,  610. 
in   common-law   corporation,   929. 

Certification 

of  corporate  bonds,  see  Bonds   (Corporate). 

Cessation  of  Business 

see  Dissolution. 

Cestui  Que  Trust 

see  Trusts. 

Chancery 

see  Equity. 

Change 

of  venue,  see  Venue. 

of  name,  see  Corporate  Name. 

Charges 

see  Rates,  Fees. 

Charitable  Corporations 

what  are,  24-26. 

religious,  see  Religious  Corporations. 

powers,  155. 

acceptance  of  donations,  194,  197. 

acceptance  of  devise  of  land,   197. 

donations,  215. 
exemption  from  taxation,   775,  776. 
liability  for  torts,  520. 

Charter 

what  is,  53. 

necessity  for  acceptance,  55. 

articles  of  incorporation,  see  Incorporation  Papers. 

as  fixing  purpose  of  corporation,  29. 

amendment  or  repeal  of,  697  et  seq. 

construction,  142. 

expiration  by  lapse  of  time,  863. 

no    difference   whether   created   by    special   act    or    under    general 

law,  47. 
refusal  to  file  because  of  name  of  corporation,  129. 

Chattel  Mortgages 

as  preference  of  creditor  by  insolvent  corporation,  823. 
general  rules,  see  Mortgages. 

Chattels 

see  Personal  Property. 
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Checks 

see  Negotiable  Instruments. 

Chief  Officer  or  Agent 

who  is  for  purpose  of  serving  process,  473. 

Choses  in  Action 

see  Negotiable  Instruments. 

Churches 

see  Religious  Corporations. 

Cities 

see   Municipal   Corporations. 

Citizens 

corporation  as,  74,  16. 

for  jurisdictional  purposes,  74. 
for  purpose  of  venue,  75. 

Claim  and  Delivery 

see  Replevin. 

Claims 

against  estate  in  bankruptcy,  832. 
against  receiver,  854  et  seq. 

Class  Legislation 

see  Equal  Protection  of  the  Laws. 

Cloud  on  Title 

see  Quieting  Title. 

Coal  Companies 

see  also  Mining  Companies. 

extent  of  power  to  condemn  property,  259. 

Co-directors 

see  Directors. 

Collateral 

see  Pledges,  Bonds  (Corporate),  Mortgages. 

Collateral  Attack 

de  facto  corporations,  59. 

on  appointment  of  receiver,  845. 

Collecting  Subscriptions 

see  Subscriptions  to  Stock,  Liabilities  of  Stockholders. 

Colleges 

see  Educational  Institutions. 

Collusion 

see  Fraud. 
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Colorable  Subscriptions 

see  Subscriptions  to  Stock. 

Combination 

see  Consolidation,  Merger,  Transfer  of  Property,  Monopolies. 

Comity 

doctrine  of,  888-890. 

Commerce 

see  Interstate  Commerce. 

Commercial  Paper 

see  Negotiable  Instruments. 

Commissions 

see  Public  Service  Commission. 

Committee 

reorganization,  804. 

Common 

see  Tenants  in  Common. 

Common-Law  Corporations 

see  Massachusetts  Trusts. 

Common  Officers  or  Directors 

see  Officers,  Directors. 

Common  Seal 
see  Seal. 

Compensation 

of  promoters,  41. 

in  condemnation  proceedings,  260. 

fees,  see  Fees. 

Compensation  of  Officers 

compensation  of  directors  in  the  absence  of  contract,  427. 

compensation  of  officers  other  than   directors  in   absence   of  con- 
tract, 428. 

compensation  of  directors  who  are  officers  in  absence  of  contract, 
428. 

implied  contracts  to  pay  for  services,  428. 

express  contracts  for  compensation,  428. 

power  to  fix  compensation,  429. 
power  of  directors,  429. 
power  of  officers,  429. 

effect  of  votes  or  presence  of  interested  directors  or  officers, 
429. 

time  of  fixing  compensation,  430. 

manner  of  fixing  compensation,  430. 

necessity  of  good  faith  in  fixing  compensation,  430. 
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Compensation  of  Officers — Continued. 

amount  of  compensation  or  salary,  430. 

compensation  of  officers  holding  over,  431. 

changes,  increases  or  reductions  of  compensation,  431. 

ratification  by  stockholders  of  acts  of  directors  fixing  or  increasing 

compensation,  431. 
compensation  for  past  services,  432. 

recovery  of  expenses  and  money  advanced  by  officers,  432. 
extra  compensation  to  officers,  432. 
rights  of  de  facto  officers  to  salaries,  432. 
tei'mination  of  right  to  salary  or  compensation,  432. 
where  officer  resigns  or  is  discharged,  433. 
recovery  of  excessive  salaries  by  minority  stockholdert,,  433. 

Complainants 
see  Parties. 

Complaint 

see  Pleading. 

Compromise 

subscription  to  stock,  117. 

power   of   corporation   to   compromise   actions   against   employees, 
ISO. 

Concealment 

as  fraud,  see  Fraud. 

Concurrent  Jurisdiction 

see  Federal  Courts. 

Condemnation  Proceedings 

see  Eminent  Domain. 

Conditional  Subscriptions 

see  Subscriptions  to  Stock. 

Condonation 

see  Ratification. 

Conduct 

as  estoppel,  see  Estoppel. 

as  fraud,  see  Fraud. 

as  ratification,  see  Ratification. 

Conductor 

service  of  process  on,  926. 

Confession  of  Judgment 

see  Judgment. 

Confessions 

see  Admissions. 

Confiscation  / 

see  Rates,  Due  Process  of   La'^. 
XPrlv.  Corp. — 60 
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Conflict  of  Laws 

see  What  Law  Governs. 

Connections 

see  Railroad  Companies,  Telegraph  and  Telephone  Companies. 

Consent 

of  stockholders 

statutory  or   charter   requirement,   302. 

to  lease,  225. 

to  mortgage,  232. 
rights  of  minority,  see  Majority  and  Minority  Stockholders, 
as  ratification,  see  Ratification, 
of  commission,  see  Public  Service  Commission. 

Consideration 

subscriptions  to  stock,  94. 
failure  of,  94. 

Consolidation  of  Actions 

actions  by  or  against  corporation,  494  . 
receivership  proceeding,  844. 

Consolidation  of  Corporations 
what  constitutes,  790,  791. 
power  to  consolidate,  791-793. 
contents  of  agreement,  793. 
effect  of,  793,  794,  680. 
powers  of  new  corporation,  794,  795. 
debts  for  which  liable,  795-798. 
rights  of  dissenting  stockholders,  798,  799. 
actions  by  consolidated  company,  799. 
pending  actions,  effect  on,  799. 
corporations  created  by  different  states,  800. 
de  facto  consolidated  corporations,  63. 
fees,  52. 

Conspiracy 

liability  of  corporation  for,  515. 

Constituent  Companies 

see  Consolidation  of  Corporations. 

Constitutional  Law 

provisions  as  self-executing,  680. 

anti-trust  statutes,  see  Monopolies. 

impairing  contract,  see  Impairment  of  Obligation  of  Contracts'. 

due  process,  see  Due  Process  of  Law. 

equal  rights,  see  Equal  Protection  of  tlie  Law. 

commerce,  see  Interstate  Commerce. 

taxation  as  violating,  see  Taxation. 

Construction  Companies 

power  to  execute  guaranty,   164. 
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Constructive  Fraud 

see  Fraud. 

Constructive  Notice 
see  Notice. 

Constructive  Service 

see  Service  of  Process. 

Contempt 

liability  of  corporate  officers  for,  532. 

Continuance 

affidavit  for,  494. 

Continuation 

of  corporate  life,  see  Dissolution. 

Contracts 

power  of  corporation  to   make,   158-162. 

dependent  on  purpose  of,  158,  159. 

illegal  contracts,  159. 

assumption  of  debts,  160. 

where  quasi  public  corporation,  160. 
■employment  of  agents  and  servants,  161. 
implied,  161. 
debt  limits,  161,  162. 
construction,  162. 
for  sale  of  stock,  621-638. 

subscriptions  to  stock,  92  et  seq. 
of  promoters,  32  et  seq. 

liability  of  corporation  on,  37-40. 

liability  of  promoters,  40. 
of  stockholder  as  binding  corporation,  5. 

estoppel,  5. 
prohibiting  assessment  of  stock,  695. 
by  foreign  corporations,  911   et  seq. 
by  receiver,  851. 

effect  of  dissolution  of  corporation  on,  874. 
effect  of  appointment  of  receiver,  846-848. 
effect  of  reorganization  of  corporation,  807-810. 
of  one  corporation  as  binding  another,  159. 
necessity  for  seal,  140. 

Contributions 
see  Gifts. 

Conversion 

liability  of  corporation  for,  515. 
liability  of  officer  for,  409. 
of  shares  of  stock,  551. 

Conveyances 

necessity  for  seal,  140. 
ultra  vires,  see  Ultra  Vires. 
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Conveyances — ^Continued. 

as  estoppel,  see  Estoppel. 

by  or  to  stockholders,  see  Stockholders. 

by  or  to, officers,  see  Officers. 

Co-operative  Corporations 

nature  of,  20,  21,  29. 
powers,  153. 

Co- Owners 

see  Partnership,  Tenants  in  Common. 

Co-Partnership 

see  Partnership. 

Cornell  University 

as  a  private  corporation,  28. 

Corporate  Bonds 

see  Bonds  (Corporate). 

Corporate  Books  and  Papers 

as  public  records,  434. 

duty  to  keep,  434. 

form  and  requisites,  434. 

minutes,  434. 

stock  book,  434. 
custody  of,  435. 
as  evidence,  435,  436. 
production  in  court,  436. 

Corporate  Capacity 

see  Powers  of  Corporations. 

Corporate  Charter 

see  Charter. 

Corporate  Contracts 
see  Contracts. 

Corporate  Entity 

general  rule,  3. 

effect  of  one  person  owning  all  or  most  of  stock,  4. 

majority  ownership  by  another  corporation,  4. 
acts  of  stockholders  as  binding  corporation,  5. 

contracts,  5. 

conveyances,  6. 
as  applied  to  torts,  6. 
as  applied  to  actions,  7. 

joinder  of  stockholders  as  parties,  7. 
as  applied  to  statute  of  frauds,  7. 
as  applied  to  taxation,  8. 
disregard  of,  8-15. 

in  condemnation  proceedings,  8.     , 

in  case  of  two-man  corporation,  9. 
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Corporate  Entity — Continued. 

disregard  of — continued, 
in  case  of  fraud,  10. 

where  one  company  agent  for  another,  11. 
identity  of  stock  ownership,  13. 
identity  of  officers,  14. 

Corporate  Existence 

necessity  for,  76. 
commencement  of,  76. 
proof  of,  n . 

presumptions,  17. 

use  of  name  importing  corporation,  78. 

parol  evidence,  78. 

articles  of  incorporation,  79. 

Corporate  Meetings 

calling  of,  282,  283. 
time  of,  283. 
place  of,  283. 

outside  state,  283. 
notice  of,  284. 

contents,  284. 

waiver  of,  285. 
voting,  285-293. 

inspectors,  285. 

poll  of  vote,  286. 

successive  ballots,  286. 

adjournment,  287. 

who  may  vote,  287-290. 

cumulative  voting,  290. 

proxies,  290-293. 
judicial  review  of,  293-295. 

quo  warranto,  293. 

mandamus,  293. 

suit  in  equity,  293. 

Corporate  Name 

name  which  may  be  adopted,  128. 

effect  of  National  Banking  Act,  129. 
refusal  of  charter  or  license  under  identical  or  similar  name,  129. 
injunction  against  use  of  identical  or  similar  name  in  general,  129. 
unfair  competition,  130-134. 

character  of  corporations  entitled  to  protect  names,  133. 

when  injunction  will  lie  in  general,  133. 

basis  of  injunction,  133. 

generic  terms,  133. 

competition,  deception  and  damage,  134. 

injunction  by  domestic   corporation   against   foreign   corpora- 
tion, 134. 

injunction   by   foreign   corporation   against   domestic   corpora- 
tion, 134. 
legal  name,  135. 

use  of  assumed  name,  135. 
statutory  requirement  of  use  of  "Incorporated"  in  connection  with 

name,  135. 
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Corporate   Name — Continued. 

effect  of  misnomer   in   grants,  conveyances,   contracts,   wills,   etc., 
135. 

in  pleadings,  process,  etc.,  136. 
change  of  name,  136-138. 

name  which  may  be  adopted,  137. 

mode  of  changing  name,  137. 

effect  of  change,  137, 

statutory  liability  of  officers  in  case  of  unauthorized  change, 
414. 
identity  of  as   showing   identity  of  corporations,   5. 
use  of  as  presumption  of  corporate  existence,  78. 
use   of   corporate   name  as   estoppel  to   deny   corporate   existence, 

66,  68. 

Corporate  Officers 

see  Officers,  Directors. 

Corporate  Powers 

see  Powers  of  Corporations. 

Corporate  Seal 

see  Seal.  t 

Corporation  by  Estoppel 

see  Estoppel. 

Corporation  de  Facto 

see  De  Facto  Corporations. 

Corporation  Sole 

see  One-Man  Companies. 

Costs 

in  stockholders'  suits,  666. 

allowing  stockholder  counsel  fees,  496. 

security  for,  496. 

Cotton  Gin  Companies 

power  to  buy  cotton  seed,  191. 
power  to  speculate,  214. 

Counterclaim 

see  Set-Off  and  Counterclaim.  , 

County 

as  corporation,  20. 

Coupons 

see  Bonds  (Corporate). 

Course  of  Employment 
see  Notice,  Torts. 
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Courts 

power  to  fix  rates,  731. 

power  to  review  orders  of  public  service  commission,  750. 

power  of  in  relation  to  reorganization  of  corporation,  803. 

visitorial  power  over  foreign  corporation,  895. 

judges,  see  Judges. 

actions,  see  Actions. 

remedies,  see  Remedies. 

federal,  see  Federal  Courts. 

Covenants 

in  leases,  see  Leases. 

Creation  of  Corporations 

fees,  see  Fees. 

under  what  statute,  46. 

where  statute  unconstitutional,  47. 

conditions  precedent,  47. 

conditions  subsequent,  48. 

by  special  act,  54. 

incorporation  papers,  48-50. 

reformation,  48. 

limiting  debts,  49. 

provisions  as  to  stock,  49. 

surplusage,   50. 

signature,  51. 

acknowledgment,  51. 

publication,  51. 

verification,  62. 

filing  or  recording,  52,  62. 

Creditors 

efifect  of  receivership,  847. 

rights  on  reorganization  of  corporation,  807. 

stockholders  as,  see  Stockholders,  Preferred  Stock. 

actions  by,  see  Creditors'  Suits,  Liabilities  of  Stockholders. 

remedies,  see  Remedies. 

Creditors'  Suits 

against  corporation,  501. 

Credits 

situs  for  taxation,  769. 

Criminal  Law 

liability  of  corporation,  523-525. 

liability  of  corporate  officers,  425. 

statutes  relating  to  persons  as  applicable  to  corporations,  16,  523. 

Cumulative  Voting 

power,  290. 

Current  Expenses 

see  Operating  Expenses. 
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Custom 

as  affecting  identity  of  corporations,  14. 

as  affecting  negotiability  of  corporate  bonds,  183. 


Damages 

for  conversion  of  shares  of  stock,  SSI. 
exemplary  damages 

liability  of  receiver  for,  852. 

against  corporation  for  torts,  520. 

De  Facto  Corporations 

collateral  attack,  59. 

exceptions  to  rule,  59. 
requisites  of,  60. 

law  authorizing  incorporation,  60. 

expiration  or  forfeiture  of  charter,  61. 

bona  fide  attem.pt  to  incorporate,  61. 

compliance  with  statutes,  61,  62. 

filing  or  recording  articles  or  certificate,  62. 

organization,  63. 
power  to  contract,  63. 

transfers  and  conveyances,  63. 
torts  against,  64. 
liability  of  stockholders  for  debts,  64. 

Debt  Limit 

provisions  necessary  in  incorporation  papers,  49. 

liability  of  officers  for  exceeding,  415. 

effect  of,  279. 

what  violates,  161,  162. 

Debts 

effect  of  consolidation  or  merger  of  corporations,  795. 

as  ground  for  bankruptcy  proceedings,  see  "Bankruptcy. 

insolvency,  see  Insolvency. 

liability  of  officers  for,  see  Liabilities  of  Officers. 

liability  of  stockholders  for,  see  Liabilities  of  Stockholders. 

Decedents'  Estates 

see  Estates  of  Decedents. 

Deceit 

see  Fraud. 

Declaration  of  Dividends 
see  Dividends. 

Decrease 

of  capital  stock,  see  Capital  Stock, 

Decree 

see  Judgment. 
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Dedication 

power  of  corporation  to  make,  216. 

Deductions 

income  tax,  782. 

Deeds 

see  also  Conveyances,  Covenants. 

estoppel  of  party  to  deny  corporate  existence,  67. 

execution,  see  Execution  of  Written  Instruments. 

seal,  see  Seal. 

trust  deeds,  see  Mortgages. 

Defamation 

see  Libel  and  Slander. 

Default 

see  Judgment. 

Defendants 

see  Parties. 

Delay 

see  Laches,  Statute  of  Limitations,  Estoppel,  Ratification. 

Delivery 

of  stock,  635. 

to  make  a  valid  gift,  645. 

Demand 

as  condition  to  stockholders'  suit,  660. 

as  condition  to  suit  by  minority  stockholder  to  dissolve  corpora- 
tion, 872. 

Denials 

see  Pleading. 

Dentists 

power  of  corporation  to  act  as,  149. 

Depositions 

right  to  take,  494. 

Deposits 

see  Banks. 

Depots 

see  Railroad  Companies. 

Descent  and  Distribution 

see  Estates  of  Decedents. 

Descriptio  Personae 

see  Execution  of  Written  Instruments. 
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Description 

in  mortgages,  see  Mortgages. 

Devises 

see  Estates  of  Decedents. 

Directors 

as  officers,  315. 

number  of,  315. 

abdication  of  powers  by  contract,  316. 

election,  317. 

of  less  than  required  number,  317. 

mandamus  to  compel,  317. 
qualification,  318. 

holding  of  stock,  318. 
term  of  office,  321. 

disposal  of  stock,  321. 
resignation,  322. 
removal,  323. 
de  facto  directors,  324. 
meetings  of,  325. 

time  of,  326. 

place  of,  326. 

notice  of,  327. 

quorum,  327. 

counting  interested  or  disqualified  directors,  327. 

effect  of  irregularity  or  illegality,  328. 
delegation  of  authority,  340. 
powers  of,  340. 

employing  counsel,  340. 

borrowing  money,  341. 

executing  note,  341. 

sales,  341. 

indorsing  corporate  paper,  341. 

filing  petition  in  bankruptcy,  341. 

waiver  of  statute  of  limitations,  342. 

defending  actions,  342. 

inspecting  books  and  papers,  342. 

amending  charter,  342. 

to  release  subscriptions  to  stock,  669. 

powers  as  individuals,  301. 

power  to  ratify  acts  of  other  directors  or  officers,  367. 
as  trustees,  380-382. 

acquiring  adverse  title  or  interests,  382. 

purchase  at  forced  sale,  384. 

secret  profits,  385. 
rights  as  creditors  of  corporation,  387. 
personal  dealings  with  corporation,  387-392. 

as  void  or  voidable,  387. 
as  statutory  trustees  after  dissolution,  879-881. 
admissions  by  as   binding  corporation,   364. 
contracts  of  inducing  disregard  of  duties,  396. 
knowledge  of  as  imputable  to  corporation,  376. 
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Directors — Continued. 

liabilities  of,  395  et  seq. 

as  joint  or  several,  397. 

for  breach  of  duty,  397. 

for  ultra  vires  acts,  398. 

effect  of  ignorance  or  mistake,  398. 

for  negligence,  399-402. 
excuses,  401,  402. 

for  acts  of  co-director  or  other  officer,  402. 

for  fraud,  405. 

for  misappropriation,  405. 

on  corporate  contracts,  406. 

to  third  persons  for  torts,  408. 

to  creditors   independently  of  statute,  413. 

statutory  liability,  413  et  seq. 
purchase  of  stock  from  stockholder,  412. 

transactions   between   corporations   having   one   or   more   common 
directors,  392-395. 

where  unfair  or  fraudulent,  393. 

Disagreements 

as  ground  for  receiver,  see  Receivers. 

Discriminations 

rate  regulations  as,  see  Rates, 
as  to  dividends,  see  Dividends. 

Disqualification 

see  Officers,  Directors. 

Dissenting  Stockholders 

see  Majority  and  Minority  Stockholders. 

Dissolution 

by  sale  of  all  of  corporate  property,  220. 

by  expiration  of  time,  863. 

by  acts  or  omissions  operating  ipso  facto,  863-865. 

voluntary  dissolution,  865-867. 

involuntary  dissolution  by  decree  of  court,  868. 

motive  as  necessary,  868. 

grounds  for  forfeiture,  868,  869. 

who  may  sue,  869. 

procedure,  870. 

actions  by  minority  stockholders,  870-872. 

actions  by  creditors,  872. 
of  foreign  corporations,  896. 
effect  of,  873-876. 

on  tenure  of  officers,  873-878. 

on  right  to  continue  business,  873. 

on  power  to  contract,  874. 

on   existing  contracts,   874. 

on  stockholders,  874. 

on  corporate  property,  875. 

on  power  of  corporation  to  sue  and  be  sued,  875. 

on  pending  actions,  876-878. 
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Dissolution — Continued. 

effect  of — continued. 

on  judgment  and  execution,  876. 

on  appeals,  876. 

on  power  to  bring  stockholders'  suit,  657. 
corporation  as  de  facto  one  after  expiration  of  charter,  61. 
winding  up  business,  878-882. 

sales,  878. 

actions  by  stockholders,  878. 

limited  continuation  of  corporate  life,  879. 

trustees  for  purpose  of  winding  up,  879-881. 

receivers,  881. 

priorities,  882. 

Distribution 

of  assets  of  insolvent  corporation,  820. 

after  receivership,  see  Receivers. 

after  dissolution,  see  Dissolution. 

of  proceeds  of  mortgage  sale,  see  Mortgages. 

Diversity  of  Citizenship 
see   Federal    Courts. 

Dividends 

profits  distinguished,  589. 
right  to,  590. 

before  declaration  of,  590. 

compelling  declaration  of,  590. 
net  profits  as  only  source,  591. 
determination  of  profits,  592. 
on  preferred  stock,  604-606. 
who  may  declare,  593. 
formal  requisites,  594. 
discriminations,  594. 
cash  dividends,  595. 
stock  dividends,  595. 
remedies  to  recover,  596. 
persons  entitled  to,  596,  597. 

pledgee,  597. 

legatee,  597. 
gift  of  future  dividends  as  enforceable,  645. 
payment  of  where  company  insolvent,  819. 
interpleader,  598. 
transfer  of,  598. 

right  to  as  between  life  tenant  and  remainderman,  598-601. 
remedies  for  unlawful  payment,  601-604. 

in  case  of  foreign  corporation,  895. 
income  tax  on,  781. 

Doctor 

see  Physicians. 

Documentary  Evidence 
see  Evidence. 
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Documents 

see  Corporate  Books  and  Papers. 

Doing  Business 

what  constitutes,  in  case  of  foreign  corporation,  903  et  seq. 

Domestication 

of  foreign  corporations,  887. 

Domicile 

of  corporation,  74. 

Donations 
see  Gifts. 

Double  Liability 

see  Liabilities  of  Stockholders. 

Double  Taxation 

validity,  761. 

Drafts 

see  Negotiable  Instruments. 

Drainage  District 

as  corporation,  18. 

Due  Process  of  Law 

regulation  of  corporation,  710. 
rate  regulations,  733. 

E 

Earnings 

see  also  Rates. 

taxation  of,  see  Taxation. 

Educational  Institutions 

town  with  free  school  system  as,  20. 

college  as  created  for  both  educational  and  religious  purposes,  29. 

power  to  accept  bequests,  191. 

power  to  lease  property,  223. 

exemption  from  taxation,  775-776.  ' 

liability  for  torts,  521. 

Election  of  OfKcers 

in  general,  see  Officers, 
bankruptcy  as  preventing,  832. 

Electric  Companies 

as  public  utility,  706. 

power  to  become  voluntary  bankrupt,  830. 

Eligibility 

of  officers,  see  Officers,  Directors. 
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Eminent  Domain 

power  of  corporation  to  exercise,  255-261. 
power  of  foreign  corporation  to  exercise,  899. 

Employee 

see  Servants. 

Entity 

see  Corporate  Entity. 

Equal  Protection  of  the  Laws 

regulations  of  corporation  as  denying,  710-712. 

rate  regulations,  733. 
foreign  corporations  as  protected,  890. 
taxes,  see  Taxation. 

Equity 

jurisdiction  to  review  stockholders'  meetings,  293. 

jurisdiction  over  stockholders'  suits,  657. 

jurisdiction    over   actions   by   creditors   against   stockholders,   674, 

687. 
jurisdiction  over  actions  against  oiSficers,  417. 
jurisdiction  in  case  of  reorganization,  810. 
jurisdiction  to  compel  transfer  of  stock  on  books,  615. 
jurisdiction  to  compel  inspection  of  corporate  papers,  446. 
remedy  for  refusal  to  issue  certificate  of  stock,  558. 
right  to  sue  promoter  for  secret  profits,  35. 
power  to  appoint  receivers,  837. 

Error,  Writ  of 

see  Writ  of  Error. 

Escheat 

on  dissolution  of  corporation,  875. 

Escrow 

shares  of  stock  as  subject  of,  621. 

Estates  of  Decedents 

power  of  corporation  to  take  a  bequest,  190. 
power  of  corporation  to  take  by  devise,  196. 
devises  to  foreign  corporations,  899. 

Estoppel 

I.     In  General. 

of  corporate  officers,  373. 
of  stockholders,  373. 

of  minority  stockholders,  650. 

of  stockholders  in  action  by  creditors  on  unpaid  subscriptions, 
670. 

to  deny  ownership  of  stock,  686. 

to  claim  nonassessability  of  stock,  694. 

to  deny  legality  of  stock  issue,  560. 
of  subscribers  to  stock,  127. 
to  urge  noncompliance  with  statutes  by  foreign  corporation,  912'. 
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II.      COEPORATIONS    BY    ESTOPPILL. 

essential  requisites,  65,  66. 

prejudice,  65. 

de  facto  corporate  existence,  65. 
estoppel  of  persons   dealing  with   corporation,   66-68. 

contracting  in  corporate  name,  66. 

deeds  and  mortgages,  67. 

bonds,  67. 

limitations  of  rule,  67. 
estoppel  of  corporation,  68. 

use  of  corporate  name,  68. 
estoppel  of  promoters,  members  and  officers,  68,  69. 
estoppel  from  actions  by  or  against,  69. 

Evidence 

judicial  notice,  487,  488. 

presumptions  and  burden  of  proof,  488. 

best  and  secondary,  489,  490. 

documentary,  491,  492. 

admissions,  492. 

mode  of  proving  particular  facts,  492. 

parol  evidence,  490,  100. 

to  show  whether  contract  a  sale  of  stock  or  a  mortgage  or 
pledge,  631. 

to  explain  signatures,  254. 
of  consolidation  of  corporations,  800. 
of  corporate  existence,  77-79. 
of  right  to  vote  stock,  288. 
of  subscriptions  to  stock,  98. 

parol  evidence  to  contradict,  100. 

Examination 

see  Inspection  of  Corporate  Books. 

Examination  Before  Trial 

In  New  York,  494. 

Excessive 

see  Debt  Limits,  Rates. 

Exchange 

see  also  Transfer  of  Property,  Transfer  of  Stock, 
of  stock  for  products  of  company,  589. 

Excise  Tax 

see  Taxation. 

Executed  Contracts 

see  Ultra  Vires. 

Execution 

against  public  service  corporations,  499. 


960  Index  of  Volume  10. 


[References  are  to  pages] 

Execution — Continued. 

against  shares  of  stock,  550. 

against  corporation  before  suing  stockholders,  675,  688. 

alter  corporation  insolvent,  823,  824. 

Execution  of  Corporate  Instruments 

in  general,  248. 

affidavits,  248. 

abbreviations,  249. 

instruments   under   seal,  249,   250. 

subscribing  witnesses,  250. 
simple  contracts,  250,  251. 
negotiable  paper,  251,  252'. 
iicknowledgments,  253. 
parol  evidence  to  explain  signatures,  254. 
efifect  of  misnomer  in  signatures,  125. 

Executors  and  Administrators 

power  of  corporation  to  act  as,  168. 
power  to  subscribe  for  stock,  96. 
right  to  vote  stock,  289. 

Executory  Contracts 

see  Ultra  Vires. 

Exemplary  Damages 
see  Damages. 

Exempticins 

from  taxation,  774-777. 

Existence  of  Corporation 

see  Corporate  Existence. 

Expenses 

see  Operating  Expenses. 

Expiration  of  Charter 

see  Dissolution. 

Expulsion 

see  Membership. 

Extra  Compensation 

to  officers,  see  Compensation  of  Officers. 


Failing  Corporations 

see  Insolvency,  Bankruptcy,  Receivers,  etc. 

False  Imprisonment 

liability  of  corporation  for,  516. 
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False  Reports 
see  Reports. 


False  Representations 

see  Fraud. 

Fares 

see  Rates. 

Federal  Courts 

jurisdiction  over  corporations,  462. 

diversity  of  citizenship,  463. 

citizenship  of  corporation,  74. 

jurisdiction  of  foreclosure  suit,  239. 
appointment  of  receivers,  837. 
actions  by  receivers  in,  851. 
foreign  corporation  as  a  nonresident,  919. 
power    of    foreign    corporation    to    sue    in    where    barred    in    state 

courts,  914. 

Fee  Simple 

power  of  corporation  to  take,  197. 

Fees 

on  filing  in(?orporation  papers,  52. 

Felony 

see  Criminal  Law. 

Fences 

see  Railroad  Companies. 

Ferry  Companies 

powers,  155. 

Fictions 

see  Corporate  Entity. 

Fictitious  Stock 

see  Watered,  etc.,  Stock. 

Fidelity  Bonds 

see  Officers. 

Fieri  Facias 

see  Execution. 

Filing 

corporate  mortgages,  233,  234. 
reports,  see  Reports. 

incorporation  papers,  see  Incorporation  Papers. 
feesi  see  Fees. 

by  foreign  corporation,  see  Foreign  Corporations. 
X  Priv.  Corp. — 61 
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Financial  Condition 

see  also  Insolvency. 

reports  as  to,  see  Reports. 

statements  as  to  as  fraudulent,  see  Fraud. 

Fire  Insurance 

see  Insurance  Companies. 

Firms 

see  Partnership. 

First  Meeting 

see  Organization. 

Foreclosure 

see  Mortgages. 

Foreign  Commerce 

see  Interstate  Commerce. 

Foreign  Corporations 

as  "nonresidents,"  887. 
domestication  of,  887. 
power  to  act  in  foreign  state,  888. 
comity,  888-890. 

limitation  by  local  policy,  889. 
equal  protection  of  the  laws,  890. 
impairing  obligation  of  contracts,  891. 
interstate  commerce,  891-894. 

taxation  as  burden  on,  894. 
name  of  as  unfair  competition,  134. 
inspection  of  books,  443. 
regulation  of  internal  affairs,  895,  896. 

stocks  and  bonds,  895. 

dividends,  895. 

officers,  896. 
dissolution  of,  896. 
insolvency  of,  897. 
receivers  of,  897-899. 
power  to  hold  property,  899. 
exercise  of  eminent  domain,  899. 
estoppel  to  deny  corporate  existence,  68. 
conditions  precedent  to   doing  business,  900-903. 

payment  of  license  fee  or  tax,  900. 

designation  of  agent  for  service  of  process,  901. 

consent  to  service  of  process  on  state  officers,  902. 

maintenance  of  place  of  business,  etc.,  902'. 

change  of,  902. 
what  constitutes  doing  business,  903-910. 

isolated  acts,  903,  904. 

sales  by  traveling  agents,  904. 

sales  in  general,  905. 

purchases  within  state,  906. 

soliciting  railroad  business,  906. 

ownership  of  property,  907. 
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Foreign  Corporations — Continued. 

what  constitutes  doing  business — continued, 
maintaining  office,  907. 
bringing  suits,  908. 
presence  of  agent,  908. 
doing  insurance  business,  908. 
sale  of  stock,  909. 
miscellaneous  acts,  909. 
eifect  of  noncompliance  with  statutes,  910-915. 
as  dependent  on  terms  of  statute,  910-912. 
estoppel  to  assert  noncompliance,  912. 
who  may  rely  on,  913. 
on  executed  contracts,  913. 
on  negotiable  instruments,  913. 
on  rights  of  assignee  of  corporation,  913. 
on  tort  actions,  914. 
on  right  to  defend  action,  914. 
in  federal  courts,  914. 
compliance  after  institution  of  suit,  914. 
ouster  of,  915,  916. 

remedies  of  corporation,  915. 
actions  by,  916,  917. 
right  to  sue,  916. 
pleading  noncompliance,  917. 
pleading  power  to  sue,  917. 
actions  against,  917-921. 

conditions  precedent,  917. 
who  may  sue,  918. 

as  dependent  on  nature  of  action,  918. 
in  federal  courts,  919. 
appearance,  919. 
venue,  919-921. 
pleading,  921. 
attachment  against,  499. 
stockholders'  suit  against,  662. 
service  of  p'-ocess  on,  921. 

doing  tusiness  as  essential  to,  922. 
place  of,  923. 

who  may  be  served,  923-926. 

effect  of  withdrawal  of  corporation  from  state,  926. 
in  federal  courts,  927. 
acceptance  of  service,  927. 
taxation  of,  /63,  894. 

Forfeiture 

see  also  Dissolution. 

of  instalments  on  failure  to  pay  subscription  to  stock,   120. 

Former  Members 

see  Transfers  of  Stock. 

Franchises 

definition,  206,  207. 
kinds,  206,  207. 

special  or  secondary,  207. 
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Franchises — Continued. 
kinds — continued, 
exclusive,  208. 
acceptance,  209. 
construction,  209. 
duration,  210. 
forfeiture,  210. 
transfer  of,  221,  222. 

as  contracts  not  subject  to  impairment,  709. 
taxation  of,  765. 
regulation  of  rates,  see  Rates. 

Fraternal  Benefit  Societies 

as  insurance  companies,  24. 
as  charitable  corporation,  25. 

Fraud 

in  creation  of  corporation,  28. 

effect  on  rights  of  promoters  inter  se,  32. 
in  corporate  name,  130. 
in  procuring  subscriptions  to  stock,   106-115,  44. 

effect  of,  106. 

what  constitutes,  107-111. 

remedies,  111,  112'. 
in  sale  of  stock  by  stockholder,  623  et  seq. 
acts  of  majority  stockholders,  649,  653. 
as  ground  for  stockholders'  suit,  659. 
purchase  by  corporation  of  its  own  stock,  203. 
disregarding  corporate  entity  to  prevent,  10. 
as  ground  for  dissolving  corporation,  869. 
liability  of  officer  for,  409. 

Frauds,  Statute  of 

see  Statute  of  Frauds. 

Fraudulent  Conveyances 

what  are,  817. 
effect  of,  815. 

good  faith,  816. 

right  to  follow  assets,  816. 

who  may  attack,  817. 

Fraudulent  Stock 

see  Watered,  etc.,  Stock. 

Free  Passes 
see  Passes. 

Full  Paid  Stock 

see  Assessments. 


Garnishment 

'    time  to  bring,  499. 

effect  of  receivership,  500. 
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Garnishment — Continued. 

service  of  writ,  500. 
return  of  service,  501. 

Gas  Companies 

power  to  condemn  property,  258. 
governmental  regulation  of,  727. 

General  Denial 

see  Pleading. 

General  Franchise 

see  Franchises. 

General  Manager 

powers  of,  352-360. 

contracts  in  general,  353. 

contracts  of  employment,  355,  356. 

borrowing  money,  356. 

executing  notes,  356. 

indorsing  notes,  356. 

purchases,  357. 

sales,  357,  358. 

gifts,  358. 

dedications,  358. 

executing  mortgage,  358. 

leases,  358. 

insurance  policy,  359. 

guaranty,  359. 

releases,  360. 

modification  of  contracts,  360. 

compromises,  360. 
admissions  by  as  binding  corporation,  365. 
service  of  process  on,  473. 

action  against  foreign  corporation,  925. 
liabilities  of,  see  Liabilities  of  Officers. 

Gifts 

to   corporations,    192. 

of  real  property,   196. 
by  corporations,  215,  216. 
of  shares  of  stock,  645. 

Going  Concern 

valuation  as,  746. 

Good  Faith 

see  Fraud,  Motive. 

Good  Will 

of  corporation,  power  of  stockholder  to  sell,  6. 

Goods 

see  Personal  Property. 
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Governmental  Control 

police  power,  704, 

who  may  exercise  power,  704,  705. 

corporations  subject  to,  70S,  706. 

public  service  commissions,  706,  707. 

as  interference  with  interstate  commerce,  707,  708. 

as  impairing  obligation  of  contract,  708,  709. 

as  taking  of  property  without  due  process  of  law,  710. 

as  denial  of  equal  protection  of  the  laws,  710-712. 

particular  regulations,  712-727. 

Grant 

see  also  Conveyances. 

of  charter,  see  Creation  of  Corporations. 

of  franchise,  see  Franchises. 

Gratuitous  Stock 

see  Watered,  etc..  Stock. 

Gratuity 

see  Gifts. 

Guaranty 

power  of  corporation  to  make,  163-167. 

express  power,  163. 

implied  power,  164-167. 
of  corporate  debts  by  stockholder,  653. 

H 

Heirs 

see  Estates  of  Decedents. 

Holders  in  Due  Course 

see  Negotiable  Instruments,  Bonds  (Corporate). 

Holding  Company 

as  separate  entity,  4. 

taxes,  8. 
merger  in  subsidiary,  648. 

Homicide 

see  Criminal  Law. 

Horse  Railroads 

see  Street  Railroad  Companies. 

Hospital 

as  charitable  corporation,  26. 
liability  for  torts,  520. 

Hotel  Companies 

as  mercantile  corporation,  766. 
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Husband  and  Wife 

see  Married  Women. 

Hypothecation 

see  Pledges. 


Ice  Companies 

as  quasi  public,  19. 

power  of  eminent  domain,  257. 

Identity 

see  also  Corporate  Identity. 

of  corporate  officers  as  showing  identity  of  corporations,  14,  and 
see  Officers,  Directors. 

Illegal  Combinations 

see  Monopolies,  Consolidation,  Voting  Trusts. 

Illegal  Contracts 

effect  of,  278. 

where  in  violation  of  charter  or  statutes,  279. 

Impairment  of  Obligation  of  Contract 

by  amendment  or  repeal  of  charter,  697-700. 

reservation  of  power  to  amend  or  repeal,  698. 

by  limiting  charter  right  to  acquire  real  estate,  194,  195. 
by  by-laws,  83. 
regulation  of  corporations  as,  708,  709. 

rate  regulations,  733  et  seq. 

Implied  Powers 

see  Powers  of  Corporations. 

Imprisonment 

see  False  Imprisonment. 

In  Pari  Delicto 

illegal  contracts,  280. 

Income  Tax 

federal,  779. 
state,  786. 

Incorporation  Papers 

contents,  48-50. 

signature,  SI. 

acknowledgment,  51. 

publication,  51. 

verification,  62. 

filing,  52,  62. 

as  evidence  of  corporate  existence,  79. 

Increase 

of  capital  stock,  see  Capital  Stock. 
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Indemnity 

power  of  corporation  to  execute,  163-167. 

Individual  Liability 

ot  otticers,  see  Liabilities  of  Officers. 

of  stockholders,  see  Liabilities  of  Stockholders. 

Indorsement 

of  negotiable  paper  by  corporation,  173. 

Infringement 

liability  of  officers  for,  410. 

Inheritance  Taxes 

stock,  778,  779. 

Injunction 

when  proper,  509. 

ultra  vires  acts,  509,  510. 

to  restrain  officer  from  acting  as  such,  510. 

to  prevent  violation  of  franchise,  510. 

against  use  of  identical  or  similar  corporate  name,  129  et  seq. 

against  voting  stock,  294. 

against  consolidation  of  corporations,  798,  799. 

against   governmental   regulations   of   corporations,   752. 

against   foreign  corporation   doing   business   in   state,  915. 
remedy  by  as  precluding  receiver,  843. 
as  binding  on  reorganized  corporation,  14. 
parties,  511. 

Insane  Asylums 

exemption  from  taxation,  llii. 

Insolvency 

what  constitutes,  813. 

trust  fund  doctrine,  814,  815. 

fraudulent  conveyances,  815-817. 

conveyances  to  officers,  817. 

withdrawal  of  assets  by  stockholders,  817-819. 

recovery  of  assets  wrongfully  transferred,  819,  820. 

distribution  of  assets,  820. 

right  to  prefer  creditors,  821-823. 

mortgages  as  preferences,  823. 

liens  as  preferences,  823. 

statutory  provisions  as  to  preferences,  824,  825. 

officers  as  preferred  creditors,  825-827. 

stockholders  as  preferred  creditors,  826,  827. 

recovery  of  invalid  preferences,  827,  828. 

set-off  by  debtors,  828. 

stockholders,  829. 
as  affecting  power  to  sell  all  of  corporate  property,  217. 
as  precluding  right  of  corporation  to  purchase  its  own  stock,  203, 

204. 
as  barring  right  to  rescind  subscription  to  stock,  114. 
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Insolvency — Continued. 

as  ground  for  receiver,  842. 
of  foreign  corporations,  897. 

priority  of  resident  creditors,  897. 

Inspection  of  Corporate  Books  and  Records 

right  at  common  law,  438. 

right  under  statutes,  438. 

right  under  by-laws,  439. 

purposes  for  which  allowed,  439-442. 

corporations  subject  to,  443. 

demand  and  refusal,  443. 

by  whom  made,  444. 

extent  and  method,  445. 

enforcement  of  right,  445. 

Insurance  Companies 
as  quasi  public,  19. 

provisions  in  charter  as  surplusage,  50. 
prohibiting  creation  by  special  act,  54  note, 
powers 

borrowing  money,    170. 

executing  negotiable  paper,  173. 
power  to  regulate,  705. 

rates  of,  727. 
power  of  bank  to  write  insurance,  151. 
right  of  corporation  to  sue  on  policy  for  loss  by  fire  set  by  owner 

of   practically  all  of  stock,  9. 
transactions  as  doing  business  in  state  by  foreign  corporation,  908. 
on  whom  process  may  be  served 

foreign  corporations,  923-925. 

Interest 

on  subscription  to  stock,  122. 

on  claims  against  receivers,  856,  858. 

Interim  Certifrcates 

negotiability  of,   183. 

Interlocking  Officers 

as  affecting  notice  being  imputed  to  corporation,  378. 
effect  of   on   transactions   between   corporations,   see    Officers,   Di- 
rectors. 

Internal  Management 

power  of  courts  to  interfere,  659. 

Interstate   Commerce 

regulation  of  corporations  as  interference  with,  707. 

rate  regulations,  732. 
taxation  as  interference  with,  757. 
regulation  of  foreign  corporations  engaged  in,  891-894. 

when  interstate  commerce  involved,  892-894. 
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Interstate  Corporations 

see  Foreign  Corporations,  Consolidation. 

Interurban  Railways 

as  "railroad"  or  "street  railroad,"  within  statutes,  22. 
authority  to  discontinue  service,  716. 

Intervention 

in  foreclosure  suit,  240. 

by  reorganization  committee,  805. 
in  receivership  proceedings,  844. 
in  bankruptcy  proceedings,  830. 

Intrastate  Business 
rates,  see  Rates, 
taxation  of,  see  Taxation. 

Investment  Companies 

as  "moneyed"  corporations,  23. 

Ipso  Facto  Dissolution 
see  Dissolution. 

Irrigation  Companies 

as  "public  utility,"  19,  706. 
power  to  condemn  property,  259. 

Irrigation  Districts 

as  public  corporations,  18. 

Issue 

of  stock,  see  Stock. 

of  bonds,  sei    Bonds  (Corporate). 


J 


Joinder 

of  parties,  see  Parties. 


Joinder  of  Causes  of  Action 

actions  against  corporations,  483. 
actions  against  corporate  officers,  423. 

Joint  Adventures 

sale  of  stock,  630. 

Joint  and  Several  Liability 

of  promoters,  35. 

of  officers,  see  Liabilities  of  Officers. 

of  stockholders,  see  Liabilities  of  Stockholders. 

Joint  Stock  Association 

as  a  corporation,  3. 
as  a  citizen,  3. 
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Judges 

disqualiiication,  494. 

Judgments 

by  default,  495. 

conclusiveness,  496. 

for  torts  or  labor  as  entitled  to  priority,  246. 

in  stockholders'  suit,  666. 

against  corporation  as  conclusive  against  stockholders,  676,  689. 

after  dissolution  of  corporation,  876. 

Judicial  Notice 
see  Evidence. 

Judicial  Sales 

see  Mortgages,  Reorganization,  Receivers. 

Jurisdiction 

see  also  Courts,  Equity,  Remedies,  Appearance, 
actions  against  corporations  in  general,  461. 
actions  against  foreign  corporations,  917,  918. 
where   corporations   created   by   different   states   are   consolidated, 
800. 


Kinds  of  Corporations 

banking,  24,  and  see  Banks, 
benevolent,  24. 

building  and  loan,  24,  and  see  Building  and  Loan  Associations 
charitable,  24,  and  see   Charitable   Corporations, 
co-operative,  20. 

educational,  20,  and  see  Educational  Corporations, 
fraternal  benefit  societies,  24. 
insurance,  24,  and  see  Insurance   Comoanies, 
.  manufacturing,  21. 
mercantile,  21. 
public  and  private,   17. 

municipal,  17,  18. 

irrigation  district,  18. 

drainage  district,  18. 

reclamation  district,   18. 

Cornell  University,   18. 
quasi  corporations,  20. 

counties,  20. 

Chicago  Board  of  Trade,  20. 
quasi  public,  19,  and  see  Quasi  Public  Corporations. 

irrigation  company,   19. 

ice  company,  19. 

fire  insurance  company,  19. 

cemetery  company,   19. 

mutual  water  company,  19. 
railroads,  22. 


972  Index  of  Volume  10. 


[References  are  to  pages] 

Kinds  of  Corporations — Continued. 

religious,  26. 

state,  19. 

street  railroads,  22. 

telegraph   and   telephone,   20. 

trust  companies,  24. 

Knowledge 

see  Notice. 


Labor 

see   also   Servants. 

issuance  of  stock  for,  see  Stock. 

Laches 

as  precluding  rescission  of  subscription  to   stock,   113. 

as  barring  right   to  rescind  purchase   of  stock,  628. 

of  minority  stockholders,  650,  651. 

as  bar  to  stockholders'  suit,  661. 

as  barring  right  to  intervene,  845. 

as  precluding  attack  on  transfer  as  fraudulent,  819. 

Land 

see  Real  Property. 

Land  Companies 

see  Real  Estate  Companies. 

Landlord  and  Tenant 
see  Leases. 

Leases 

power  of  corporation  to  make  or  take,  223-227. 
lease  of  all  of  property,  224. 
where  corporation  a  quasi  piiblic  one,  224. 
necessity  for  consent  of  stockholders,  225. 

covenants  in,  225. 

liabilities  of  lessor,  226. 

estoppel  of  lessee,  227. 

effect  of  dissolution  of  corporation,  874. 

effect  of  receivership,  848. 

rent  as  prior  claim  on  insolvency,  820. 

right  of  corporation  to  sue  for  rent  where  made  payable  to  stock- 
holders, 7. 

Legacies 

see  Estates  of  Decedents. 

Legal  Entity 

see  Corporate  Entity. 

Lex  Fori 

see  What  Law  Governs. 
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Liabilities  of  Officers 

as  trustees  or  as  agents,  380  et  seq. 

for  profits  made  by  officer,  385-387. 
for  corporate  acts,  395. 
as  joint  or  several,  396. 
for  breach  of  duty,  397,  398. 

bad  loans  or  investments,  397. 
for  ultra  vires  acts,  398. 
for  illegal  issue  of  stock,  561. 
for  negligence,  399-402. 
for  acts  of  other  officer,  404. 
for  fraud,  405. 
for   misappropriation,   405. 
on  corporate   contracts,  406. 
to  third  persons  for  torts,  408. 
statutory   liability,   413. 
remedies,  417. 

Liabilities  of  Stockholders 

to  creditors  on   unpaid  subscriptions,  667-677. 

what  law  governs,  667. 

nature  of  liability,  667. 

extent  of  liability,  667. 

defenses,   668-670. 

persons  liable,  670,  671. 

estoppel  to  sue,  671. 

who  may  sue,  671,  672. 

calls  and  assessments,  672-674. 

remedies,  674-676. 

time  to   sue,  676,  til. 
for  debts  of  corporation,  677-692. 

at  common  law,  657-679. 

by  statute,  679. 

by   constitution,   680. 

effect  of  reorganization  or  consolidation,  680. 

what  law  governs,  680. 

extent  of  liability,  681,  682. 

corporations   within   statutes,  682. 

what   liabilities   included,   682,   683. 

liability  as  primary  or  secondary,  683. 

persons  liable,  684-686. 

who  may  sue,  686,   687. 

remedies,  687. 

parties,  688. 

exhausting  assets  of  corporation,  688. 

judgment  against  corporation  as  conclusive,  689. 

assessment  of  stockholders  as  conclusive,  690. 

time  to  sue,  690-692. 

set-off,  692. 

right  to   sue  outside  state,  692. 

discharge    in   bankruptcy,   692. 

contribution,  692. 
as  partners  where  not  even  a  de  facto  corporation,  695,  696. 
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Liabilities  of  Stockholders — Continued.  . 

where  corporation  a  de  facto  one,  64. 

for  illegal  or  ultra  vires  acts  of  corporation,  6. 

Libel  and  Slander 

liability  of  corporation  for,  516. 

Licenses 

fees  for  use  of  streets,  717,  718. 
foreign  corporations,  900  et  seq. 
franchises,    see    Franchises. 

Lien 

of  corporation  on  shares  of  stock,  585,  586. 

by-laws  as  to,  88. 
of  pledgee  of  stock,  see  Pledges. 

Life  Instirance 

see  Insurance  Companies. 

Life  Tenants 

right  to  dividends,  see  Dividends. 

Limitation  of  Actions 

see  Statute  of  Limitations. 

Lis  Pendens 

purchase  of  stock,  609. 

Loaning  Money 

power  of  corporation,  171,  172. 

Local  Actions 

see  Venue. 

Local  Agent 

who  is,  on  whom  process  may  be  served,  926. 

Logging  Roads 

as  "railroads,"  22. 

Lost  Instruments 

certificate  of  stock,  see  Stock. 

Lumber  Companies 

power  to  execute  guaranty,  167. 
power  to  purchase  apparatus,   191. 

M 

Majority 

see  Corporate  Meetings,  Directors. 
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Majority  and  Minority  Stockholders 

powers  and  duties  of  majority,  647. 

as  trustees,  647. 

to  manage  corporation,  301. 

to  transfer  all  the  corporate  property,  216-220. 

acts  of  majority  stockholder  as  ground  for  receiver,  841. 
rights  and  remedies  of  minority,  647-6S2._ 

as  affected  by  amount  of  stock  held,  647. 

in   what  cases   may  resort   to   courts,  648-650. 

defenses  against,  650. 

particular   remedies,  651,  652. 

action  by  minority  to  dissolve  corporation,  870-872. 

rights  of  dissenting  stockholders  on  consolidation,  798. 

Malicious  Prosecution 

liability  of  corporation  for,  515. 

Managing  Agent 

see  also  General  Manager, 
service  of  process  on,  473. 

action  against  foreign  corporation,  925. 

Mandamus 

when   proper,   506,  507. 

against  particular  companies,  507. 

to  obtain  inspection  of  corporate  books,  445. 

to  compel  issuance  of  certificate  of  stock,  558. 

to  compel  issuance  of  certificate  by  foreign  corporation,  91  "^ 

to  compel  transfer  of  stock  on  books,  616. 

Manslaughter 

liability   of   corporation    for,    524. 

Manufacturing  Corporations 
what  are,  21. 
exemption  from  taxation,  775. 

Married  Women 

ignoring    corporate    entity    where    corporation    composed    of    hus- 
band and  wife,  9. 

Marshalling  Securities 

sale  of  pledged  stock,  642. 

Masonic  Lodges 

exemption  from  taxation,  776. 
devises  to,  779. 

Massachusetts  Trusts 
not  a  corporation,  3. 
nature  of,  928. 

as  partnership,  928. 
shares  and  certificates  of  stock,  929. 
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Massachusetts  Trusts — Continued. 

duration,  930. 

liability  of  trustee,  930. 

parties   to  action  against  trustee,  930. 

taxation,  930. 

Master  and  Servant 

see  Servants. 

Maturity 

see  Bonds   (Corporate). 

Mechanical  Corporations 

stone  quarry  company  as,  21. 

Medicine 

see  Physicians. 

Meetings 

of  directors,  see  Directors. 

of  stockholders,  see  Corporate  Meetings. 

Membership 

in   nonstock   corporation,  645-647. 
expulsion,  64S-647. 

Mercantile  Corporations 

what  are,  21,  22,  766. 
power  to  loan  money,   171. 

Merger  of  Corporations 

distinguished  from  consolidation,  790. 

liability  for  debts,  T)l . 

effect  on  pending  actions,  799. 

Military  Company 

how  incorporated  in  New  York,  27  note. 

Mining  Companies 

power  to  sell  all  of  property,  217,  219. 
power  to  condemn  property,  256. 
governmental  regulation  of,  727. 
involuntary  bankruptcy,  830. 

Minority  Stockholders 

see   Majority  and   Minority   Stockholders. 

Minutes 

see  Corporate  Books  and  Papers. 

Misjoinder 

of  parties,  see  Parties. 

of  causes  of  action,  see  Joinder  of  Causes  of  Action. 
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Mismanagement 

as  releasing  subscriptions  to  stock,  118. 

as  ground  for  receiver,  841. 

as   ground  for   dissolution,   see   Dissolution. 

Misnomer 

see  also  Corporate  Name, 
effect  of,  135,  136. 
subscription  to  stock,  95. 

Misrepresentations 

see  Fraud. 

Mistake 

subscription   to   stock,  96. 

as   authorizing   reformation   of   subscription,  96. 
ground   for  rescinding  sale  of  stock,  635. 

Modern  Woodmen  of  America 

as  charitable  corporation,  26. 
liability  for  torts,  521. 

Moneyed  Corporations 

what  are,  23,  775. 

investment  company,  23. 
telephone  company,  23. 

Monopolies 

anti-trust  statutes,  526  et  seq. 

restraint  of  trade,  52'8. 

remedies,  530. 
power   to   purchase   stock   to   obtain   control   of  another   company, 

200. 

Mortgages 

power  of  corporation  to  execute,  230. 
property  covered  by,  231. 

after-acquired  property,  231. 
who  may  execute  or  authorize,  232. 

necessity  for  consent  of  stockholders,  232. 
contents,  233. 
filing,  233,  234. 
construction,  233. 
consideration,  234. 
rights  and  remedies  of  bondholders,  234-236. 

suit  to  foreclose,  234-236. 
trustees,  236. 

removal,  236. 

as  representatives  of  bondholders,  236. 

powers,  237. 

duties,  237. 

liability,  237. 
of  shares  of  stock,  644. 
X  Priv.  Corp. — 62 
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Mortgages — Continued. 

as  preference  of  creditors  by  insolvent  corporation,  823. 
estoppel  of  mortgagor  to  deny  corporate  existence  of  mortgagee, 

67. 
foreclosure  by  suit,  238-244. 

request  of  bondholders  as  condition,  238. 

injunction  against,  239., 

what  constitutes  default  in  payments,  239. 

jurisdiction  of  federal  courts,  239. 

parties  and  intervention,  240. 

defenses,  240. 

decree,  241. 

sale,  242. 

bids,  242. 

setting  sale  aside,  243. 

title  and  duties  of  purchaser,  243,  244. 
distribution   of  proceeds,  244. 

priorities,  24S,  246. 

Motive 

as  affecting  right  to  sue,  IS. 

as  affecting  voluntary  dissolution  of  corporation,  867. 

as  affecting  involuntary  dissolution,  868. 

Municipal  Corporations 

as  included  in  word  "corporation,"   17. 
power  to  subscribe  to  stock,  96. 
power  to  fix  rates,  730. 

N 

Name 

see  Corporate  Name. 

National  Banks 
name  of,  129. 
liabilities  of  officers,  416. 
powers 

in  general,  154. 

pensions  for  employees,  154.       _ 

acting  as  depository,  154. 

operating  street  railway,  154. 

guaranty,  165,  166,  167. 

acting  as  trustees,  168. 

acting  as  executor,  169. 

borrowing  money,  170. 

purchase  of  grain,  191. 
taxation  of,  762,  765. 

shares  of  stock,  773. 

Nature  of  Corporation 

see  Kinds  of  Corporations. 
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Negligence 

liability  of  corporation  for,  518. 

negligence  of  receiver,  849. 

corporation  owning  all  the  stock  of  negligent  corporation,  13. 

liability  of  corporate  lessor,  226. 
liability  of  officers  for,  399-402,  411. 

Negotiable  Instruments 

see  also  Bonds  (Corporate). 

power  of  corporation  to  execute,  173-175. 
power  to  indorse,  173. 
for  debt  of  sole  stockholder,  174. 
efifect  of  want  of  seal,  174. 
accommodation  paper,  174. 
defenses,  175. 

ultra  vires,  275. 

validity  of  note  where  payee  (foreign  corporation)  has  not  com- 
plied with  state  statutes,  913. 

New  Corporation 

see  also  Reorganization. 

change  of  name  as  making,  137.     , 

consolidation  as  creating,  794. 

Nonresident 

foreign  corporation  as,  887. 

Notice 

as   imputed  to   corporation   because   of  knowledge   of   its   officers 
or  agents,  374-380. 
knowledge  obtained  unofficially,  374. 
knowledge  of  particular  officers,  375. 
exception  where  officer  interested,  377-380. 
to  promoters  as  notice  to  corporation,  41. 
of  corporate  affairs  as  imputable  to  stockholder,  654. 

Nuisance 

liability  of  corporation  for,  518. 
criminal  liability  of  corporation,  524. 

Nulla  Bona 

see  Execution. 

Number 

of  directors,  see  Directors. 


Objects  for  Which  Corporations  May  Be  Created 

unlawful  or  injurious  purposes,  27. 

two  or  more,  29. 

how  object  determined,  29. 
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Occupation  Tax 

see  Taxation. 

Odd  Fellows  Home 

liability  for  torts,  521. 

Offenses 

see  Criminal  Law,  Torts. 

Office 

necessity  for  in  state,  ISO. 

power  to  change,  ISO. 

maintenance  of  in  state  as  constituting  doing  business,  907. 

Officers  of  Corporation 

agents  distinguished,  31S. 

who  are,  31S. 

agreements  relating  to,  validity,  315-317. 

abdicating  or  limiting  powers,  316. 
election  or   appointment,   317. 

time,  317. 

fraud,  317. 

who  may  question,  317. 
qualifications,  318. 

residence,  319. 

effect  of  want  of  eligibility,  319. 
fidelity  bonds,  320. 
term  of  office,  321. 

holdovers,  322. 
resignation,  322. 
removal,  323. 

collateral  attack  on  title,  324. 
de  facto  officers,  324. 
powers  in  general,  329. 

express,  329. 

incidental,  329. 

how  conferred,  330. 

apparent  powers,  331. 

notice  of  limited  powers  to  third  person,  333. 

executing  commercial  paper,  336. 

employing   physicians,   337. 

presumptions  and  burden  of  proof,  338. 
considered  as  trustees,  380-382. 

engaging  in  rival  business,  382. 

acquiring  adverse   title   or   interests,   382. 

purchase  at  forced  sale,  384. 

secret  profits,  385. 
rights   as  creditors  of  corporation,  387. 
personal   dealings  with   corporation,  387-392. 

as  void  or  voidable,  387. 

where  fraudulent,  387. 

where    officer    represents    corporation,    389. 

where   corporation   represented   by   others,   389. 
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Officers  of  Corporation — Continued. 

personal  dealings  with  corporation — continued. 

purchase  by  officer,  390. 

sales  to  corporation,  391. 

leases,  391. 

loans  to  corporation,  391. 
common  officers  as  showing  identity  of  corporations,  14. 
transactions   between   corporations   having  one   or  more   common 
officers,  392-395. 

where  unfair  or  fraudulent,  393. 
lack  of  as  dissolving  corporation,  864. 
powers  of  after  dissolution,  873. 

jurisdiction  of  courts  over  in  case  of  foreign  corporations,  896. 
misconduct  of  as  ground  for  receiver,  841. 
preference  of  as  creditors  by  insolvent  corporation,  825. 
purchase  of  stock  from  stockholder,  411. 
transfers  to  as  fraudulent,  817. 
who  may  be  served  with  process,  471-475,  923-92'7. 

Official  Bonds 

see  Officers  of  Corporations. 

Offset 

see  Set-off  and  Counterclaim. 

One-Man   Companies 

doctrine  of  corporate  entity,  4. 

ownership  of  bonds,  6. 

transfers  of  corporate  property,  6. 
power  of  corporation  to  execute  note  for  debt  of  stockholder,  174 

Operating  Expenses 

priority  in  receivership  distribution,  858,  859. 

Opinions 

as  fraud,  see  Fraud. 

Options 

to  subscribe  to  stock,  97,  98.  * 

to  purchase  stock  from  stockholder,  621. 

consideration,  622. 
to  repurchase  stock,  632. 

Oral  Contracts 

see  Statute  of  Frauds. 

Oral  Evidence 

see  Evidence. 

Organization 

of  corporation,   56,  57. 
necessity,  56,  63. 
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Organization — Continued. 

of  corporation — continued, 
time  for,  57. 
Uling  report,  57. 

Ostensible  Authority 
see  Officers. 

Overissue 

of  stock,  555.  I 

Oversubscription 

to  stock,  see  Subscriptions  to  Stock. 

Ownership 

see  also  Title. 

of  corporate  property,  6. 

of  stock,  547. 


Packing  Companies 

power  to  make  purchases,   190. 

Paid-up  Stock 

assessments  on,  see  Assessments. 

issuance  for  less  than  par,  see  Watered,  etc..  Stock. 

Papers 

see  Incorporation  Papers,  Corporate  Books  and  Records,  Inspec- 
tion of  Corporate  Books  and  Papers. 

Par  Value 

corpprate  bonds,  see  Bonds  (Corporate), 
stock,  see  Stock. 

Parol  Contracts 

see  Statute  of  Frauds. 

Parol  Evidence 

see  Evidence. 

Parties 

in  actions  by  corporation,  478. 

in  actions  against  corporation,  478. 

corporation  as  co-party  in  actions  between  others,  479. 

new  parties,  480. 

intervention,  480. 

to  actions  against  corporate  officers,  422. 

to  suit  to  appoint  receiver,  844. 

to  actions  by  receivers,  852. 

to  actions  to  forfeit  charter,  870. 

to  actions  by  trustees  after  dissolution,  881. 

to  action  agkinst  promoter  for  secret  profits,  36. 
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Parties — Continued. 

to  stockholders'  suits,  663. 

to  actions  by  creditors  against  stockholders,  674,  688. 
majority   stockholder   as   necessary   party   to   action   against   cor- 
poration, 7. 
substitution  of  on  dissolution  of  corporation,  877. 

Partnership 

distinguished  from  corporation,  2. 

common-law  corporation  as,  928. 

power  of  corporation  to  become  a  partner,  ISl,  152. 

incorporation  of,  71-73. 

effect,  71. 

notice  of  change,  72. 

transfer  as  fraudulent,  12. 

guaranty  as  surviving,  72. 

liability  on  partnership  contracts,  72. 

liability  of  partners,  72. 
liability  of  stockholders  as  partners  where  in  reality  no  corpora- 
tion, 695. 

Passes 

forbidding,  743. 

Patents 

jurisdiction  over  corporation  in  infringement  suit,  75. 

Payments 

on  subscription -to  stock,   124-127,  669. 
sufficiency  of,  126. 

Pecuniary  Profit 

what  are  corporations  organized  for,  23. 

Penalties 

for  refusal  to  transfer  stock  on  books,  616. 

for  doing  business  in  state  by  foreign  corporation  without  con 

pliance  with  statutes,  910-915. 
governmental  regulations,  716. 

unreasonable  penalties,  717. 
as  applicable  to  receivers,  853. 

Pensions 

for  corporate  employees,  154,  216. 

Perpetual  Bonds 

power  to  issue,  see  Bonds   (Corporate). 

Perpetuities 

subscription  to  stock  as  violating  rule  against,  98. 
options  on  stock,  621. 
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Person 

corporation  as,  IS. 

within  appeal  statutes,  15. 

within  income  tax  statute,  15. 

within  statute  of  limitations,  IS. 

within  quo  warranto  statute,  16. 

within  mechanic's  lien  statute,   16. 

within  criminal  statute,  16. 

within  surety  statute,  16. 

within  "equal  protection  of  the  laws"  clause,  16. 

Personal  Injuries 

see  Torts,   Negligence. 

Personal  Property 

power  of  corporation  to  acquire  and  hold,  190-192. 

as  dependent  on  purpose,  190. 

choses  in  action,  191. 

ownership,  192,. 
situs   of  for  taxation,  768. 

Physicians 

power  of  corporation  to  employ,  151. 

American  Medical  Association  as  corporation  for  pecuniary  profit, 
23. 

Pipe  Line  Companies 

as  public  utility,  706. 

Place  of  Business 

see  Principal  Place  of  Business. 

Place  of  Trial 

see   Venue. 

Plaintiffs 

see  Parties. 

Pleading 

naming  and  describing  corporation,  480. 

alleging  corporate  existence,  481. 

alleging  change  of  name,  482. 

setting  out  by-law,  482. 

alleging  corporate  powers,  482. 

alleging  corporate  acts,  482. 

defensive  pleas,  483-485. 

effect  of  misnomer  of  corporation,  136. 

amended  and  supplemental,  485. 

set-off,  486. 

seal,  486. 

verification,  486. 

variance,  486,  487.  , ; 
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Pledges  of  Stock 

necessity  for  registration,  639. 

scope  of  lien,  639. 

legal  title,  640. 

remedies  on   default,   642,   643. 

redemption,  643. 

remedies  of  pledgor,  644. 

rights  of  pledgee,  640-642. 

to  vote  stock,  288. 
liability  of  pledgee  as  stockholder,  684. 
to  issuing  corporation,  204. 

Police  Power 

regulation  of  corporations,  704  et  seq. 

Policemen 

liability  of  corporation  for  torts  of  special  police  officers,  519. 

Powers  of  Corporations 

inherent,  144. 

express,  144. 

implied,  145. 

place  of  exercising,  145. 

notice  of  extent  of,  147. 

presumptions  and  burden  of  proof,  147. 

necessity   for   license   to  practice   architecture,    147. 

particular -acts,  147-153. 

as  agent,  168. 

banking,  147. 

bonds,   178. 

borrowing  money,  170,  171. 

change  of  office,  150. 

contracts,  158-162. 

condemning  property,  255  et  seq. 

employing  physicians,   151. 

entry  on  public  lands,  ISO. 

executor  or  administrator,  acting  as,   168. 

executing  negotiable  paper,   173. 

guaranty,  163-167. 

insurance,  151. 

leases,  223  et  seq. 

loaning  money,  171. 

mortgages,  230. 

organization  of  subsidiary  companies,  151. 

personal   property,   acquisition,    190. 

partnership,  151. 

practice  of  dentistry,  149. 

practice  of  law,  148. 

purchase  of  stock,  199  et  seq. 

real  property,  acquisition,   193  et  seq. 

sale  of  liquor,  151. 

speculations  on  exchanges,  152. 

suretyship,  163-167. 


986  Index  of  Volume  10. 

[References  are  to  pages] 

Powers  of  Corporations — Continued, 
particular  acts — continued. 

transfer  of  property,  213  at  seq. 

trustee,  acting  as,  168. 

utilizing  surplus  property,  152. 
particular   corporations,    153-157. 

agricultural  societies,  153. 

banks,  153,  154. 

building  and  loan  associations,  154. 

canal  companies,  155. 

charitable  corporations,  155. 

land  companies,  155. 

automobile  manufacturing  company,  155. 

ferry,  155. 

railroads,  155,  156. 

trust  companies,  156. 

water  companies,  157. 

Powers  of  Officers 

in  general,  see  Officers. 

of  particular  officers,  see  President,  Vice  President,  General  Man- 
ager, etc. 

Preferred  Stock 

what  is,  586. 

power  to  issue,  586. 

preferred  stockholders  as  creditors,  587,  827. 

rights  of  preferred  stockholders,  588. 

redemption,  589. 

dividends  on,  see  Dividends. 

Preferring  Creditors 

power  of  insolvent  corporation,  821  et  seq. 

Presents 

see  Gifts. 

President 

powers  of,  342^348. 

as  dependent  on  nature  of  corporation,  344. 

apparent  authority,  344. 

employing  help,  344. 

execution  of  negotiable  paper,  345. 

indorsement  of  negotiable  paper,  346. 

purchases,  346. 

gifts,  347. 

assignment  for  creditors,  347. 

leases,  347, 

mortgages,  347. 

guaranty,  347. 

waiver  of  performance  of  contract,  347. 

compromise  and  settlement,  348. 

payments,  348. 

releases,  348. 
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President — Continued. 

powers  of — continued. 

legal  proceedings,  348. 

confession  of  judgment,  348. 
admissions  by  as  binding  corporation,  364. 
compensation  of,  see   Compensation   of   Officers, 
knowledge  of  as  imputable  to  corporation,  376. 
service  of  process  on,  473. 

Presumptions 

see  also  Evidence, 
of  incorporation,  11 . 
powers  of  corporations,  147. 

Primary  Franchise 

what  is,  see  Franchises. 

Principal  and  Agent 

see  Agents. 

Principal  and  Surety 

see  Sureties. 

Principal  Place  of  Business 

what  is,  75. 

power  to  move,  ISO. 

Priorities 

in  receivership  distribution,  856-859. 

receiver's  certificates,  854. 
in  foreclosure  proceeds,  see  Mortgages. 

Private  Corporation 

distinguished  from  public,  18. 

Private  Nuisance 

see  Nuisances. 

Privilege  Taxes 

see  Taxation. 

Process 

in  actions  by  or  against  corporation,  471-478. 

Production  of  Books  and  Papers 

duty  to  produce,  493,  494. 

Profits 

see  Dividends. 

Promissory  Notes 

see  Negotiable  Instruments. 
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Promoters 

who  are,  31. 

rights  and  liabilities  inter  se,  32. 

relation  to  corporation  and  stockholders,  32. 

secret  profits,  33. 

sales  to  corporation,  34. 

joint  and  several  liability,  35. 

actions  against  promoters,  35,  36. 

commission  from  third  person,  37. 
liability  of  corporation  on  contracts  of,  37-40. 

where  adopted,  37. 

how  adopted,  39. 
liability  of  promoters  on  their  own  contracts,  40,  41. 
notice  to  as  notice  to  corporation,  41. 
liability  of  corporation  for  service  and  expenses  of,  41. 
liability  of  on  failure  to  create  corporation,  43. 
effect  of  fraud  of  in  procuring  subscriptions  to  stock,  44. 
estoppel  to   deny  corporate  existence,  68. 

Proof 

see  Evidence. 

Property 

see  Real  Property,  Personal  Property. 

Proxies 

at  stockholders'  meetings,  290-292. 
who  may  give,  291. 
who  may  act  as,  291. 
form,  291. 

authority  of  proxy,  292. 
revocation   or  termination  of  power,  292. 

Public  Corporations 

what  are,  18,  19. 

levee,  drainage,  irrigation,  etc.,  districts,   18. 
Cornell  University,  19. 

Public  Improvements 

assessment  of  corporations  for,  755. 

Public  Lands 

corporation  as  "person"  or  "citizen"  entitled  to  make  entries  on.  16. 
power  of  corporation  to  make  entries  on,  150. 

Public  Service  Commissions 

regulation  of  corporations,  706  et  seq. 
power  to  authorize  issuance  of  stock,  557. 
consent  to   sales  or  leases,  221,  225. 
consent  to  issuance  of  corporate  bonds,  178. 
power  to  fix  rates,  729. 
procedure  before,  749. 


Index  op  Volume  10.  989 

[References  are  to  pages] 

Public  Service  Corporations 

see  Quasi  Public  Corporations. 

Public  Use 

condemnation  proceedings,  257. 

Public  Utility 

see  Quasi  Public  Corporations. 

Publication 

of  incorporation  papers,  see  Incorporation  Papers. 

Purchase 

see  also  Transfer  of  Property, 
power  of  corporation  to 

real  property,   193,   198. 

personal  property,  190-192. 

stock  in  another  company,  199,  200. 

its  own  stock,  200-205. 
by  officer  from  corporation,  386. 
as  doing  business  in  state,  906. 
effect  of  purchase  of  all  of  property  of  another  corporation,  797 


Qualifications 

of  officers,  see  Officers,  Directors. 

Quarry  Company 

as  mechanical  corporation,  21. 
as  manufacturing  corporation,  22. 

Quasi   Corporations 

see  Kinds  of  Corporations. 

Quasi  Public  Corporations 
what  are,   19. 

cemetery,   19. 

ice,  19. 

insurance,  19. 

irrigation,  19. 

mutual  water,   19. 
powers 

in  general,  155. 

leases,  224. 

transfer  of  property,  220,  221. 
regulation  of 

as  denying  equal  protection  of  the  laws,  710. 

Quieting  Title 

to  shares  of  stock,  549. 
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Quo  Warranto 

when  proper,  503. 
procedure,  504. 

parties,  504. 

information,  505. 

evidence,  505. 
Quorum 

see  Corporate  Meetings,  Directors. 


Railroad  Commission 

see  Public  Service  Commission. 

Railroad  Companies 

what  included  in  word  "railroads"  as  used  in  statutes,  22. 

street  railroads,  22. 

interurbans,  22. 

logging  road,  22. 
conditions  subsequent  in  charter,  48. 
powers 

in  general,  155. 

oil  wells,  156. 

advertising  lands  of  others,  156. 

changing  location  of  road,  156. 

refreshment  rooms,  156. 

purchase  of  notes  of  subsidiary,  159. 

contracts  in  general,   160,   161. 

guaranty,  164,  184. 

borrowing  money,  170. 

executing  notes,   173. 

issuance  of  bonds,  178. 

holding  land,  194. 

sale  of  Surplus  electric  current,  214. 

sale  of  terminals,  220. 

leases,  224. 

eminent  domain,  256-260. 
governmental  regulation  of,  718-723. 

as  denial  of  equal  protection  of  the  laws,  711. 

requiring  extension  of  line,  719. 

requiring  operation,   720. 

requiring  stopping  of  trains,  721. 

depots,  721. 

running  time  of  trains,  722. 

connections,  722. 

spur  tracks,  722.' 

grade  crossings,  722. 

lighting  of  tracks,  723. 

speed,  723. 

signals,  723. 

fences,  723. 
forfeiture  of  charter,  864. 
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Railroad  Companies — Continued. 

on  whom  process  may  be  served 

foreign  corporations,  923  et  seq. 
soliciting  traffic   as   doing  business   in   state,  907. 
liability  as  lessor  for  negligence,  226. 
liability  for  negligence  of  elevator  company  where  sole  owner  of 

stock,  13. 
effect  of  receivership  on  liability  for  torts,  849. 

Rates 

regulation  of,  727-753. 

who  may  regulate,  729-732. 

as  violating  constitutional  provisions,  732-743. 

discriminations,  743. 

reasonableness,  743-749. 

procedure,  749-753. 

Ratification 

of  acts  of  corporate  officers  or  agents,  366-373. 

knowledge  as  element,  366. 

who  may  ratify,  367. 

mode  of,  369-372. 

effect  of,  372,  373. 
of  contracts  of  promoters,  37. 

necessity  for  writing,  39. 

when  implied,  39. 
of  consolidation  agreement,  by  statute,  792. 
as  barring  right  to  rescind  subscription  to  stock,   113. 

Real  Estate  Companies 
power  to  create,  30. 
powers 

in  general,  155. 

indemnity,  166. 

guaranty,  166. 

sales  of  land,  218. 
foreign  corporations,  doctrine  of  comity,  890. 

Real  Property 

power  of  corporation  to  acquire  and  hold,  193-198. 

land  not  necessary,  194,  195. 

statutes  or  constitutional  provisions,  194. 

express  or  implied  prohibition,  195. 

mode  of  acquisition,  196. 

by  devise,  196. 

title  acquired,   197. 

collateral  attack,  198. 
power  of  foreign  corporation  to  hold,  899. 
what  may  be  condemned,  259. 


Receivers 

appointment,  837-839. 

as  act  of  bankruptcy,  831. 
who  may  obtain,  839. 
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Receivers — Continued. 

appointment — continued. 

propriety  of,  839,  840. 

grounds,  840-842. 

grounds  for  refusing,  842,  843. 

procedure,  843-845. 
discharge,  845. 

effect  of  receivership,  846-849. 
who  receiver  represents,  849. 
powers  of,  850. 
actions  by,  851,  852. 
actions  against,  852,  853. 
sales  by,  850. 
liabilities  of,  852,  853. 
receiver's  certificates,  853,  854. 
distribution  of  funds,  854-859. 
presentation  of  claims,  854. 
compensation  of,  855. 
priorities,  856-859. 
actions  by,  672,  687. 

outside  state,  692. 

against  officers,  419. 
of  common-law  corporation,  930. 
of  foreign  corporations,  897. 

effect  of  appointment,  898. 
after  dissolution  of  corporation,  881,  882. 
income  tax,  785. 

Reclamation  District 

as   corporation,  18.. 

Recording 

see  Filing. 

Records 

see  Corporate  Books  and  Papers. 

Recoupment  ' 

see   Set-off  and   Counterclaim. 

Reduction 

of  stock,  see  Capital  Stock. 

Reformation  of  Written  Instruments 

subscription  to  stock,  96. 

Registration 

of  transfer  of  stock,  see  Transfer  of  Stock. 

Reincorporation 

see   Reorganization. 

Release 

of  subscriptions  to  stock,   116-119,  669. 
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Religious  Corporations 
what  are,  26. 
prohibiting  incorporation  of,  27,  28. 

by  special  act,  54  note, 
power  to  take  legacy,  190. 
exemptions  from  taxation,  776. 
receiver  for,  840. 

Remedies 

to  enforce  liabilities  of  officers,  417. 

for  fraud  inducing  sale  of  stock  by  stockholder,  627. 

for  breach  of  contract  for  sale  of  stock,  636. 

of  pledgor  of  stock,  644. 

of  minority  stockholders,  651. 

to  enforce  liability  of  stockholder's  to  creditors,  674,  687. 

in  case  of  illegal  assessment  of  stock,  694. 

collection  of  taxes,  771. 

particular  remedies,  see  Injunction,  Mandamus,  etc. 

Removal 

of  officers,  see  Officers. 

Removal  of  Causes  to  Federal  Court 

right  to  remove,  464,  465. 

Remuneration 

see  Compensation  of  Officers. 

Reorganization  of   Corporations 

power  of  courts  over,  803. 

authority  for,  803. 

methods  of,  803. 

agreement  for,  803. 

right  to  rescind,  804. 

committee,  804,  80S. 

rights  of  stockholders,  805,  806. 

rights  of  bondholders,  806. 

as  creating  new  corporation,  807. 

contracts  of  old  company,  807. 

liabilities  of  new  company,  808-810. 

injunction  as  binding  reorganized  corporation,  14. 

Repeal 

of  charter,  697  et  seq. 
of  by-laws,  see  By-Laws. 

Replevin 

by  foreign  corporation  which  has  not  complied  with  state  statutes, 

914. 

Reports 

statutes,  448. 
duty  to  make,  448. 
contents,  449. 
X  Priv.  Corp. — 6.3 
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Reports — Continued. 

filing,  449. 

liability  for  failure  to  make,  450. 
enforcement  of  liability,  451. 
failure  to  file  as  ground  for  dissolving  corporation,  868. 

Representations 

see  Fraud. 

Repurchase 

agreements  to  repurchase  stock,  103-105. 

Rescission 

subscription  to  stock,  98,  103,  111-115. 
contract  to  sell  stock,  635. 
reorganization  agreement,  804. 

Resident 

corporation   as,  74. 

Resignation 

of  officer,  see  Officers. 

Restraint  of  Trade 
by-laws,  83. 
anti-trust  statutes,  see  Monopolies. 

Restrictions  on  Alienation 

see  Transfer  of  Property,  Transfer  of  Stock. 

Return 

of  service  of  process,  476. 
conclusiveness,  477. 

Revival 

see  Abatement  and  Revival. 

Revocation 

see   Cancellation,    Repeal,    Rescission. 

Rolling  Stock 

situs  of  for  taxation,  769. 


Salaries 

see  Compensation  of  Officers. 

Sales 

see  also  Transfer  of  Property,  Transfer  of  Stock. 

by  promoter  to  corporation,  34. 

by  officer  to  corporation,  386. 

of  stock  for  failure  to  pay  assessments,  693. 
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Sales — Continued, 
by  receiver,  8S0. 
as  doing  business  in  state,  904,  90S. 

Schools 

see  Educational  Institutions. 

Seal 

necessity  for,  139-141. 

form,  139. 

as  prima  facie  proof,  141. 

as  presumption  that  officer  signing  had  authority  to  sign,  338. 

on  corporate  deed  as  equivalent  to  signature,  249. 

on  corporate  note,  174. 

effect,  141. 

Secondary  Evidence 

see   Evidence. 

Secret   Profits 

of  promoters,  33-37. 

of  officers,  see  Officers. 

of  stockholder  as  agent,  653. 

Secretary 

povjrers  of.  350,  351. 

Security  for  Costs 
see  Costs. 

Self -executing 

constitutional  provisions,   see    Constitutional   Law. 

Separate  Existence 

see   Corporate   Entity. 

Servants 

claim  for  wages  as  preferred  claim,  821,  857. 
regulating  corporations  as  to  dealings  with,  717. 
I 
Service  of  Process 

person  to  be  served,  471-475. 

substituted  or  constructive   service,  475. 

place  for,  475. 

return  of,  476. 

requiring  foreign  corporations  to  designate  agent  for,  901,  902. 

on  foreign  corporations,  921-927. 

doing  business   essential,  922. 

place  of,  923. 

who  may  be  served,  923-927. 
in  actions  against  receivers,  853. 


996  Index  of  Volume  10. 

[References  are  to  pages] 

Set-off  and  Counterclaim 

by  debtors  of  insolvent  corporations,  828-830. 
against  unpaid  subscriptions  to  stock,   121,  692. 
in  actions  against  corporate  officers,  425. 

Shares  of  Stock 

see  also  Stock,  Certificates  of  Stock,  Stockholders. 

capital    stock   distinguishfed,   S47. 

as  property,  548. 

situs  of,  549. 

attachment,   garnishment,   etc.,  of,   549. 

conversion  of,  551. 

taxation  of,  771. 

Sherman  Act 

see  Monopolies. 

Signatures 

incorporation  papers,  51. 

corporate  instruments,  see  Execution  of  Corporate  Instruments. 

Silence 

see   Ratification,  -Estoppel. 

Sinking  Funds 

to  pay  bonds,  see  Bonds   (Corporate). 

Situs 

of  shares  of  stock,  549. 
for  taxation,  768,  769. 
shares  of  stock,  772. 

Six  Months'  Rule 

receiverships,  858,  859. 

Slander 

see  Libel  and  Slander. 

Sole  Shareholder 

see  One-Man  Companies. 

Solvency 

see  Insolvency. 

Special  Appearance 

see  Appearance. 

Special  Franchises 

see  Franchises. 

Special  Meetings 

see   Corporate   Meetings,   Directors. 
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Specific   Performance 

contract  for  sale  of  stock,  637. 
bondholders,  right  to,  188. 
reorganization  agreements,  804,  810. 
street  franchise,  212. 

Speculations 

see  Powers  of  Corporations. 

Spur  Tracks 

see   Railroad   Companies. 

Stamp  Tax 

on  transfers  of  stock,  773. 

State 

as  corporation,  19. 

Statements 

see  Reports,  Certificates. 

Statute 

creation  of  corporations   under  special  acts,   54. 
liability  of  officers,  413. 
as  penal,  413. 

Statute  of  Frauds 

promise  by  stockholder   to  pay  corporate   debt,   7. 

subscription  to  stock,  95. 

contract  to   sell   stock,  622. 

ratification  by  corporation  of  acts  of  promoters,  39. 

Statute  of  Limitations 

actions  against  corporations  in  general,  459. 

actions  against  promoters  for  secret  profits,  36. 

actions  on  subscriptions  to  stock,  119. 

stockholders'  suit,  662. 

action  by  creditors  against  stockholders,  676,  690. 

actions  against  officers,  421. 

foreign  corporation  as  absent  from  state,  75. 

efifect  of  appointment  of  receiver,  852'. 

Statutory  Liability 

of  officers,  see  Officers. 

of  stockholder,  see   Liability  of  Stockholders. 

Stock 

see  also  Capital  Stock,  Stockholders, 
by-laws  as  to,  87,  88. 
shares  of,  see  Shares  of  Stock, 
certificates  of,  see  Certificates  of  Stock, 
subscriptions  to,  see  Subscriptions  to  Stock, 
holding  companies,  see   Holding  Companies. 


998  Index  of  Volume  10. 

[References  are  to  pages] 

Stock — Continued. 

transfer  of,  see  Transfer  of  Stock, 
fictitious,  see  Watered,  etc..  Stock, 
contracts  for  sale  of,  621-638. 

acceptance  of  offer,  621. 

options,  621. 

consideration,  622. 

necessity  for  writing,  622. 

purchase  on  margin,  622. 

Blue  Sky  Law,  623. 

effect  of  fraud,  623-629. 

construction,  629. 

when  title  passes,  631. 

conditions  precedent  and  subsequent,  631. 

warranties,  631. 

agreement  or  option  to  repurchase,  632. 

guaranties  by  third  persons,  634. 

performance  or  breach,  634. 

rescission  of  contract,  63S. 

remedies  for  breach  of,  636. 

specific  performance,  637. 
issue  of,  5S6. 

by  whom,  SS6. 

consent  of  public  service  commission,  557. 

when  deemed  issued,  557. 

pre-emptive  right  to  purchase,  557. 

want  of  power  to  issue  as  invalidating  subscription  to  stock, 
101. 

issuance  to  promoters  in  payment  for  services,  42. 
ownership  of  as  affecting  corporate  entity,  4. 
payment  for,  562. 

in  services,  563. 

good  will,  565. 

in  notes,  bonds,  etc.,  566-569. 

existing  debt,  569. 
power  of  corporation  to  purchase,  199-205. 

stock  in  another  corporation,  199,  200. 

its   own   stock,  200-205. 

when  insolvent,  819. 
power  to  take   stock  of  another  company  in   exchange  for   all  of 

property,  219. 
purchase  by  officer   from   stockholder,  411. 
sale   of  by   foreign   corporation   as   constituting   doing  business   in 

state,  909. 
with   no  par  value 

excluding  foreign  corporation  because  of,  889. 

Stock  Book 

see  Corporate  Books  and  Papers. 

Stock  Certificate 

see  Certificates  of  Stock. 
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Stock  Dividends 

see  also  Dividends, 
income  tax  on,  785. 

Stock  Yard  Companies 

power  to  regulate  rates  of,  727. 

Stockbrokers 

see  Brokers. 

Stockholders 

see  also  Stock,  Subscriptions  to  Stock,  Transfer  of  Stock. 

who  are,  547. 

liabilities  of,  see  Liabilities  of  Stockholders. 

meetings  of,  see   Corporate  Meetings. 

title  to  corporate  property 

after  dissolution  of  corporation,  874. 
as  creditors,  654,  and  see  Preferred  Stock. 
as  preferred  creditors,  826. 
estoppel  to  deny  corporate  existence,  69. 
issuance  of  bonds  to  as  bonus,  180. 
power  to  manage  corporation,  300,  301. 
power  to  bind  corporation  by  contract,  5. 

conveyances  of  corporate  property,  6. 
power  to  contract  with  corporation,  652-655. 
power  to  ratify  acts  of  corporate  officers  or  agents,  368. 
power  of  corporation  to  make  loans  to,  172. 
pre-emptive   right   to   subscribe   to   increase   of   stock,   553. 
set-off   by  where   indebted  to   insolvent   corporation,   829. 
withdrawal  of  corporate  assets   by,  after  insolvency,   817. 
actions  by,  see  Stockholders'  Suits, 
as  parties  to  actions,  see  Parties, 
majority,  see  Majority  and   Minority  Stockholders. 

Stockholders'  Suits 

nature  of  action,  655. 

equity  jurisdiction,  657. 

where  corporation  dissolved  or  bankrupt,  657,  846. 

who  may  sue,  657. 

transferees  of  stock,  658. 
grounds  for,  658-660. 
demand  as  condition  precedent,  660,  661. 
defenses,   661. 

laches,  661. 
time  to  sue,  662. 
jurisdiction  of,  662. 
parties,  663. 
pleading,  664,  665. 
dismissal,  665. 
settlement,  666. 
decree,  667. 
costs,  667. 
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Street  Franchises 

see  Franchises. 

Street  Railway  Companies 

as  within  word  "railroads"'  as  used  in  statutes,  22. 
power  of  eminent  domain,  2SS. 
governmental  regulation  of,  723. 

speed,  724. 

paving,  724. 

rates,  see  Rates, 
consolidation  of,  792. 

power  to  become  voluntary  bankrupt,  830. 
power  to  quit  business,  715. 

Subrogation 

to  rights  of  pledgee  of  stock,  644. 

Subscriptions  to  Stock 

what   constitutes,  92. 

permit  as  condition  precedent,  92. 

formation  of  contract,  92. 

acceptance,  92. 

after  formation  of  corporation,  93. 

before. formation  of  corporation,  93. 

formation  of  different  corporation,  94. 
consideration  and  mutuality,  94. 

failure  of  consideration,  94. 
form  of,  95. 

necessity  for  writing,  95. 
mistake,   effect  of,  96. 
who  may  subscribe,  96. 

cities  and  towns,  96. 

promoters,  96. 

executors,  96. 
revocation,  97. 
illegality,  97. 

Blue  Sky  Law,  91. 
proof  of,  98. 
construction,  99. 

rights  of  subscriber  as  against  creditors,  99. 
liability  of  subscriber  as  contractual,  99. 

what  law  governs,   100. 
conditional  subscriptions,   100,   101. 

subscription  on  special  terms  distinguished,  100. 

parol  evidence  to  show,  100. 

effect  of,  101. 
implied  conditions  precedent,  101. 

formation  of  corporation,  101. 

power  to  issue  stock,  101. 

issue  or  tender  of  certificate  of  stock,  102. 
waiver  of  conditions,   102. 

liability  of  promoters  to  subscribers  on  failure  to  create  corpora- 
tion, 43. 
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Subscriptions  to  Stock — Continued. 

subscriptions  on  special  terms,  102. 

validity,   102. 

agreements  to  repurchase,   103-105. 

authority  of  agents,  105. 

oral   agreements,    106. 
fraud  in  procuring,  106-115. 

authority  of  agent,  107. 

what  constitutes,  107. 

representations   as   to    linancial   condition,   108. 

representations  as  to  capital  stock,  108. 

representations  as  to  dividends,  109. 

opinions  as  fraud,  109. 

representations  as  to  future,  110. 

knowledge  of  falsity,  110. 

right  to  rely  on,  110. 

necessity  for  injury,  110. 

remedies,   111-115. 
rescission.   111. 
recovery  of  money,   112. 
action   for   deceit,    112. 

limitations  on  right  to  rescind,  112. 
restoration  of  status  quo,  112. 
effect  of  ratification  or  waiver,  113. 
laches  as  bar,  113. 

effect  of  insolvency  of  corporation,  114. 
effect  of  fraud  of  promoter  in  procuring,  44. 

personal  liability,  44. 
release   of  subscribers  by  corporation,   116. 

power  of  corporation,  116. 
discharge  by  payment,   117. 
discharge  in  bankruptcy,   117. 

discharge  by   nonperformance  of  conditions  precedent,    117. 
discharge  by  alteration  or  amendment  of  charter,  117. 
discharge  by  release  of  other  subscribers,  118. 
discharge  by  corporate  mismanagement,  118. 
discharge  by  nonuser  or  abandonment  of  enterprise,   118. 
unpaid  as  trust  fund  where  corporation  becomes  insolvent,  815. 
actions  on,  119. 

time  to  sue,  119. 

effect  of  other  remedy,  120. 

evidence,  120. 

set-off,  121. 
forfeiture  and  sale  of  shares,  121. 
calls  or  assessments,   121. 

time  for,  121. 

equality,  122. 

demand,   122. 
interest,  122. 

subscription   of   full   amount   or   specified   percentage   as   condition 
precedent,  122-124. 

waiver  or  estoppel,  123. 
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Subscriptions  to  Stock— 'Continued, 
payments  on,  124. 

condition  precedent,  124. 

sufficiency  of,  126. 
eflfect  of  oversubscription,  127. 
estoppel  of  subscribers,  127. 

Subsidiary  Corporations 

power  to  organize,  151. 

contracts  of  as  binding  parent  company,   159,   160. 

Succession  Tax 

see  Inheritance  Taxes. 

Suits 

see  Actions. 

Summons 

see  Process,  Service  of  Process. 

Supplementary  Proceedings 

to  reach  corporate  property,  502. 

procedure,  502. 
to  collect  taxes,  771. 

Sureties 

power  of  corporations  to  act  as,   163-167. 
express,  163. 
implied,   164-167. 

Surety  Companies 

corporation  as  "person,"  16. 

liability  as  different  from  individual  sureties,  163. 

Surplusage 

provisions  in  incorporation  papers,  50. 

Survival  of  Actions 

see  Abatement  and  Revival. 

Syndicate 

see  Monopolies. 


Taking 

see  Eminent  Domain,  Due  Process  of  Law. 

Tank  Line  Companies 
taxation  of,  764. 
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Taxation 

of  corporation,   7SS-788. 

equality  and  uniformity,  755-757. 

as  interference  with  commerce,  757-761,  894. 

double  taxation,  761,  762. 

national  banks,  762,  765. 

foreign  corporations,  763. 

tangible  property,  765. 

franchises,   765. 

capital  stock,  767. 

territorial  limitations,  767. 

taxes  as  preferred  claim,  821. 

effect  of  receivership,  855. 

failure  to  pay  as  dissolving  corporation,  864. 

situs,  768,  769. 

assessment  and  valuation,  769. 

collection,  771. 
of  shares  of  stock,  771-774. 

situs,  772. 
stamp  tax  on  transfers  of  stock,  773,  930. 
of  corporate  bonds,  772. 
exemptions,  774-777. 
privilege  taxes,  777,  778. 
inheritance  taxes,  778. 
income  tax,  779-788. 
doctrine  of  corporate  entity;  8. 

holding  company,  8. 
covenants  in  lease  as  to,  225. 

Telegraph  and  Telephone  Companies 

telephone  company  as  within  statutes  relating  to  "telegraph"  com- 
panies, 20. 

nature  of  as  "moneyed"  corporation,  23. 

powers  of  eminent  domain,  255,  259. 

governmental  regulation  of,  712,  725. 
interstate  messages,  707. 
license  fees,  717,  718. 
underground  wires,  726. 
physical  connections,  727. 

taxation  of,  759. 

consolidation,  792. 

Tenant 

see  Leases. 

Tenants  in  Common 
incorporation  of,  73. 
disregarding  corporate  entity  where  incorporated,  10. 

Terms 

see  Subscriptions  to  Stock. 

Ticket  Seller 

service  of  process  on,  923. 
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Title 

see  also  Ownership. 

to  corporate  property  after  dissolution   of  corporation,  874. 

Tolls 

see  Rates. 

Torts 

liability  of  corporation  for,  512-522. 

charitable   corporations,  520. 
«  ultra  vires  as  defense,  513. 

joint  and  several  liability,  519. 

liability  of  one  corporation  for  torts  of  another,  6. 

after  appointment  of  receiver,  848. 
liability  of  corporate  officers  for,  408-411. 
liability  of  stockholder  for  torts  of  corporation,  679. 

statutory  liability,  682. 
liability  of  consolidated  corporation  for,  797. 
liability  of  receiver  for,  852. 
against  de  facto  corporations,  64. 

Trading  Stamps 

denial  of  equal  protection  of  the  laws,  711. 

Trains 

see  Railroad  Companies. 

Transfer  Companies 

as  public  service  company,  766. 

Transfer  of  Corporate  Property 

power  of  corporation,  214. 

sale  of  surplus,  214. 

sale  for  future  delivery,  214. 

trust  property,  214. 

donations,  215,  216. 

dedication,  216. 

transfer  of  all  of  property,  216-220. 

where  corporation   a  quasi  public  one,  220,  221. 

transfer  of  franchises,  221. 
power  of  de  facto  corporation,  63. 

by  one  corporation  to  another  as  affecting  separate  entities,  14. 
by  stockholders,  6. 

where   sole   stockholder,   6. 
transfer  of  all  of  corporate  property  distinguished  from  consolida- 
tion, 791. 
as  fraudulent  conveyance,  815-819. 

Transfer  of  Stock 

right  to   transfer,  607. 

charter  or  statutory  limitations;  607. 
by-law   restrictions,   88. 
agreements  restraining,  607. 
restrictions  in   stock  certificates,  608. 
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Transfer  of  Stock — Continued. 
effect  of,  608. 

liability  for  calls,  608. 

lis   pendens,   609. 
certificates  as  negotiable,  609. 
bona  fide  purchasers,  610. 
mode  of  transferring,  611. 

delivery,  612. 

indorsement,  612. 
transfer  on  corporate   books,  61.1 
necessity  for  registration  of  pledge,  639. 
effect  of  unregistered  transfers,  613. 

as  against   creditors  of  apparent  owner,  614. 

as   against  purchasers   or  pledgees,   614. 
duty  of  corporation  to  make  transfer  on  books,  615. 

remedies  for  refusal,  61S,  616. 

refusal  as   wrongful,  617. 
unauthorized  transfers,   618. 

duty  of  corporation,  618. 

persons  under  legal  disability,  618. 

fraud,  618. 

use  of  word  "trustee"  as  notice,  619. 

remedies,  619. 

estoppel,  620. 
effect  on  right  to  bring  stockholders'   suit,  658. 
effect  on  liability  to  creditors  for  unpaid  subscriptions,  671. 
effect  on  statutory  liability  of  stockholders,  685,  686. 
effect  on  liability  for  assessments,  693. 
stamp  tax  on,  773. 
in  foreign  corporations,  895. 

Traveling  Salesmen 

sales  by,  as  doing  business  in  state,  904. 

Treasurer 

powers  of,  351,  352. 

Treasury  Stock 

what  is,  547. 

Trial 

see   Evidence,   Damages,   Examination    Before   Trial,   Judges. 

Trolleys 

see  Street  Car  Companies. 

Trover 

against  corporate  officers,  420. 

True  Value  Rule 

as  to  watered  stock,  see  Watered,  etc.,  Stock. 
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Trust  Companies 

what  are,  24. 

as  banking  corporation,  24. 
powers,  156,  157,  168. 

Trust  Deed 

see  Mortgages. 

Trust  Fund  Doctrine 

on  insolvency,  814. 

■   unpaid  subscriptions,  815. 

Trusts 

power  of  corporation  to  act  as  trustee,  168. 

corporate  officers   as  trusfees,  380. 

majority  stockholders  as  trustees,  647. 

trustees  in  bankruptcy,  832. 

trustees  to  wind  up  dissolved  corporation,  879. 

right  of  trustees  to  vote  stock,  289. 

trust  of  shares  of  stock,  546. 

priority  of  trust  funds,  .857. 

common-law   corporation,   see    Massachusetts   Trusts. 

Two-Man  Corporations 

corporate  entity,   disregard  of,  9. 

husband  and  vvife  corporation,  9. 

U 

Ultra  Vires 

definition,  263. 

estoppel  to  deny  power  to  contract,  264. 

ratification  of,  265. 

partial  ultra  vires,  266. 

who  may  urge,  267. 

stockholders,  267. 

strangers,  267. 
where  contract  executory  on  both  sides,  268. 
where  contract  executed  on  one  side  only,  269-272. 

minority  rule,  269. 

majority  rule,  270. 
where  contract  fully  executed  on  both  sides,  273. 

conveyances   to   corporation,   273. 

conveyances  by  corporation,  274. 
where  contract  apparently  within  corporate  powers,  274, 

negotiable  instruments,  275. 
obligation  to  restore  benefits  received,  276. 

action  on  implied  contract,  276,  277. 

accounting  in  equity,  277. 
as  ground  for  dissolving  corporation,  868. 

Underwriting  Agreements 
form  of,  80. 
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Unfair  Competition 

similarity  of  corporate  names,  130  et  seq. 
anti-trust  statutes,   see   Monopolies. 

Uniform  Stock  Transfer  Act 

see  Transfer  of  Stock. 

Unincorporated  Associations 

see  Associations,  Massachusetts  Trusts. 

United  States 

ownership   of   stock   in   corporation   as   making   corporation   a   de- 
partment of  the  government,  S. 

Universities 

see  Educational  Institutions. 

Unpaid  Subscriptions 

see  Subscriptions  to  Stock,  Liabilities  of  Stockholders. 

Unregistered  Stock 

see  Transfer  of  Stock. 

Usage 

see   Custom. 

Usury 

as  defense  by  corporation,  460. 

of  stockholder  as  usury  of  corporation,  4  note. 

Utility  Commissions 

see  Public  Service  Commission. 

Utility  Corporations 

see  Quasi  Public  Corporations. 


Valuation 

for  purpose  of  taxation,  769-771. 
for  rate  purposes,  745  et  seq. 

Value 

representations  as  to  value  of  stock  as  fraudulent,  624. 

Variance 

see   Pleading. 

Vendor 

see  Sales,  Transfer  of  Property,  Transfer  of  Stock. 

Venue 

actions  by  or  against  corporations,  466-470. 
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Venue — Continued. 

actions  by  or  against  corporations — continued. 

change  of  venue,  470. 
actions  to  forfeit  charter,  870. 
actions  against  foreign  corporations,  919. 

residence  of  foreign  corporation,  75. 
who  may  verify  papers  for  change,  337. 

Verification 

see  Reports,  Incorporation  Papers,  Pleading. 

Vice  President 

powers  of,  349. 

service  of  process  on,  473. 

Vindictive  Damages 

see  Damages. 

Visatorial  Power 

see  Courts. 

Voluntary  Appearance 

see  Appearance. 

Voluntary  Liquidation 

see  Dissolution. 

Vote 

at  directors'  meetings,  see  Directors. 

at  stockholders'  meetings,  see  Corporate  Meetings. 

Voting  Trusts 

what  are,  296. 
validity,  296-298. 
revocability,  298. 
trustees,  298. 
termination,  298. 
action  to  cancel,  299. 

W 

Wages 

see  Servants,  Compensation  of  Officers. 

Waiver 

see  Estoppel,  Ratification. 

War 

corporation  as  alien  enemy,  3  note. 

Warranty 

on  sale  of  stock,  631. 
implied,  631. 


Index  of  Volume  10.  1009 

[References  are  to  pages] 

Water  Companies 

as  "public  service"  corporation,  19. 
powers,  157. 

eminent  domain,  255,  258. 
governmental  regulation  of 

as  denial  of  equal  protection  of  the  laws,  711. 

Watered  or  Fictitiously  Paid  Up  Stock 

power  to  issue,  569. 

statutes  and  constitutional  provisions,   570-573. 
valuation  of  property  or  services,  573. 
effect  of  issue,  576. 

as   against  corporation,   576. 

as  against  purchasers,  577. 

as  against  subsequent  transferees,  577. 
issuance  to  promoters,  578. 
rights  of  creditors,  578. 

issue  at  discount  or  as  bonus,  579. 

increased  issue,  580. 

antecedent  creditors  and  those  with  notice,  581. 
extent  of  liability  to  creditors,  582. 

effect   of   transfer,   583. 
remedies,  583. 
procedure,  583. 

What  Law  Governs 

liabilities  of  stockholders,  667,  680. 
bona  fide  holder  of  bonds,  184. 
acts  of  foreign  corporations,  888. 
status  of  foreign  corporations,  895. 

Wife 

see  Married  Women. 

Wills 

see  Estates  of  Decedents,  Executors  and  Administrators. 

Winding  Up 

see   Dissolution,   Receivers. 

Wires 

see  Telegraph  and  Telephone  Companies. 

Witnesses 

where  other  party  to  transaction  is  dead,  493. 

Writ  of  Error 

power  of  directors,  497. 

Writing 

see  Statute  of  Frauds. 
X  Priv.   Corp. — 64 
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Wrong  Name 

see  Corporate  Name. 

Wrongs 

see  Torts,  Criminal  Law. 


Yards 

see  Stockyard  Companies. 

Yearly 

meetings,  see  Corporate  Meetings, 
reports,  see  Reports. 

Y.  M.  C.  A. 

as  charitable  corporation,  25. 
exemption  from  taxation,  776. 
liability  for  torts,  521. 


